


— 


THE ALBANY LAW JOURNAL: 


A WEEKLY RECORD 


LAW AND THE LAWYERS. 





CONDUCTED BY 


IRVING BROWNE 





VOL. XL. 


FROM JULY, 1889, TO JANUARY, 1890. 





ALBANY: 
WEED, PARSONS AND COMPANY. 
1890. 

















Entered, according to act of Congress, in the year eighteen hundred and ninety, 
By WEED, PARSONS AND COMPANY, 


In the office of the Librarian of Congress, at Washington. 























TABLE OF CASHES. 


REPORTED, NOTED, ABSTRACTED AND DIGESTED. 














Pena V. ROITMAN «...o.055.00 ccc cccccesscessscesee 496 
Agricultural Ins. Co. v. Bemiller..............++-2++5+ 178 
Agricultural and Mechanical Association of Washington 
EE CDs 50scgocecnecncioscccnsabesseces ae ne 332 
EDS cdteccaccnstdptsncenncssacnepesenned 
i i acrid ncsendoapnpssdnddivansiogacaspanee 
Argersigner v. MacNaughton...............ssseeeesees 
Ey PE coscacasseccacsousrsscsesscoseanne 
Arnold v. Daspenter pee ere senresenecesbereeestessone 
Arnold v. Gaylord ......... 
Askey v. Williams.......... 
Atchison, T. & S. F. R. Co. v. 
EOE EE EERIE CE 
Attorney-General, ex rel. Board of Harbor and Land 
MEMIINOMETS, Ve AVOP. 0.0000. cccccesscccescesucces 73 
Ns MR pccini6o50046550 bss aKCEESeDEbAS Cee 456 
I a5. 04nd caeehscstnwactnwns ceed neksegrine 16 
Geer ¥V. Buchanan County..... .....cccccceces sesce 374 
NI 9 6.40:n9-50-5.0:5465.06 50 eke cepeteneberes 116 
Se MD inci ccc ccitancnswesedeencsspasoees «+. 305 
EN 2 cre o-os s0ccce Goo scertosnscakenee aces 375 
DT Meise ccnccaccbddcceses adentengnnes ence 474 
TE Ns i ccerenanamncnensnnecasapencunapes 35 
NE Me INN nn 5 0:6.0:6:5:6.0009.5000000n en pdemesnce cee 498 
Seen. memnne Pas. By. Co... ...ccccscvescscessses 517 
ST I io sicccccences oscddicsandeooes onsaen 297 
I rnttenck sasctsecccwssesadad oneeeanee 
Beggs v. City of Huntington 
Pell | reer ree 
Beem v. Chestnut.......... 
Bertholf v. Carr, Matter of.. oe 
I, sp ednndachecagcdbedor nace cacmkandueees 
pee mens OO. FT, Cooper, .......cccccecccccccssecsss 2 
Ns bccn nensnnsedterond keieecweceecdn pgs 237 
Boyle v. New York, L. E. & W. R. Co..... .....0ese0e 92 
EN Wc ics ccs 5.5.0.66ic0 asa nescine spree wasaier 232 
Brandow v. The Barraconta........ aecns Veer csanee sees 79 
memens Sock Coal Co, v, Young,.....2ccsccocscccesceses 57 
NT, I sc sncdes, cc ccsesccessseses pape ae 
Se WMO POO OO... 0 scscscess-osepeseansnes 178 
EM ND 6 6.5 6.5560nn6dciccsncneeesscnecenanes 236 
NO I EA re 178 
Brown v. Carroll............ Sccceccccccecccccccooscse 344 
Brown v. Eastern & Midlands Railway Company....... 75 
Brownell v. Town of Greenwich............2.-+e00006 191 
FEIN OL SEE PA 





I 3 on aah a ciara Akin Otmam mabe a heme eee 
Buckley v. Gutta Percha and Rubber Manuf’g Co...... 
EEN IEE ESOS INS: a 
Burch v. De Rivera.......... i ° 
Burke v. Magee............ see. 

en acccacenateneenns ea seaeetanmage 
Burrows v. Dickinson 

Burton v. Connecticut Mutual Life Ins. Co............ 857 
i ME... cconcarsdnwescscebevsedsanes 892 
Is 65 in wis ccee-icsntsadetsettnestaeenen 495 
Cady v. Bradshaw........ aoesetaeed ig thndmed teen 47 
NO Ee REE Re AO 454 
MNS iccodenscsssscisscncobpesacceasats 350 
ea. sina ans saeaeweveeaegeanaebwiien 183 
Carr & Hobson, Limited, v. Sterling ................. - 275 
EN os. Cndcgaccasssensuecebeeseden aces 403 
IN 5 ak ai ng'e i ebheehaseececncs <inaeune 463 
Chesapeake & O. R. Co. v. Commonwealth............ 72 
os cua uh cacbcnevemabegesnas osteo, ae 
eames ©. Webhoonmaaker. . .. .. os. sccccscccncsccesscees 495 
Citizens’ National Bank of Towanda v. Piollet......... 233 
City of Demopolis v. Webb..........- catoouetas woes ae 
City of Galveston v. Hemmis............... Ssoccaedcn aa 


Vou. 40. 











Page. 

City of Philadelphia v. Women’s Christian Association. 197 
City of St. Louis v. Western Un. Tel. Co.......... veee B15 
Clay v. Powell.........ccccccoccccccceccccescesscosces 87 
Cleveland v. City of Yonkers..............eeeeeeeeeeee 152 
Cleveland Rolling Mill Co. v. Corrigan.......... coccee 157 
Clift v. Moses............. Obbb00600esesenesseceeosene 479 
Mh. Wenn osdnbncsdewsdeseséssiististesasetaner 516 
Ee Ui TD ac vainccstis.insssadncaponedas< andes 356 
Coffin v. City of Brooklyn...........s.cesceseccesccess 
Cohen vy. Mayor, etc., of New York 
OME F. MO. cccaccccsassedskesesés 
Cole v. Accident Ins, Co., Limited..... 
Coleman v. Second Ave, R. Co..... 20 
CHRBIR FT. FOMBB. .00.00000 ccsccsccvecrccsscncces onbese 
Commonwealth v. Donahue........ eee ee sesecoce 
Commercial Union Tel. Co. v. New England Telephone 

Gnd Telegraph Co.........cccccccccccccccescesesoece 186 
OE By Is a sectccnstoctsassagasecooessssapens 448 
Comway ¥. State. 0.02.00. cocccsccsccccccesecose oeee 194 
Coote v. City of Detroit... 0... .ccccccccccccccccesees 806 
Copas v. Anglo-American Provision Co... ........++++ 75 
OPROORE V, CPM 6 o.05505.00060tsseercresecssscene 22 
Corbett v. Twenty-third St. Ry. Co... ..........eeeeee 183 
SN, BO I 605.560 scbedonceetnsesecestennnaeeaes 69 
COOEOT T, WOMB. 60s sins an cced vocccsccce distecsees ems 817 
CD TBI a onion ni5 6s cb sen ssiedacvecsnconenswes 16 
Cullen v. Delaware & H. Canal Co...............2000 96 
Camanings V. Wingo... ......cccscccccsccccccccccecees 443 
SE Fs SINS one cncwaacesedsdinscteass anne eeseed 48 
Cutler v. American Exchange Bank..............-006- 93 
SEE Cs PUN tvcccceascdeseececeeespoesns trloneres 474 
8 Se ney ee onesies igtedjeedepsenanen 383 
NR GT, DOMONDIR 6 a occkscccctcccecccsseesesenan 498 * 
POCO: T.. DMO. 5 a s'oo.5 scsi acdc ccssescvcescoepenuee 124 
Se ES asc cs ceacetecpezanereaede cease eee - 69 
i ME Sc eunagccdabdebdnes +arengeuwsxbeey aaieeae 338 
De Camp v. Molntyre. ........0.sccccsscccecscccecess - 437 
De Kay v. Chicago, M. & St. P. Ry. Co...... ieonseeenn 864 
Denver & Rio Grande Ry. Co. v. Hill ............... - 196 
ERO CIN 6 ooo cc a secdicserensccosccesdoenns 114 
POE Ws MIN ooo ce decececbaedccseesaccepeseses 858 
EE Ee NL nko nid cb ds ckcsesesesess: Sesredangegess 472 
I ENON Ss od 5cidadidasucgesccdeancersonyeowt 333 
Doyle, Petition of............ tkNd wi sds ncbnensenedaen 813 
BE Oh SN oo oc 6s ccdscspusddsscsesconseesenee 56 
Dreyfus v. Peruvian Guano Company...............++ 869 
NE ©. ON coo Slicg cde sictcecsssccsdtscacesyoan 354 
Bumdas ¥. City OF Lansing oi o.co000cccccccccrse -epesee 





Dwelling-House Ins, Co. v. Brodie 





NS F.C io oink dkacéecnes (sieves coutepeeoenneean 
Eastman v, Allard........ pabeces 

SE Mo Me S.nin 0kes ag0scash tacsavebspekene Jhea 
Eldred v. Eames.......... jdbecotsshooteticasaamaa nen 
BN Ws WOOT. oon caciccel + tcnsesnceccmesa piomeniees 495 
BOOT TSAO oon acc scccccncescorccsoscocsssce 82 
Emigrant Industrial Sav. Bank v. Clute.......... oeeee 186 
Everett v. Edwards...... badcdtciddcnneeanphanseeoen 899 
Patria v. People: 6 ccccsccéscdescs athe bugneeien ceapated 831 
Feeney v. Long Island R, Co......... .-eeeeeeeeeeeee 477 
POI Ty TUOOES. Kika doc ccccensssipecnosese he eae 452 
Fischer v. Camden & P. Steam. Ferry Co............. 87 
Boge v, Boston & Ts, B. Ooi. .o5506.csrcsccsscossosess 38 
PE WPM, do cccccks bs soecoatwaness sgh sdneeense 270 
Fowler v. Metropolitan Life Ins. Co................+.- 496 
Francis v. New York Steam. Co ..........65 ceeeeseee 114 
Fredenburg v. Northern Cent. Ry. Co.....  .......+6- 1386 
Freiler v. Kear................. adaeegeee a coccccs OOO 
Fry v. County of Albemarle ............... ccccceceecs OMe 





iv TABLE OF CASES. 










































Page. 
Garrettson v. North Atchison —. reeeeere rere coccce 100 | Lauer Vv. Dumm......ccccccccccccccccccccce $setsdoanas 452 
Garwood v. New York Cent. & H. R. R. Co........... - 478 | Laughman, Appeal of........... éstccbesuscusamawasion 492 
Gaston v. Mace........... Seeedekhdkesketnceeeseesen 6D Bh SEED Ge OED onc ccecccccccccescessécccesseec 394 
Gillespie v. Campbell. ............-002eeceeeeeeeeeees - 888 | Leonard v. Poole...............- Sevenvoness eesaoedess 93 
Gillis v. Western Union Tel. Co...... ........... cocce, ef EEE D. CIF CE IIE. 6.055 ccccccccscsosccessens = 
Goldman v. Rosenberg Pstksedesccetsieorecuceped --+- 449 | Logansport & P. G, Turnpike Co. v. Heil.............. 
Goldsmith’s Adm’r v. Joy........-.....cseceeeeeecees 148 | London, etc., Banking Co. v. London & River Plate Bank 468 
Goodrich v. New York Cent. & H. R, R. Co.......... « 452 | Long v. Paul.....%..... 202. cccessseccccsesscsccccece . 248 
Goodyear v. School District No. 5.... ......-.-.-+00e - 234 | Louisville, N. A. & ©. Bey. Ge. ©. TAGh .ccccecsscsssecs 279 
Gorham v. ~ “ache doccesccesccoccccosessocsoos 93 | Louisville, N. O. & T. Ry. Co. v. State.............06. 123 
Gould v. Stein. .......scccccccccsccccccccs esccdsnses . 400 | Louisville & N. R. Co. v. Hall......... .. eesvecenesese 359 
Greenland v. Cobbey Pbreeeccedeverecesocacccsseesees 474 | Loveland v. Gardner. .........--csccccecceccccecccecs 278 
Greenwood v. Cobbey.........  .seeeeseceeees eo. 286 
Griswold v. New York Cent. & H. R. R. Co............ 93 | McAllister v. Detroit Free Fress Co...............000- 4292 
Gumb v. Twenty-third Street Ry. Co ... ..- 115 | MeCormick Harvesting Machine Co. v. Hamilton...... 55 
SEE T. GRR. onc cccccccccscccceses oe ee EE Re BOE 6 ok 5. cetascccsnscccnagisadecesens 895 
Gwynn v. Schwartz. .............-eeeeeee ee NSS. ae . 452 
MRGEEASTG V. LOTOUINE 2... cccecsccsccvecceses aon. 
Haebler v. Bernharth ...............- . 891 | McIntyre v. Alberts..... jnaes . 164 
OS rrr 477 | McKee v. McKee.......... . 232 
Hamilton Gin and Mill Co. v. Sinker.. . 876 | MacNaughton v Osgood.. «+» 184 
Handy v. St. Paul Globe Publishing i sssian 836 | McPherson v. Runyon... . : -+- 408 
Hangen v. Hachemeister ...............-+++0- Be 0 IE We CEs veces ccsccesececsccscece .-. 898 
Hardman V. Brett... .ccc.cccccsccccccccse sovees om Ge BREE We PPOs ctaccssccccnescscsesccccasss a 
Harris v. People....... MES DSCG eee sACRCe Re KbnRaeneeS oe Be He PI oo. 5 sce sc. cho ctcescseveneconscies 866 
Harrison v. Nicollet............... pssnkes de sapacseass 381 | Mansfield v. New York Cent. & H. R. R. Co........ 89, 184 
Hart v. Standard Marine Ins. Go .......... ennnaderses Oe BEE Oe Bn codes ccunacsrscceesccsicassseacoesnse 455 
BUOEUGT W. TAORTI. . 0. ccccccccccccccccccccccecsees 896 | Mayor, etc., of New York v. ee ee 451 
Harvey v. McDonnell.............. Coeccccccecccsssce 66 | Mayor, etc., of New York v. Huntington ............. - i117 
Haydock Carriage Co. v. ll isteuaeandsanatiahapees . 484 | Middleditch v, Williams............0..c.ecceeeeecees 84 
SS rrr ere cosas SEP EME Wy Meas cecncsarccsgvarcccccecccsceeneus 155, 258 
Hayes v. The Press Company, Limited................ OE, EME Me isc isetccccscdesccccccvcocccnnesenasses 516 
Henry v. Thomas ..........0.cccccccccccccscscsecsecs ie Le _ Serer re 96 
Herrlich v. McDonald... ...........seeeceeseeeeeecece 414 | Missour’ Pac. ty. Go. V. SeAMMON.........ceeseeceeee 195 
Hill v. Board of Supervisors of Rensselaer County..... 204 | Moffit v. Ciny o DENI: dinaciucorescsaenanceeuead 4 
BE Ts BM ccccccccsccscgseccss cassoccunccncecsese ee I os in a. nce ccddendessecegnnscnsne sees 
Hine v. Cushing ............ $6exe ceceseetegenesconces BOE § MOMMA F. IONE, 5 ccc sccccceseccccco cccceseseesan ioe 
Hine v. Bowe........ Coccccccccccocee error rrer BO F PROMO T. OTT cccccccccccciccccnsccccccsesciseuesas 892 
Holland v. Bartele ...........000- ceccccececccecesees ee NE Be cs cecccckecccccccccecsdnassecescscon 836 
Hong py = Shanghai Banking Corp. v. Cooper...... 113 | Moore v. American Loan and Trust Co..............++ 70 
Hopner v. McGowan.........c.cccccccecscrcrevcecess be a error errr rrr rr rer 243 
Hovey v. State, ex rel. Riley .........---2seeeeeeeeees 174 | Moore v. Long Beach Developement Co.............-.- 483 
Howell v. Estes..........s0scecececere gabsqenneneinnis 2 € 2S eres rer rrr ey 457 
BORGO VW. POM. 20.00 crccccccccscccccccccsscvescoccce Be Be Bio hci ecccccccruseiccccecsacececcensess 127 
Huesing v. City of Rock III sc medoagdsaniesaabeesaan SP B MOMUNOUE, TOG coco cin ccccecccccccscccsccscesessesrse 835 
Huff v. Austin. .............. Sebnbetnts. Cane eeea 277 | Moyer v. ‘Cantieny PE WCCECeVeSERERTE SSA etEAESEHESEEE 853 
BOD Ty DONOR, cccccccicctcnccacsacsc.cose coseeces Pe ED Wh ID wincicvcnecdccacesec: seecsneneames oe 
Hughes v. Recorder’s Court of Detroit................ SOG § PROD ©. TEGAN 6 occ c cc cc cccccccccccccscsesccaseses 179 
Hull v. Equitable Accident Association......... paecsios 207 | Musgrave v. Buckley...........ccccccccccscsccccesecs 133 
Haunckel v. Foneiff. ..............cccccccccccccccccces eR a eerrrerrrrrrrrrrrerrerrrrr rrr rr 113 
Humboldt Sav. and L. Soc. v. Wennerhold............ 97 
Hurley v. State.......cccccccccccccccerscec-ceccccces 104 | National Park Bank v. German American Mutual Ware- 
Hussey V. State... ..00200. ccccccccccseseccscssccece 396 housing and Security Co............-seeceeeceeeees » 495 
Hussner v. Brooklyn GRE BR: GR. oc cwccescceccsnincces Oe BO Fi ook cisccesceccccccarescccenasnaeescaqea 51 
ONG, TIIMEES CE no oc ccccccccccaccccescccesescsecese 284 
Inhabitants of Cummington v. Inhabitants of Belcher- BEE Bs ON, rococo nscncnsnncesesaesesy scovnede 115 
WD . ccccccccccccccccscccocs ecccccccccccccsscsces 231 | Newell Universai Mill Co. v. Muxlow............--00++ 135 
New Haven Web Co. v. Ferris..........cccesecceccees 186 
Johnson v. Johnson,.......+.-.-+6+ ob paganeamehidsoean eee ie Ee Iss censccscdacerintatiensaakeereseraes 298 
Johnson v. Spear . coc ccceccoeses . 376 | New York, P. & N. R. Co. v. Cuepets Mats pigcnieadaem 119 
Jobnston v. Trask...... saepeteees 472 | New York & W. U. Tel. Co. v. Jewett............0s008 137 
Jones v. Howard Ins. Go. -. 497 | Niagara ) ee Bais. OO, V. BEGG... ccccscsccccccesceses 3 
Jones v. Southern Ins. Co... -» 177 | Nichol, Appeal of.. --- 402 
Jourdan v. Long Island R. Co. peedesesouceonen 873 | Nielsen, Ex SD cicdisicsudecend chancas oukneenns aan 18 
Judson v. Village of Olean...........2.-eeeeeeeeeeeees Be BP Ds pec ceccdccscccdcccccdsecccecconsasesneset 70 
Kahn v. Walton ..... SieAGhERE? 0454emRKaNetAeneapentD 74 Spaety v. Ogsbury........ Sh bkedhoneckeiaangeccasens 437 
Kanaka Nian, In re.... .....+0+seeeeeeesseres eosneses 163 ney v. Coanicut Land Co.............0eeeeeeeeeeeee 325 
Kane v. City of Brookl ONDER OnE o cecccccccese 138 | O'Neill v. New York, 0. & W. Ry. Co...........-.++++ 439 
Kansas City & S. W Si Os i sactacametancnns 36 | O’Reilley v. City of NON cn ire suiankunabienetnabal 114 
Kelly v. Cable Co... .... 1 cece cece ccecceereneeeseees 57 | O'Reilly v. New York & New England Railroad Co.103, 328 
Kenney v. New York Cent., etc., R. Co........... -- 508 | O’Rourke v. Hadcock ..............0eeeeeeeeeeeeeeees 276 
Kern v. Bridwell. ...........0.ssscccccccccscceccseess 84 | Otis v. Hall........ pepennes sedate wsekana adiavaee ene, 
Kingsb — R. Go. vy. Eastern Ry. inn siamekouae 423 | 
a Bradstreet Co........cccccccccccccccecs 475 | Paine v. Trustees, etc., of Delhi.............-.+- ee | 
Kingsland EN cnt dcncncsnandhnes qnbenghsheesees Ee BE, TD OR oa nncncceccctccsesoscvescsneseceesonsss 447 | 
v. Milwaukeet Mechanics’ Mut. ‘Ins. Co... 424 | Patterson v. Robinson...............+0+0+0+ jainenetres 474 | 
Kline v. McLain................ eccccccescecs coveseeee 415 | Pennsylvania R. Co. v. Bowers.........-.-0eeeeeeeeeee 53 
Knickerbocker v. Gould..........00-ceecseeeeeeeeees - 495 | People v. Andrews............csccccscccceccccscccccs 450 
Knickerbocker Ice Co. v. Shultz.............++- cccece QO | POON T. TRDER. 2... ccccccccnsccccsccascccsccesescss 891 | 
Kratzenstein v. Western Assur. Co..........--++00++++ 475 — ex rel Meyers, v. Barnes et al., Board of Town | 
| Prerrerrrrerr rrr Terr rrr rrr. 
La visite County Monument Corp. v. Magoon........ 188 | People v. Budd ..............ceeeceeeee eee eeeeeeeeees 504 | 
Lagonda Nat. Bank v. Portner......... --+-seeeeseees 62 | People v. Carlton ..........cccecccececesceerecscrcees 451 } 
Lamberson v. McNaughton............ Seoerece » e++- 499 | People v. Carolin .........ccceceececeeeeeeenenceeeees 154 
Landers v. Cooper..........+. 60bnseenenen socccecccee 437 | People v. Carroll............ padvedec sandnbnaeese enews 222 
Langdon v. Clayson.....+.-4++4 besencasece ae ror 856 | People v. Charbineau............2.eeeeeeeeeeeeeeceee 450 
Larkin v. Hecksher ..........ceseeeseeeeseeeeeeeess++ 88 | People, ex rel Eckerson, 1 CR ccsncnstesencens 











CPLR 








TABLE OF CASES. Vv 











en 








































Page. Page. 
People, ex rel Fairfield Chemical Co., v. Coleman... 155 | Stone v. Dy Dock, E. B. & B. Ry. Co...... 00éeseenne TE 
SS erie . %2 | Stratton v. Currier. ............... as - 29 
People v. Gastro.... . 297 | Stratton v. Physio-Medical College 836 
People v. Giblin ...... . 154 | Studer v. Bleistein....... . 455 
People v. Greenwall... . 891 | Surdam v. Cornell.... .. 478 
People v. Hanrahan... . 246 | Sutherland v. Bradner................. seeeee 495 
SIEM. BUND okccsccscccvosccecesccescsaese . 154 | Sweet v. Morrison.................+.- ERE AES seceee 447 
DOORS V. MOSCTVET 00.06. cccccccccccccescecccccs ... 875 | Syracuse Water Co. v. City of Syracuse.......... eseee 478 
UU T. TIGIBD 6c occcccccscccccecsccccccscccescecces 154 ‘ 
BUND VT. PRCHODRAM.....0005csccscccccccscacccsccess 136 | Talbot v. Chamberlain ..................00- eoeeceecee 55 
SET UNI. 60006 cbccrccsescssedasccssccecesaes 476 } Talbott v. Stemmons’ Ex’r................0000- seccee 
People V. Sullivan ........ccessccseccsvcscscscscosecs 158 | Taylor v. Wright.............. soscessces evcccosete eee 217 
People, ex rel Lockwood, v. Trustees of Saratoga Thayer v. McNaughton..................0s0005 seeceee 499 
DD nisntek eh 00sebethss40055<s4asbrice eer oe 464 | Theobold v. Louisville, N. O. & T. Ry. Co...... seeeee B85 
People, ex rel Bockes, v. Wemple ..... ..........000. 444 | Thomas v. Westchester Co..............sseeceeeecees 51 
Pepper v. Western Union Telegraph Co............... EE LR RR reer -- 893 
Pertins srt ndicnecencnnamed wbaee tbvetens 87 | Timpson v. Manhattan Ry. Co.................200 64, 144 
NOOR VW. COOKS. 2600s ccccccccccccsccccccccccccesocs 453 | Township Board of Ecorse v. Board of Supervisors of 
Porteous v. Williams.......... gidsinetentexennneaae = INN 6.5:556554d0cccani coe cededscccdoaten pa 
SS” ara Raccteaveleses sacha .... 853 | Treadwell v. Whittier.................. Ctnnssewkeane 417 
A MONE: Fac cncctedn esse ecdecncgucctaen 135 | Trier v. Hermann............... Soacsenccscccceanccse MOD 
Parple v. Farrington. .......cscscccccssecccccccccccccs 278 | Trustees, etc., of the Town of Southampton v. Mecox 
Bay Oyster Co., Limited...... Midsrdeassenmiphend -. 478 
SE WON 506566660 0s cbse cctsddcnredsseneenne 250 | Tuchbaud v. Chicago & A. R.Co.......... ervecrccecocs 456 
Turner v. Benjamin.......... eeessese cccccccccccocccs M16 
NE ND oc ciccndnsocccsestenswneeuseenenne 137 
Se, MA WOMONEs «.5..66cvcccnsdeccsdiatecesens 447 | Umlauf v. Umlauf..... Se sccncccesocccecseses soccccee 98 
Reed, Appeal of........ccccccececcccccccses vedes -.--. 355 | Ungericht v. State....... ednecocesecessecscess coccoce 188 
ED ccpenesucsn es nccceces cigcbocbheetedsass ST | Unieed Btates ¥.. DATS... ccccsccccsecssscccesssssaes 234 
i CMOS. .cccrccecsescscecsesss sing eaaembodaa . 18] United States v. Harman..... (desKdebevaseecesaneseee 148 
Reg. v. The Bishop of London.............+++sseeeeee 462 | United States v. Wight ...............cececcecceeee -. 192 
Reichert v. St. Louis & S. F. Ry. Co............ eaooee 42 | United States Express Co. v. Hemingway....... soveee B15 
i TCDS 6.5.6.6 so scccccsnnsccudeces suas 490 | United States Mercantile Reportin Go. _~ ee 
NG sith ans vickescccsndnss sapseethedabaaed . 228 | United States Mut. Acc. Ass’n v. Barry........ cnmmecs an 
SEE Ts ED DOUTOUE, onc. ccccccccccccdscccseesicacs 263 | United States Trust Co. v. Mutual Ben. Life Ins. Co... 185 
Rigby v. State..... Pesakenssruceseseedesssprsshesssee 58 | United States Trust Co. v. Roche.......... seeecees oe. 456 
BE Ws FOMNOE. 6 oc ccsvcccseccccccccccesoceerescesce . 847 | Usher v. West Jersey R. Co...........cceeeesee eseees 288 
NN 5.5. 8:56650d0cndcrnccepenserewsesieenss hese 84 
EE ici sknbesondcecintvedsssssacsieseneeeier 44 | Vahlberg v. Keaton........cccccccccscccesces eoccccce 172 
RR es pecntcscccagesasncacnseeecsaeee - 177 | Valentine v. Lunt.............. $6 5b40ss0nree 453 
COD 5.6p5kcnccuedcccccostescisasaeacees 41D | VOMMOOe F. CIBER... cccccccccscsssces +. 117 
ccc seiecossccban Sopher ecdawenwheks 518 | Vandewater, In re...... an en .. 891 
os 0. .:dgicid- oe sade 4 Aneaaied seen 78 | Village of Carterville v. Cook. .. 164 
Robinson v. Kilvert... ... 812 | Village of Olean v. King........ wees 499 
Rodenfels v. Schumann acc: SOE DE POE Wis BRON, 5 vncntcccnckesecscssecnessnananee 71 
Beene V. Prowenes BH. OO. 2.0... crccccccccccesccccece 223 
SE MN, 6b od. dacicnscceseueesouesssecesacacces 459 | Wabash Print. and Pub. Co. v. Crumrine....... soeeee 858 
MR sins on danigncccinsdimdecesusdeucnn o 96 | Well Fi BROOM, | cc cccccccccscve cad ehndcnenenad eee. 448 
Rumsey v. New York & N. E. R. Co.............-eeee 155 | Wales v. Stout............e.se00- esescsecesce covcce 134 
Ruggles v. American Cent. Ins. Co.. ............000 113 | Walton v. Agricultural Ins. Co................+04. oes 475 
Rychliske v. City of St. Louis ..............ceeeeeeees 168 | Ward v. White................ CO etessoesevesnccssees 208 
Warner v. Fourth Nat. Bank .................000 eee. BOL 
i TE acbc6 Hacks cdncesesenesseacesne 477 | Washington Street A. & P. R. Co., In re............ -- 458 
NE Ce SPOOR sac ncasiscescnccccecesenseccas aecnees 116 | Waasonv. Pettit. ......cccccceccccccccene sosccccccces AM 
Sawyer v. McGillicuddy........... pinkie ndakaenuneke 118 | Waterbury v. Dakota Fire and Marine Ins Co.......... 518 
EE MONON. 5500 so cdsbsnssesecaeccéinesscneeasins 13 | Waugh v. Seaboard Bank...........0..seseeeeees cooce V1 
Savings Bank of Kansas v. National Bank of Commerce 131 | Weber v. Bridgman......... ee cccccoccsccccscce coves 112 
Schluter v. Bowery Savings Bank..................02 499 | Webster v. Rome, W. & O. R. Co................ ccooe 
cod she cxdareieserceeedansetsiaieneanel 372 | Weed v. London & Lancashire Fire Ins. Co........ o. 451 
CN 6 550s cescnibsoredscnccsdeevescoesis SOO. F WORN Fe. MMos <ncccsccicscescsredescscccseces coves 52 
Sexton v. Chicago Storage Co........... bance sapaeben 124 | Weeks v. Smith.............. ee cevsesee coccccccocyee MOT 
SNE MIS 0.56.68 00ncs sn cckesesecisedssiedsdectias 76 | Wiedmer v. New York El. R. Co...... cocccccccccccce 10H 
os 6 Sieg ppdndeaceademadekenehdieed .-.. 102 | Weidnerner v. Phillips............... scsnesssecs eoeee 118 
RES, WINE... ac cccccevccscccsesccssssoosonne 95 | Weil v. State..... éanheasccteterene timitrabsacseeun 276 
SE Ae ene ere n 151 | Weitz v. Independent District of Des Moines.......... 236 
sith ockthvenntateneciesennseds seaanae 204 | Wenzell v. Morrisey..............seeccccssscceee eevee 447 
Spooner v. Delaware, L. & W. R. Co.........0..sece0e "0 | Westbrook v. Mobile & O. R. Co............... osesecs Ge 
Stanley v. National Union Bank.................-+005 191 | Western Union Tel. Co. v. Edsall...............e000 - 479 
OEE ere rere 864 | Western Union Tel. Co. v. Yopst..... Sseosesscesceees TE 
State, to use of Harvey, v. Baltimore & O. R. Co...... 52 | Williams, Appeal of........ EPs AFOS ORR ee occas Ane 
ST, QOMIRD. oo ccccccoscccce cisco siasancndcenneiae RIG | Wee T. BORD. 6 60ccs ceccccces i aia aac sess dion 94, 853 
IN 55.9 6:0:45656 04 asccdesesessoestonsedsan 3 | Wilson v. Donaldson................ceeeeeeeees coccee 5D 
a a sb dpcncdscnecnscedhasdonwicens -ee» 17 | Wilson v. Hayes............. $4heeees Sorcccccces ccoes 8 
digs 4 £0-00406900-0680 0405 Op aaaenerren 895 | Wilson v. Kings County El. R. Co.............ceeee0- B86 
RG icascnnvcdhicsdces 26346scheanbnnedan 410 | Wilson v. Kings County El. R. Co.......... sesecee ee 184 
State, ex rel. Ware, v. Loveridge...............s+00e 184 | Winton v. Winton..............cce.ee0 006c0cnscenee Me 
TS oi cscd0cancensionssasace dsencaescesess 277 | Withers v. Purchase.......... . poten nseedéease 214 
| ER EE. 502 | Wood v. Metropolitan R, Co............... e+e 285 
I ner deiniddveestaneddhecdaseneksnens 862 | Woodruff v. Bradstreet Co............ reer - 451 
ooo cic dnkascinnssasdearseasseed Woodruff v. Jewett..............0005 sos . B72 
nk cin cnt sknwasecensensaseneenen 879 | Woodward v. James B74 
SS rarer éeaaaan Wooley v. Watkins..... .......... we. 264 
State (Percy, prosecutor) v. Powers .. Wright v. Lathrop............... s+ Cercccccccccccs SOO 
State, ex rel. Walsh, v. White........ Wymore v. Mahaska County........... ececcccccccsoce OOO 
Stettheimer v. Stettheimer........... 
NS 6.6 355sdiesessegedeed BE WROD icc cdccsccanedan 6604604 ssubesegdedeahees ae 


~ 








Se ee SS Oe CMT ltl — eS = 0 + 











4 




















THE ALBANY LAW JOURNAL: 


A WEEKLY RECORD OF THE LAW AND THE LAWYERS. 








The Albany Law Journal. 





ALBANY, JULY 6, 1889. 








CURRENT TOPICS. 

HE eloquent Mr. Cockran has been making ‘‘an 
eloquent plea” in behalf of the murderer, 
Kremmler, to set aside the conviction on the 
ground that the punishment of death by electricity 
is “cruel and unusual,” and therefore forbidden by 
the Constitution. Eloquence is good in its way, 
but courts do not adjudge statutes unconstitutional 
by mere force of pleasing declamation. Every pre- 
sumption is in favor of constitutionality, and the 
burden is therefore on the prisoner’s counsel to 
show clearly that the new punishment is both 
‘‘cruel and unusual,” It may be granted that the 
punishment is ‘‘ unusual,” but it must also be 
“cruel; otherwise a new and evidently more hu- 
mane punishment could never be introduced be- 
cause it must necessarily be ‘‘unusual.” That the 
new punishment is ‘‘cruel” is not self-evident. 
Indeed, it has been adopted because it is appar- 
ently less cruel than hanging, which every one 
knows is at times cruel and lingering. It can only 
be shown to be cruel by experience and observa- 
tion. It is urged that it is not certain that human 
life can be designedly taken by electricity. Inas- 
much as men are accidentally killed by artificial 
electricity every day, this seems preposterous, and 
yet doubtless physicians will be found to swear to 
this theory, just as they can be found to swear to 
any theory. If it should turn out to be a correct 
theory it would be fortunate for the convicted, but 
no reason for pronouncing the law unconstitutional, 
unless it is also cruel; just as a law condemning 
murderers to be talked to death by counsel would 
not necessarily be unconstitutional although evi- 
dently ineffectual. Death by chloroform or char- 
coal would be an unusual punishment, but no one 
would think of these agents as ‘‘ unusual” in the 
constitutional sense. Then is it cruel? All the ex- 


perience on the subject is to the contrary. Those 
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who have been severely shocked by electricity say 
that the sensation is pleasant, or at least the victim 
almost instantly lapses into unconsciousness. The 
punishment of shooting certainly would seem much 
more cruel, and yet it has been pronounced consti- 
tutional. The object of this constitutional provi- 
sion was to provide against bodily torture or exces- 
sive and disproportionate imprisonment. Burning, 
breaking on the wheel, disemboweling, impale- 
ment, racking, starving, and such punishments are 
necessarily cruel. The report of the commissioners 
on the subject gave a long list of such punishments. 
So far as men know, or probably ever can find out, 
there is nothing in the nature of torture or linger- 
ing in this punishment. It meets the keenest idea 
of speediness, and that includes absence of pain. 
Mr. Cockran argues that it is ‘‘ degrading to a noble 
science.” This is the poorest sentimentality, over 
which he himself probably smiles in private. Argu- 
ing in the other direction, one might as well refuse 
to throw a rope to a drowning man because ropes 
are used to hang men. Society will not hesitate to 
employ any scientific agency for capital punishment 
simply because it is useful to mankind in various 
ways. God brings about the death of human be- 
ings by the elements of fire, water and air, which 
warm our bodies, quench our thirst and drive our 
ships. In short, we regard Mr. Cockran as engaged 
in a fantastic undertaking, but of course he is striv- 
ing to get his client free in the same way in which 
the late Mr. William J. Hadley got Mrs. Hartung 
off. He is a man of brilliant powers, but he ought 
to be easily capable of higher work than clearing 
bribers and murderers. 


The General Term of the Fifth Department have 
denied an application to remove Police Justice King 
for misconduct in office, consisting, as alleged, of 
violent language, partiality, passion and prejudice. 
If the opinion is correctly reported in one of the 
daily newspapers the court have, to say the least, 
some very lenient ideas concerning the demeanor 
which may be tolerated on the bench. They are 
represented as saying: ‘‘The cases coming before 
this magistrate are mostly of a petty and vexatious 
character, arising among a low and abandoned class 
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of society.” ‘*The words were uttered from the 
bench, but it was the bench only of a police justice, 
who after years of association in that capacity with 
the criminal classes had acquired violent and ex- 
travagant modes of expression, for the manifest rea- 
son that that was the only language which his 
auditors understood. * * * The words are 
clearly slanderous; they were not uttered in the 
discharge of his official duties, and he was conse- 
quently amenable to the persons traduced to re- 
spond in a civil action, and to criminal indictment 
also. We do not think that the words are sufficient 
to justify us in the removal of the officer, * * * 
If we should remove for this offense, the order 
would necessarily allege that the removal was made 
for slanderous words spoken by the police justice 
concerning public officers, and not for any official 
act.” By this argument the court excuse ‘rash 
and intemperate language not only against the 
county judge of Erie county but against the mayor 
of the city of Buffalo, declaring that they should 
be impeached and removed from office, * * * 
the result of spite and malice cherished by King 
toward the officials named, * * * was unjust 
in the extreme and maliciously false,” and charac- 
terize it simply as an offense ‘‘against good taste 
and judicial dignity.” It would seem that if any- 
body ought to be dignified and moderate in lan- 
guage it is a police magistrate, who should set a 
good example to the low class brought before 
him, and that he should not exhibit the same bad 
temper which in many cases is at the bottom of the 
offenses which he is called on to punish. It must 
be borne in mind too that the removal of sucha 
petty functionary is not to be restricted by the larger 
views properly applicable in the case of a court 
of record. The decision of the court in this case 
amounts to this: That a police magistrate may be a 
malicious, public slanderer, and a criminal law- 
breaker, and the public cannot help themselves. 
Are the public so helpless as this? If so, it presents 
a demoralizing spectacle. Is it possible that a 
police magistrate’s demeanor and language on the 
bench are not part of his ‘‘ official conduct?” The 
mere fact that the individuals aggrieved have their 
private remedy agaiast him does not determine that 
question in the negative, and so of the mere fact 
that they are not necessary to the discharge of his 
official duty. Official conduct, in the sense in ques- 
tion, means conduct in public while on the bench 
and acting asa magistrate. This is not a mere matter 
of deportment, taste or dignity, like smoking or put- 
ting one’s legs upon the desk. It is a question whether 
the Supreme Court are bound to tolerate in the per- 
son of a police justice, in a city of a quarter of a 
million (or less), a man who habitually utters mali- 
cious slanders of public authorities while on the 
bench and acting as a magistrate, and is liable to 
indictment therefor. If the people are enslaved to 
such demoralizing conduct on the part of one of 
their own petty official creatures, it is high time that 
some remedy were given by statute or Constitu- 
tion. 














Mr. Austin Abbott, although one of the best 
patronized of the law-writers, is one of the very few 
who always give more than their money’s worth, 
and to whom the profession is always under obliga- 
tion. His latest book, ‘‘Trial Brief in Criminal 
Cases,” in the preparation of which he was assisted 
by Mr. William C. Beecher, late assistant district- 
attorney of New York, published by Diossy & Co., 
shows his distinguishing excellencies, It is a man- 
ual of the greatest convenience to the criminal-law 
practitioner or judge, furnishing under every title 
apt and ample reference to leading authorities, and 
deriving from them succinct statements of princi- 
ples. It will prove an indispensable vade mecum to 
the bench and bar in such cases. 


Mr. James M. Kerr has edited Richard Harris’ 
well-known book, entitled ‘‘ Before and at Trial: 
what should be done by counsel, solicitor and cli- 
ent,” and at least one-third of the present edition 
consists in Mr. Kerr’s own writings reprinted from 
the Columbia Law Times and the American Law 
Journal, The chapter on ‘‘Somnambulism as a De- 
fense ” is extracted from Brown’s ‘*‘ Life of Choate.” 
In connection with this it would have been appro- 
priate to refer to Fain v. Commonwealth, 78 Ky. 183; 
8. C., 39 Am. Rep. 213, in which that defense was 
set up. There is a great deal of interest in the 
chapters on ‘‘ Fabricated Evidence,” ‘‘ Circumstan- 
tial Evidence” and ‘‘ Mistaken Identity,” added by 
Mr. Kerr, but his style does not compare favorably 
with Mr. Harris’. We are rather tired of David 
Paul Brown's ‘‘Golden Rules,” and think that if 
Mr. Kerr had wished to follow the ‘* Golden Rule” 
he would have omitted them. Unless Mr. Kerr 
heard him say it, we should be inclined to doubt 
that it was Tom Corwin who invented the saying 
that if there was any thing that Providence could 
not foretell it was the verdict of a petit jury. It 
has been attributed to nearly every profane lawyer 
in the country. The book is very handsomely 
printed, and is sold by Williamson Law Book Co., 
Rochester, N. Y. Not the least glaring fault of 
the book is that it has no index. 


The Green Bag for June has a large portrait and 
a memoir of William Henry Rawle; an article of 
sixteen pages on the Yale Law School, with eight 
portraits; the ‘* Petroleum Ointment Case,” in verse, 
by Irving Browne; the D’ Anglade Case, by the edi- 
tor, and a variety of other matter, original and 
selected. We think Mr. Fuller has turned the 
Randolph anecdote wrong-side-to. As we have al- 
ways heard it was Randolph who said ‘‘I never 
turn out for a fool,” and the other man who said 
“I do.” This was much more characteristic of 
Randolph, who was better at attack than repartee. 
From the Scientific American is taken a recom- 
mendation to execute criminals by coal gas, which 
is worth consideration. But why not chloroform? 
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NOTES OF CASES. 
N State v. Gilmore, Missouri Supreme Court, May 
20, 1889, it was held that playing-cards and 
poker-chips are not a ‘‘ gambling device” within 
the meaning of a statute which specifies ‘‘ any table 
or gambling device commonly called ‘A, B, C,’ 
‘faro-bank,’ ‘E. O.,’ ‘roulette,’ ‘ equality,’ ‘keno,’ 
or any kind of gambling device adapted for play- 
mg any game of chance for money or property.” 
Bruce, J., said: ‘‘The prohibition: of section 1547 
does not apply to games, but to devices, and is lim- 
ited to devices adapted, devised and designed for 
the purpose of playing a game of chance. The 
chairs upon which the players sit, the ordinary 
table upon which they shuffle, deal and throw the 
cards and chips, nickels, pennies or what not, for 
which they play in an ordinary game of cards, are 
adjuncts, conveniences and incentives to a game of 
chance, but neither one of these, nor all combined, 
isa device for playing such game. The pack of 
cards is the device adapted, devised and designed 
for playing the game of chance —-the thing with 
which the game is played. It is the device that is 
prohibited. It matters not whether the game played 
1s poker, euchre, whist, seven-up, or what the name 
of the game may be, or whether the stake played 
for is a dollar, a dime, a nickel, or an ivory chip 
representing the value of either, or no value. The 
question then resolves itself into this: Is an ordi- 
nary pack of playing-cards a gambling device 
within the meaning of section 1547, supra? In 
prosecutions under the sections of the statute in 
previous revisions corresponding with 1548 and 
1549, it has been held in several cases that playing- 
cards are a gambling device within the meaning of 
such sections. State v. Purdom, 3 Mo. 115; State 
v. Ellis, 4 id. 474; Hubanks v. Site, 5 id, 450; State 
v. bites, 10 id. 109; State v. Herryford, 19 id. 377; 
State v. Scaggs, 33 id. 92. But we have failed to 
find a case prosecuted under the law contained in 
section 1547, which has been on the statute book, 
in terms substantially the same as in the present re- 
vision, since 1825, in which it has been held that 
such cards were a gambling device within the 
meaning of that section; and it having never been 
so expressly ruled, we do not feel constrained in 
this case, in which we are called upon to pass upon 
this question directly, to follow conclusions that 
might be drawn from dicta in some of those cases in 
which this section was only indirectly considered, 
unless an independent examination of the statute 
will warrant it. The application of a few familiar 
principles of interpretation ought to determine the 
question. Certain gambling devices are specifically 
named in the section under consideration. Cards 
are not of the number. Following those specifi- 
cally named are the general words ‘or any kind of 
gambling device adapted,’ etc., under the rule that 
where general words follow particular ones they 
must be construed as applicable to things of the 
same general class. Cards are not included in this 
general designation, unless they are ejusdem generis 








with the devices specifically named in the section. 


That they are so, even when used with chips to play 
agame of poker, we are not advised by any evi- 
dence in the record, or by any knowledge derived 
from other sources. That they are not seems to ap- 
pear from the nature of the particular devices, so 
far as we have been able to learn it from adjudi- 
cated cases in courts of States the manners and so- 
cial customs of whose people most nearly resemble 
our own. Nuckolds v. Commonwealth, 32 Gratt. 884; 
Commonwealth v. Wyatt, 6 Rand. (Va.) 694; Ritte v. 
Commonwealth, 18 B. Mon. 35; State v. Hawkins, 15 
Ark. 259; Stith v. State, 13 id. 680. The construc- 
tion contended for is condemned by the rule of 
ejusdem generis.” 


In Niagara Fire Ins. Co. v. Elliott, Virginia Su- 
preme Court of Appeals, June 1, 1889, defendant 
insured plaintiffs ‘‘on carriages, buggies, hacks and 
harnesses, their own or sold, until removed, con- 
tained in” a certain building ‘‘ occupied as a livery 
and sales stable.” Held, that the words ‘‘con- 
tained in’ were used to designate the usual place 
of deposit of the property when not in use, or while 
being prepared for use; and that the policy cov- 
ered the property while at a repair-shop, several 
hundred yards from the stable, for the purpose of 
being repaired. The court said: ‘* Now bearing in 
mind the observations of Lord Mansfield in Pelly v. 
Royal Exchange Assurance, 1 Burr. 341, that the 
insurer, in estimating the price at which he is will- 
ing to indemnify the insured, must have under his 
consideration the nature of the business, and the 
usual course and manner of conducting it; and 
every thing done in the usual course must have 
been foreseen and in contemplation at the time he 
engaged, and that he takes the risk upon the sup- 
position that what is usual or necessary will be done. 
Should the words ‘contained in,’ upon which the 
plaintiff in error rests its contention, be construed 
to restrict the liability of the company to the use 
of the property at the place specified, or should 
those words, when used with respect to property of 
the kind destroyed, be construed as merely desig- 
nating the accustomed place of deposit of the prop- 
erty when not in use or being used for some pur- 
pose incidental to its use? Where merchandise 
kept in stock, or carriages kept in a carriage- 
maker’s establishment for sale, are insured, there is 
nothing in the nature of the property to indicate 
that it will be removed before it is sold, and 
hence the insurer may be supposed to have under- 
written the policy upon the idea that the property 
would be entitled to whatever protection the char- 
acter of the building and its situation might afford, 
and that it should be exempt from the risks inci- 
dent to temporary removals, or to the use of the 
property at other than the specified place of loca- 
tion. But where the property is of such a kind 
that it must be kept in constant use, and therefore 
of necessity be often in need of repairs, no room 
for such an inference can exist; and in such a case 
we are constrained by every principle applicable to 
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the construction of contracts of this kind to hold 
that the words ‘contained in’ were used to desig- 
nate the usual place of deposit for the property 
when not in use, or while being prepared for use. 
As was said by Adams, J., in MeCluer v. Insurance 
Co., infra, the words ‘contained in’ are in cases of 
this kind synonymous with the word ‘kept,’ and 
yet it would hardly be maintained that a plaintiff 
who had signed an application, in which he had 
said that he kept his carriage in his barn, would be 
deprived of the benefits of the policy merely be- 
cause at the moment he obtained the policy it was 
standing at the door of the insurer’s office, and was 
there consumed by fire. To the same effect is the 
great current of authority. McCluer v. Insurance Co., 
43 Iowa, 349; S. C., 22 Am. Rep. 249; Peterson v. 
Insurance Co., 24 Towa, 494; Noyes v. Insurance Co., 
64 Wis. 415; S. C., 54 Am. Rep. 631; Longueville v. 
Assurance Co., 51 Towa, 553; 8. C., 33 Am. Rep. 
146; Railroad Oo. v. Insurance Co., 7 Gray, 64; Hol- 
brook v. Insurance Co., 25 Minn. 229; Mills v. Insur- 
ance Co., 37 Towa, 400; Lyons v. Insurance Co., 14 
R. I. 109; S. C., 51 Am. Rep. 364; 43 id. 32; and 
1 Wood Ins. 115, et seg.” Contra, English v. In- 
surance Co., 55 Mich, 273; 8. C., 54 Am, Rep, 377. 
See note, 43 Am. Rep, 34. 


In Mofit v. City of Asheville, North Carolina Su- 
preme Court, May 9, 1889, it was held that where a 
city has built a reasonably comfortable prison, and 
furnished its officers the supplies required by law, 
it is not liable to a prisoner for neglect of the jailer 
to furnish proper fires or bed-clothing, the city be- 
ing ignorant of such neglect, and not negligent in 
overseeing the prison. The court said: ‘*‘ However 
the general question of the liabilities of counties by 
virtue of this legislation may hereafter be settled, 
we may safely say that neither counties nor towns 
can be required as a general rule to answer in dam- 
ages for injuries to prisoners caused by the neglect 
of their respective jailers, policemen or guards who 
may have immediate charge and custody of them, 
and of which the governing officials of the corpo- 
ration had no notice. We think that where win- 
dow glass in the window of a police prison has been 
broken, and the bed-clothing furnished for its in- 
mates has been destroyed, but the governing offi- 
cers of the town are not shown to have had actual 
notice of the breaking or destruction, or to have 
been negligent in omitting to provide for such 
oversight of the prison as would naturally be ex- 
pected to give them timely information of its con- 
dition, there is not such a failure in discharging 
the duties of construction or superintendence as to 
subject the corporation to liability. We do not 
wish however to be understood as intimating that a 
city or town would not be liable, if it should retain 
incompetent or careless jailers or servants after 
notice of their character, for damages caused by 
their negligence, though the question is not directly 
presented in this case. * * * The case of Lewis 
v. City of Raleigh, 77 N. C. 229, was one in which 





the plaintiff was arrested for a violation of a city 
ordinance, which is made, by section 3820 of the 
Code, a criminal offense, and therefore it is very 
similar to this. But it is distinguishable in that 
the plaintiff, Lewis, was confined in a narrow cell — 
eight by fourteen — located in a cellar under the 
market-house, with no window and no ventilation 
except a grate in the door that opened on an under- 
ground passage with a window at one end, lighted 
through a grate on the sidewalk. Reviewing the 
admitted facts, Justice Reade for the court said: 
‘It was an impossibility that such a place could 
‘secure health and comfort,’ in the language of the 
Constitution, or that it could be ‘clean,’ in the 
language of the statute.’” See Stuart v. Supervis- 
ors, 83 Ill. 341; S. C., 25 Am. Rep. 397; People v. 
Supervisors, 84 Ill. 303; 8. C., 25 Am. Rep. 461. 


—_>__—_ 


INSURANCE—MARINE—ABANDONED 
CARGO--SALE-—-LIMITATIONS—TREASURE. 
TROVE—TITLE—SALV AGE. 


UNITED STATES DISTRICT COURT, E. D. MICHIGAN, 
APRIL 15, 1889. 





MurRpPHY v. DUNHAM.* 


The cargo of a vessel sunk in forty feet of water in Lake 
Michigan and abandoned to the underwriters is the proper 
subject of a sale by such underwriters to a third person. 

Such cargo is not by the common law a wreck of the sea, 

The year and a day fixed by the statute of Westminster 
within which the owner of wreck is bound to make his 
claim, begins to run from the day the goods are actually 
taken and seized by the finder. 

The United States has no title to property sunk on the bot- 
tom of Lake Michigan. 

The title of such property when sunk off the coast of Illinois 
does not vest in the State by virtue of any State statute. 

A cargo of coal lying at the bottom of Lake Michigan was 
raised by the owners of the vessel, acting under the ad- 
vice of counsel, after notice by the owner of the coal of 
his claim of title, and was disposed of in Chicago at pri- 
vate sale. Held, that the owner of the cargo was enti- 
tled to recover its value, less the necessary expense of 
raising it and carrying it ashore by the most approved 
appliances for that purpose. 


N Admiralty. This was a libel for the tortious con- 
version of 981 tons of coal. About the 12th of 
May, 1883, the schooner Wells Burt, of which respond- 
ent Dunham was the owner, started from Buffalo with 
a cargo of 1,375 tons of chestnut coal, consigned to 
Chicago. On the 18th of May she arrived off Evans- 
ton, Ill., where she was last seen at anchor. A heavy 
storm swept the lakes that night, and when it abated 
the schooner had disappeared, having foundered at 
her anchorage with all on board, neither man nor ani- 
mal surviving. The whereabouts of the schooner were 
wholly unknown for some time. The schooner was 
partially insured, the uninsured interest being worth 
from eight to ten thousand dollars. Respondent aban- 
doned “all his right, title and interest” in her to the 
underwriters as a total loss, “ reserving however the 
benefit of salvage (if any).’”” The cargo was insured in 
the Continental Insurance Company, and was also 
abandoned to the underwriters immediately after the 
loss. On the 30th of June, six weeks after the vessel 
foundered, Lorenzo Dimick, acting as the agent of the 
Continental Insurance Company, the underwriters of 
the cargo, made a bill of sale of the cargo to the libel- 


*38 Fed. Rep. 503. 
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lant Murphy. The consideration expressed in the sale 
was $1,500, but no money passed, a settlement being 
made by deducting sume charges of a wrecking com- 
pany of which Murphy was president, for services upon 
some work in which the insurance company was inter- 
ested. At this time neither Murphy nor the insurance 
company knew the whereabouts of the wreck. Prior 
to this sale, respondent seems to have sent out a diver 
by the name of Falcon, who on his return represented 
to the responcent that the ~v:eck lay some three or 
four miles north of Evaston, a village about ten miles 
north of Chicage. This was in May. Some time in 
July or August her locvtio®was definitely ascertained 
by the libellant through Clark, a diver. There seems 
to have been no difficulty in finding the wreck, but 
libellant seems to have been the first to locate it defi- 
nitely, through Clark, who obtained the use of one of 
respondent’s tugs for that purpose. His opinion was 
that the cargo could not be saved, if saved at all, ex- 
cept at a cost exceeding its value, by the aid of any ex- 
isting or known machinery. The schooner lay in 
about forty feet of water, at or near the spot where 
she was last seen at anchor. No attempt was made to 
raise the schooner or her cargo during that season; 
but there was some evidence, that soon after the pur- 
chase, libellant began building an elevator, which he 
claims was intended for this purpose, but, as witness 
stated upon his cross-examination that he began build- 
ing the elevator in April, four months before the 
schooner was found, for another wrecking enterprise, 
and as it was never constructed so as to have been of 
any service in raising this coal, it seemed extremely 
doubtful whether it was ever intended for that pur- 


pose. 

On the 3lst of January, 1884, the respondent, Dun- 
ham, addressed a circular letter to the underwriters of 
the vessel and to Murphy, the libellant, in which he 
said: 

“ Please take notice that I,as part owner of the 
schooner Wells Burt, am desirous of raising and re- 
storing said vessel, and saving hercargo. You, having 
an interest in said vessel, have a right to determine 
whether you will rescue said vessel and cargo or aban- 
don the same to whomever may attempt it. I will pro- 
ceed to save said cargo if you will, within thirty days, 
let me know what your wishes are in the premises; 
and, unless I hear from you in writing at the expira- 
tion of said time, I shall infer that you abandon the 
same as a total loss, and that I am at liberty to save 
what I can.” 


To this the underwriters made somewhat evasive 
answers, without expressing any intention of saving 
or joining in saving the property. Libellant replied, 
under date of February 15, as follows: 


“Tn reply to your favor of Jan. 31st, would say that 
I do not abandon my interest in schooner Wells Burt 
and cargo, nor authorize you or any party to save 
what you can from same, but hereby give you due no- 
tice that I have already begun preparations for rescu- 
ing the same.” 


Murphy visited Chicago some time after that, called 
upon Dunham, and tried to buy his interest in the 
schooner. Nothing further was done until about the 
middle of June, 1884, when respondent fitted out an 
expedition, buying a special pump for the purpose, at 
an expense of $3,000, and went to work to save the 
cargo and vessel, confessedly without any license or 
authority, express or implied, from the underwriters 
or from Murphy. 

Before beginning work however, and on the 4th of 
June, respondent, through his proctor, Mr. Rae, ap- 
plied to the secretary of the treasury, asking that offi- 
cial to authorize some one to make a contract in be- 





half of the United States, under the provisions of the 
Revised Statutes, section 3755, for the recovery of the 
property, if the secretary should be of the opinion that 
the vessel and cargo were property that “ought to 
come to the United States”? within that section. He 
received no reply to this communication. Respond- 
ent worked at the wreck twenty-eight days, at times 
being compelled to suspend on account of the weather, 
and succeeded in raising 981 tons of coal, which he 
took to Chicago and sold in open market for the best 
obtainable price, viz., $4,515.25. In saving this coal, 
with the anchors, chains, etc., he incurred an expense 
of $5,487.27, or a loss to himself of $527 upon the whole 
expedition. He limited his operations entirely to the 
cargo, saving all that it would pay to get, and made no 
effort to recover the vessel. During the operation of 
saving no one appeared to assist, either with money, 
means or appliances, and the consignee in the bill of 
lading, upon notice of the arrival of the coal at Chi- 
cago, refused to receive the same and pay the charges, 
declaring that he had been paid by the underwriters. 
No one claimed the coal after it was saved until May, 
1885, when Murphy began suit in this court. It ap- 
pears that Murphy was informed of respondent’s 
operations while the cargo was being taken out. There 
seem to have been about 100 tons left in the schooner. 


H. H. Swan, for libellant. 
H. C. Wisner and Robert Rae, for respondent. 


Brown, J. 1. Respondent’s first objection that 
there was no property in esse which could be the sub- 
ject of a sale from the underwriters to the libellant I 
think is untenable. It is true that the property at 
that time lay at the bottom of Lake Michigan, and 
that its exact position had not been ascertained; but 
only six weeks had elapsed since the vessel was lost; 
her location was known, approximately, and was 
readily ascertainable. The ownership of the coal was 
still unchanged, and the mere fact that libellant was 
willing to take and pay fora bill of sale is sufficient 
evidence to show that there was not only animus re- 
vertendi, but a spes recuperandi. The cargo had not, 
at the time of the sale, been converted, nor was it in 
the adverse possession of a third person, as was the 
case in Gardner vy. Adams, 12 Wend. 297; McGoon v. 
Ankeny, 11 Ill. 558, and Duniklin v. Wilkins, 5 Ala. 199, 
and the mere absence of present control over it was 
not sufficient to invalidate the sale. In this respect 
the case is much like that of Barr v. Gibson, 3 Mees. & 
W. 390, in which it appeared that, at the time of the 
sale, the ship was on a foreign voyage, and had gone 
ashore and suffered great damage, but it was not until 
after the sale that she became a total loss. It was held 
that upon this evidence the subject of transfer did ex- 
ist in the character of a ship, although at the time she 
might have been a total loss within the meaning of a 
contract of insurance. I understand that any exist- 
ence of a thing sold, beyond a mere right of action or 
a mere possibility of expectancy, may be the subject 
of asale, even though the property be beyond the 
reach of the vendor or vendee, or in the actual pos- 
session of a third person. Tome v. Dubois, 6 Wall. 548; 
The Sarah Ann, 2 Sum. 206; Low v. Pew, 108 Mass. 347. 

Undoubtedly if the thing has ceased to exist under 
the name by which it is sold, as, if an article of jewelry 
be melted, or a ship has gone to pieces upon the rocks, 
the sale is void. 1 Benj. Sales, part 1, chap. 4. In such 
case the buyer does not get what he bargains for; but 
in this case the situation of the coal, and the fact that 
it was submerged, were perfectly well understood by 
both parties, and there was not the slightest uncer- 
tainty in the minds of either as to what the subject of 
the transfer was. 

2. Respondent further assumes that the failure of 
the libellant to take proceedings to gain possession of 
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the coal within a year and a day from the time of the 
loss, or from the time its locality was discovered, was 
a practical abandonment of his right to it, and was 
sufficient authority for the respondent or any one else 
to undertake its salvage, and that the property when 
saved belonged either tothe United States, or to the 
State of Illinois in its sovereign capacity, or to himself 
as the finder. 

What shail be treated as wreck of the sea, and to 
whom such wreck shall be considered as belonging, 
has been a fruitful subject of discussion from the 
earliest historical period to the present day; and the 
disposition of goods found on or beneath the sea, or 
thrown upon the shore, is usually a fair index of the 
degree of civilization reached by the people within 
whose domain such property isfound. Ina barbarous 
state of society wrecks were treated as the lawful 
plunder of the first comer, or the lord of the soil, and 
the crews were either put to death, or seized and sold 
as slaves. By the laws of the ancient Rhodians, both 
ship and goods were seizable by the lord of the place, 
though all the persons were saved and alive; while the 
Romans, with greater bumanity and regard for pri- 
vate rights, were particular and express in forbidding 
any man to meddle with such goods as were wrecked ; 
in making the plunderer return four-fold, and in de- 
claring that they remained the property of the orig- 
inal owner without escheating to anybody, unless for 
want of claim within a year and a day (whence the 
common-law period seems to have originated), in 
which case they escheated to the exchequer. 1 Browne 
Civil & Adm. Law, 238. These enlightened provisions 
however did not long survive the fall of the Roman 
empire. We have abundant evidence to show that 
during the middle ages it was a common practice to 
confiscate the cargoes of shipwrecked vessels as the 
property of the lord upon whose manor they were 
thrown. Not only this, but by the exhibition of false 
lights and collusion with pilots ships were lured or 
steered upon rocks, that the harvests of the sea might 
be made more abundant. The Laws of Oleron furnish 
striking evidence of the barbarity of this period, 
wherein it is said (art. 31), ‘*that in many places they 
(the mariners) meet with people more barbarous, 
cruel and inhuman than mad dogs, who, to gain their 
moneys, apparel aud other goods, do sometimes mur- 
der and destroy these poor distressed seamen.”’ It 
would also appear from article 46 that bishops, pre- 
lates and clerks were not above becoming partakers 
and consenters to the plundering of wrecks. By arti- 
cles 25 and 26 the most fearful punishments are de- 
nounced upon pilots who “ guide and bring ships upon 
the rocks,”’ and landlords who connive at so doing, for 
the purpose of taking advantage of *‘ an unreasonable 
and accursed custom in some places that the third or 
fourth part of the ships that are lost shall accrue to the 
lord of the place where such sad casualties happen.” 
The right of the lords upon the coast of France to 
shipwrecks, was secured to them by the cruel law of 
Droit de Bris sau les naufrages, and was put in practice 
by the Gauls, who took all strangers for their enemies, 
and not only robbed them of their goods but of their 
lives. 

Article 30 of the Laws of Oleron provided for the 
salvage of goods driven ashore, or remaining floating 
upon the sea, where the crew were all drowned, and 
required notice to be given, and the goods to be kept 
for a year or more; and in case the owner did not ap- 
pear within that time, for the public sale of the goods, 
and the disposal of their proceeds to charitable pur- 
poses. By article 34, ‘* property found”’ in ‘he sea, or 
upon the shore, in floods or in rivers, if it Xe preciois 
stones, fishes or any treasure of the sea, which never 





judged to the first finder. But by article 35 and arti- 
cle 36 if the owner appears, the property shall be re- 
stored to him without diminution, except perhaps for 
his own pains. By the maritime ordinance of Trani 
it is provided, in section 19, that goods found floating 
on the sea shall be delivered up to the court within 
three days, and of the goods so recovered, the finder 
shall have one-half, if the owner is found; and if at 
the end of thirty days the owner shall not appear, the 
goods shall belong to the finder. By section 20, if any 
person finds goods under water, two-thirds of them 
shall belong to the finder, and one-third to the owner, 
in case the goods have a fhark upon them. 4 Black 
Book Adm. 537. 

A somewhat similar disposition is made of goods 
found floating upon the water, or which the sea has 
cast up upon the land, by the customs of the sea (3 
Black Book Adm. 439); but it is declared that “if by 
chance goods shall be found which lie at the bottom, 
of a kind which did not and could not float upon the 
water, they ought not to be sold or alienated, because, 
as goods lying at the bottom they always awaited their 
owner.” ‘There ought however to be given suitable 
recompense to him who shall have found them.” 

By the common law of England it would appear that 
property found floating at sea, by which we mean more 
than a marine league from the shore, belonged to the 
finder. Thus Britton says (lib. 1, chap. 17): “Of 
treasure hid in the ground, the king will have it, and 
if it be found in the sea, be it to the finder.’’ And 
again: ‘‘If found on the shore, they (the shipwrecked 
goods) are a wreck and belong to the king; but if they 
are found in the sea further off from the shore, then 
whatever has been found shall belong to the finder, be- 
cause it may be said to be then no man’s goods; the 
king no more than a private person.” By the statute 
(3 Edw. I., chap. 4) known as the * Statute of ‘Vust- 
minster,” it is provided, that ‘concerning wrecks of 
the sea, it is agreed that where a man, a doy;, or a cat 
escape quick out of the ship, that such sir, nor barge, 
nor any thing within them shall be adjudged wreck, 
but the goods shall be saved and kept by view of the 
sheriff, coroner or king’s bailiff, and delivered into 
the hands of such as are of the town where the goods 
are found; so that if any sue for those goods, and after 
proof that they were his, or perished in his keeping, 
within a year and a day, they shall be restored to him 
without delay; and if not, they shall remain to the 
king, and be seized by the sheriffs, coroners and 
bailiffs, and shall be delivered to them of the town, 
which shall answer before the justices of the wreck 
belonging to the king. And where the wreck belongeth 
to another than the king, he shall have it in like man- 
ner.” It is upon this statute, which is assumed to be 
a part of the common law of this country, that defend- 
ant relies for his claim that the libellant lost his prop- 
erty in the coal in question by reason of his failure to 
appear within a year and a day to make claim to it. 
The statute however seems to be merely declaratory 
of the common law, and the fact that no dog, nor cat 
nor other animal came alive ashore, did not by any 
means prove that the goods were a wreck or forfeited- 
Hamilton v. Davis, 5 Burr. 2732, 2738. It was said in 
that case that “if the owner of the dog or cat or other 
animal was known, the presumption of the goods be- 
longing to the same person would be equally strong, 
whether the animal was alive or dead. If no owner 
could be discovered, the goods belonged to the king. 
But there ought to be a reasonable time allowed to 
the owner to come in snd claim them.”’ ‘The old 
limitation was a year and 2 day, which was the time 
limited in many other cases.’’ The only significance 
of the 4cg or cat was in rais!ng a presumption (which 
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owner of the goods. At any rate the modern system 
of marking goods has completely supplanted this 
primitive and inconclusive proof. 

But I think this statute has no application to the 
case under consideration for two reasons: 

First. The coal lying at the bottom of the lake was 
not by the common law wreck of the sea. Lord Hale 
in his treatise De Jure Maris, 37, speaking of wreck, 
says: ‘ The kinds of it are two: First, such as is called 
properly so, the goods cast upon the land or shore; 
second, improper, for goods that are a kind of sea waifs 
or stray; flotsam, jetsam and ligan.”’ This coal had 
never been cast upon the land or shore, and hence was 
not wreck proper. It was not flotsam, because it did 
not float upon the water. It was not jetsam, because 
it never had been cast into the sea to save the ship; 
nor was it ligan, because the very definition of the 
word from the Latin ‘‘ligo,’’ to bind, indicates that it 
must be buoyed; but it was simply property lying at 
the bottom of the sea, which “ awaits its owner.” 1 BI. 
Comm. 290-295; 3 Black Book Adm. 441, 445; 4 id. 517; 
Ang. Tidewaters, chap. 10; Baker v. Hoag, 7 N.Y. 555. 

Second. The year and aday does not begin to run 
from the day of the wreck, nor from the time the goods 
were first discovered, but from the day the goods are 
actually taken and seized by the finder. Thus,in the 
case of Dunwich v. Sterry, 1 Barn. & Adol. 841, 842, itis 
said that this year anda day dates from the seizure 
and actual possession of the lord; “for, until then,’’ 
says Lord Coke, “it is not notorious who claims the 
wreck, or to whom the owner shall repair to make his 
claim, and show him his proofs.’”’ This also corre- 
sponds to the modern English statute upon the sub- 
ject of wrecks (17 & 18 Vict., chap. 104), by which (sec- 
tion 470) the owner is given a year from the date at 
which the wreck came into the possession of the re- 
ceiver to establish his claim. This suit was begun 
within a year after the coal was raised by the respond- 
ent. Sir Henry Constable's Case, 5 Coke, 105. 

3. It is entirely clear to my mind that the United 
States has no title to this coal, even if it were to be 
treated as derelict, or property of which no owner 
could be found, since the proprietorship of the State 
extends to the center of the lake, subject only to the 
right of Congress to control its commerce and naviga- 
tion. Pollard’s Lessee v. Hagan, 3 How. 212, 230; Bur- 
ney v. Keokuk, 94 U. S. 324, 338. 

4. Nor is there any thing in the statute of Illinois 
which indicates that the title ever became vested in 
the State. The only statute having any connection 
with the subject is limited to ‘* water-craft, timber or 
plank found adrift on any water-course within the 
limits or upon the borders of this State,” and has no 
application to any other species of cargo. Starr & C. 
Ill. St., chap. 50, § 21. It could only become the prop- 
erty of the State by applying the common-law doc- 
trine of escheat. 

Indeed, after careful search of all the authorities 
upon the subject, I can find nothing to indicate either 
that of wrecks of the sea, or property lying at the bot- 
tom of the sea, which can be identified by its owner, 
the owner loses his title, provided he appears within a 
year and a day to make claim to it. The salvor of such 
property may, undoubtedly, retain possession of it un- 
til his compensation is paid, or may take proceedings 
to procure a judicial sale in admiralty, and upon such 
sale it is not unusual to award the whole of the pro- 
ceeds to the salvor, particularly if his expenses have 
exceeded the value of the property, but in no other 
way can the title of the owner be divested. 

I was at first inclined to the opinion that the re- 
spondent possessed rights in this case superior to 
those of a mere stranger, by means of the reservation 
in his abandonment of the “ benefit of salvage,” but I 
am satisfied upon reflection that these words refer, not 





to the right to save the ship, but to his uninsured in- 
terest in whatever might be saved by the underwriters, 
or any other person undertaking the work of salvage. 
The primary signification of the word “ salvage” is the 
thing or goods saved from shipwreck or otherwise; 
and in this sense it is frequently understood, though 
more commonly used to denote the compensation 
made to those who have saved property in peril at sea. 
Conceding, upon the authority of The Manitoba, 50 
Fed. Rep. 129, that an absolute abandonment of a ves- 
sel, and of all right, title and interest of the owner 
thereto, extends as well to the uninsured as to the in- 
sured interest of the owner, about which there seems 
to be some conflict of opinion, the insured by this 
clause intended to reserve to himself the benefit of 
such proportion of the property saved as would be ap- 
propriate to his uninsured interest. 

5. Regarding it then as settled that the libellant had 
a valid title to this coal, and that respondent was a 
trespasser in interfering with it, it only remains to 
consider the question of damages. If respondent had 
taken this coal to Chicago, and promptly libelled it for 
salvage, or had retained possession of it until his claim 
was settled, it is probable that the court would have 
awarded him a large portion, if not the entire pro- 
ceeds, of its sale. But instead of this he assumed to 
dispose of it at private sale, and now upon a showing 
that his expenses exceeded the amount of such pro- 
ceeds, demands either that the libel be dismissed, or 
nominal damages only be awarded. Upon the other 
hand, libellant claims that, as the trespass was willful 
and deliberate, he should be awarded the entire pro- 
ceeds of the sale at Chicago, or at least what the coal 
was worth when it was raised from the wreck and 
placed upon the lighters. There is, it is true, an abun- 
dance of cases, chiefly for the conversion of timber, 
which hold that where the defendant is a willful tres- 
passer the owner will be awarded the full value of the 
property at the time and place of demand or of suit 
brought, with no deduction for labor and expenses in 
cutting the timber and floating it to a market. 
Wooden- Ware Co. v. United States, 106 U. 8S. 4382; Bly 
v. United States, 4 Dill. 464; Martin v. Porter, 5 Mees. 
& W. 351; United States v. Mills, 9 Fed. Rep. 684. 

In Grant v. Smith, 26 Mich. 202, this right to the full 
value of the timber cut is put upon the ground that 
the owner of the pine tract is frequently desirous of 
retaining the timber for an appreciation of the land 
and ought not by the willful trespass of another to be 
compelled, practically, to sell it at its then stumpage 
value, and lose his chance for a rise in price. This 
argument however obviously has no application to a 
case of this kind, as the value of the coal at the bottom 
of the lake was all that ever could be realized from it. 

I regard the rule above stated as too severe to apply 
to acase of this description. While the respondent 
was in one sense of the word a willful trespasser, in 
that knowing, or being bound to know, libellant’s 
rights, he acted in defiance of such rights; still his con- 
duct was wholly lacking in that element of furtive- 
ness and bad faith which appears in the case of Liv- 
ingstone v. Coal Co., L. R.,5 App. Case, 25, to have 
been regarded by Lord Hatherley as the chief factor 
in determining the court to this harsh measure of 
damages. Both vessel and cargo, in this case, had 
been abandoned by their owners, and for some time 
their location was unknown. Both were within the 
meaning of the law derelict. and the fact that libel- 
lant subsequently discovered their location, purchased 
the coal, and intended at some future time to raise it, 
did not deprive it of the character which was fixed 
upon it by the loss and abandonment. The Laura, 14 
Wall. 336; The Coromandel, Swab. 208; L’ Esperance, 
1 Dod. 46; The John Gilpin, Olcott, 78; The Fuirfield, 
30 Fed. Rep. 700; The Ann L. Lockwood, 37 id. 233. 
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Before acting, respondent took the advice of counsel 
experienced in the law of the sea, and notified the un- 
derwriter and owners of the vessel and cargo of his in- 
tention to raise them. He made no concealment of 
his movements, and waited until long after the open- 
ing of navigation of the year following the loss before 
beginning operations. It is incredible that he would 
have gone to the expense he did in fitting out this ex- 
pedition, for the mere purpose of plundering, or with- 
out believing he had some rights in the vessel by vir- 
tue of his reservation of the benefit of salvage. Indeed, 
1 am not prepared to say that he had not the right to 
raise the vessel and save his uninsured interest. The 
circumstances under which he raised the coal relieved 
him I think from the charge of being a felonious or 
even willful trespasser in the ordinary sense of the 
term. At the same time it would be equally unjust to 
charge him only with the value of the coal as it lay at 
the bottom of the lake, taking such value at his own 
estimate. Libellant had bought the coal with the idea 
of making money out of his purchase, and believing 
doubtless that he could procure appliances for saving 
it at a cost much less than the value of the coal in Chi- 
cago. He was entitled to the benefit of his bargain, 
and ought not to lose his expected profit except upon 
satisfactory evidence that he was mistaken in his esti- 
mate of the cost of raising it, and that no profit could 
have been realized by the use of the most approved 
appliances for such purpose. If respondent pursued an 
injudicious and unnecessarily expensive course, libel- 
lant ought not to be charged with his failure to realize 
a profit. I think the true measure of damages in this 
case is the value of the coal in Chicago, less the neces- 
sary expenses of raising it and carrying it ashore by 
the use of the most approved appliances for that pur- 
pose, and that the case should be referred to a com- 
missioner to make such estimates upon the best evi- 
dence he can procure. If the court is satisfied that 
such expense could not have been less than the value 
of the coal, the decree will be entered for nominal 
damages only. 


_—_—_—_____—_ 


NEGOTIABLE INSTRUMENTS—ALTERA- 
TION—RATIFICATION. 


MINNESOTA SUPREME COURT, MAY 24, 1889. 


WILson v. HAYEs. 

Where an interlineation or erasure is apparent upon the face 
of a negotiable note, the presumption of law isthat it isa 
legitimate part of the instrument, and was made prior to 
its execution, and the burden is upon the maker to show 
“that it was altered after delivery. 

When, by whom, and with what intent the alteration was 
made should be submitted to the jury as questions of fact 
upon all the evidence, both intrinsic and extrinsic. 

Where the holder of a promissory note makes a fraudulent 
alteration, amounting in law to a forgery, destroying the 
instrument and extinguishing the debt, a subsequent as- 
sent by the maker to such alteration, without any new 
consideration, will not create any liability upon the 
note as altered in favor of the holder who made the 
fraudulent alteration. 


Dp ca from District Court, Crow Wing county, 
Sleeper, J. Action to enforce right of redemp- 
tion from a mortgage. Plaintiff appeals. 

Noyes & McGee, for appellant. 


Ueland, Shores & Holt and Leon E. Lum, for re- 
spondents. 


MITCHELL, J. On August 27, 1885, plaintiff loaned 
to defendant Douglas $5,000, for which the latter exe- 
cuted his promissory note, secured by a mortgage on 
certain real estate upon which he had executed a prior 
mortgage to the Minneapolis Loan and Trust Com- 








pany. It had been previously agreed between plaintiff 
end Doulas that plaintiff was ‘to take an assign- 
nient”’ of the prior mortgage, and that Douglas should 
hive thre years in which to redeem the property. In 
Septembwr, 1885, Wilson indorsed and sold Douglas’ 
note to che Bank of Minneapolis, but made no formal 
assigument of the mortgage. Wilson not having ob- 
tained any assigniment of the Loan and TrustCompany’s 
mortgage, and default having been made in its condi- 
tions, the company foreclosed and bid in the property 
on the 23d of July, 1887, and subsequently transferred 
the certificate of sale to defendant Hayes, who was a 
judgment-creditor of Douglas, junior to both mort- 
gages. Shortly before the expiration of the time of 
redemption Wilson applied to Hayes for an assignment 
of the certificate of sale, which the latter refused to 
give. Thereupon Wilson repurchased Douglas’ note 
from the Bank of Minneapolis, filed his intention to 
redeem as mortgagee, and on July 25, 1888, presented 
to the sheriff who made the sale his mortgage and the 
affidavit required by statute, and tendered the proper 
amount of money, and demanded a certificate of re- 
demption. The sheriff, at the instance and direction 
of Douglas and Hayes, refused to accept the money or 
allow plaintiff to redeem. Hayes now claims to own 
the property under the foreclosure of the Trust Com- 
pany mortgage. Plaintiff brings this action to enforce 
his right of redemption. Defendants first deny Wil- 
son’s right to redeem on the ground of his alleged 
failure to comply with the requirements of statute. 

(Omitting this consideration. ] 

The last and principal defense is that Wilson 
fraudulently altered the note secured by the mortgage 
after its execution by erasing the word “annually” 
and inserting the word ‘‘ quarterly,” so as to make the 
interest payable quarter-yearly instead of yearly, 
thereby destroying the instrument and extinguishing 
ths deb’. Plaintiff interposed a reply putting in issue 
the «ltzration, and further alleging (as we may fairly 
construe it, in the absence of any specific objection to 
the pleading) that Douglas had ratified the note in its 
present condition by paying interest on it, with full 
knowledge of all the facts. Upon this issue as to the 
alteration of the note the court submitted certain ques- 
tions to the jury, their answers to which were in sub- 
stance that the note was altered after its execution, 
without the knowledge or consent of Douglas, by some 
one to the jury unknown, but by and with the knowl- 
edge and authority of Wilson. Without considering 
whether the evidence warranted these findings, it is 
enough to say that it was such that the jury might 
have found the other way. The erasure and interline- 
ation constituting the alleged alteration are apparent 
upon the face of the instrument upon inspection, and 
are in a different colored ink from the remainder of 
the written portion of the note. 

The coert. *% the request of defendants, and against 
plaintiff's ubjection, instructed the jury, that in the 
absence of any evidence as to when the aiteration was 
made, it would be their duty to find that it was made 
after delivery; that such was the presumption of law, 
in the absence of explanation; and that the burden of 
proof was upon plaintiff, as holder, to show that it was 
made before execution. This instruction, in various 
forms, was repeated and emphasized, and is here as- 
signed aserror. The question of presumption and bur- 
den of proof, where interlineations or erasures appear 
on the face of an instrument, is one upon which there 
is a wilderness of authorities and much conflict of 
opinion. Any attempt to cite or consider the in- 
numerable cases on this question would be both im- 
practicable and useless. The rule adopted by some au- 
thorities is that the presumption, in the absence of 
evidence to the contrary, is that the alteration was 
made before execution, and therefore that no explana- 
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tion is required in the first instance; while others hold 
jn accordance with the instructions of the trial court 
in this case, that the presumption of law is that the al- 
teration was made after delivery, and therefore the 
purden is upon the holder to explain it, and show that 
it was made under circumstances that would not in- 
validate the instrument. 

In addition to these two leading and opposing views, 
different courts have adopted certain intermediate or 
compromise rules, none of which need be here re- 
ferred to, except one, seemingly adopted by some very 
eminent courts, to-wit, that the alteration raises a pre- 
sumption against the instrument when it is suspi- 
cious; otherwise not. But this furnishes no definite 
rule by which to determine when the burden is upon 
the holder to explain the alteration and when it is not. 
Who is to determine, and by what test, whether the 
alteration is suspicious? And if held suspicious, when 
must it be explained—-before or after it is admitted in 
evidence? Evidence as to when, by whom, and with 
what intent, an alteration was made may be one or 
both, of two kinds, extrinsic or intrinsic, the latter 
being that furnished by the inspection of the instru- 
ment itself, such as its appearance, the nature of the 
alteration, etc. These things, considered in connec- 
tion with the relation of the parties to the instrument, 
may often constitute important evidence. And it 
seems to us that the rule just referred to amounts to 
nothing more than saying that in some cases this in- 
trinsic evidence may tend to prove that the alteration 
was made after delivery, and therefore throw the pre- 
ponderance on that side, unless the holder of the in- 
strument produces extrinsic rebutting evidence. Thus 
construed, we would find no special fault with the rule. 
But it is incorrect to call this a presumption of law; 
itis simply an inference of fact drawn from the evi- 
dence in the case. 

The doctrine that the presumption of law is that the 
alteration was made after delivery, and that the bur- 
den is on the holder in the first instance to explain 
it, seems to us to be unsound as well as harsh. Pre- 
sumptions of law, if indulged in, should be in favor of 
innocence rather than guilt. Moreover all disputable 
presumptions of law are based upon the experienced 
course of human conduct and affairs, and are but the 
result of the general experience of a connection be- 
tween certain facts; the one being usually found to be 
the companion or effect of the other. Hence such pre- 
sumptions ought to be conformable to the experience 
of mankind, and the inference which, in the light of 
that experience, men would naturally draw from a 
given state of facts. 

Now it isa matter of common knowledge that at 
the present day every man is to a certain extent his 
own lawyer, and that laymen frequently draw their 
own contracts, without much regard to form, in which 
erasures and interlineations are the rule rather than 
the exception. Indeed the same thing is unfortu- 
nately true of many instruments which come from the 
hands of lawyers. It is also a matter of common knowl- 
edge that printed blanks are vow in general use for al- 
most all kinds of contracts, and that it is the common 
practice, even with many lawyers, in case the blank 
does not conform to the actual agreement of the par- 
ties, to erase and interline, without making any nota- 
tion that this was done before execution. Whatever 
might have been the fact formerly, when bnt few men 
could write, and when contracts were usually drawn by 
skilled conveyancers or scriveners, with great care, and 
wholly in their own proper handwriting, the rule un- 
der consideration is wholly unsuited to the business 
habits or usages of this country at the present day. 
The mere existence of an interlineation or erasure in 
an instrament would not naturally or ordinarily pro- 
duce an inference in the minds of men that it had been 





fraudulently altered after execution. Indeed unless 
the alteration was of such a suspicious character as to 
furnish intrinsic evidence to the contrary, we think 
the natural inference would be that it was a legiti- 
mate part of the instrument, and was made at or be- 
fore its execution. We are therefore of opinion that 
the correct rule is that the burden is upon the maker 
to show that the alteration was made ufter delivery; 
or perhaps, to state the proposition with more precis- 
ion, the proof or admission of a signature of a party 
to an instrument is prima facie evidence that the in- 
strument written over it is bis act, and this prima 
facie evidence will stand as binding proof, unless the 
maker can rebut it by showing by evidence that the 
alteration was made after delivery; and that the ques- 
tion when, by whom and with what intent, the altera- 
tion was made, is one of fact to be submitted to the 
jury upon the whole evidence, intrinsic and extrinsic. 
Many authorities however while admitting that the 
general rule is that the law presumes that an altera- 
tion in an instrument is a legitimate part of it until 
the contrary appears, hold that this rule does not ex- 
tend to negotiable securities. Mostof the text-books 
seem to lay this down as the law, but at the same 
time admit that the opposite view has the sanction of 
eminent judicial authority. The reasons usually as- 
signed for applying to negotiable paper a rule different 
from that applied to other instruments are, substan- 
tially and briefly, two: First. As notes and bills are 
intended for negotiation, and as payees would not re- 
ceive them when clogged with impediments to their 
circulation, there is a presumption that such an in- 
strument starts fair and untarnished, which stands 
until itis repelled. Second. That without such a pre- 
sumption to sustain him the maker would be defense- 
less, as he cannot be expected to account for what 
happened after the paper left his hands. The first of 
these reasons, it seems to us, rather begs the question, 
and whatever force it might have possessed in times 
when the use of so-called negotiable instruments was 
confined to strictly commercial] paper, it can have but 
little weight now, when such instruments are taken 
and given by all classes of people, in the most informal 
manner, as mere evidences of indebtedness, and with- 
out reference to their subsequent negotiation. Most 
of what we have suggested on this point is equally ap- 
plicable to promissory notes. The second reason 
might have had much force when parties were not 
competent witnesses, but very little now, when they 
may testify in theirown behalf. No one can better 
know than the maker what condition an instrument 
was in when it left his hands. We can see no good 
reason in principle why any distinction in this regard 
should be made between negotiable paper and other 
instruments, and the tendency of many of the late 
American authorities is to repudiate any such distinc- 
tion. Bailey v. Taylor, 11 Conn. 531; Hunt v. Gray, 
35 N. J. Law, 228; Gooch v. Bryant, 13 Me. 386; Crab- 
tree v. Clark, 20 id. 337; Neil v. Case, 25 Kans. 510. See 
also Beaman v. Russell, 20 Vt. 205; Davis v. Jenney, 1 
Mete. 221. 

Our conclusion therefore is that the instruction of 
the court below was erroneous, and for that reason 
the order refusing a new trial must be reversed. 

With reference to a new trial, it becomes proper to 
consider the effect of Douglas’ co-called ratification of 
the alleged alteration. The court found that upon the 
discovery of it he denounced the alteration as fraudu- 
lent and unauthorized, and did not acquiesce therein. 
This is not justified by theevidence. While it appears 
that upon being shown the note by the bank—then the 
holder—he asserted that it had been altered since he 
delivered it; yet, so far from repudiating it, accord- 
ing to his own admissions, he repeatedly paid interest 
on it, voluntarily and without objection. If thealtera- 
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tion was capable of ratification, this would, accord- 
ing to all the authorities, amount to a ratification or 
adoption, whichever it may be called. If the altera- 
tion was a mere spoliation by a third party, or if made 
by the holder by mistake or accident, or innocently, 
and without fraudulent intent, so thatit did not de- 
stroy the note, or at least did not extinguish the debt, 
of which it was the evidence, it would not invalidate 
or affect the mortgage, which can only be discharged 
by the payment or extinction of the debt secured by 
it. In such case the question of ratification would be 
wholly immaterial. But suppose the alteration was 
fraudulently made, amounting in law to a forgery. 
The question remains, could this be subsequently rati- 
fied by Douglas, so as to make the note in its altered 
form his contract? The question whether a forgery 
is capable of being ratified, so as to create a liability 
on the forged instrument, in the absence of circum- 
stances constituting an estoppel in pais, is one upon 
which there is almost as much conflict of authorities as 
upon that of burden of proof and presumption, already 
considered. Some of the cases holding the negative 
of the question place the doctrine upon grounds of 
public policy; others upon the ground that ratifica- 
tion involves the relation of agency, and that ratifica- 
tion can only be effectual when the act is done by the 
agent avowedly for or on account of the principal; 
that thevery nature of ratification presupposes the 
act done foranother, but without competent author- 
ity, and hence can have no application to a forgery, for 
a forger never acts, or assumes to act, for another; 
others put it upon the ground, that in the absence of 
any new consideration, the ratification or adoption of 
the forged instrument would be a mere nudum pac- 
tum. The cases holding a forgery capable of ratifica- 
tion take the ground that so far as considerations of 
public policy are concerned, the ratification of forger- 
ies should stand on thesame footing as that of other 
contracts, and should be held valid, unless made in 
consideration of compounding the felony, or for some 
other illegal consideration; that as to the want of au- 
thority itcan make no difference whether the unau- 
thorized act was or was not a forgery; that this want 
of authority is the very thing which the ratification 
cures, and to which the maxim applies, ‘‘ Omnis rati- 
habitio retrotrahitur et mandato priori cequiparatur ;"” 

that the ratification is ‘‘ dragged back and made equiv- 
alent to a prior command; ”’ that a ratification is not 
a contract, but an adoption of one previously made in 
the name of the ratifying party, and requires no con- 
sideration. See Brook v. Hook, L. R., 6 Exch. 98; 
McHugh v. Schuylicill Co., 67 Penn. St. 391; Shisler v. 

Vandike, 92 id. 447; Owsley v. Philips, 78 Ky. 517; 
Ferry v. Taylor, 33 Mo. 334; Workman v. Wright, 33 
Ohio St. 405; Bank v. Crafts,4 Allen, 447; Wellington 
v. Jackson, 121 Mass. 157; Hefner v. Vandolah, 62 II. 

483; Forsyth v. Day, 46 Me. 176. 

In the large majority of the cases usually cited in 
support of the proposition that a forgery can be rati- 
fied, it will be found that the question was presented 
in connection with circumstances creating an estoppel, 
or that there was in fact no fraudulent making or al- 
tering, but merely a lack of sufficient authority; and 
hence such cases are not in point. Where the ratifica- 
tion is made toa third party—the holder of the instru- 
ment, who was not a party to the forgery—we are not 
called upon to decide whether or not such ratification 
would create a valid liability on the instrument. All 
the authorities cited by appellant to the effect that a 
forgery may be ratified are of this class. But we have 
found no case where it has been held that a forged in- 
strument can be ratified so as to give the forger him- 
self a right of action upon it. It is legally impossible 
in such a case that the relation of principal and agent 
could exist between the parties, for one man cannot be 





the agent of another to make a contract with himself, 
Hence it would seem that the doctrine of ratification 
can have no application to such acase. If the entire 
instrument was a forgery, in the popular sense, it would 
require no argumeut to prove that a mere assent to or 
ratification of it in the hands of the forger would bea 
mere nudum pactum. But in law there is no distine- 
tion between a forgery in making and a forgery by al- 
tering. The altered instrument is not the contract of 
the maker, and in legal contemplation is as entirely a 
forgery asthe other. If the alteration was not fraud- 
ulent, so that it did not destroy the instrument, or at 
least did not extinguish the debt, we can see how a 
subsequent assent to it would create a liability on the 
instrument as altered. Parties can alter their con- 
tract by mutual consent, and this requires no new con- 
sideration, for it is merely the substitution of a new 
contract for the old one, and this is of itself a suffi- 
cient consideration for the new. And what a party 
may assent to when done he may assent to afterward, 
so as to bind himself, if there be a consideration to 
support it. But where there has been a fraudulent al- 
teration of a written contract, which not only destroys 
the instrument, but extinguishes the debt, it seems to 
us clear on principle that a subsequent assent to the 
alteration, given to the party who made it, without 
any new consideration, isin any view of the case a 
mere naked promise. McHugh v. Schuylkill Co., su- 
pra; Workman v. Wright, supra; Owsley v. Philips, 
supra. 
Order reversed. 





HOW CORPORATE EXiSTENCE ATTACKED 
BY QUvU WARKANTO. 


N abortive attempt to form a corporation can be 
overthrown by the sovereign power. Quo war- 
ranto is the remedy; but against what defendants to 
proceed—‘‘aye, there’s the rub” If the pretended 
corporation is of a private nature there appears to be 
perfect accord among the authorities that the pseudo 
corporation cannot be made defendant, for that would 
admit its existence, the very thing which the action 
or proceeding is instituted to call in question. People 
v. Railway Co., 15 Wend. 114; People v. Richardson, 4 
Cow. 97, note, p. 109; Com. v. Central Pass. Ry. Co., 
52 Penn. St. 500; People v. Cincinnati Gas Co., 18 Ohio 
St. 262; People v. Stanford (Cal.), 19 Pac. Rep. 693; 
Draining Co. v. State, 43 Ind. 236; Ang. & Ames Corp., 
§ 756; Le Roy v. Cusacke, 2 Rolle, 113. 

But in People v. Flint, 64 Cal. 49, the court appears 
to have held that the de facto corporation was a neces- 
sary party. The subsequent case in California over- 
rules it if it can be said to hold this doctrine. The 
proceeding should be against the individuals who are 
assuming to act asa corporation. In People v. Rail- 
way Co., 15 Wend. 114, the court said: ‘‘If therefore 
the information in this case had for its object tu oust 
the defendants from acting as a corporation, and to 
test the fact of their incorporation, it should have been 
filed against individuals.” 

In Draining Co. v. State, 43 Ind. 236, the court said: 
“This first paragraph was clearly bad. It is uot 
against certain persons claiming to be a corporation, 
but against the corporation by itscorporate name. It 
is brought into court as a corporation to answer an al- 
legation that it is not and never was a corporation. 
When a corporation is brought inte covrt by its cor- 
porate name its existence is thereby admitted.”’ 

In People v. Stanford (Cal.), 19 Pac. “ep. 643, she 
court lay down the same rule: * It is well settlsd “hat 
a corporation cannot be sued as such and brouh* into 
court, andthe action maintained against i., on the 
ground that it is not a corporation. If it ic tutended 
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to draw in question the franchise of the corporation, 
the proceeding must be against the individuals who 
usurp the franchise.” 

When however we approach the case of a municipal 
corporation the trouble commences. It is true there 
areseveral cases which hold that the existence of sucha 
corporation cannot be assailed in a proceeding against 
the pretended corporation. Cheshire v. Kelly (Ill.), 
116 Ill. 493; People v. Supervisors, 41 Mich. 647. 

In Cheshire v. Kelly (reported in Illinois Reports un- 
der name of Cheshire v. People) the court said: *‘ In- 
asmuch as the information proceeds upon the hypothe- 
sis that there is no corporation in law by the name of 
School District No. 9, it would have been impossible to 
make the corporation a party.” 

In People v. Supervisors the court declared that 
“there could be no proceeding against the new town- 
ship, because that would admit it to be a corpora- 
tion.” 

On the other hand, there are precedents and dicta 
and some square adjudications favoring the rule that 
the pseudo corporation is the proper party. In State 
v. Bradford, 32 Vt. 50, and People v. Nevada, 6 Cal. 
143, the proceedings were against the void corpora- 
tion. But the question went by default, and there- 
fore the cases lack the essential elements of an author- 
ity, to-wit: deliberate judgment on a point brought 
to the attention of the court and passed upon. Lean- 
ingin the same direction is State v. Weatherby, 45 
Mo. 17. 

In People v. Riverside, 66 Cal. 288, the court appears 
to have decided the question, but the decision is un- 
satisfactory in its logic, and the court undoubtedly 
felt bound by the precedent in People v. Nevada. It 
was urged in People v. Riverside that bringing the ac- 
tion against the void corporation admitted its exist- 
sate. Tne court replied: ‘The argument is not de- 
void of logical force, and unless the action given by 
the Code differs in this respect from that which ex- 
isted at common law, the weight of authority is doubt- 
less on that side; for it has been held in England and 
in this country that an information for usurping the 
franchise to be a corporation should be against the 
particular persons guilty of the usurpation, * * * 
and since a city cannot exist inthis State without in- 
corporation, it is equally inconsistent to sue one as a 
corporation and at the same time deny its existence. 
But for this there is a precedent (People v. Nevada, 6 
Cal. 143); and as no substantial right of any one can 
be prejudiced by following it, we think no good would 
result from not doing so; particularly as the object of 
the Code would be effected and justice promoted 
thereby.” 

Thisis a powerful argument (?) on principle. In a 
subsequent case the same court refused to follow the 
decision, but the pretended corporation attacked was 
a private and not a municipal corporation. People v. 
Stanford (Cal.), 19 Pac. Rep. 693. Referring to the 
prior case the court say: ‘‘The opinion shows great 
doubt in the mind of the court as to the correctness of 
the rule laid down. No reason is given for the state- 
ment that the Code changes the common law in re- 
spect to the proper mode of pleading, and we see 
none.” But the court in this last case strongly in- 
clines to the view that in the case of a municipal cor- 
poration it is proper to proceed against the preteuded 
corporate body. They distinguish People v. Riverside 
on that ground. ‘‘ That case differs from this how- 
ever. It was an action to determine the validity of 
certain proceedings to incorporate the city of River- 
side, and the particulars in which these proceedings 
were invalid were specifically set forth. It would 


seem to be proper in such case that the defendant, 
claiming to be a city under such proceedings, and act- 
ing thereunder as such, should be made a party in an 





action to determine the validity thereof. In such a 
proceeding the trustees of the city could not be sued, 
as there could be no trustees if there were no city, and 
no individuals could be made parties as claiming to be 
a corporation.’’ 

Pray why could not the individuals be made parties 
as claiming to be a corporation? Do not all the resi- 
dents of acity constitute in a broad sense the corpora- 
tion? They act together as a municipal corporation. 
But of course, as in the case of all corparations, they 
must act us a corporation through agents. Neverthe- 
less the persons claiming to act as a municipal corpo- 
ration are all the residents, and not the particular 
persons in office. And why could not the trustees be 
sued? Because there are no trustees, it is said. For the 
same reason the pretended corporation could not be 
sued. Then comes the convincing argument which 
opens the wide chasm between the two cases. ‘Inthe 
case of a private corporation the rule must be entirely 
different. If no corporation exists, the parties who 
are claiming to be such can be proceeded against.’’ 
Oh! Chillingworth,where art thou with thy logic now! 
No case appears to have gone down to bed rock where 
the proceeding is by informution. In such a proceeding 
it is impossible to bring all of the residents of a large 
municipality before the court, for there is no rule au- 
thorizing the proceeding against a part for the whole 
as in equity actions, and as in all kinds of civil actions 
under the various codes in this country; and it is im- 
possible to bring all of a large body upon the record as 
defendants. There is no corporation to proceed 
against. Therefore there would be no mode of assail- 
ing the void municipality unless some rule, analogous 
to that permitting a portion to be sued for all in civil 
actions, should be adopted. Now the rule which sug- 
gests itself as sound, logical and very fair to all par- 
ties interested, and certainly very reasonable, is that 
the people who assume to act asa municipal corpora- 
tion should be attacked for such an assumption when 
unauthorized, by a proceeding against the pretended 
governing body, whom they have chosen to represent 
them in municipal affairs in the management of the 
pseudo corporation. The persons composing such gov- 
erning body are proceeded against, not on the ground 
that they are in fact the governing body, but because 
the people in their pretended corporate capacity have 
named them as their representatives. They of all per- 
sons in the community would best represent the resi- 
dents in an assault upon the corporation, for being 
elected as governing officers of the corporation, they 
would naturally defend its existence. The qualifica- 
tion of the rule permitting a portion to be sued for all 
would be observed in the adoption of such a rule in 
the case of proceeding by information; for the per- 
sons brought upon the record would fairly represent 
the interest or right involved so that it would be fully 
and honestly tried. Smith v. Swarmstedt, 16 How. 
288-303. 


This brings us to the cases in which it has been held 
proper to proceed against the governing body. In 
State v. Board of Commissioners (N. J.), 14 Atl. Rep. 
560, the information was filed against the governing 
body. Whether that body constituted the corporation 
is uncertain from the case. If they did, then the pro- 
ceeding was against the pretended corporation. The 
language of the court might lead to the conclusion 
that such was the fact. The court said on this point: 
‘The principal ground relied upon to support the de- 
murrer was that the writ had not gone against the 
proper party, it being insisted that the alleged usurp- 
ing corporation could not be made a party, asif the in- 
formation set forth the truth there was and 1s no 
such corporate body. But this exception is hyper- 
critical. * * * The cases with respect to informa- 
tions against municipalities do not appear to settle 
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definitely the course to be parened ; but we think the 
method adopted in the present instance, as far as re- 
gards the question as to parties to the procedure is the 
proper one. This was the course pursued in the case 
of State v. Village of Bradford, 32 Vt. 50, it which case 
the corporate body was one of the defendants, and a 
judgment was rendered dissolving such de facto corpo- 
ration.” Butanother portion of the opinion indicates 
that the proceeding was against the governing body, as 
the governing body, and not as constituting the corpo- 
ration. ‘‘As the body of the people cannot be made 
parties as individuals, it would seem a necessity to 
treat the de facto ruling body established by themselves 
as their legal representative.’’ 

In State v. Borough of Somers Point (N.J.), 10 Atl. 
Rep. 377, the information was filed against the govern- 
ing body, but they appear to have constituted the cor- 
poration. 

In Cheshire v. People, 116 Ill. 493, the proceeding 
was against the governing body, it being claimed that 
the corporation bad no existence. Said the court: 
‘The only persons, if that hypothesis be true, to be 
brought before the court are those assuming to act in 
the capacity of directors of such district. The persons 
assuming to act as directors of the district were there- 
fore the only parties that need be before the court to 
test the validity of the organization of the district.” 
See People v. La Rue (Cal.), 8 Pac. Rep. 84. 

It will be noticed that in all the cases, with the ex- 
ception of the California cases, in which it has been 
held proper to proceed agaiust the pretended corpora- 
tion or the governing body, the proceeding has been 
by information. Butin many States the writ of quo 
warranto has been abolished, and a civil action substi- 
tuted in its place. In sucha jurisdiction there could 
be no objection to proceeding against the individuals 
residing within the pretended corporation, for in ac- 
tions a portion may be sued and defend for all. This 
right to sue a part for all destroys the only foundation 
on which rest the cases holding it proper to proceed 
against the pseudo corporation or its governing body. 
The only reason for such a rule is that which is thus 
stated in People v. Cincinnati Gas Co., 18 Ohio St. 262: 
** Where the inhabita.ts of a city are defendants the 
difficulty in proceeding against them individually might 
perhaps create au exception to the general rule.” 

In many States in which a civilaction has been sub- 
stituted for the proceeding by information the statute 
gives the action against the “‘ persons offending,” when 
an association or number of persons are actiug as a 
corporation without being legally incorporated. Un- 
der such a statute there can be no question about the 
necessity of proceeding against all the individuals. 
There is no such statute in California. 

The English authorities are far from satisfactory. 
In King v. Amory, 2 T. R. 565, the information called 
upon the mayor and citizens to show by what author- 
ity they assumed to bea corporation. But in King v. 
City of Chester, cited in this case, the proceeding seems 
to have been against the pretended corporation. Still, 
as judgment went by default, the case cannot be re- 
garded as an authority. Andin King v. London the 
court said: ‘* Judgment of ouster is rendered against 
individuals for unlawfully assuming to be a corpora- 
tion. It is rendered against corporations for exercis- 
ing a franchise not authorized by their charter.” 

The question of the existence of a municipal corpo- 
ration can be raised in a quo warranto proceeding 
against a person assuming to hold an office in such pre- 
tended corporation, on the ground that there being no 
such corporation, there is no office to be held. This is 
not the rule in allthe States, but has the support of 
practically all the cases. Still the judgment will not 
annul the corporation. It will merely decide that 
there is no office. The validity of the corporation will 
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only be incidentally passed upon. Said the court on 
this point, in People v. Supervisors, 41 Mich, 
647: ‘“*‘No doubt informations would lie agiinst 
the several town officers for usurping fian. 
chises, but that would not lead to any judgment di- 
rectly reaching the whole controversy in one recor,” 
In the early case of Rex v. Saunders, 3 East, 119 the 
court ruled that quo warranto would not lie 2zZainst 
defendant, who claimed to be an alderman of Taun- 
ton, an extinct municipal corporation, Lord Ellenbor. 
ough, C. J., saying: ‘* Here are no civil rights in con- 
troversy which would warrant the court to interfere 
by their own authority; but what wasclaimed was a 
mere nullity. There was no such office in existence, 
and therefore no ground for our interference.” 

To same effect are State v. Lehre, 7 Rich. (S. C.) 
234-324; State v. North, 42 Conn. 79. See also State », 
Weatherby, 45 Mo. 17, and People v. Stanford (Cal.), W 
Pac. Rep. 697, where the court say: ‘‘An allegation 
that a person had usurped the office of supervisor of 
the county of A. would be inconsistent with one thay 
there was no county of A.” 

But statutory enactments have enlarged tne scope 
of the remedy by quo warranto in this country, and 
the general drift of adjudications is in the direction 
of allowing the proceeding where no office in fact ex 
ists, because the corporation of which it is claimed te 
be an office has no legal existence, or where no office 
exists for any other reason. People v. Curpenter, 24 
N. Y. 86; Stute v. Parker, 25 Minn. 215; People v. Sa- 
pervisors, 41 Mich. 647; Com. v. Fowler, 10 Mass. 290; 
People v. Riordan (Mich.), 41 N. W. Rep. 482; Attor- 
ney-General v. Amos (Mich.), 27 id. 571; People v. 
Maynard, 15 Mich. 463; Attorney-General v. Hollihan, 
29 id. 116; Altorney-General v. Hatch, 26 N. W. Rep. 
860; People v. Bennett, 29 Mich. 451; 8. C., 18 Am. 
Rep. 451. 

See also Reg. v. Lloyd, 6L. T. Rep. (N. S.) 610; Peo- 
ple v. Briggs, 50 N. Y. 553. 

It is said in the decisions holding that quo warranto 
will not lie in such a case, that there being no office, 
the claim to hold the office is of no effect. But the 
trouble is that third persons may be seriously injured 
by trusting to the apparently valid claim. Wheiheran 
office has any legal existence is often a more difficult 
problem to solve than whether a person is a de jure 
officer; and in the case of mistake as tothe existence 
of the office the citizen has not the protection which 
the law extends to him in the case of a de facto 
officer, for it has been repeatedly held that there cau 
be no officer de fucto when there is no office de jure. 
There is therefore stronger reason for testing the legal 
existence of an office by quo warranto than for litigat- 
ing the right of two claimants to an office in that way. 
The latter litigation practically concerns only the im- 
mediate parties to it, while the former interests the 
entire public, who, until the question is settled by the 
judgment of a court, must proceed at their peril. The 
court in State v. Parker, 25 Minn. 215, the distinction 
between the claim tu an office entirely unknown to 
the law, and one which, while it may not exist in the 
particular instance, is known to the law, is clearly 
stated. ‘Ifa person should assume to set up and ex- 
ercise an office not known to the law at all, in which 
case his acts would not have any semblance of legal 
effect, the case might be different. But we have very 
little doubt upon the statute, that where a man as- 
sumes to hold and exercise the duties of an office 
known to the law, and the duties and powers of which 
are defined by law, the action will lie to test the ques- 
tion whether the office is authorized within the par- 
ticular district for which he assumes to hold and exer- 
cise it.” 

We will venture the following propositions: 

First. If the pretended corporation is not a munic- 
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jpal or quasi municipal corporation, the proceeding 
will lie against the persons claiming to be a corpora- 
tion, and not against the pseudo corporation. 

Second. In other cases the people must be made par- 
ties if possible, and they are the proper parties in jur- 
isdictions where a portion of the defendants can be 
proceeded against for all. 

Third. Otherwise the members of the pretended 
governing body of the pretended corporation are 
proper parties. 

Fourth. There is authority for proceeding against 
the pretended corporation as a corporation, although 
the effect is to assert and deny its existence in the same 
breath. 

Fifth. Quo warranto will lie against a person assum- 
ing to hold an office that has no existence, and in this 
manner corporate existence may be indirectly assailed. 

Guy C. H. Cor.iss. 

GRAND Forks, DAK. 





UNITED STATES SUPREME COURT AB- 
STRACT. 

CoNTEMPT—POWER TO PUNISH SUMMARILY—WHAT 
CONSTITUTES.—The Revised Statutes of the United 
States, section 725, gives the Federal courts power to 
punish contempts of their authority, inter alia, in cases 
of “‘ misbehavior of any person in their presence, or so 
near thereto as to obstruct the administration of jus- 
tice.’ Held, that while the same offense is embraced 
in Revised Statutes, section 5399, and punishable by 
indictment, that method of procedure is not exclu- 
sive, and the court may proceed summarily, under 
section 725. The act of 1789 did not define what were 
contempts of the authority of the courts of the Uni- 
ted States in any cause or hearing before them, nor 
did it prescribe any special procedure for determining 
amatter of contempt. Under that statute the ques- 
tion whether particular acts constituted a contempt, 
as well as the mode of proceeding against the offender, 
was left to be determined according to such estab- 
lished rules and principles of the common law as were 
applicable to our situation. The act of 1831 however 
materially modified that of 1789, in that it restricted 
the power of the courts to inflict summary punish- 
ments for contempt to certain specified cases, among 
which was misbehavior in the presence of the court, 
or misbehavior so near thereto as to obstruct the ad- 
ministration of justice. Ea parte Robinson, 19 Wall. 
505,511. And althuvugh the word ‘‘summary’’ was, 
for soie reason, not repeated in the present revision, 
which invests ize courts of the United States with 
power “to punish, by five or imprisonment, at the 
discretion of the court, contempts of their authority ” 
in certain cases defined in section 725, we do not doubt 
that the power to proceed summarily for contempt in 
those cases remains, as under the act of 1831, with 
those courts. It was, in effect, so adjudged in Ex 
parte Terry. 128 U.S. 289. (2) Attempts by persuasion 
and offer of meney io deter a witsess dsly sub- 
peenaed from testifying in behalf of the government, 
such attempts beiny mde in the witness-room, imme- 
diately adjavent to, a.:2 in the hallway of the court- 
room, and whiic tie court was in session, constitute 
misbehavior in the presence of the court, punishable 
under section ‘25. There may be misbehavior in the 
presence of a court amounting to contempt that would 
not ordinarily bs said to obstruct the administration 
of justice. So tnere may be misbehavior, not in the 
immediate presence of the court, but outside of and in 
the yieinity of the building in which the court is held, 
which, on account of its disorderly character, would 
actually interrupt the court, being in session, in the 
condsct of its busiuess, and consequently obstruct the 
administratio:: of justice. Flores, we have seen, was 





in attendance upon the court, in obedience to a sub-~ 
poena commanding him to appear as a witness in be~ 
half of one of the parties to a case then being tried. 
While he was so in attendance, and when in the jury- 
room, temporarily used as a witness-room, the appel- 
lant endeavored to deter him from testifying in favor 
of the government, in whose behalf he had been sum- 
moned, and, on the same occasion, and while the wit- 
ness was in the hallway of the court-rvom, the appel- 
lant offered him money not to testify against Goujon, 
the defendant in that case. Was not this such misbe- 
havior upon the part of the appellant as made him li- 
able, under section 725, to fine or imprisonment, at the 
discretion of the court? This question cannot reason- 
ably receive any other than an affirmative answer. The 
jury-room and hallway where the misbehavior oc- 
curred, were parts of the place in which the court was 
required by law to hold its sessions. It was held in 
Heard v. Pierce, 8 Cush. 338, 341, that ** the grand jury, 
like the petit jury, is an appendage of the court, act- 
ing under the authority of the court, and the wit- 
nesses summoned before them are amenable to the 
court, precisely as the witnesses testifying before the 
petit,jury are amenable to the court.” Bacon, in his 
Essay on Judicature, says: ‘‘ The place of justice isan 
hallowed place; and therefore not only the bench, but 
the foot-pace and precincts and purprise thereof, 
ought to be preserved without scandal and corrup- 
tion.”” We are of opinion that within the meaning of 
the statute, the court, at least when in session, is pres- 
ent in every part of the place set apart for its own use, 
and for the use of its officers, jurors and witnesses; 
and misbehavior anywhere in such place is misbe- 
havior in the presence of the court. It is true that the 
mode of proceeding for contempt is not the same in 
every case of such misbehavior. Where the contempt 
is committed directly under the eye or within the 
view of the court, it may proceed “upon its own 
kuowledge of the facts, and punish the offender, with- 
out further proof and without issue or trial in any 
form” (Ex parte Terry, 128 U. S. 289, 309), whereas in 
cases of misbehavior of which the judge cannot have 
such personal kuowledge, and is informed thereof only 
by the confession of the party, or by the testimony un- 
der oath of others, the proper practice is, by rule or 
other process, to require the offender to appear and 
show cause why he should not be punished. 4 BI. 
Com. 286. But this difference in procedure does not 
affect the question as to whether particular acts do 
not, within the meaning of the statute, constitute 
misbehavior in the presence of the court. If, while 
Flores was in the court-room, waiting to be called as a 
witness, the appellant had attempted to deter him 
from testifying on behalf of the government, or had 
there offered him money not to testify against Gou- 
jon, it could not be doubted that he would have been 
guilty of misbehavior in the presence of the court, 
although the judge might not have heen personally 
cognizant at the time of what occurred. But if such 
attempt and offer occurred in the hallway just outside 
of the court-room, or in the witness-room, where 
Flores was waiting, in obedience to the subpoena 
served upon him, or pursuant to the order of the 
court, to be called into the court-room as a witness, 
must it be said that such misbehavior was not in the 
presence of the court? Clearly not. Weare of opin- 
ion that the conduct of the appellant, es described in 
the final order of the District Court, was misbehavior 
in its presence, for which he was subject to be pun- 
ished without indictment, by fine or imprisonment, at 
its discretion, as provided in section 725, Revised Stat- 
utes. May 13, 1889. Ex parte Savin. Opinion by 
Harlan, J. 


CRIMINAL LAW — HABEAS CORPUS— FORMER CON- 
VICTION.—(l) The first question to be cousidered is 
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whether, if the petitioner had been convicted twice 
for the same offense, and the court erred in its decis- 
ion, he could have relief by habeas corpus. The objec- 
tion to the remedy of habeus corpus of course would 
be that there was in force a regular judgment of con- 
viction, which could not be questioned collaterally, as 
it would have to be on habeas corpus. But there are 
exceptions to this rule which have more than once 
been acted upon by this court. It is firmly established 
that if the court which renders a judgment has not 
jurisdiction to render it, either because the proceed- 
ings or the law under which they are taken are uncon- 
stitutional, or for any other reason, the judgment is 
void, and may be questioned collaterally, and a de- 
feudaut who is imprisoned under and by virtue of it 
may be discharged from custody on habeas corpus. 
This was so decided in the cases of Ex parte Lange, 18 
Wall. 163, and Ex parte Siebold, 100 U. S. 371, and in 
several other cases referred to therein. In the case of 
Jn re Snow, 120 U. S. 274, we held that only one indict- 
ment and conviction of the crime of unlawful cohabi- 
tation, under the act of 1882, could be had for the time 
preceding the finding of the indictment, because the 
crime was a continuous one, and was but a single 
crime until prosecuted; that a second conviction and 
punishment of the same crime for any part of said pe- 
riod was an excess of authority on the part of the Dis- 
trict Court of Utah; and that a habeas corpus would 
lie for the discharge of the defendant imprisoned on 
such conviction. In that case the habeus corpus was 
applied for at a term subsequent to that at which the 
judgment was rendered; but we did not regard this 
circumstance as sufficient to prevent the prisoner from 
having his remedy by that writ. It is true that in the 
case of Suow we laid emphasis on the fact that the 
double conviction for the same offense appeared on 
the face of the judgment; but if it appears in the in- 
dictment, or anywhere else in the record (of which the 
judgment is only a part), it is sufficient. In the pres- 
ent case it appeared on the record in the plea of autre- 
fois convict, which was admitted to be true by the de- 
murrer of the government. We think that this was 
sufficient. It was laid down by this court in Re Coy, 
127 U. 8. 731, 758, that the power of Congress to pass a 
statute under which a prisoner is held in custody may 
be inquired into under a writ of habeas corpus as 
affecting the jurisdiction of the court which ordered 
his imprisonment; and the court, speaking by Mr. 
Justice Miller, adds: ‘‘And if their want of power ap- 
pears on the face of the record of his condemnation, 
whether in the indictment or elsewhere, the court 
which has authority to issue the writ is bound to re- 
lease him;” referring to Ex parte Siebold, 100 U. S. 
371. In the present case, it is true, the ground for the 
hubeas corpus was, not the invalidity of an act of Con- 
gress under which the defendant was indicted, but a 
second prosecution and trial for the same offense, con- 
trary to an express provision of the Constitution; in 
other words, a constitutional immunity of the defend- 
ant was violated by the second trial and judgment. It 
is difficult to see why a conviction and punishment 
under an unconstitutional law is more violative of a 
person’s constitutional rights than an unconstitutional 
conviction and punishment under a valid law. In the 
first case, it is true, the court has no authority to take 
cognizance of the case; but in the other it has no au- 
thority to render judgment against the defendant. 
This was the case in Ex parte Lange, where the court 
had authority to hear and determine the case, but we 
held that it had no authority to give the judgment it 
did. It was the same in the case of Snow; the court 
had authority over the case, but we held that it had no 
authority to give judgment against the prisoner. He 
was protected by a constitutional provision, securing 
to him a fundamental right. [t was not a case of mere 








error in law, but a case of denying to a person a con- 
stitutional right. And where such acase appears on 
the record the party is entitled to be discharged from 
imprisonment. The distinction between the case ofa 
mere error in law, and of one in which the judgment 
is void, is pointed out in Ex parte Siebold. 100 U. 8. 
871, 375, and is illustrated by the case of Ew parte 
Parks as compared with the cases of Lange and Snow. 
In the case of Parks there was an alleged misconstruc- 
tion of a statute. We held that to bea mere error in 
law, the court having jurisdiction of the case. In the 
cases of Lange and Snow there was a denial or inva- 
sion of a constitutional right. A party is entitled toa 
habeas corpus, not merely where the court is without 
jurisdiction of the cause, but where it has no consti- 
tutional authority or power to condemn the prisoner. 
As said by Chief Baron Gilbert, in a passage quoted in 
Ex parte Parks, 93 U. S. 18, 22: “If the commitment 
be against law, as being made by one who had no juris- 
diction of the cause, or for a matter for which by law 
no man ought to be punished, the court are to dis- 
charge."’ This was said in reference to cases which 
had gone to conviction and sentence. Lord Hale laid 
down the same doctrine in almost the same words. 2 
Hale P. C. 144. And why should not a rule prevail 
in favorem libertatis? 1f we have seemed to hold the 
contrary in any case, it has been from inadvertence. 
‘The law could hardly be stated with more categorical 
accuracy than it is in the opening sentence of Ex parle 
Wilson, 114 U. 5. 417, 420, where Mr. Justice Gray, 
speaking for the court, said: ‘It is well settled by a 
series of decisions that this court, having no jurisdic- 
tion of criminal cases by writ of error or appeal, can- 
not discharge on hubeas corpus a person imprisoned 
under the sentence of a Circuit or District Court ina 
criminal case, unless the sentence exceeds the juris- 
dietion of that court, or there is no authority to hold 
him under the sentence.”’ This proposition, it is true, 
relates to the power of this court to discharge on 
habeas corpus persons sentenced by the Circuit and 
District Courts; but, with regard to the power of dis- 
charging on habeas corpus it is generally true that after 
conviction and sentence the writ only lies when the 
sentence exceeds the jurisdiction of the court, or there 
is no authority to hold the defendant under it. In 
the present case the sentence given was beyond the 
jurisdiction of the court, because it was against an ex- 
press provision of the Constitution which bounds and 
limits all jurisdiction. Being of opinion therefore that 
habeas corpus was a proper remedy for the petitioner, 
if the crime of ‘adultery with which he was charged 
was included in the crime of unlawful cohabitation for 
which he was convicted and punished, that question 
is now to be considered. (2) We will revert for a mo- 
ment to the case of ire Snow. Three crimes of un- 
lawful cohabitation were charged against Snow in 
three indictments, the crimes being laid continuous 
with each other—one during the year 1883, one during 
1884, and one during 1885. We held that they consti- 
tuted but asingle crime. In the present case there 
were two indictments; one for unlawful cohabitation 
with two women down to May 13, 1888, and the other 
for adultery with one of the women the following day, 
May 14, 1888. if the unlawful cohabitation continued 
after the 13th of May, and if the adultery was only a 
part of and incident to it, then an indictment for the 
adultery was no more admissible, after conviction of 
the unlawful cohabitation, than a second indictment 
for unlawful cohabitation would have been; and for 
the very good reason that the first indictment covered 
all continuous unlawful cohabitation down to the time 
it was found. The case would then be exactly the 
same as that of /nre Snow. By way of illustrating the 
argument we quote from the opinion in that case. Mr. 
Justice Blatchford, delivering the opinion of the court, 
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said: “‘The offense of cohabitation, in the sense of 
this statute, is committed if there is a living or dwell- 
ing together as husband and wife. It is inherently a 
continuous offense, having duration, and not an offense 
consisting of an isolated act. That it was intended in 
that sense in these indictments is shown by the fact 
that in each the charge laid is that the defendant did 
on the day named and ‘thereafter and continuously,’ 
for the time specified, ‘live and cohabit with more 
than one woman, to-wit, with’ the seven women 
named, and ‘during all the period aforesaid’ ‘did 
unlawfully claim, live and cohabit with all of said wo- 
men as his wives.’ Thus, in each indictment, the 
offense is laid as a continuing one, and a single one, for 
all the time covered by the indictment; and, taking the 
three indictments together, there is charged @ con- 
tinuing offense for the entire time covered by all three 
of the indictments. There was but a single offense 
committed prior to the time the indictments were 
found. * * * On thesame principle there might 
have been an indictment covering each of the thirty- 
five months, with imprisonment for seventeen years 
and a half, and fines amounting to $10,500, or even an 
indictment covering every week. * * * It isto pre- 
veut such an application of peral laws that the rule 
has obtained that a continuing oense of the character 
of the one in this case can be comwitted but once, for 
the purposes of indictment or prosecution, prior to the 
time the prosecution is instituted.” These views were 
established by an examination of many authorities. 
Now, the petitioner, i» his ples, averred in terms that 
the unlawful cohabitation with which he was charged 
in the first indictment continued without intermis- 
sion up to the tims of findiicg that indictment, cover- 
ing the time w.thin which te adultery was laid in the 
second indictment. He siso averred that the two in- 
dictments were found against him upon the testimony 
of the same witnesses, on one oath and one examina- 
tion as to the alleged offense, covering the entire time 
specified in both indictments. This plea was demurred 
to by the prosecution, and the demurrer was sus- 
tained. The averments of the plea therefore must be 
taken as true. And assuming them to be true, can it 
be doubted that the adultery charged in the second 
indictment was an incident and part of the unlawful 
cohabitation? We have no doubt of it. True, in the 
case of Snow we held that it was not necessary to 
prove sexual intercourse in order to make out acase of 
unlawful cohabitation; that living together as man 
and wife was sufficient; but this was only because 
proof of sexual intercourse would have been merely 
cumulative evidence of the fact. Living together as 
man and wife is what we decided was meant by un- 
lawful cohabitation under the statute. Of course, 
that includes sexual interecurse. And this was the in- 
tegral part of the adultery charged in the second in- 
dictment, and was ccvered by and included in the 
first indictment ané conviction Tis case was the 
same as if the first indictme’.t nad in terms laid the 
unlawful cohabitation for chs whole period preceding 
the finding of the {: dictmeut. Theconviction on that 
indictmet was in las = conviction of a crime which 
was co”:cinuous, extending over the whole period, in- 
Ciuding the time when the adultery was alleged to 
have been committed. The petiticner’s sentence, and 
the punishment he underwent on the first indictment, 
was for that entire, continuous crime. It included the 
adultery charged. To convict and punisu nim ior that 
also was a second conviction and punishment for the 
same offense. Whether an acquittal would have had 


the same effect to bar the second indictment is a dif- 
ferent question, on which we express no opinion. We 
are satisfied that a conviction was a good bar, and 
that the court was wrong in overruling it. We think 
80 because the material part of the adultery charged 
was comprised within the unlawful cohabitation of 





which the petitioner was already convicted, and for 
which he had suffered punishment. The conclusion 
we have reached is in accord with a proposition laid 
down by the Supreme Judicial Court of Massachu- 
setts in the case of Morey v. Com., 108 Mass. 433, 435. 
The court there says, by Mr. Justice Gray: ‘‘A con- 
viction of being a common seller of intoxicating li- 
quors has been held to bar a prosecution for a single 
sale of such liquors within the same time, upon the 
ground that the lesser offense, which is fully proved 
by evidence of the mere fact of unlawfully making a 
sale, is merged in the greater offense; but an acquittal 
of the offense of being a common seller does not have 
the like effect. Com. v. Jenks, 1 Gray, 490, 492; Com. 
v. Hudson, 14 id. 11; Com. v. Mead, 10 Allen, 396.” 
While this proposition accords so nearly with our own 
views, it is but fair to say that the decision in Morey 
v. Com. is the principal one relied on by the govern- 
ment to sustain the action of the District Court of 
Utah in this case. Morey was charged undera statute 
in one indictment with lewdly and lasciviously associ- 
ating and cohabiting with a certain female to whom 
he was not married; and in another indictment he 
was charged with committing adultery with the same 
person on certain days within the period of the al- 
leged cohabitation. The court held that a conviction 
on the first indictment was no bar to the second, 
although proof of the same acts of unlawful inter- 
course was introduced on both trials. The ground of 
the decision was that the evidence required to support 
the two indictments was not the same. The court 
said: ‘‘A conviction or acquittal upon one indictment 
is no bar to a subsequent conviction and sentence 
upon another, unless the evidence required to support 
a conviction upon one of them would have been suffi- 
cient to warrant aconviction upon the other. The 
test is not whether the defendant has already been 
tried for the same act, but whether he has been put in 
jeopardy for the same offense. A single act may be an 
offense against two statutes; and, if each statute re- 
quires proof of an additional fact which the other does 
not, an acquittal or conviction under either statute 
does not exempt the defendant from prosecution and 
punishment under the other.’’ Page 434. We think 
however that that case is distinguishable from the 
present. Thecrime of loose and lascivious associa- 
tion and cohabitation did not necessarily imply sexual 
intercourse, like that of living together as man and 
wife, though strongly presumptive of it. But be that 
as it may, it seems to us very clear that where, as in 
this case, a person has been tried and convicted for a 
crime which has various incidents included in it, he 
cannot be asecond time tried for one of those iuci- 
dents without being twice put in jeopardy for the 
same offense. It may be contended that adultery is 
not an incident of unlawful cohabitation, because 
marriage of one of the parties must be strictly proved. 
To this it may be answered that while this is true, the 
other ingredient (which is an incident of unlawful co- 
habitation) is an essential and principal ingredient of 
adultery; and though marriage need not be strictly 
proved on a charge of unlawful cohabitation, yet it is 
well known that the statute of 1882 was aimed against 
polygamy, or the having of two or more wives; and it 
is construed by this court as requiring, in order to ob- 
tain a conviction under it, that the parties should live 
together as husband and wives. It is familiar learn- 
ing that there are many cases in which a conviction or 
an acquittal of a greater crime is a bar to a subsequent 
prosecution for a lesser one. In Mr. Wharton's Treat- 
ise on Criminal Lnw (vol. 1, § 560), the rule is stated as 
follows, to-wit: “An acquittal or conviction for a 
greater offense is a bar to a subsequent indictment for 
a minor offense included in the former, wherever, un- 
der the indictment for the greater offense, the defend- 
ant could have been convicted of the less; ’’ and he in- 
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stances several cases in which the rule applies; for ex- 
ample, “an acquittal on an indictment for robbery, 
burglary and larceny, may be pleaded to an indict- 
ment for larceny of the same goods, because upon the 
former indictment the defendant might have been 
convicted of larceny.”’ ‘If one be indicted for mur- 
der, and acquitted, he cannot be again indicted for 
mauslaughter.” ‘Ifa party charged with the crime 
of murder, committed in the perpetration of a burg- 
lary, be generally acquitted on that indictment, he 
cannot afterward be convicted of a burglary with vio- 
lence, under 7 William IV., and J Victoria, chapter 86, 
section 2, as the general acquittal on the charge of 
murder would be an answer to that part of the indict- 
ment containing the allegation of violence.”? ‘An ac- 
quittal for seduction is a bar to an indictment for for- 
nication with the same prosecutrix.”” ‘‘On the same 
principle, in those States where, on an indictment for 
adultery, there could be a conviction for fornication, 
an acquittal of adultery is a bar to a prosecution for 
fornication.’’ It will be observed that all these in- 
stances are supposed cases of acquittal; and, in order 
that an acquittal may be a bar to a subsequent indict- 
ment for the lesser crime, it would seem to be essen- 
tial that a conviction of such crime might have been 
had under the indictment for the greater. If a con- 
viction might have been had, and was not, there was 
an implied acquittal. But where a conviction for a 
less crime cannot be had under an indictment for a 
greater which includes it, there it is plain that while 
an acquittal would not or might not be a bar, a con- 
viction of the greater crime would involve the lesser 
also, and would be a bar; and then the proposition 
first above quoted from the opinion in Morey v. Com. 
would apply. Thus, in the case of State v. Cooper, 13 
N. J. Law, 361, where the defendant was first indicted 
and convicted of arson, and was afterward indicted 
for the murder of a man burnt and killed in the fire 
produced by the arson, the Supreme Court of New 
Jersey held that the conviction of the arson was a bar 
to the indictment for murder, which was the result of 
the arson. So, in State v. Nutt, 28 Vt. 598, where a 
person was convicted of being a common seller of li- 
quor, it was held that he could not afterward be 
prosecuted for a single act of selling within the same 
period. “If,’’ said the court, *‘ the government see fit 
to go for the offense of being ‘a common seller,’ and 
the respondent is adjudged guilty, it must, in a cer- 
tain sense, be considered as a merger of all the distinct 
acts of sale up to the filing of the complaint, and the 
respondent can be punished but for one offense.” 
Whereas, in Com. v. Hudson, 14 Gray, 11, after an ac- 
quittal as a common seller, it was held that the de- 
fendant might be indicted for a single act of selling 
during the same period. See 1 Bish. Crim. Law (5th 
ed.), § 1054, etc. The books are full of cases that bear 
more or less upon the subject we are discussing. As 
our object is simply to decide the case before us, and 
not to write a general treatise, we content ourselves, 
in addition to what has already been said, with simply 
announcing our conclusion, which is, that the con- 
viction of the petitioner of the crime of unlawful co- 
habitation was a bar to his subsequent prosecution for 
the crime of adultery; that the court was without au- 
thority to give judgment and sentence in the latter 
case, and should have vacated and set aside the same 
when the petitioner applied for a habeas corpus; and 
that the writ should have been granted, and the peti- 
tioner discharged. Ex parte Nielsen. Opinion by 
Bradley, J. 
ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 


ASSIGNMENT FOR BENEFIT OF CREDITORS— NON- 
RESIDENTS—ATTACHMENT.—The Act of Pennsylvania, 








May 3, 1855 (P. L. 415), provides that when a non-resi- 
dent makes an assigument for benefit of creditors, in. 
cluding property in Pennsylvania, the assignment may 
be recorded, but shall not affect a bona fide purchager, 
creditor, etc., having a lien therefor before recoriing 
in the same county, and not having previous «ctual 
notice. Held,-that when the assignor aid bis attach. 
ing creditor both live in another State, and the assign. 
ment is made there according to law, the attachment 
cannot be upheld, though the assignment was not re- 
corded according to the act. The manifest object of 
this act was to protect our owncitizens. Hence it wag 
held in Steel v. Goodwin, 113 Penn. St. 288, that where 
a foreign attachment has issued after an assignment in 
another State, but before it was recorded here, and 
the attaching creditor had no actual notice of such as- 
signment, that the attachment was good as against 
such assignment. To same effect, see also Philson vy. 
Barnes, 50 Penn. St. 230. These cases were well de- 
cided, but they do not rule this one. The act of 185% 
is not invoked by any Pennsylvania creditor seeking 
its protection. As before observed, both these parties, 
plaintiffs and defendant, are residents of New York, 
The plaintiffs come into this State to obtain an ad- 
vantage by our law which they could not obtain by 
their own. They are seeking to nullify the law of their 
own State, and ask the aid of our courts to do so. 
This they cannot have. If for no other reason, it is 
forbidden by public policy, and the comity which ex- 
ists between the States. This comity will always be 
enforced when it does not conflict with the rights of 
our own citizens. Bagby v. Railroad Co., 86 Penn. St. 
291. The same principle is recogiiized to a greater or 
less extent by many other authorities. It is sufficient 
to refer to Mulliken v. Aughinbaugh, 1 Pen. & W. 117; 
Speed v. May. 17 Penn. St. 91; Law v. Mills, 18 id. 185; 
Moore vy. Bonnell, 31 N. J. Law, 97. The case of Bank 
v. Tuttle, 4 Atl. Rep. 482, was cited as authority on the 
other side. We do not so regard it. Waile the facts 
of that case are upon all fours with this, the point row 
under consideration was not raised, anc of course not 
decided. The case turned upon the question whe‘her 
the attaching creditor had actual not.ce of the assign- 
ment. It was assumed that it came within the act vf 
1855, and this court decided only » hat was then before 
it. The question of comity was left untouched. 
Penn. Sup. Ct., Jan. 7, 1889. Bacon v. Horne. Opin- 
ion by Paxson, J. 


Crv1L DAMAGE ACT—GII'T BY FRIEND.—The Illinois 
‘*Dram-Shop”’ Act, giving; a right of action to persons 
injured in person or means of support in consequence 
of intoxication, against *’ any person who shall by sell- 
ing or giving intoxicating liquors have caused the in- 
toxication,’’ does not apply to persons who are not, 
either directly or indirec‘ly, orin any way or to any 
extent, engaged in the )iquor traffic, and does not give 
a right of action against one who gives, in his own 
home or elsewhsre, & glass of liquor to a friend asa 
mere act of ccurtesy and peliteness, without any pur- 
pose or expectancy of pecuniary gain or profit. George 
A. Cruse, husband of appellzat, Julia Ann Cruse, was 
while intoxicated throw ii from his horse, and received 
injuries from which he shortly afterward died. The 
proximate cause of the accident which resulted in his 
death was intoxication, and two drinks given him by 
defendant contributed to cause such intoxication; 
said two drinks were given to him as an act of mere 
courtesy and politeness, and not for any pay, profit, 
benefit or advantage to defendant, or intended by de- 
fendant to gain for him any pay, profit, beneft or ad- 
vantage. Defendant and said husband were friends, 
and defendant was not then engaged, directly or indi- 
rectly, in the sale or traffic in intoxicesig liquors. It 
was nota tort at common law to eit%er sell or give in- 
toxicating liquor to “astrong xud able-bodied man,” 
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and it can be said safely that it is not anywhere laid 
down in the books that such act was even held at com- 
mon law to be culpable negligence that would impose 
legal liability for damages upon the vendor or donor 
of such liquor. The present suit can in no sense be re- 

rded as an action of tort atcommon law. Meidel v. 
Anthis, 71 Ill. 241. The cause of action here is neces- 
sarily purely statutory, and the question whether it is 
a valid cause of action must depend upon the proper 
construction of section 9 of the Dram-Shop Act. Sec- 
tion 13 of article 4 of the Constitution of 1870 provides: 
“No act hereafter passed shall embrace more than 
one subject, and that shall be expressed in the title. 
But if any subject shall be embraced in an uct which 
shall not be expressed in the title, such act shall be 
void only as to so much thereof as shall not be so ex- 
pressed.’’ In the Revised Statutes of 1874 the title of 
the act under consideration is ‘‘ Dram-shops,” and the 
title of the act in full is: ‘“‘An act to provide for the 
licensing of and against the evils arising from the sale 
of intoxicating liquors.” If the intent and scope of 
said sections 6and 9 are as broad as the contention of 
appellant claims they are, and include the acts of a 
person who is not engaged, either directly or indi- 
rectly, in selling intoxicating liquor, but who merely 
gives at his private residence or elsewhere a drink or 
two of wine, beer or other liquor, to a guest, friend or 
neighbor, as a mere courtesy or act of politeness, 
and without any consideration whatever, pecuniary or 
otherwise, then it would seem such sections would, to 
the extent they include such acts of such person, bein 
violation of the constitutional provision we have cited 
and void. The matters contained in said sections 6 
and 9, and in section 13, even including the provisions 
in respect to gifts of intoxicating liquor, if limited to 
those who are in some way counected with the sale of 
intoxicating liquor, legitimately appertain and are 
germane to the subject expressed in the title of the 
act, but in respect to mere gifts of liquor by persons 
not connected directly or indirectly with the liquor 
traffic, or wii any sale of liquor, it cannot fairly be 
said such gifts by them are embraced or expressed in 
such title. But we do not think said sections, or 
either of them, when properly interpreted, are in any 
respect whatever invalid. The title of an act, and es- 
pecially where there is aconstitutional provision, such 
as we have above mentioned, may very properly be 
regarded in seeking to ascertain the legislative inten- 
tion and the real meaning of such act. Boththe gen- 
eral title ‘‘ Dram-Shops,”’ and the title of the act itself, 
indicate that the various provisions of the statute are 
aimed at dram-shops, and at those who are engaged, 
either lawfully or unlawfully, directly or indirectly, 
in the liquor traffic. In Albrecht v. People, 78 Ill. 510, 
it was held that the provisions of section 6 do nut ap- 
ply to a person who, at his private house, and as an act 
of hospitality, gives a glass of beer to a visitor or friend 
alleged to be intoxicated, and that such a case was not 
one contemplated by said section. The decision in 
the later case of Johnson v. People, 83 Ill. 431, did not, 
as seems to be supposed, overrule the decision in the 
Albrecht case. In the construction of a statute the 
courts are not confined to the literal meaning of the 
words in the statute, but the intention may be col- 
lected from the necessity or objects of the act, and its 
words may be enlarged or restricted, according to its 
true intent. Castner v. Walrod, 83 Ill. 171. The 
Dram- Shop Act now under consideration is a statute 
of a highly penal character, and provides rights of ac- 
tion unknown to the common law, and should, accord- 
ing to well-understood canons, receive a strict con- 
struction. Taylor v. Sprinkle, Breese, *1, 17; Picker- 
ing v. Misner, 11 11.597; Freese v. Tripp, 70 id. 496; 
Meided v. Anthis, 71 id. 241; Albrecht v. People, 78 
id. 510. Lil. Sup. Ct., Jan. 26, 1889. Cruse v. Aden. 


Opinion by Baker, J. 








CRIMINAL LAW—DANGEROUS WEAPON.—To point an 
unloaded gun at another, at a distance from thirty to 
seventy yards, whereby such other is put in fear, and 
flees, is not an assault with a dangerous weapon. Such 
an act no doubt deserves the severest reprehension, 
but unless it constitutes an assault the conviction can- 
not be sustained, no difference what view we may take 
of the other questions presented. Burrill’s Law Dic- 
tionary defines an assault to be an unlawful setting 
upon one’s person. Finch on Law, book 3, chapter 9: 
An intentional attempt by violence to do a corporeal 
injury to another. Wharton on Criminal Law, 311: 
Hays v. People, 1 Hill, 351: An attempt or offer, with 
force and violence, to do a corporeal hurt to another, 
as by striking at him with or without a weapon, or pre- 
senting a gun, etc. Rapalje defines it thus: An assault 
is (1) an attempt unlawfully to apply an actual force, 
however small, to the person of another, directly or 
indirectly; (2) the act of using such a gesture toward 
another person as to give him reasonable grounds to 
believe that the person using the gesture meant to ap- 
ply actual force to his person. 1 Rap. Law Dict., tit. 
“Assault.” Any willful and unlawful attempt or offer 
with force to do a corporeal injury to another. 1 Abb. 
Law Dict., tit. “Assault,” p. 90. But these definitions 
furnish no certain or satisfactory solution of the ques- 
tion, and if we look at the adjudged cases they appear 
to be irreconcilable. Chapman v. State, 78 Ala. 463, is 
a late and well-considered case, holding that to pre- 
sent and aim an unloaded gun at a person within 
shooting distance, in such a manner as to terrify him, 
he not knowing that the gun is not loaded, will not 
support a conviction for a criminal assault, although 
it may support a civil action for damages. This case 
presents the leading authorities on both sides of this 
question and sums up the result reached by the court 
thus: ‘* The true test cannot be the mere tendency of 
an act to produce a breach of the peace; for opprobri- 
ous language has this tendency, and no words, how- 
ever viclent or abusive, can at common law constitute 
an assault. It is unquestionably true that an appar- 
ent attempt to do corporeal injury to another may 
often justify the latterin promptly resorting to meas- 
ures of self-defense. But this is not because such ap- 
parent attempt is itself a breach of the peace, for it 
may be an act entirely innocent. It is rather because 
the person who supposes himself to be assaulted had a 
right to act upon appearances, where they create rea- 
sonable grounds from which to apprehend imminent 
peril. There can be no difference in reason between 
presenting an unloaded gun at an antagonist in an 
affray, and presenting a walking cane as if to shoot, 
provided he honestly believes, and from the circum- 
stances has reasonable grounds to believe, that the 
cane was a loaded gun. Each act is a mere menace, 
the one equally with the other, and mere menaces, 
whether by words or acts, without intent or ability to 
injure, are not punishable crimes, although they may 
often constitute sufficient ground for a civil action for 
damages. The test moreover in criminal cases cannot 
be the mere fact of unlawfully putting one in fear, or 
in creating alarm in the mind; for one may obviously 
be assaulted although in complete ignorance of the 
fact, and therefore entirely free from alarm. People 
v. Lilley, 43 Mich. 525. And one may be put in fear 
under pretense of begging, as in Taplin’s Case, occur- 
ring during the riots in London, decided in 1780, and 
reported in 2 East. P. C. 712, and cited in many of the 
other old authorities.’’ These views are sustained by 
State v. Napper, 6 Nev. 113; Regina v. James, 47 E. C. 
L. 530; Blake v. Barnard, 38 id. 365; People v. Lilley, 
43 Mich. 521; Robinson v. State, 31 Tex. 171; Lawson 
v. Stute, 30 Ala. 14; McKay v. State, 44 Tex. 43; 3 
Greenl. Ev., § 61; People v. Jacobs, 29 Cal. 579. Nu- 
merous other cases to the same effect are carefully col- 
lated in 1 American and English Cyclopedia Law, 
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pages 815, 816. I think these authorities clearly show 
that to constitute an assault there must be an inten- 
tional attempt to do injury to the person of another by 
violence, and that such attempt must be coupled with 
a present ability to do the injury attempted. It is 
equally manifest that the elemeut of fear or apprehen- 
sion on the part of the person against whom the at- 
tempt is made cannot be controlling, or in any way in- 
fluence the conclusion, for the reason that such person 
may be assaulted and be wholly unconscious of the in- 
jury. Ore. Sup. Ct., Jan. 28, 1889. State v. Godfrey. 
Opinion by Strahan, J. 

OBSCENE LIBEL— LETTER INCITING TO IM- 
MORALITY—QUESTION FOR JURY.—Upon an indict- 
ment for writing and publishing to another a letter 
containing divers false, scandalous, malicious and de- 
famatory matters and things of and concerning such 
other person, which letter contained a solicitation to 
the recipient, a young woman, tocommit an act of im- 
morality with the prisoner, and an offer to her of 
money in the event of the solicitation being acceded 
to, Aeld, that it was for the jury to say whether such 
letter contained a defamatory libel tending to asperse 
the character of the person to whom it was addressed 
and to bring her into contempt, and calculated also to 
provoke a breach of the peace; and that, as the send- 
ing of such a letter toa virtuous young woman might 
reasonably provoke on her part or on the part of those 
connected with her a breach of the peace, the jury 
having found the prisoner guilty must be taken to 
have found that the letter contained such a defama- 
tory libel, and that the prisoner was therefore rightly 
convicted. Qucere, whether the writing and sending 
to a person an indecent and obscene letter with intent 
to incite such person to commit immoral acts is an in- 
dictable offense; and if so, whether the sending of 
such a letter by post to one person is a publication of 
such letter, although it in fact is received by another 
than the person to whom it was addressed. 59 L. T. 
Rep. (N. 8.) 903. Nov. 24, 1888. Reg. v. Adams. Opin- 
ions by Coleridge, C. J., Manisty, Hawkins, Day and 
Smith, JJ. 


FIXTURES—VENDOR AND VENDEE.—By the sale ofa 
slate quarry, tools, such as squares, hammers, saws, 
chisels, shovels, wrenches, etc., which can be used any 
where, in any kind of business, do not pass as fixtures; 
but otherwise cutting and polishing benches, a derrick 
boom, a trough and tub used in finishing and polish- 
ing slates, iron rails laid on the rubbish pile for mov- 
ing trucks of rubbish from the quarry, a duplicate 
steam pump, necessary in case the one in use gets out 
of repair, to keep the quarry clear of water, slate- 
dressing machines, a wire derrick-rope, and a marble- 
izing box, all visible on the premises at the time of the 
sale, and so assumed to have enhanced the price, and 
all useful and necessary in operating the works. As 
between vendor and vendee, the intention with which 
they were placed on the premises is immaterial. The 
court below said: ‘*The main question then is, were 
any of the articles removed—and if so, what articles— 
fixtures, so as to become a part of the realty on the day 
ofsale? Andthis question must be determined by 
the rules of law relating to cases between vendor and 
vendee, and not between lessor and lessee. It is a 
well-settled rule of law in Pennsylvania that physical 
annexation is not the test as to what are fixtures in 
cases like the present. Inthe case of Voorhis v. Free- 
man, 2 Watts. & S. 116, it was held that ‘ machinery 
which is a constituent part of the manufactory to the 
purposes of which the building has been adapted, 
without which it would cease to be such manufactory, 
is part of the freehold, though it be not actually fast- 
ened to it.’ And it was held that by the sale of a roll- 
ing-mill, certain rolls, which were duplicates, and 








were at the sale not in actual use, and not fastened, 
but had at one time beci: iin use at the mill, passed to 
the purchaser. It is not the character of the physical 
connection with the realty which constitutes the eri- 
terion of annexation. Hill v. Sewald, 53 Penn. St. 271, 
Physical annexation to realty is not necessary to con- 
vert a chattel into a fixture; whether it be such de. 
pends much on the business for which the premises 
are used. If the articles, whether fast or loose, be in- 
dispensable in carrying on the specific business, it be. 
comes a part of the realty. Morris’ Appeal, 88 Penn. 
St. 368. In the case of Ege v. Kille, 84 Penn. St. 333, it 
is said on page 340: ‘The criterion of a fixture depends 
on the business for which the premises are used. A 
fixture ina manufactory, mill or colliery may have no 
adaptation to many other kinds of business. Although 
not attached, yet if it be designed for the convenience 
of trade on the premises, and be so used, or subject to 
be called into use at any time. it becomes a fixture. If 
the article is indispensible in cayvrying on the specific 
business it becomes part of the realty.’ In this case it 
was held, that whether fast or loose, all the machinery 
of an ore bank which is necessary to constitute it such, 
and without which it would not be an ore bank equip- 
ped and ready for use, are a part of the freehold, and 
pass with the realty. See also to the same point Patter- 
son v. Delaware Co., 70 Penn. St. 381; Seeger v. Pettit, 
77 id. 487; Hoskin v. Woodward, 45 id. 42; Christian 
v. Dripps, 28 id. 271; Meigs’ Appeal, 62 id. 28; Pyle v. 
Pennock, 2 Watts & 8. 390. The rule deducible from 
all the nuthorities as applied to the case in hand is: 
Were the articles in question such as were suitable and 
proper and necessary for the purpose of carrying on 
the business of mining and manufacturing roofing, 
mantel and blackboard slate? If so they were fix- 
tures, and passed with the realty as a part thereof. 
Many cases cited by defendant’s counsel speak of the 
question of intention in connection with the question 
of fixtures, but those are cases all of them arising be- 
tween landlord and tenant, aid upon the question of 
whether the fixtures are of such a nature that the ten- 
ant may or may not remove them during the term, 
and have no application to the questioa involved in 
this case. Where the contention is between vendor 
and vendee, as this case must be trcated, or between 
debtor or creditor, the question of intention to make 
fixtures a part of the realty does not arise. See Voor- 
his v. Freeman, supra, and Ege v. Kille, supra. Nor 
has the custom prevailing in the slate region where 
this quarry is located any thing to do with the case, 
‘The rule of law in relation to fixture, cannot be 
evaded by proving a custon in opposition to it.’ Chris- 
tian v. Dripps, 28 Penn. St. 271. Hence all the evi- 
dence offered upon this point on behalf of the defend- 
ant is irrelevant, and must be disregarded. In order 
to determine what articles are fixtures and a part of 
the realty in this case, it is not necessary to inquire 
whether the articles were procured before of after the 
interest of Harper in the realty was sold at sheriff's 
sale, nor whether they were procured and paid for out 
of the partnership funds of Harper & Williams or by 
Williams individually. If they were procured for use 
upon these premises, and were necessary for the pur- 
pose of carrying on the business of mining and manu. 
facturing slate, and were actually used for that pur- 
pose, they became fixtures as between the parties to 
this controversy, although paid for by Williams alone. 
Indeed, as already stated, after tire sheriff's sale Wil- 
liams operated this quarry and facicry on bis own ac- 
count, and claimed to be the sole owner of the realty, 
and therefore whatever machinery he put upon the 
premises that was proper and necessary, and was used 
in operating this quarry and factory, became fixtures 
as far as the adverse claimant is concerned. See 
Christian v. Dripps, supra. Nor does the fact that 
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Williams purchased the right, title and interest of 
Harper in the personal property of Harper & Williams 
affect the question now at issue. No particular arti- 
cles of personal property were sold, and none were 
mentioned. By that sale Williams acquired title only 
to Harper’s interest in the personal property of the 
firm of Harper & Williams, and not to fixtures, and 
even if he had, he would have made them fixtures 
again by the use he made of them upon these premises. 
Tested then by the rules of law thus established, it be- 
comes necessary to determine which of the articles in 
controversy are fixtures. Thisis not a difficult task. 
The tools named in the eighth finding of fact, to-wit, 
squares, hammers, saws, chisels, shovels, wrenches, 
ete., are such tools as could be used anywhere in any 
kind of business where such tools are used, and are 
therefore not peculiarly necessary for this kind of busi- 
ness. The same is true of the log chains mentioned 
in the eighteenth finding of facts. These articles, in 
the opinion of the master, do not fall within the rule, 
and are not fixtures. The iron hoist mentioned in the 
ninth finding of fact was clearly a fixture at the time 
it was removed, but this was before the master’s sale. 
It must therefore be presumed that its value did not 
enter into the purchase-money paid for the property, 
and hence cannot be taken into consideration in this 
case. The vise mentioned in the twelfth finding of 
facts would have been a fixture if put upon these 
premises by Williams or by Harper & Williams, but it 
seems to have belonged to the firm of Brown & Wil- 
liams, who had nothing to do with the quarry, and 
who took it away again. With this vise or the value 
thereof the defendant can therefore not be charged. 
All the other articles in controversy, to-wit, two ta- 
bles, the derrick boom, the trough and tub, the rail- 
road iron, the steam pump, two slate-dressing ma- 
chines, the wire rope and the marbleizing box clearly 
came within the rule, and must be treated as fixtures. 
As faras the pump, wire rope and derrick boom are 
concerned, they not having been in use at the time of 
the sale, it is only necessary to refer again to the case 
of Voorhis v. Freeman, supra."’ Peun. Sup. Ct., Feb. 
18, 1889. Appeal of Williams. Opinion per Curiam. 


GIFT -—— ADVANCEMENTS—TRUsTs. — A., about three 
years before his death, deposited sums of his own 
money in a bank to the credit of each of four of his 
qhildren, making an entry on the signature book of 
the bank in each case as follows: ‘ B. (child's name). 
A., Trustee.”’ The account was opened on the bank’s 
books, and ona pass-book given to A.,in the same 
manner. He drew no part of the principal or interest 
of three of said sums, but retained the books until his 
death; telling each of the four children that the de- 
posits were made for them, and that at his death the 
money would be theirs. He never delivered the pass- 
books to them, nor did he make any entry or charge 
other than above stated. He made no deposits nor 
any gifts of consequence to his other children. Held, 
under the Public Statutes of Rhode Island, chapter 
187, section 20, providing that if personalty be given to 
achild and charged, or a memorandum made thereof 
in writing by the intestate, or if delivered in the pres- 
ence of two witnesses, who were desired to take no- 
tice thereof, the same shall be deemed an advance- 
ment, such deposits were not advancements. The case 
stated seems to us to be identical in its material 
features with the case of Ray v. Simmons, 11 R. I. 266, 
unless it can be distinguished in point of prinejple 
from the latter case, by reason of the difference im the 
form in which the deposits were entered. In Ray v. 
Simmons the form of entry was: “Dr. Fall River 
Savings Bank, in account with Levi Bosworth, trustee 
for Marianna Ray, Prov. Cr.’ The depositor received 
& pass-book, in which the same form was used. He 
handed this book to Miss Ray, who read the entry, 














and thanked him for his present, but did not retain 
the book. The question came up in the settlement of 
his estate whether the deposit was a part of the estate, 
or should go to Marianna Ray, and the court held that 
it should go to her; being of the opinion that a trust 
for her in respect of the deposit had been completely 
constituted. The same view had been previously 
taken by the Supreme Court of Connecticut in Minor 
v. Rogers, 40 Conn. 512, though that fact was not 
known to this court when Ray v. Simmons was de- 
cided. And the decision in Ray v. Simmons has been 
followed in New York in Martin v. Funk, 75 N. Y. 
134, in which case an elaborate opinion was delivered 
by Chief Justice Church. There are cases which hold 
otherwise, but it seems to us that the courts which 
decided them did not sufficiently distinguish between 
a gift, which requires a delivery of the thing given, ac- 
tual or symbolical, and the creation of a voluntary 
trust, which requires for its conservation, not a de- 
livery of the subject of the trust to the beneficiary, 
but a retention of it by the trustee for his benefit, and 
of course, where the donor makes himself the trustee, 
a retention of it by the donor, as trustee for bis bene- 
fit. The question, then, is whether the case stated 
differs materially from Ray v. Simmons, owing to the 
different manner in which the deposit was entered. 
We do not think it does. We think it is plain that the 
intention of the depositor was not to give the deposits 
directly to the children severally named in them, but 
to give them, through the medium of as many trusts, 
wherein he, himself, should be the trustee for them; 
and, the deposits being deposits of money or person- 
alty, we know of no technical rule which prevents our 
construing them according to their essential character, 
as determined by the intention. Deposits in this form 
appear not to be uncommou in this State, and have 
been treated by this court in a previous case as de- 
posits in trust. R. I. Sup. Ct., Jan. 26, 1889. Petilion 
of Atkinson. Opinion by Durfee, C. J. 


——_e—_—_ 


COURT OF APPEALS DECISIONS. 
ge following decisions were handed down Fri- 
day, June 28, 1889: 

Judgment of General Term reversed and that of the 
Sessions affirmed, and proceedings remitted with di- 
rections to carry out the sentence—People, appellants. 
vy. Eugene Sullivan.— Order affirmed with costs on 
opinion of General Term—Robert Gere Burk, appel- 
lant, v. Horace Inman, respondent.——Order affirmed 
with costs (no opinion )—Supervisors of Suffolk County, 
respondents, v. City of Kingston, appellant.——A ppeal 
dismissed with costs—Elizabeth D. Vail, respondent, 
v. William M. Reynolds, appellant.——Appeal dis- 
missed (no opinion)—In the reapplication for issue of 
subpoena to Bache Whitlock.——Order of Special and 
General Term reversed and the assessment reinstated 
with costs in all courts to the defendants—People, ex 
rel. Fairfield Chemical Company, respoudents, v. Mi- 
chael Coleman and others, commissioners of taxes, 
etc., appellants. ——A ppeal dismissed with costs—In re 
application of New York and Brooklyn Bridge Com- 
pany, respondent, to acquire lands cof John Grinnell 
and another, appellant.——Appeals dismissed with 
costs in each appeal--People, ex rel. Betsey Ann Ma- 
son, appellant, v. Onondaga County Court and others, 
respondents. ——Order affirmed on opinion of General 
Term—People, ex rel. Cornelia Johnsons, appellant, v. 
Elbert Hegeman, county treasurer, respondent.— 
Appeal dismissed with costs—William Cole, executor 
of Prince, appellant, v. Charles E. Frost, executor, and 
another, respondents. Order affirmed with costs— 
James J. McComb, respondent, v. Cordova Apartment 
Association, impleaded. —~ Appeal dismissed with 
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costs—Cyrus Cleveland and others, appellants, v. City 
of Yonkers, respondent.——Order affirmed on opinion 
of General Term—Henry 8S. Waugh, respondent, v. 
Charles O. Bailey and others, on appeal of Noah B. 
Shute, purchaser.—— Appeal dismissed with costs— 
William Palen, receiver, respondent, v. Henry Bangs 
and others, appellants.——Order affirmed on opinion 
of General Term with costs—William Kramer, appel- 
lant, v. Gustay Amberg, respondent.—-Order affirmed 
with costs—James Carson Brevoort, respondent, v. 
Elizabeth Brevoort and others, appellants. ——Appeal 
dismissed with costs—C. B. Keogh and others v. 
Thomas Mulvey and others, appellants, and Stephen 
A. Main, respondent.—Order affirmed with costs— 
In re opening of Morrison avenue, appeal of Richard 
Salter.— Order affirmed with costs—In re majority 
of trustees of S. F.. Silver Mining Company.——Appeal 
dismissed with costs (no opinion)--Jobn Keenan, appel- 
lant, v. John O’Brien and another, respondents.—— 
Judgment and conviction of murder in the first degree 
affirmed in each case—People, respondents, v. Ferdi- 
nand Carolin, James Nolan, John Lewis and Charles 
Giblin, appellants.——Motion to dismiss appeal granted 
without costs—Pride v. I., D. & W. R. R. Co. 

Ordered: That the cases on the present calendar of 
this court heretofore reserved to the Court of Appeals 
be and they hereby are assigned to the Second Divis- 
ion of the Court of Appeals. 


Ordered: That the court take a recess from this date 
to Monday, the 7th day of October, 1889, at 10 o'clock, 
A. M., of that day, at the Capitol, in the city of Al- 
bany. 

It is farther ordered that a calendar of appeals pend- 
ing in this court, and not on any calendar of the court, 
be made for a session of this court, to be held in the 
Capitol, in the city of Albany, on the 7th day of Oc- 
tober, 1889, on which the clerk will place only those 
cases in which the returns, with notices of argument 
with proof of admission of service, shall have filed in 
the clerk’s office, at Albany, on or before the 20th day 
of September, 1889. 


SECOND DIVISION. 


Motion for reargument denied with $10 costs— 
Thomas H. Brownell, respondent, v. Town of Green- 
wich, appellant.—— Judgment reversed, new trial 
granted, costs to abide event—Ellen T. Hayes, re- 
spondent, v. Charles J. Nourse, assignee, appellant. 
—Judgment affirmed with costs—John G. Nichols, 
appellant, v. Andrew G. White, impleaded, respond- 
ent.—Judgment reversed, new trial granted, costs to 
abide event—Maurice Coleman, respondent, v. Second 
Avenue Railroad Company, appellant.—Judgment 
affirmed with costs—Eugene K. Woolevers, respoud- 
ent, v. Utica, Ithaca and Elmira Railroad Company, 
appellant.——Judgment affirmed with costs—Reussel- 
aer B. Winchell, appellant, v. Archibald Scott and 
others, respondents. 

Ordered: That this court take a recess from this 
date until Monday, the 7th day of October, 1889, at 10 
o'clock, A. M., of that day, at the Capitol, in the city of 
Albany, then to continue the call of the present cal- 


endar. 
—_——__>____—_— 


NOTES. 

STUDENT said to a distinguished lawyer one day, 
“TI cannot understand how circumstantial evi- 
dence can be stronger than positive testimony.’ ‘I 
will illustrate it,’ said the lawyer. ‘“‘My milkman 
brings me a can of milk, and says, ‘Sir, I know that is 
pure milk, for I drew it from the cow, washed the can 
thoroughly, strained it into the can, and nobody else 





has handled it.’ Now, when I take the cover from the 
can, out leapsa bull-frog. Surely, the frog is struiger 
evidence than the man!’’ 


It is stated that a Montreal judge has severely repri- 
manded alawyer who appeared in court wearing a 
gown over a tweed suit. The lawyer said he did not 
see what difference it made whether his suit was tweed 
or broadcloth so long as he behaved himself; and he 
doubted whether any judge had a right to peer under 
his gown to see what kind of clothes he wore. The 
judge however was inexorable, and declared that a 
tweed suit must not be worn with agown. However, 
as the summer advances, it may become the turn of 
the bar to rebuke the bench for similar breaches, ete., 
of etiquette. And ifa precedent be required, an old 
one, the newer on that account to many readers, may 
be found in The Barrister, published iu the year 179%. 
Quoth our author: ‘A late worthy baron of the Ex- 
chequer, who clothed an excellent head, and honest 
heart, rather too negligently, met with no ill-timed 
sarcasm from a learned serjeant, who had made the 
court wait one morning on the circuit. On his taking 
his place, the baron, who sat as judge, observed rather 
sharply: ‘‘ Baron—Brother, you are late, the court has 
waited considerably. Serjeant—I beg their pardon; I 
knew not that your lordship intended sitting so early, 
the instant I heard your trumpets I dressed myself. 
Baron—You was a long while about it! Serjeant—l 
think, my lord (looking at bis watch), not twenty min- 
utes. Baron—Twenty minutes! I[ was ready in five 
after I left my bed. Serjeant—In that respect, my dog 
Shock distances your lordship hollow ; he only shakes 
his coat, and fancies himself sufficiently dressed for 
any company.” 


In the St. Paul’s reredos case the four inhabitant 
of the diocese of London have succeeded in their ap- 
plication for a mandamus commanding the bishop of 
London to take proceedings under the Public Wor- 
ship Regulation Act. As Mr. Justice Manisty said, 
the question before the court was not the legality or 
illegality of the reredos, but simply whether the Pub- 
lic Worship Regulation Act conferred on the bishops 
power to practically decide that ornaments in a church 
are legal by a refusal to take proceedings in respect of 
them. The bishop of London based his refusal to take 
proceedings on the case as to the reredos in Exeter 
cathedral. Phillpotts v. Boyd, 32 L. T. Rep. (N. 8.) 73; 
L. R., 6 P. C. 435. The reredos, as is well known, is a 
sculptured work in high relief, the center of which 
represents the Ascension. Lord Hatherly, in deliver- 
ing the judgment of the Privy Council, said: ‘It is 
not suggested that any superstitious reverence has 
been or is likely to be paid to any figures forming part 
of the reredos, and their lordships are unable to dis- 
cover any thing which distinguishes this representa- 
tion from the numerous sculptural and painted repre- 
sentations of portions of sacred history to be found in 
many of our cathedrals and parish churches, and 
which have been proved by long experience to be ca- 
pable of remaining there without giving occasion to 
any idolatrous or superstitious practices.’’ The St. 
Paul’s reredos contains a sculptured representation of 
the Crucifixion and of the Virgin and Child. Of 
course the decision in the Exeter case does not neces- 
sarily imply, as the bishop of London seems to bave 
assumed, the legality of the figures in the St. Paul's 
reredos. It was not denied that under the Public 
Worship Regulation Act some discretion is vested in 
the bishops, and as Mr. Baron Pollock pointed out in 
his judgment, if the bishop of London did not ex- 
ceed the discretion so conferred on him, a writ of 
mandamus could not lie against him, for “a discretion 
which is capable of review is not known to the law.”— 
Law Times. 
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CURRENT TOPICS. 





R. WEST, of the celebrated ‘‘ West Publishing 
Company ” of St. Paul, says in his ‘‘ Publish- 

ers’ Department,” in commenting on our recent re- 
marks on the dispute between his system and the 
«« American ” system of reporting: ‘‘ It issomewhat 
significant when the distinguished editor of the 
American Reports, the literary father of the system 
of selected cases, practically admits that the theory 
of absolute permanency under which such cases are 
selected has no foundation in actual experience.” 
He does us too much honor in attributing to us the 
invention of the ‘‘ American” system. That belongs 
to Isaac Grant Thompson, who founded the Ameri- 
can Reports and edited them down to volume 
twenty-five. It was part of his plan to publish, 
pari passu, the series which was afterward issued 
on the Pacific coast under the title of ‘‘ American 
Decisions,” and if he could have persuaded his pub- 
lisher to undertake both series, it was his desire to 
have the writer of these lines edit that series, as he 
had been much in council with Mr. Thompson in 
the early days of the American Reports and this 
journal. Mr. West begs the question of ‘‘ absolute 
permanency,” which is a man of straw for him to 
batter down at his pleasure. The criterion of selec- 
tion in the American Reports, as denoted on the 
title-page, was ‘‘ general interest ” and not “ perma- 
nency.” No reporter could guarantee ‘‘ perma- 
nency ” as against the bench and the Legislature. 
But we do not see that Mr. West ‘‘ gets away” with 
the argument that if the ‘‘ American” system is at 
fault in reporting cases which are subsequently 
overruled, his system is ten times as much at fault 
in the same respect. The fact is neither system is 
at fault, for if the case is of ‘‘ general interest” the 
profession should have it although it may be over- 
ruled. The fault, as we tried to make plain, is in 
our wretched system of allowing the courts to make 
and unmake law at pleasure. Mr. West continues: 
“Tn illustration we need but to refer to that new 
and admirable edition of the reports of the New 
York Court of Appeals now being prepared in de- 
ference to the needs of the ‘ prevailing system’ by 
the editor of the ALBANy Law JournaL and Ameri- 
can Reports. No one is better advised than this 
learned gentleman as to ‘how many of the cases’ 
in that series ‘ have been overruled,’ and yet no one 
could have taken greater care than he to inform the 
public that in the reprinting of these old volumes 
‘every opinion will be reported in full.’” It is 
plain that there is no parallel between the cases. 
The object of our present undertaking is simply to 
reprint the Court of Appeals reports in cheaper 
form, with convenient annotations and references. 


Vor. 40— No. 2. 





We certainly should not dream of a market fora 
‘*selection” from those decisions, because that has 
already been made in the American Reports, and 
every practitioner in this State wants and needs (or 
thinks so, which is the same thing) all those decis- 
ions, as we have always conceded. The main ob- 
ject of the ‘‘ American” system has always been 
to furnish to practitioners all necessary decisions of 
‘¢ general interest ” in other States than his own. 





The Independent of June 27th contains an inter- 
esting article entitled ‘‘Can Criminals be Re- 
formed?” giving the separate views of Charlton 
T. Lewis, chairman of the executive committee of 
the Prison Association of New York; Henry A. 
Gildersleeve, judge of the New York Court of Gen- 
eral Sessions; Thomas Byrnes, chief detective; 
Charles Stewart, superintendent of the House of 
Industry and Refuge for Discharged Convicts; Al- 
exander §. Williams, police inspector; Patrick G. 
Duffy, police justice; James W. Ridgeway, district 
attorney for Kings county; Rev. J. G. Bass, visit- 
ing missionary to the Kings county prisons; and 
Mrs. Conger, superintendent of the New York Bible 
and Fruit Missions. Mr. Lewis thinks that eighty 
per cent of convicts are susceptible to moral influ- 
ences; that ‘‘to the criminal the most terrible pun- 
ishment is to be taken in hand for reformation;”™ 
that every prisoner should ‘‘ be taught some form 
of industry by which he can support himself when 
he leaves prison.” He believes in hereditary crimi- 
nal influence; that criminals organize as enemies to 
society, and that they should be shut up or exe- 
cuted. He says: ‘‘ There is always a body of hope- 
less criminals for whom nothing else can be done, 
and the least society can do for them is to shut 
them up and keep them at hard work earning their 
support by working for the State, with no hope of 
escape unless by a thorough reformation, which, in 
many cases, would have to be looked for beyond 
this life.” Judge Gildersleeve believes that ‘‘ profes- 
sional criminals” cannot be reformed; that many 
young criminals are hardened by the prejudice and 
hostility of society; that long imprisonment does 
not reform, and that in the case of young offenders 
suspension of sentence is judicious. Myr. Byrnes 
thinks solitary confinement inhuman; that ‘‘it is 
utterly impossible to reform criminals;” ‘‘once a 
thief always a thief;” religious people “ mean well,” 
but ‘‘their efforts count for very little;” they all 
want to reform when they first get out of jail, but 
soon they get drunk and relapse, as naturally ‘as a 
child going to its mother’s breast for milk.” He 
tells some cruel things about would-be reformers and 
‘*star-actors,” pretendedly reformed criminals, and 
says he gives more help to criminals than any man 
in this country having the same means. Mr. Byrnes 
is a decided pessimist. On the other hand, Mr. 
Stewart believes that ‘‘ convicts can be reformed 
and made good members of society,” through relig- 
ious influences and the help of his institution in 
furnishing and obtaining employment. Inspector 
Williams, differing from Mr. Byrnes and all the rest 





22 


THE ALBANY LAW JOURNAL. 














of the world, thinks drinking does not lead to 
crime, but attributes most crime to the influence of 
gambling and loose women. He does not believe 
much in religious influences nor ‘‘missions,” and 
confirms Mr. Byrnes’ stories about the missionaries 
abandoning and even denouncing the ‘‘ star-actors ” 
who get tired of denouncing themselves. He agrees 
that the hardness of society has much to do with 
the matter, and believes that society is full of men 
who would be criminal if they had ‘‘a safe oppor- 
tunity.” Mr. Ridgeway thinks “ many criminals have 
been reformed ;” that society is unjust to the dis- 
charged convict; thinks long imprisonment does 
not reform but is necessary; does not believe in 
‘*prison conversions.” Mr. Duffy thinks that con- 
victs can be reformed ‘ once in a great while; they 
are born bad;” believes in whipping; and is es- 
pecially strenuous for more speedy punishment. 
Mr. Bass blames society, and gives instances of ref- 
ormation. Mrs. Conger blames ‘‘the gin-mill on 
the corner;” says that ‘‘religious influence must be 
associated with bread and butter.” She also makes 
this remarkable statement: “I do not believe in 
solitary confinement, and I do not think our prisons 
have any reformatory influence. When a boy be- 
gins going to the House of Refuge he keeps on go- 
ing. You cannot blame the public for not trusting 
criminals more than they do. The people do frown 
upon them, and you and I know that we would not 
want to take a criminal in our house unless we 
watched him pretty well.” Thus we have given an 
abstract of these opinions, but after all an inade- 
quate account of them. They constitute a very 
characteristic body of opinion from persons well 
qualified to judge. We shall not assume to pro- 
nounce an opinion on a subject in regard to which 
we have no special knowledge, and which gives rise 
to such difference among those intimately ac- 
quainted with it. But we may be allowed to say 
that we believe that rum-drinking is at the bottom 
of nine-tenths of the hereditary tendency to crime 
and of the criminal conduct of the world. In short, 
that the suppression or diminution of crime would 
most surely be attained by striking at the root of 
intemperance, 


In the article on ‘‘ Dead-Letter Laws,” copied in 
other columns from the American Law Review, the 
writer has omitted one remarkable instance of a 
dead-letter law, namely, the law punishing attempts 
at suicide. We have never heard of a single in- 
stance of an enforcement of this provision of the 
Penal Code of this State. Public opinion seems to 
be in the way. People generally seem to think — 
and we do not know that they are far wrong — that 
suicide argues either insanity or a mind so dis- 
tracted by misfortune, disease or unhappiness, as to 
make the offender an object rather of pity than of 
punishment. No one in a healthy state of mind 
and body ever voluntarily ‘‘left the warm precincts 
of the cheerful day.” Some of the wisest and best 
men in ancient and modern times have taken their 
own lives; for example, Sir Samuel Romilly. It is, 





in our opinion, a proof of the tenderness of human 
judgment that this law cannot be enforced. It does 
not tend to diminish suicides, for those who set 
about it always mean to succeed, If it has any ef- 
fect whatever, it is to make suicidal attempts effec- 
tual. It perhaps does not do any hurt, but we can- 


not see that it does any good. 


The deadness of the laws against prize-fighting is 
freshly testified to by the recent ‘‘event” in the 
South. Governors and attorney-generals and sheriffs 
of several States seemed powerless to arrest the impu- 
dent conquering march of a pair of worthless loafers 
and bruisers, and their equally worthless abettors, 
adherents and backers. Why is this? Simply be- 
cause public opinion, even among the better classes, 
is not conclusively against prize-fighting. There is 
a secret admiration, even among women, for the 
brute courage, strength and endurance of the fight- 
ing athlete. ‘‘Kilrain receives the kind attention 
of the ladies” of the house whose proprietor owned 
and furnished the battle-ground. The shy Boston 
damsel (probably with smoked glasses on her nuse) 
slides into Paul Gary’s plaster-statuary shop in 
Province Court — with a proper hardened chaperone, 
of course — and surveys the full length nude statue 
of the big exponent of Boston physical culture, 
Some years ago a lawyer in Troy met another law- 
yer of that city—a refined gentleman, an accom- 
plished literary scholar, a wit and a poet — witha 
copy of the Police Gazette in his hand. ‘‘ What!” 
exclaimed the first, ‘‘do you read that paper?” 
‘* Certainly,” was the reply, ‘‘what gentleman 
doesn’t?” A good deal of truth in that. There is 
no type in our printing-house large enough to ex- 
press the surprise, and none small enough to meas- 
ure the contempt, with which we regard ourselves 
for eagerly perusing the accounts of the great ‘‘ mill” 
in the World, Sun and other sporting journals. 
Even the dignified and moral 7ribune gives it a col- 
umn, and we should not be surprised if the Mail and 
Express reported it. Probably the editorial column 
of that issue will be headed with ‘‘ Fight the good 
fight,’’ or some other scriptural quotation suited to 
the church militant. But we must say, in our de- 
fense, that we were in hope that these bullies had 
killed oneanother. Bad, demoralizing, brutal spec- 
tacles are prize-fights, which nourish and draw out 
the tiger spirit even in refined gentlemen. More 
than twenty men have been killed in prize-fights in 
this century, and no one ever punished for it. 
Probably so vile an assemblage was never be- 
fore convened in the United States, unless it 
may be that which annually hangs around our 
legislative halls in this State, and partly gets into 
them. But we must not revile the South for invit- 
ing and patronizing such affairs, when right here in 
Albany we cannot suppress or punish them. 


NOTES OF CASES. 


N Corcoran v. Corcoran, Indiana Supreme Court, 
May 14, 1889, it was held that an executory 
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contract of a wife to support her husband, in con- 
sideration of a conveyance made by him to her, is 
yoid: The court said: ‘‘ The law makes it the duty 
of the husband not only to support himself but his 
wife and children as well, and we know of no rule 
of law, or of public policy, which gives any counte- 
nance to an attempt by a husband to abdicate the 
duty which the law casts upon him, and impose it 
as an obligation upon his wife, through the me- 
dium of an ordinary oral contract. Harrell v. Har- 
rell, 19 N. E. Rep. 621 (present term); Artman v. 
Ferguson, 40 N. W. Rep. 907. Under the enlight- 
ened policy of modern legislation married women 
have been relieved of many common-law disabili- 
ties, but we have not yet progressed so far as to en- 
able 2 married woman to bind herself by contract 
with her husband to assume his obligation to fur- 
nish support for both. Contracts between husband 
and wife are void in law, and are only upheld, es- 
pecially against the wife, when they are supported 
by the clearest and most satisfactory equity. It 
does not appear that the plaintiff was not abun- 
dantly able to support himself, or that the property 
conveyed to his wife was any thing more than a 
reasonable provision for her. It affirmatively ap- 
pears in the complaint that after the plaintiff's wife 
refused to abide by the contract the plaintiff sup- 
ported himself. The gravamen of his complaint is 
that he was obliged to earn his own support not- 
withstanding the contract of his wife, by which he 
alleges he became exempt from that onerous bur- 
den for the remainder of his natural life. He claims 
that he ought now to be reimbursed at the rate of 
four dollars per week by way of damages, because 
his wife refused to do for him that which he was 
able to do for himself. The wrong complained of 
grows out of a relation which the plaintiff at- 
tempted to create with his wife by contract. The 
real injury complained of is that she refused to per- 
form an agreement into which he had entered with 
her. The law will not permit a husband to enforce 
the contract indirectly by counting on the wife’s 
refusal to perform it as atort. Cooley Torts, 106; 
Rice v. Boyer, 108 Ind. 474. True, it appears the 
plaintiff conveyed the house and lot to his wife. 
That afforded them a place to live, but one or the 
other must necessarily supply the means of sup- 
port. It does not appear that either had any other 
means of furnishing support except their ability to 
work. The plaintiff assumes that because he made 
the conveyance to his wife all concern about sup- 
port in the future was at an end on his part, since 
his wife had undertaken to furnish it by contract. 
It does not appear that the wife had any means of 
obtaining support for herself except by her own 
labor, and even if it did, we are aware of no prin- 
ciple or precedent which would sustain a judgment 
for damages in favor of a husband against his wife 
for the breach of an executory contract, and es- 
pecially a contract of the anomalous character of 
the one in question. The case must be regarded 
precisely as 1f the husband had conveyed the prop- 
erty to his wife without any contract whatever, ex- 





cept so far as the contract may have operated as an 
inducement to the conveyance. The wife had no 
power to make such a contract, and the plaintiff 
acquired no equitable right through the void con- 
tract which a court of equity can recognize.” 


In Umlauf v. Umlauy, Tlinois Supreme Court, 
May 16, 1889, plaintiff secured a divorce from de- 
fendant, his wife, for desertion, and the custody of 
the two sons, aged respectively nine and six, was 
given to the wife, with an allowance from plaintiff 
for their support. After six months plaintiff sued 
for the custody of the children. The younger son 
was delicate, lame and pale, had been treated for 
typhoid and malarial fever, and was able to attend 
school but little. He also evinced a strong attach- 
ment for his mother, and was disinclined to go to 
his father. Both plaintiff and defendant were of 
good character. Plaintiff had a comfortable home, 
his house being kept by daughters of a former mar- 
riage. Defendant was a dress-maker, actively en- 
gaged in business, occupying two stories of a house. 
The evidence showed that the older boy was of 
delicate and nervous temperament, and might be- 
come afflicted with the disease known as St. Vitus’ 
dance unless properly cared for, but had been go- 
ing to school for nearly two years. He seemed 
well, and showed a willingness to go with his 
father. He stated on one occasion that he would 
like to see his father frequently, but was afraid his 
mother would punish him. Held, that he should be 
given into the father’s custody, but the other should 
remain with the mother. The court said: ‘‘It may 
sometimes be proper to give the mother the custody 
of the children even where the divorce is granted 
on account of her own desertion of her husband. 
Reavis v. Reavis, 1 Scam, 242; Deenis v. Deenis, 79 
Ill. 74.. The controlling consideration with a court 
of equity, where both the husband and the wife are 
equally fit to have the care of the children, is the 
welfare of the children, and not the qualification of 
either parent. In such cases the custody is often 
given to the mother, where the health or tender 
years of the children require her attention. 2 Bish. 
Mar. & Div., § 532; Stew. Mar. & Div., § 402; War- 
ing v. Waring, 100 N. Y.570. * * * Although 
the general rule, that the custody of the children 
will be given to the party in whose favor the di- 
vorce is granted, is never enforced when the wel- 
fare of the children will be injuriously affected by 
its enforcement, yet it must be clearly shown that 
their welfare does really require the abrogation of 
the rule. After a careful study of this record we 
are not led to the conclusion that the true interests 
of the older son, either mental, moral or physical, 
will suffer in any way by placing him under the 
control of his father. The proof shows that the ap- 
pellant is a man of good character. There is noth- 
ing to indicate that he is unworthy of being in- 
trusted with the care of his son. He has a com- 
fortable home of his own, well supplied with books, 
and the usual and necessary comforts of life. He 
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has two daughters by a former marriage, who keep 
house for him. It is also true that the appellee is a 
good woman. There is not one word of proof to 
the contrary. But she is a dress-maker by trade, 
and pursues that business, having under her charge 
most of the time quite a number of employees. She 
occupies a house of four stories, renting the rooms 
on the third and fourth floors, and reserving for 
herself the first and second floors. Being thus ac- 
tively engaged in business she cannot devote to 
both of her boys as much time and attention as she 
would be able to give them if she were differently 
situated. -Particularly is this the case with Arthur, 
who as the older of the two, will not be as much 
under her notice as his younger and more afflicted 
brother. Unquestionably no other person can feel 
for a boy, or show to him the love and affection 
which he receives from his mother. But the rule 
is ‘that the right of the father is superior to that 
of every other person, and can only be made to 
yield when it is manifestly inconsistent with the 
health and welfare of the child.’ 3 Smith Lead. 
Cas. 375. We cannot say that it will be ‘ manifestly 
inconsistent with the health and welfare of the 
child’ Arthur that he shall be reared in his father’s 
home, and under the care of his father and his older 
sisters.” 
iienninniliticamasts 


DEAD-LETTER LAWS. 





[From the American Law Review. ] 





N New Year’s day every well-ordered man forms a 
goodly number of excellent resolutions for the en- 
suing year. Lest he should forget them, he generally 
sets them down in writing in his diary. He de- 
termines to “turn over a new leaf”’ in certain par- 
ticulars, but the result usually is that he finds the old 
leaf so pleasant that he keeps on reading it, and forgets 
toturnover. Somewhat soit is with our Legislatures 
when they convene ou the first day of the year. Con- 
scious that they have left undone the things that they 
ought to have done, and done the things that they 
ought not to have done, and that there is no health in 
them, and to gain credit with their constituents at 
least for good intentions, our law-makers proceed to 
pass, or at all events to introduce, a certain number of 
good laws. Asa testator frequently puts a number of 
pious ejaculations and phrases at the beginning of his 
will to condone the bitterness, meaness and revenge- 
fulness of his dispositions, so the legislators prelude 
their sessions by a chant, as of cherubim and sera- 
phim, announcing their excellent intentions, but later 
they devote themselves to business that pays, either 
in vulgar cash or honorable preferment. Among the 
good intentions with which hell is paved, is this sort of 
legislation and legislative pretenses and professions. 
It is in a measure due to this that our statute books 
are encumbered with so many dead-letter laws. Not 
altogether, for many of these laws are ancient—so an- 
cient that the times have moved away from them, and 
they have lost their sanction and become obsolete in 
practice, although still preserving their theoretical 
and moral validity. Laws fall into disuse from indif- 
ference or from hostility. It is natural that a law ab- 
horrent to the public moral sense should fall into dis- 
use, or rather should never be capable of execution. 
The fugitive-slave law was a prominent example. I 
have seen the most eminent and respectable citizens 
of a community, without distinction of political party, 





forcibly rescuing a negro slave from the clutches of 
this law. Indeed, I myself take pride in recalling, 
among my earliest professional recollections, having 
been a party to obtaining a writ of habeas corpus from 
our State court to a United States marshal—not worth 
the paper it was written on, in a legal sense, of course, 
but quite sufficient to get the negro into the hands of 
the sheriff, from whom he was rescued in short order 
by a *‘mob of gentlemen,’’ and put on his way to 
Canada—one of the only respectable class of our citi- 
zens who have been much given to emigrating thither 
in late years. That was the only kind of mob I have 
ever been able to justify, and it was justifiable only by 
reference to the “‘ higher law,” which innately exists 
in the heart of every man who loves humanity, mercy 
and equality. 

So also laws opposed to the common appetites and 
passions of avery large part of society become inca- 
pable of enforcement and thus dead-letter. It is 
always difficult to execute sumptuary laws, and it is 
impossible to execute a law so unpleasing to half the 
community asa prohibitory liquor law. The public 
do not feel on this matter as they felt toward slavery. 
No man in the free States desired slavery, because he 
could not make any money out of it; therefore every 
man could afford to take high moral ground. But in 
the prohibition States, half the community want rum 
and are determined to have it. Even the ‘‘mob of gentle- 
men ’’ who fought to free the slave will have their wine 
and their occasional ingenious mixed drinks, which 
have earned for our country such an enviable foreign 
fame. And where high and low, in such great num- 
bers, agree in disliking a law, that law cannot be eu- 
forced. Therefore in my judgment it is better to levy 
tribute on the thirsty ones to help pay the public ex- 
penses of society than tou keepa dead statute cx the 
books for the sake of a formal salving of tke common 
conscience. 

A very: familiar example of a dead-letter law, di- 
rected to an offense against divine injunction, is the 
law against public cursing and swearing. This law is 
broken every day by little boys, too young to under- 
stand what they are saying, and by mature men, tou 
callous to be conscious of what they are saying, fre- 
quently to the extent of shocking the passers in the 
street. [I know even judges who break this law often 
enough to impoverish them if it were enforced. But 
no one thinks of enforcing it. The construction of the 
law by the courts is even designed to prevent its en- 
forcement. For example, it was held in North Caro- 
lina not to be a nuisance to curse and swear so loud at 
a tavern as to break up a singing school near by. Stale 
v. Baldwin, 1 Dev. & Bat. 195. This indicates such 
stolidity that I should not have been surprised at a 
different result if the people at the tavern had com- 
plained of being disturbed by the singing. So in the 
same State the law is not so unreasonable as to deem 
it a nuisance publicly to curse and swear for two 
hours. State v. Jones, 9 Ired. 38. But then again, five 
minutes was held too long. State v. Chrisp, 85 N.C. 
528. And it is generally held not within the law to 
utter a single profane oath. There must be what Fal- 
staff calls ‘‘ damnable iteration.” The law allows locus 
penitentie. Now swearing is almost as common a8 
breathing; it ‘“‘is neither brave, polite nor wise’’— 
which is good morals if bad grammar—and yet who 
minds it? Not the most religious man in the commu- 
nity. Not even the clergyman, who perhaps recalls 
how near to swearing the Psalmist often went. A vig- 
orous enforcement of the law for a week would pay off 
the national debt at a dollar an cath. This is a dead- 
letter iaw. It wouid be more respectable to abolish it 
than to preserve it in its ‘‘ innocuous desuetude.” 
This law was abolished in our State in 1880, upon the 
adoption of the Penal Code. 
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Equally defunct seems the ancient and honorable 
law against blasphemy. None now so poor to do it 
reverence, except that a conviction in New Jersey a 
few years ago excited the surprise of the country and 
the laughter of the unthinking. And so Robert Inger- 
soll, a lawyer, coins his eloquent disbelief into current 
money by public discourses, as if the community 
were as ignorant as those early immature disciples, 
who had *‘ not so much us heard whether there be any 
Holy Ghost.’” While I was writing the foregoing I 
read the following items in newspapers on the same 
day: “A citizen in Lancaster, Pennsylvania, has just 
been imprisoned three days because of having pro- 
fanely sworn three times. The law there for each 
offense is sixty-seven cents fine or twenty-four hours 
imprisonment. Passed about one century ago, it has 
never been disturbed, and only now at rare intervals 
is the public made aware of its existence when its aid 
is invoked to punish a citizen. Of course, agreat mass 
of reckless-talking inhabitants swear every day, and 
no legal notice is taken of the violation of the statute.” 
“Mason Huntsman, a crank, indicted at Belvedere, N. 
J., for impersonating the Son of God, was sentenced 
yesterday to six months in jail, $100 fine and costs.” 
The recent prosecution of the ‘‘ Freethinker,’’ in Eng- 
land, for blasphemy, excited general censure, but in 
1887 a blasphemer, defended by Col. Ingersoll, was 
fined $25, a sentence which at once marked the jury’s 
disapprobation of the offense and their contempt for 
the offender. 

The law has selected several notorious dead-letter 
laws for harping upon with a parade of enforcement, 
and requires the court in charging the grand jury at 
every term to call special attention to them, and en- 
join it upon the jurors to search out and indict for in- 
fractisus—so much pmiocrs heiiious are these deemed 
than all others. These are the laws against usury, 
bribery, lotteries, extortion, violations of excise pro- 
visions and circulation of obscene literature. The 
judge who perhaps gave a year’s salary to get elected, 
goes solemnly through this performance, all the county 
officers look virtuous, and the jury go out to drink at 
an unlicensed saloon hard by, buy the Police Gazette 
to while awa” recess, and drop in at a church fair in 
the evenins and ‘‘takea chance” in a grand piano. 
Us thc vvil calendar are plenty of causes in which the 
dete:.ce of usury is set up, but no jury ever credits the 
defense and the grand jury seem utterly unconscious 
of the fact; so, although these offenses are the com- 
monest «nd of daily occurrence, these are dead-letter 
tewe, and the judges should at least be excused from 
calling public atteution to the indifference of the com- 
munity to their enforcement. 

There are many laws addressed to the safety of 
property which are notoriously dead-letter. Such is 
the law against the discharge of fire-works and the 
like on holidays within certain limits. The law is so 
particular in this State as to extend this to the Jast 
day of December. We are not apt to make a parade 
over the old year. It seems to me it would be more 
appropriate to substitute the first of May, or ‘“* moving 
day,”” when houses are open and exposed, and the 
streets are full of inflammable goods. So of the laws 
establishing fire-limits. It is very difficult, as experi- 
ence and the books show, to enforce this law, and in- 
deed it is frequently defiantly disregarded. 

The number of dead-letter laws in the nature of 
minor police regulations is large. Prize fights and 
cock fights and dug fights are reported every week in 
the newspapers, at nauseating length, indeed pre-an- 
nounced, but nobody takes interest enough in the sub- 
ject to interfere beforehand, and interference after- 
ward seems futile, as a recent jury disagreement in 
Albany in a perfectly clear case of a prize fight indi- 
cates. The most prominent citizen of Boston is a 





“ slugger,’ who has got more money in ten minutes by 
publicly breaking the law, than the chief justice of the 
United States gets in a year for enforcing it. Gam- 
bling hells and houses of prostitution abound on every 
side, grave clergymen visit them to be able to hold 
them up to infamy in their sermons, judges ‘‘ buck the 
tiger’? ut Saratoga and in New York, but the public 
executive authorities seem to be indifferent, except 
possibly to frequent them. Francis | of France hada 
convenient way of managing this sort of affair: he had 
a private oratory in which he used to kneel on his way 
home from his mistress, and pray God to be merciful 
to him a sinner; and Claudius in the play beats his 
breast in remorse and penitence before the Lord, and 
keeps on living with the queen. I fear that many of 
our legislators and executive officers do not even go to 
the trouble of these empty penitential forms. Then 
there are the laws against cruelty to children and to 
animals, which in most communities are a dead-let- 
ter, although not so in the city of New York, thanks 
to the humanity and devotedness of a Bergh and 
Gerry, and a few others. 

In the capital of the State of New York, where I 
live, the street car horses are cruelly overloaded every 
hour of every day, almost without remonstrance. 
Many of our best citizens own stock in the railroads, I 
suppose, and probably argue that it is not business-like 
for them to interfere. They prefer to add the weight 
of their bodies to the load rather than the weight of 
their characters to remonstrance. And so the mem- 
bers of the Legislature, unless trade is brisk enough to 
warrant a partnership hack, crowd into the cars with 
which the miserable beasts struggle up the steep hill, 
at the top of which sits the eighteen-million-dollar 
Capitol of the Empire State, and enter its lofty halls 
to enact useless laws against cruelty to animals. 

A few years ago a law was enacted in this State or- 
dering shop-keepers, under penalty, to furnish stools 
for their saleswomen. But who ever saw a saleswoman 
sitting, or any stool for her to sit on? When I observe 
these poor jaded wretches, I feel like serving their in- 
human employers as the British government recently 
treated an Irish acquaintance of mine—imprisoning 
them in solitary confinement for thirty days with 
nothing but a stool to sit on. I would make it a stool 
of penitence for them. We have stringent laws against 
oleomargarine passed by rural members of the Legis- 
lature to conciliate the dairy interest, which is only 
second to the rum interest in power, but very few 
prosecutions have been instituted, although doubtless 
oleomargarine is obtainable for the asking at the mar- 
kets. A volume might be written about the public in- 
difference to our Sunday laws. Not only are the rum 
shops open in defiance of the laws, without any at- 
tempt to enforce them, but other shops are open for 
trade, and newsboys go about crying their wares to the 
disturbance of religious worship. Ball playing and 
horse racing are common on Sunday, the former at the 
North as well as at the South and West, and yet no 
police officer will interfere nor will any orderly Chris- 
tian be found to complain. ‘Small business” is the 
verdict of the community if they do, and they are 
mentally classed with the detectives who go about to 
‘spot’? the dramshops. Indeed the detective is held 
in about as small esteem in law asthe spy in war, 
although his services may be important and essential. 

The old common law against common scolds is said 
to be in force in Pennsylvania, where a conviction un- 
der it was obtained a few years ago, but I dare say that 
Mrs. Caudle is as potent and terrible a charaeter there 
as she is in other States, and as she always has been in 
the state of matrimony. And just now I[ read of an 
attempt in that State to impanel a jury of matrons to 
investigate an alleged pregnancy. This writ had been 
deemed obsolete for more than a century, until it was 
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allowed in England a few years ago. It was denied in 
this State some six years ago. 

In this State there are very amusing penal laws 
against the defacement of natural scenery and build- 
ings by advertisements, against throwing fruit peel on 
the sidewalks, and against feeding sparrows. Perhaps 
they are enforced in some localities, but our eyes are 
still offended, as we are whirled along the railways, by 
“OC. C. C. C.,” and “ Holman’s Liver Pad;” still the 
heels of the unwary are betrayed by the skin of the 
nutritious banana; and still the little bird, observed 
by Providence, bestows his impartial gift, which has 
the * quality of mercy,” in that ‘it droppeth like the 
gentle dew from heaven.” 

So neglectful is society of its most vital interests that 
the deadest of all dead-letter laws that I know of is 
the compulsory education law in this State. It is like 
a skeleton, with this difference—it never had any vi- 
tality. And to-day the factories are full of young 
children who ought to be at schsoi, but there is no one 
to enforce the law. A more stringe:t l“~ of this char- 
acter is now talked of, but if a mild lawis not en- 
forced, owing to indifference or opposition, it is useless 
to hope for the enforcement of a stricter one on the 
same subject. 

Although the community is thus indifferent to laws 
affecting its health, morals, comfort, property and in- 
telligence, one would certainly suppose that it would 
be wide-awake to laws designed to protect human life. 
But it isnot so. The most criminal negligence and 
the most defiant disregard of law in this respect go 
mainly unpunished. The carelessness of railway au- 
thorities and employees, by which hundreds of lives 
are annually sacrificed, meets only occasional punish- 
ment; in fact, inquiry rarely gets beyond the denun- 
ciatory verdict of the coroner's jury, and recklessness 
with fire-arms, in mitigation of which the stale pleais, 
“didn’t know it was loaded,” is usually cousidered 
sufficiently atoned by the deep regret of the criminal, 
who is uniformly reported as on the verge of insanity. 
Quack doctors prey upon the community, and dispatch 
patients without the consoling reflection to the sur- 
viving relatives that it has been done secundum artem. 
See as to carelessness of railroad conductors, Com. v. 
Hartwell, 128 Mass. 415; S. C., 35 Am. Rep. 391. As to 
carelessness in handling fire-arms, State v. Hanlan, 47 
lowa, 647; S. C., 29 Am. Rep. 496; Robertson v. State, 
2 Lea, 239; S. C., 31 Am. Rep. 602; State v. Emory, 78 
Mo. 77; 8S. C., 47 Am. Rep. 92; State v. Vines, 93 N. C. 
493; S. C., 53 Am. Rep. 466. As to physicians, Stute v. 
Hardister, 38 Ark. 605; S. C., 42 Am. Rep. 5; Com. v. 
Pierce, 138 Mass. 165; 8. C., 52 Am. Rep. 264; State v. 
Schultz, 55 Iowa, 698; S. C., 39 Am. Rep. 187. Except- 
ing the last, these cases show a healthy tendency to in- 
fuse new blood into the moribund old laws. The day 
of the “‘tom-cats” and “ well-my-gristle” school of 
medicine is past in Massachusetts, if not in Iowa. In 
every street brawl, every man except the victim ille- 
gally carries a concealed pistol and the community 
contents itself with saying it isa pity he also did not 
have one. Common carriers evade the law with un- 
blushing effrontery, running boats with rotten boilers, 
and not bestirring themselves to put stoves out of their 
railway carriages. Owners of tenement-houses, hotels 
and factories ignore the law of fire-escapes, or furnish 
such as are evidently insufficient and dangerous. A 
great corporation in New York neglects to bury its 
telegraph wires in obedience to the law, and no one 
arises to find fault, although human life is endangered 
at every step. Tenement-houses and public halls tum- 
ble down every now and then, and one conviction for 
carelessness in construction in this State I believe is 
unique—a leading case with none to follow. Even our 
Legislature cannot get the Capitol constructed accord- 
ing to its law, and the contractor, perhaps out of ten- 





derness for their heads, puts up a paper and plaster of 


Paris ceiling where the Legislature supposed they 
were to have carved oak. It is not very unsafe even to 
send achallenge to a duel in this State. “I have 
known it done,” and it excites no action on the part 
of the legal authorities, aud good citizens read the 
story in the newspapers with eagerness, and laugh as 
if it were a merry jest. 

Finally it is quite safe to commit murder under cer- 
tain conditions and with the observance of certain 
forms. If A. becomes jealous of B.'s attention to A.’s 
wife or daughter or sister, as the case may be, he may 
be seized with a fit of momentary insanity, walk up 
behind B. in a public place, cry, ‘‘ You have seduced 
my wife’’.—or daughter or sister, as the case may be— 
and kill him without warning or chance of defense. 
He need not even pretend to be crazy. His counsel 
and the jury will attend to that for him, and the jury 
will find that he was sane the moment before and sane 
the moment after, but raving mad at the very moment 
of the killing. It was boldly argued by John Graham 
in the Sickles and Macfarland cases, that such a kill- 
ing was justifiable even by a sane man. So shallow is 
the pretense, that proof of the truth of the murderer’s 
accusation is not essential; no matter if he was mis- 
taken, if he says he thought he was right; and after he 
has satisfied his ‘“‘ wounded honor,’’ which he would 
better have conserved by greater watchfulness, he is 
not even confined for insanity, but goes about like an 
bonorable and rational man. 

The abominable inconsistency of this practical rule 
of action is, that the accused is tolerated and even ap- 
plauded for punishing with death, at his own hands, 
upon his own unsupported accusation, conduct which 
itself is not regarded as criminal at common law, nor 
in the great majority of the States. Indeed, laws 
against adultery are regarded as puritanic, and unless 
a mau takes the law into his own hands, he is con- 
sidered a mean-spirited fellow. Aud worse than all, 
he may himself be an adulterer and a seducer, fresh 
from a brothel or an assignation, or his brutal conduct 
may have driven his wife into her sin, but this detracts 
not from the immunity of his lawless act. In fact the 
man who thus arrogates to himself the attribute of the 
Almighty is seldom one of aright life. So it is usu- 
ally with lynchers; they are generally the scum of the 
community. But the act of the individual lyncher is 
more reprehensible than that of the crowd, for it is the 
mere gratification of private revenge, has no likeness 
to the punishment of a crime affecting society in gen- 
eral, and has not the poor excuse of the contagious ex- 
citement and the encouragement of numbers. 

Fortunate it isfor country lawyers that the law of 
common barrators is no longer in vogue. One of the 
finest mummies of the law, and especially curious be- 
cause it pertains exclusively to lawyers, is the law 
against champerty and maintenance. In some States 
the law-makers, being chiefly lawyers, I suppose, have 
had the manliness to abrogate it, and leave the pro- 
fession to go as they please in respect to contracts with 
their clients. But perhaps after all, the dead-letter 
law which most nearly concerns our own profession 
and subjects it to serious popular odium, is the law 
which exacts that lawyers shall be men of good char- 
acter and honest practices. None know better than 
lawyers themselves that the bar has many disrepu- 
table and dangerous members, but what individual is 
likely to incur the loss of time, the expense and the 
inevitable hatred which would result from an attempt 
to root out a single one of these unworthy members? 
It has seemed to me that our profession is more slug- 
gish in this regard than the clerical or the medical pro- 
fession. Here is an imperative and fitting opportunity 
for the concerted action of local and State bar associa- 
tions, under the sanction of the court, and good work 
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has been done and promises to be done in this direc- 
tion by the State Bar Association of New York, and 
by that of the city. 

It is evident from the foregoing, I think, that there 
is a tendency toward an over-production of laws. The 
supply greatly exceeds the demand, if we may judge 
from the enforcement of the laws. Society seems to 
think that the sufficient remedy for an abuse or a 
crime is to enact a law without taking any care for its 
enforcement. Perhaps our form of government is 
partly accountable for this. Montesquieu says the ex- 
ecutive power is weak in democracies and strong in 
despotisms. This is because what is everybody's busi- 
ness is nobody’s business. Where nothing is necessary 
tu the enforcement of a law but the exercise of a single 
will, enforcement is prompt. ‘‘So much for Bucking- 
ham— off with his head!’’ Very different from this is 
the enforcement of laws in our country. It is worth 
while to consider how many wills must consent to the 
judicial death of a citizen of this State. In the first 
place, sixteen grand jurors must deliberate on the 
case; if they find a bill, the district attorney must 
move a trial in a court of one judge, and twelve jurors 
must convict; he may then appeal to three judges, and 
if they affirm he may appeal to seven more; if they 
affirm, the governor is a final resort. Here are forty- 
one citizens who mist sit in judgment on the case. If 
anew trial is granted, as is ofteu done, twenty-four 
must be added to the number, so that frequently the 
accused is not done to death until sixty-five have been 
consenting thereto. The same is true of felonies vot 
capitally punishable. So if a man starves or beats an 
orphan child committed to his care, or pulls his horse’s 
tongue out, although the crime is one that appeals to 
the commonest sympathy and excites a fiery indigna- 
tion, yet the indignant community have to face the 
tremendous possibilities in the way of conviction—the 
appeal to sixty-five different citizens. This state of 
things is right and the only one consistent with our 
theory of government, but it renders our laws tardy of 
execution. It is this that affords a pretext for lynch 
law and the brutal disorder of ‘‘ White Caps.” Jus- 
tice is slow and not sure. Lynching is swift and cer- 
tain. But better the slow grinding of the mills of God 
than the swift crushing of the mad car of the revenge- 
ful populace. In proof of this I may cite a very recent 
instance in this State where a man was convicted of 
murder and sentenced to death on his first trial, but 
getting a new trial by the decision of the ultimate 
court, was acquitted on the second trial. The result in 
this single case will atone for all the delays in a hun- 
dred cases of final conviction and execution. The same 
may be said of a similar case in New Jersey a few 
years ago, where a man and woman being under sen- 
tence of death, and too poor to appeal, an opera singer 
“passed around the hat” in Wallstreet and raised the 
necessary money; they obtained a new trial and were 
acquitted. Thata new trial does not always better 
the appellant is evident from a case a few years ago 
where the prisoner was convicted of murder in the 
second degree on the first trial and of murder in the 
first degree on the second. 

“Now what are you going to do about it?” asked 
the greatest of the bosses. It is evident that individual 
action can effect nothing. Concerted action of special 
or general societies alone can achieve any adequate re- 
sults. Societies for the protection of children and for 
the suppression of obscene literature and intemper- 
ance have done great good, how great none can appre- 
ciate unless they have inquired into the facts. 

Laws will not execute themselves,* nor can the or- 





*In a speech Wendell Phillips once made use of the follow- 
ing illustration: ‘“ Expect the authorities of Boston to en- 
force the law! I should assoon put a peck of potatoes on the 
top of the groundand read to them anessay from Flint on 
Agriculture, and expect a crop.” 





dinary officers of the law learn of infractions except by 
information. There should be some volunteer body or 
power standing between the offender and the courts, 
to set in motion the wheels of justice. 

Law and order leagues are the panacea, if there is 
avy. They can share the expense and responsibility 
and time. Such a body cannot be stigmatized as a 
“ crank,’’ as an individual is likely to be; or if it is, it 
does not care. It is such cranks that effect revolu- 
tions. Aggregated individuals are impervious to ridi- 
cule. A vigilance committee in every town, city and 
village, not to execute wild justice at its own unfet- 
tered will, but to bring offenders to justice in order 
that justice may be awarded to them, would be a benefi- 
cent institution, provided it were composed of the 
best citizens. To such a work the best citizens might 
usefully spare a little of the time which they now 
squander in loafing at clubs, discussing politics, stocks 
and horses, engineering party measures, lamenting the 
good old days and groaning over human depravity and 
the increasing lawlessness of the times. 

I do not contend that all the dead-letter laws which 
Ihave mentioned should be revived. Perhaps some of 
them have rightly become obsolete. I only urge that 
we should have no laws that we make no attempt to 
execute. So far as our lawsare statutory, they should 
either be enforced or repealed. And in respect to the 
case of killing in revenge for wounded honor, I would 
urge that adultery should be adequately punished asa 
crime—both parties should be punished equally, and 
the avenger should be hanged like any other murderer, 
or if he is acquitted should be shut up for life for in- 
sanity. Nothing but a reformation of public opinion 
can effect the conviction of such malefactors, but the 
law can at least secure the latter result. 

IRVING BROWNE. 





CRIMINAL LAW— JURY TRIAL — WAIVER. 


ILLINOIS SUPREME COURT, MAY 16, 1889. 


HARRIS Vv. PEOPLE. 


Held, that under the Constitution of Illinois, article 2, section 
5, which provides that the right of trial by jury, as here- 
tofore enjoyed, shall remain inviolate, and the Revised 
Statutes of Illinois, chapter 38, division 13, section 11, 
which provides that juries in all crimiral cases shall be 
the judges of the law and of the fact, a defendant who 
has pleaded not guilty may not, even by consent, be tried 
for felony by the judge without a jury. 

RROR to Criminal Court of Cook county; Richard 
S. Tuthill, J. 


S. B. Minshall and vames Whittaker, for plaintiff in 
error. 


George Hunt, attorney-general, for the people. 


BaiLey, J. Nancy Harris, the defendant, was in- 
dicted in the Criminal Court of Cook county, the in- 
dictment charging her, in the first count, with the 
crime of larceny, and in the second count with receiv- 
ing and aiding in concealing stolen property, knowing 
it to be stolen, with the intention of preventing the 
owner from again possessing the same. In both counts 
the value of the property stolen was alleged to be a 
sum exceeding $15. The defendant, being arraigned, 
pleaded not guilty, and thereupon, by agreement be- 
tween the defendant, her counsel, and the State’s at- 
toruey a jury was waived, and the defendant was tried 
by the court without ajury. At such trial the court 
found her guilty as charged in the indictment, and 
sentenced her to imprisonment in the penitentiary for 
the term of one year. She now brings the record to 
this court, and alleges that her conviction is illegal, for 
the reason that the Criminal Court had no power or 
authority to try her without a jury. 
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The question thus presented is whether, in a prose- 
cution for a felony, where a plea of not guilty is en- 
tered, the right to a jury trial can be waived, so as to 
confer upon the court the jurisdiction to try, convict 
and sentence the defendant without the intervention 
ofajury. It must be admitted that, if the power to 
try an indictment for a felony without a jury exists, 
such power is not given by the express terms of either 
the Constitution or statutes. Article 2 of the Consti- 
tution, known as the “ Bill of Rights,’ contains the 
following: ‘* Section 2. No person shall be deprived of 
life, liberty or property without due process of law.” 
“Section 5. The right of trial by jury, as heretofore 
enjoyed, shall remain inviolate.’’ ‘Section 9. In all 
criminal prosecutions the accused shall have a right to 
* * * aspeedy public trial by an impartial jury of 
the county or district in which the offense is alleged to 
have been committed.” Division 13 of the Criminal 
Code (Rev. Stat., chap. 38) contains the following pro- 
visions: ‘Section 8. All trials for criminal offenses 
shall be conducted according to the course of the com- 
mon law, except when this act points out a different 
mode,” etc. ‘Section 11. Juries in all criminal cases 
shall be judges of the law and the fact.” Therecan be 
no question that at common law, the only recognized 
tribunal for the trial of the guilt of the accused under 
an indictment for felony and a plea of not guilty was 
a jury of twelve men. 4 Bl. Com. 349; 1 Chit. Crim. 
Law, 505; 2 Hale P. C. 161; 5 Bac. Abr., tit. “Juries,” 
A; 2 Benn. & H. Lead. Crim. Cas. 327. This right of 
trial by jury in all capital cases—and at common lawa 
century and a half ago all felonies were capital—was 
justly regarded as the great safeguard of personal lib- 
erty. Says Mr. Blackstone: ‘‘The founders of the 
English law have, with excellent forecast, contrived 
that no man should be called to answer the king for 
any capital crime, unless upon the preparatory accusa- 
tion of twelve or more of his fellow subjects, the grand 
jury; and that the truth of every accusation, whether 
preferred in the shape of indictment, information or 
appeal, should afterward be confirmed by the unani- 
mous suffrage of twelve of his equals and neighbors, 
indifferently chosen and superior to all suspicion.”’ 4 
Bl. Com. 349. The trial of an indictment fora felony 
by a judge without a jury was a proceeding wholly un- 
known to the common law. The fundamental princi- 
ple of the system in its relation to such trials was that 
all questions of fact should be determined by the jury, 
questions of law only being reserved for the court. 
Not only have we, in general terms, adopted the com- 
mon law as a system, but by the express provisions of 
our Constitution and statutes the mode of trial in 
criminal cases known to that system is specifically 
adopted and preserved. By the clauses of the Consti- 
tution above cited, the common-law right to a trial by 
jury in criminal cases is guarantied and declared to be 
inviolable, and the statute requires that, except as 
therein provided, all trials for criminal offenses shall 
be conducted according to the course of the common 
law. It would thus seem that the power to conduct 
criminal trials in any other mode than that which pre- 
vailed at common law is necessarily excluded. 

A jury of twelve men being the only legally consti- 
tuted tribunal for the trial of an indictment for a 
felony, it necessarily follows that the court or judge is 
not such tribunal, and that, in the absence of a jury, 
be has by law no jurisdiction. There is no law which 
authorizes him to sit as a substitute for a jury, and 
perform their functions in such cases, and, if he at- 
tempts to do so, his act must be regarded as uugatory. 
Especially must this be true where the jury are not 
only the judges of the facts as at common law, but are 
also the judges of the law as provided by our statute. 
But it is said that the right to a trial by a jury is a 
right which the defendaut may waive. This may be 








admitted, since every plea of guilty is, in legal effect, a 
waiver of the right to a trial by the legally constituted 
tribunal. But, while a defendant may waive his right 
to a jury trial, he cannot by such waiver confer juris- 
diction to try him upon a tribunal which has no such 
jurisdiction by law. Jurisdiction of the subject-mat- 
ter must always be derived from the law, and not from 
the consent of the parties, but in the present case 
jurisdiction is sought to be based, not upon any law 
conferring it, but upon the defendant’s consent and 
agreement to waive a jury, and submit her cause to the 
court for trial. “lt isa maxim in the law that con- 
sent can never confer jurisdiction, by which is meant 
that the consent of parties cannot empower a court to 
act upon subjects which are not submitted to its de- 
termination and judgment by the law. The law creates 
courts, and, upon considerations of general public 
policy, defines and limits their jurisdiction, and this 
can neither be enlarged nor restricted by the act of the 
parties.’’ Cooley Const. Lim. 398. 

It is said however that the Constitution and statutes 
confer upon the Criminal Court of Cook county gen- 
eral jurisdiction of all criminal cases arising in Cook 
county. That is true, but the court, when properly 
constituted for the trial of criminal cases, and espe- 
cially for the trial of felonies, consists not merely of a 
judge, but also of a clerk, a sheriff; a State’s attorney, 
and ajury. For the trial of felonies, the judge alone 
is not the court. The judicial functions brought into 
exercise in such trials are parceled out between him 
and the jury, and, so long as there is no law authoriz- 
ing it, the functions to be exercised by the jury might 
just as well be transferred, by agreement of the parties, 
to the clerk or sheriff as to the judge. 

The views we have expressed are fully supported by 
the authorities. Thus, in State v. Lockwood, 43 Wis. 
403, a defendant to a criminal information waived a 
jury, and submitted his cause to the court for trial, 
and was tried by the court and convicted. On appeal 
to the Supreme Court, it was held that the proceeding 
was a mistrial, and that there had been no coiuviction 
within the meaning of the statute. In the opinion the 
court say: “A plea of not guilty to an information or 
indictment for crime, whether felony or misdemeanor, 
puts the accused upon the country, and can be tried 
by a jury only. The rule is universal as to felonies; 
not quite so as tou misdemeanors. But the current of 
authority appears to apply it to both classes of crime, 
and this court holds that to be safer and better alike 
in principle and practice. The right of trial by jury, 
upon information or indictment for crime, is secured 
by the Constitution, and upon a principle of public 
policy, and it cannot be waived.” 

In Williams v. State, 12 Ohio St. 622, the defendants 
were indicted for a felony, and, having entered a plea 
of not guilty, they waived a jury, and consented toa 
trial by the court. and were tried and convicted. The 
conviction was reversed on writ of error, the Supreme 
Court holding that it was not in the power of the ac- 
cused to waive a trial by jury, and by consent submit 
to have the facts found by the court, so as to author- 
ize a legal judgment and sentence upon such finding. 
The question has most frequently arisen where a de- 
fendant to acriminal prosecution has waived a trial 
by a full panel, and has consented to be tried by 4 
smaller number of jurors. In all the States where the 
question has arisen in that form, with a very few ex- 
ceptions, it has been held that a defendant has no 
power to waive a trial by a full panel of twelve men, 
the reasoning upon which such decisions are based be- 
ing equally applicable to cases where an attempt is 
made to dispense with a jury altogether. The doc- 
trine of the decisions of that class is summed up by 
Judge Cooley as follows: “A petit, petty or traverse 
jury is a body of twelve men, who are sworn to try the 
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facts of a case, as they ure presented in the evidence 
placed before them. Any less than this number of 
twelve would not be a common-law jury, and not such 
ajury as the Constitution guaranties to accused par- 
ties, when a less number is not allowed in express 
terms; and the necessity of a full panel could not be 
waived—at least in cace of felony—even by consent. 
The infirmity in the case of a trial by jury of less than 
twelve, by consent, would be that the tribunal would 
be one unknown to the law, created by mere volun- 
tary act of the parties; and it would in effect be an at- 
tempt to submit to a species of arbitration the ques- 
tion whether the accused has been guilty of an offense 
against the State.’’ Cooley Const. Lim. 319. 

In Cancemi v. People, 18 N. Y. 128, the court, while 
conceding that the defendant in a criminal case may, 
by consent, affect the conduct of the cave in various 
particulars, lays down the rule that “the substantial 
constitution of the legal tribunal and the fundamental 
mode of its proceeding are not within the power of 
the parties; ’’ and, ** when issue is joined upon an in- 
dictment, the trial must be by the tribunal, and in the 
mode which the Constitution and laws provide, with- 
out any essential change. The public officer prosecut- 
ing for the people has no authority to consent to such 
a change, nor has the defendant.’’, Among the numer- 
ous other cases where a similar doctrine has been laid 
down the following may be cited: Work v. State, 2 
Ohio St. 297; Stute v. Mansfield, 41 Mo. 470; Séale v. 
Davis, 66 1d. 684; Neules v. State, 10 id. 499; Brown v. 
Stute, 8 Blackf. 561; Allen v. State, 54 Ind. 461; Com. 
v. Shaw, 1 Pitts. 492; Hill v. People, 16 Mich. 351. In 
the trial of Lord Dacres for treason, in the reign of 
Henry VIII, the question was presented whether the 
prisoner might waive a trial by his peers, and be tried 
by the country, and all the judges of the king’s bench 
agreed that he could not, for the statute of Magna 
Charta was in the negative, and the prosecution was 
at the instance of the king. The same was again re- 
solved on the arraignment of Lord Dudley in the sev- 
euth year of the reign of Charles 1, and the reason as- 
signed was that the mode of trial was not so properly 
a privilege of the nobility, as a part of the indispensa- 
ble law of the land, like the trial of commoners by 
commoners, enacted or rather declared by Magna 
Charta. 2 Wood. Lect. 346. See also 3 Lust. 30. 

In People v. Lyons, 16 Chi. Leg. N. 320, the late Judge 
McAllister, in a case brought before him on habeas 
corpus, where the defendants had been tried and con- 
victed of a felony by the court, a jury having been 
waived by their consent, delivered an able aud satis- 
factory opinion, holding that the conviction was void, 
and that the defendants were illegally imprisoned 
thereunder. 

We are of the opinion, then, both upon principle 
and authority, that the Criminal Court had no legal 
power to try the defendant without a jury, notwith- 
standing her consent and agreement in that behalf, 
and that the trial and conviction are therefore errone- 
ous. The judgment will be reversed, and the cause re- 
manded. 

(To the same effect, Slate v. Curman, 63 Lowa, 130; 
8. C., 50 Am. Rep. 741; State v. Davis, 66 Mo. 684; 8S. 
C., 27 Am. Rep. 387. Contra: State v. Kaufman, 51 
Jowa, 578; S. C., 33 Am. Rep. 148.—Ep.] 


———_»__— 


WATER AND WATER-COURSE—MILL-DAMS 
LOG SLUICE. 


MAINE SUPREME JUDICIAL COURT, MAY 6, 1889. 





STRATTON V. CURRIER.* 
A mill-owner who constructs and maintains adam on hisown 
land, on astream floatable for running logs, to raise a 





* 81 Me, 497. 





sufficient head of water to operate his mill, with a suffi- 
cient sluice-way to conveniently pass over it alllogs which 
the stream will float in its natural condition, cannot after 
ward be required to enlarge the capacity of the sluice, by 
a log-owner above his dam, who, under a charter from 
the Legislature, constructs dams to store and hold the 
water of the stream for use when needed, and removes 
natural obstructions in it, and thereby increases its capac 
ity for floating logs to such an extent that the sluice is in- 
sufficient. 
( N exceptions by plaintiffs. Action on the case for 
obstructing the Piscataquis river in 1884, at Abbot. 
The opinion shows the case. 


"). F. Davisand C. A. Bailey, for plaintiffs. 
1. G. Sebroke and W. E. Parsons, for defendants. 


LipBey, J. In 1884, the defendants were the owners 
of a milland dam across the Piscataquis river, to raise 
and hold a sufficient head of water to operaie their 
mill on their own land at Abbot. They claim that 
they had owned and possessed their mill and dam,in the 
same condition that they were then in, for more than 
twenty years. The Piscataquis river at that point was 
not navigable as a tidal river, but was floatable for the 
running of logs at certain seasons of the year. The 
defendants claim that when their dam was constructed 
it was provided with a sluice proper and suflicient for 
passing all logs that the river in its natural state, and 
as it then was and had been down to 1884, could float. 
They say that prior to that time, by reason of the nat- 
ural character of the river above their dam, the water 
fell so rapidly in the running season that compara- 
tively but a small quantity of logs could be floated to 
and over their dam. 

The plaintiffs do not seem to have controverted 
these facts, but claimed and introduced evidence to 
prove that in 1883, they obtained a charter from the 
State to build reservoir dams and otherwise improve 
the river above that place, and that under that char 
ter they had constructed two reservoir dams and oth- 
erwise improved the condition of the river for floating 
logs above Abbot. 

That in the spring of 1884 they had in the river above 
Abbot 4,000,000 of logs, which they drove duwn the 
river that seuson; and that to enable them to drive 
that quantity they had their reservoir dams full of 
water, which they used for that purpose. They 
claimed that the sluice at the defendants’ dam was not 
of sufficient capacity to enable them to run that large 
quantity of logs over the dam without uureasonable 
and unnecessary delay; and that for that reason the 
dam was a nuisance to them and caused them great 
damage. 

The great question in contention between the par- 
ties was whether the defendants were obliged to main- 
tain a sluice over their dam reasonable aud proper for 
the use of the plaintiffs for floating the large quantity 
of logs which they were able to float, by the water 
which they had stored up by their reservoir dams, and 
which they would not have been able to float by the 
natural and usual condition of the river before their 
dams were constructed, or whether they complied 
with the duty imposed upon them by maintaining a 
sluice reasonable and proper for passing all the logs, 
which could be run in the river above their miil, by 
the natural condition of the water. 

Upon this point the court charged the jury in sub- 
stance, that the defendants had a right to construct 
and maintain their dam upon their own land for the 
purpose of raising a sufficient head of water to operate 
their mill. That the stream being of sufficient capac- 
ity to float lumber, the public had a right to its use 
for that purpose; the plaintiffs had a right to its use 
for that purpose; and that in constructing and main- 
taining their dam, the defendants were bound to pro- 
vide reasonable and proper means for floating over 
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their dam the lumber which the stream was capable of 
floating in its natural condition. That they were 
not bound to provide, in 1884, for the plaintiffs a sluice 
of additional capacity to enable them to run the large 
quantity of logs, which they were able to float that 
year, by the use of the large quantity of water which 
under their charter, by artificial means, they had held 
back and stored for that purpose. 

After the judge had given the jury his instructions 
upon this point, at the request of the counsel for the 
plaintiffs he gave them the further instruction: ‘ That 
if the plaintiffs’ logs could have been driven with the 
river, in its natural state, at any season of the 
year, they were entitled to a reasonable passage when 
by reason of the water stored they could float their 
logs over the defendants’ dam.”’ 

We think the instructions correct. It is not neces- 
sary to determine what the duties of the defendants 
would have been if the capacity of the river for float- 
ing logs had been increased by removing artificial ob- 
structions, such as fallen trees, accumulations of logs, 
roots and brush in the river, which impaired its ca- 
pacity for floating lumber, for no such question ap- 
pears to have been involved or raised at the trial. 

The plaintiffs’ contention is, that if the defendants’ 
dam, as it was constructed and has been maintained 
prior to 1884, furnished reasonable and proper facili- 
ties for the exercise of the public right of floating lum- 
ber in the natural condition of the river, the action of 
the plaintiffs under their charter of increasing the ca- 
pacity of the river by removing natural obstructions 
and by artificial means had correspondingly increased 
the duties of the defendants, so that if prior to 1884 
the dam was not a nuisance, and the defendants could 
not have been made responsible, the plaintiffs, by their 
own artificial devices, converted it into a nuisance to 
the public right and changed the liability of the de- 
fendants. We think this proposition is unsound. 

The plaintiffs, by their charter, could not require the 
defendants to dv any thing in removing natural ob- 
structions in the bed of the river. They could not en- 
ter upon the defendants’ land to remove any obstruc- 
tions, to the damage of the defendants, without ren- 
dering just compensation, if their charter, in the 
exercise of eminent domain by the State, bad con- 
ferred upon them the right to do so. If they could 
not take the defendants’ property for the purpose of 
accomplishing their objects, under their charter, with- 
out just compensation, how can they by their acts un- 
der their charter increase the obligations of the de- 
fendants, and require them to construct a larger sluice, 
at an expense of $100 or $200, and thus substantially 
take their property without compensation. 

The relative rights of mill-owners and of log-owners 
on floatable streams in this State have recently been 
so fully discussed and determined by this court in 
Rolfe v. Pearson, 76 Me. 380, and in Foster v. Searsport 
Spool Spool & Block Co., 79 id. 508, that we deem it 
unnecessary to enter upon a more extended discussion 
of the law in this case. We think the instructions of 
the court are in entire accord with the law as deter- 
mined in those cases. 

Exceptions overruled. 

Peters, C. J.,. WALTON, DANFORTH, EMERY and 
HASKELL, JJ., concurred. 
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TELEGRAPH COMPANIES— NEGLIGENCE— 
EXEMPTION. 


VERMONT SUPREME COURT, APRIL 22, 1889. 


GILLis v. WESTERN UNION TEL. Co. 


Where a telegraph company, through neglect. makes an error 
in the transmission of a message, it is liable in damages to 





the sender, though the blank: on which the message was 
sent contains the conditior that for such mistakes caused 
“ by the negligence cf iis servants or otherwise," it shall 
not be liable beyond the amount paid for sending the 
message, such condition being against public policy and 
void. 
)XCEPTIONS from Windham County Court; Vea- 
zey, J. Action on the case for negligence in the 
transmission of a telegraphic message. The court 
found that the mistake was caused by want of due 
care on the part of the defendant’s operators. Judg- 
ment for plaintiff. 


Waterman, Martin & Hitt, for plaintiff. 
Haskins & Stoddard, for defendant. 


Rowe .u, J. The plaintiff, a peddler, telegraphed 
from Rochester, N. H., to the American Express Com- 
pany’s agent at Brattleboro, Vt., to ‘‘send my bale 
here.” Through the want of due care in transmission 
the letter “H” got changed to “ Y,”’ so that when re- 
ceived at Brattleboro the message purported to come 
from Rochester, N. Y., and the bale was sent there, to 
the damage of the plaintiff. The message was unre- 
peated, and written on one of the company's blanks, 
containing the usual condition as to unrepeated mes- 
sages, namely, that the company should not be liable 
for mistakes in the transmission thereof, ** whether 
happening by the negligence of its servants or other- 
wise, beyond the amount received for sending the 
same.’ The plaintiff did not read this condition, nor 
know what it was, although he had sent and received 
a good many communications by telegraph. Treating 
the condition as binding on the plaintiff if valid, al- 
though not brought home to his knowledge, as it was 
treated in argument, the question is whether it is 
valid ornot. It is very generally conceded that tele- 
graph companies may limit their common-law liabil- 
ity by express contract, and also by rules and regula- 
tions, when brought to the knowledge of their patrons 
and assented to by them. But as to the extent to 
which they may do this, and asto the reasonableness 
of the rules and stipulations by which they seek to do 
it, courts do not agree. 

It seems to be a fundamental principle, running 
through all the cases, that rules and stipulations for 
immunity, in order to be valid, must be just and rea- 
sonable in the eye of the law, and not inconsistent 
with sound public policy. But the cases differ widely 
in the application of this principle, and largely, no 
doubt because of the conflicting views as to the legal 
status of such companies. <A few of the earlier cases 
hold that they are common carriers, or, if not strictly 
such, yet sufficiently so to make them amenable to the 
same law as common carriers. Parks v. Telegraph Co., 
13 Cal. 422, is a leading case of this character. But 
this view has not obtained, and it is now generally 
held in this country that telegraph companies are not 
common carriers, nor liable as such, but are liable only 
for failure to exercise due care; and the ground of 
this proposition is that although telegraph companies, 
like common carriers, are in the exercise of a public 
calling, and consequently under obligation to serve all 
who choose to employ them within the scope of their 
business, yet that the difference between the transmis- 
sion of intelligence by means of electricity and the 
transportation of goods by any means is so great that 
telegraph companies are not common carriers, and 
that the principle of public policy that imposes upon 
common carriers the exceptional liability of insurers is 
not applicable to them. Kiley v. Telegraph Co., 109 
N. Y. 231; Grinnell v. Telegraph Co., 113 Mass. 299; Tyler 
v. Telegraph Co., 60 Ill. 421; Birney v. Telegraph Co., 
18 Md, 341; 81 Am. Deo. 607, and cases passim. 

A few cases assign telegraph companies to the cate- 
gory of bailees for hire, as Birney v. Telegraph Co., 
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supra; Pinckney v. Telegraph Co., 19 8. C. 71; and 
some others—and the argument is, that as the ground 
of their liability is the same as that of bailees, the le- 
gal status of the two must be thesame. But this doc- 
trine is justly criticised, because telegraph companies 
are engaged in a business of a public nature, and are 
precluded by rights and duties incident thereto from 
occupying the legal status of an ordiuary bailee for 
hire whose rights and duties are wholly from 
contract of employment. Gray Tel., §10. Although 
there may be no analogy between the business of tele- 
graph companies and that of public carriers of passen- 
gers for hire, yet we regard their legal status as prac- 
tically the same. Both are engaged in a business of a 
public nature. Both must serve all who come. 
Neither are insurers, nor liable as such; but both are 
liable for negligence. 

The question then is whether it is just and reason- 
able in the eye of the law, and consistent with public 
policy, that telegraph companies should be allowed to 
stipulate for immunity from liability for their own 
and their servants’ negligence. The Supreme Court 
of the United States holds that common carriers can- 
not lawfully stipulate for exemption from liability 
when such exemption is not just and reasonable in the 
eye of the law; thatitis not just and reasonable in 
the eye of the law for them to stipulate for exemption 
from liability for the negligence of themselves or their 
servants; and that these rules apply to carriers 
of goods and to carriers of passengers for hire, and 
with special force to the latter. Railroad Co. v. Lock- 
wood, 17 Wall. 357. 

If then, as we have said, the legal status of telegraph 
companies and of carriers of passengers for hire is 
practically the same, the case is strong authority 
against the validity of the stipulation under consider- 
ation. ** Conceding,’’ the court says, *‘ that special con- 
tracts made by common carriers with their customers, 
limiting their liability, are good and valid so far as 
they are just and reasonable, to the extent, for exam- 
ple, of excusing them for all losses happening by acci- 
dent, without any negligence or fraud on their part, 
when they ask to go still further, and to be excused 
for negligence—an excuse so repugnant to the law of 
their foundation and to the public good—they have no 
longer any plea of justice or reason to support such a 
stipulation, but the contrary.” 

This case agrees with the general rule on the sub- 
ject. While courts differ widely as to whether tele- 
graph companies can lawfully stipulate to any extent 
against liability for negligence, none appear to have 
gone the length of holding that they can properly stip- 
ulate against liability for gross negligence, as they call 
it. But many of the cases hold that regulations like 
the one in question, as to non-liability in respect of un- 
repeated messages and similar regulations, are reason- 
able precautions for telegraph companies to take, and 
are binding upon all who assent to them, so as to ex- 
empt the company from liability beyond the amount 
stipulated for any cause except gross negligence or 
willful misconduct on its part. Such a regulation, it 
is said, does not undertake wholly to exempt the com- 
pany from liability for loss, but merely requires the 
other party to the contract, if he considers the trans- 
mission and delivery of the message of such import- 
ance to him that he intends to hold the company re- 
sponsible in damages beyond the amount paid for the 
message for non-fulfillment of the contract on its part, 
to increase the payment by one-half; and that even 
common carriers have aright to inquire as to the qual- 
ity and value of the goods and packages intrusted to 
them for carriage, and are not liable for goods of un- 
usual value, if false answers are made to their in- 
quiries. The cases of this class have been so often and 
80 fully reviewed, and the ground of them stated, that 








it is not necessary to review them here, nor to do more 
than refer to some of them. Grinnell v. Telegraph Co., 
113 Mass. 299, is a leadiug case of this class, in which 
Mr. Chief Justice Gray reviews the cases to a consid- 
erable extent, and points out what is regarded as the 
fallacy of some of them. The following cases are also 
of this class: Kiley v. Telegraph Co., 109 N. Y. 231; 
Wann v. Telegraph Co., 3 Mo. 472; Telegraph Co. v. 
Carew, 15 Mich. 525; Passmore v. Telegraph Co., 78 
Penn. St. 238; Telegraph Co. v. Buchanan, 35 Ind. 429; 
Lassiter v. Telegraph Co., 89 N. C. 334. 

In these cases gross negligence seems to be used to 
define a degree of carelessness greater than that in- 
volved in ordinary negligence, and one of which the 
law takes distinct cognizance as an independent 
ground of liability. It may well be doubted whether 
there is any difference in law between negligence and 
gross negligence. The tendency of judicial opinion is 
to deny it. But however that may be, we are not pre- 
pared to follow this line of cases. As this ia the first 
time this question has ever been before this court for 
decision, we are at liberty to adopt the view we re- 
gard as most just and reasonable, and the most con- 
sistent with sound public policy; aud when we cuon- 
sider the relation of telegraph companies to the public, 
the character and extent of their business, and the du- 
ties and obligations incident thereto, we see no sufli- 
cient reason for distinguishing between ordiuary and 
gross negligence in this behalf, and think it most just 
and reasonable, and most consistent with sound pub- 
lic policy, that they be not allowed to stipulate against 
liability for negligence of any kind, if there be more 
than one kind. Telegraph companies do not deal with 
their employers on equal terms. There is a necessity 
for theiremployment. They are created to promote 
public convenience; and until the introduction of the 
telephone they were, and practically still are, espe- 
cially for considerable distances, without competition, 
save among themselves, in the transmission of intelli- 
gence by electricity. Their business has increased to 
vast proportions, and neither the commercial world 
nor the general public can dispense with their ser- 
vices. I[t is therefore just and reasonable that they 
should not be allowed to take advantage of their situ- 
ation, and of the necessities of the public, to exact ex- 
emption from that measure of duty that the law im- 
poses upon them and that public policy demands. 

A former eminent chief justice of this court, in his 
collection of American Railway Cases, says that 
“every attempt of carriers, by general notice or spe- 
cial contract, to excuse themselves from responsibil- 
ity for losses or damages resulting in any degree from 
their own want of care and faithfulness, is against 
that good faith which the law requires as the basis of 
all contracts or employments, and therefure based upon 
principles and a policy which the law will not up- 
hold.” 2 Redf. Am. Ry. Cas. 227. 

This doctrine is equally applicuble to telegraph com- 
panies. In the recent case of Smith v. Telegraph Co., 
83 Ky. 104, it is said that telegraph companies are pub- 
lic agents, engaged ina quasi public business; that 
care and fidelity are essential to their character as 
public servants, and that public policy forbids that 
they should abdicate as to the public by a contract 
with an individual, who is but one of millions whose 
business will not perhaps admit either of delay or con- 
test in the courts, but who are compelled to submit to 
any terms that the company may impuse, and that the 
law should not uphold a contract by which public 
agents seek to shelter themselves from the conse- 
quences of their own wrong and neglect; that the liabil- 
ity of telegraph companies is not founded wholly upon 
contract; that they are chartered for public purposes, 
extraordinary powers conferred upon them, the right 
of eminent domain given to them, and that if they did 
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not serve the public they could not constitutionally 
string wire over a man’s land without his consent; 
wherefore they are obliged to receive and transmit 
messages, aud are liable for neglect without any ex- 
presa contract, and that if they rely upon a contract or 
a notice to restrict liability, it must be one not in vio- 
lation of public policy; thatin view of the vast inter- 
ests committed to them, the extraordinary powers 
couferred upon them, and the virtual monopoly they 
enjoy, courts should compel them, nolens volens, to 
perform the corresponding duties of diligence and 
good faith to the public thereby created; that any 
other rule would defeat the very purpose for which 
the companies are chartered, namely, the accurate and 
speedy transmission of messages for the public; that 
while they may restrict their liability to a reasonable 
extent, they cannot to the extent of immunity from 
the consequences of their own negligence; that they 
must bring to the discharge of their duties that degree 
of care and skill that careful and prudent men exer- 
cise in like circumstances; and that any stipulation 
by which they undertake to relieve themselves from 
this duty, or to restrict their liability for its non-per- 
formance, is forbidden by the demands of sound pub- 
lic policy; and that to hold otherwise would arm 
them with very dangerous power, and leave the public 
comparatively remediless. This reasoning is entirely 
satisfactory tous, and we adopt it as ourown. There 
are many other cases that hold the same way, and 
upon substantially the same grounds, among which 
are the following: True v. Telegraph Co., 60 Me. 1; 
Ayer v. Telegraph Co., 79 id. 493, Fowler v. Telegraph 
Co. (Me.), 15 Atl. Rep. 29; Telegraph Co. v. Griswold, 
37 Ohio St. 301; Tyler v. Telegraph Co., 60 Il. 421; 74 
id. 168; Thompson vy. Telegraph Co., 64 Wis. 531; 
Sweatland v. Telegraph Co., 27 lowa, 433; Telegraph 
Co. v. Blanchard, 68 Ga. 299; Marr v. Telegraph Co., 1 
Pickle, 529; Womack v. Telegraph Co., 58 Tex. 176. 
Judgment affirmed. 





GAMBLING—WAGERING CONTRACT—PUR- 
CHASE FOR FUTURE DELIVERY — AD- 
VANCES — NOTE IN S#TTLEMENT — CON- 
FLICT OF LAWS—LIMITATION—ABSENCE 
FROM STATE. 


UNITED STATES SUPREME COURT, MAY 13, 1889. 


EMBREY Y. JEMISON. 


In an action on a note defendant pleaded that plaintiff was a 
broker, who had contracted to purchase for him “on a 
margin” cotton for future delivery; that the notes were 
given in settlement of losses sustained by plaintiff in car- 
rying said * cotton futures” for defendant, and that the 
purchase or delivery of actual cotton was never contem- 
plated by either party, but it was understood between 
them that settlement was to be made by one party pay- 
ing to the other the difference between the contract price 
and the market price of said cotton futures, according to 
the fluctuations of the market. Held, that the plea 
showed a wagering contract, and a demurrer to it was im- 
properly sustained. 

The note was dated and payable in New York city, but it did 
not appear whether the original contract was executed in 
Virginia or New York. Held, that as the statutes of 
both States made wagering contracts void, it was imma- 
terial which statute should control the determination of 
the validity of the original contract. 

Chapter 146, section 20, Code of Virginia of 1873, page 1002, re- 
lating to limitations of certain actions, provides that 
where such a cause of action shall accrue against a per- 
son who had before resided in that State, if such person 
shall, by departing from the same, obstruct the prosecu- 
tion of such cause, the time that such obstruction may 
have continued shall not be computed in determining the 
time within which the action ought to have been prose- 











cuted. Held, that this section does not apply where the 
defendant has removed from the State before he made the 
contract sued on, 


N error to the Clreuit Court of the United States for 
the Eastern District of Virginia. This is an 
action of debt, to recover from the plaintiff in error, 
who was the defendant below, the amount of four ne- 
gotiable notes executed by him January 21, 1878, and 
payable at the office of E. 8S. Jemison & Co., in the city 
of New York, to the order of Moody & Jemison, by 
whom they were indorsed, before maturity, to the 
plaintiff, Jemison. Each note was for the sum of 
$7,594.15; two of them payable six months and the re- 
maining two twelve months after date. There was a 
trial beforea jury, resulting in a verdict and judg- 
ment in favor of the plaintiff for the amount de- 
manded in the declaration. The case bas been brought 
here for review, the defendant contending that the 
court committed such errors of law as entitles him to 
a reversal of the judgment and to a new trial. 

In addition toa plea of nil debet the defendant filed 
a special plea of wager, in which it was averred, in sub- 
stance, that on the last of February or the first of 
March, in the year 1877, he contracted with the firm of 
Moody & Jemison, brokers and commission merchants 
of the city of New York, and members of the Cotton 
Exchange, to purchase for him, through the plaintiff, 
one of that firm, *‘on a margin,’”’ in said Cotton Ex- 
change, not actual cotton, but 4,000 bales of ** future 
delivery’’ cotton, for May delivery, commonly called 
“ futures,’”” which he did; that atthe time of the pur- 
chase the defendant had in the hands of Moody & 
Jemison about $8,000 as a margin to protect said pur- 
chase against fluctuations in the market; that in the 
first few days of the month of March the plaintiff, asa 
member of the firm of Moody & Jemison, reported 
that the margin was about exhausted by a decline in 
the market, and called for more margin, which de- 
fendant informed him he was unable to put up; that 
no agreement or contract was at that time or after- 
ward made with the firm of Moody & Jemison to bave 
the said “cotton futures’’ carried for his account; 
that no report was afterward made to him of any sale 
of such futures; that on the 21st day of January, i878, 
in the city of New York, the plaintiff called on him 
for his four notes for losses which he alleged the firm 
of Moody & Jemison had sustained by carrying said 
“cotton futures,’”’ which notes the defendant exe- 
cuted, and which are the identical notes described in 
the declaration; ‘that the purchase or delivery of act- 
ual cotton was never contemplated, either by the de- 
fendant or the said Moody & Jemison, and it was un- 
derstood between them that the settlement was to be 
made between said parties by one party paying to the 
other the difference between the contract price and 
the market price of said cotton futures, according to 
the fluctuations in the market; and therefore the de- 
fendant says that the said contract was a wagering 
contract, and that it and the said four notes for the 
consideration aforesaid are void and of no force in 
law.” 

A demurrer to this plea was sustained, the defend- 
ant taking his exception in proper form. 

On the trial of the case on the plea of nil debet the 
plaintiff, to maintain the issue upon his part, gave in 
evidence the four notes described in the declaration, 
and the defendant testified to the facts set forth in 
the above special plea of wager, and this was all the 
evidence before the jury. Thereupon the defendant 
asked the court to instruct the jury as follows: “If 
the jury shall believe from the evidence that it was not 
the intention of either party that a contract should be 
made by the plaintiff to buy and hold the bales of cot- 
ton for delivery to the defendant, but that it was the 
real intention and understanding of the parties that a 
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contract should be made which should be closed at a 
future day, not by delivery of the cotton and payment 
of purchase-price, but by payment of money to the 
one party or the other, the party to receive the same 
and the amount to be paid to be determined upon a 
basis of the difference between the agreed purchase- 
price on the —— day of ——, 18—, and the actual mar- 
ket value of the cotton on the day when the contract 
was to be closed, then the jury are instructed that 
such a contract is invalid in law and void, and that 
they must find for the defendant.’’? The court re- 
fused to give this instruction, and the defendant duly 
excepted. 

Joseph Christian and James M. Matthews, for plain- 
tiffin error. 

H. M. Herman, for defendant in error. 


Haran, J. Although the notes in suit are dated 
at the city of New York, and were payable at the office 
of E. S. Jemison & Co., in that city, it does not clearly 
appear whether the original contract between Embrey 
and the firm of Moody & Jemison, referred to in the 
special plea of wager and in the above instruction, was 
made in Virginia or in New York. There was conse- 
quently some discussion as to whether the statute of 
Virginia or that of New York should control the de- 
termination of the question as to the illegality of that 
contract. The statute of Virginia provides that “‘every 
contract, conveyance or assurance, of which the con- 
sideration, or any part thereof, is money, property or 
other thing won or bet at any game, sport, pastime or 
wager, or money lent or advanced at the time of any 
gaming, betting or wagering, to be used in being so 
bet or wagered (when the person lending or advancing 
it knows that it is to be so used) shall be void.’’ Code 
Va. 1873, p. 984, § 2. By the statute of New York it is 
provided that ‘all wagers, bets or stakes, made to de- 
pend upon any race, or upon any gaming by lot or 
chance, or upon any lot, chance, casualty or unknown 
or contingent event whatever, shall be unlawful. All 
contracts for or on account of any money or property, 
or thing in action, so wagered, bet or staked, shall be 
void.” 1 Rev. Stat. N. Y., tit. 8, art. 3, § 8, p. 662. 

Whether the validity of the original contract for the 
purchase of future delivery cotton must depend upon 
the New York statute or upon the Virginia statute it 
is not important to determine; for if such contract, as 
alleged, is a wagering contract, it is void under the law 
of either State. The plea makes a case of money ad- 
vanced by the plaintiff's firm solely for the purpose of 
carrying “cotton futures,’ for which he or they con- 
tracted, when, according to the averments of the re- 
jected plea, neither party contemplated the purchase 
or delivery in fact of cotton, and when it was under- 
stood that any settlement in respect to such purchases 
should be exclusively upon the basis of one party pay- 
ing to the other only ‘the difference between the con- 
tract price and the market price of said cotton futures, 
according to the fluctuations in the market.’’ If this 
be not a wagering contract, under the guise of a con- 
tract of sale, it would be difficult to imagine one that 
would be of that character. The mere form of the 
transaction is of little consequence. If it were, the 
statute against wagers could easily be evaded. The 
essential inquiry in every case is as to the necessary 
effect of the contract, and the real intention of the 
parties. Mr. Benjamin, in his Treatise on Sales (val- 
ume2 [6th Am. ed.], by Corbin, p. 716, § 828), after 
stating that at common law wagers that did not violate 
any rule of public decency or morality, or any recog- 
nized principle of public policy, were not prohibited, 
says: ‘‘It has already been shown that a contract for 
the sale of goods, to be delivered at a future day, is 
valid, even though the seller has not the goods, nor 
any other means of getting them than to go into the 





market and buy them.” ‘But such a contract,’’ he 
proceeds to say, “is only valid where the parties 
really intend and agree that the goods ure to be deliv- 
ered by the seller, and the price to be paid by the 
buyer. If under guise of such a contract the real in- 
tent be merely to speculate in the rise or fall of prices, 
and the goods are not to be delivered, but one party 
is to pay to the other the difference between the con- 
tract price and the market price of the goods at the 
date fixed for executing the coutract, then the whole 
transaction constitutes nothing more than a wager, 
aud is null and void under the statute.”’ 

The statute referred to by the author is that of 8and 
9 Victoria, chapter 109, section 18, which provides 
* that all contracts or agreements, whether by parol or 
in writing, by way of gaming or wagering, shall be nall 
and void; and that no suit shall be brought or main- 
tained in any court of law or equity for reeovering any 
sum of money or valuable thing alleged to be won 
upon any wager, or which shall have been deposited in 
the hands of any person, to abide the event on which 
any wager shall have been made.” 

In /rwin v. Williar, 110 U. S. 499, 508, 510, the general 
subject of wagering contracts was fully considered, 
and in the opinion, delivered by Mr. Justice Matthews, 
we expressed approval of the doctrine as announced 
by Mr. Benjamin, observing that generally in this 
country all such contracts are held to be illegal and 
void as against public policy. It was there said: “It 
makes no difference that a bet or wager is made to as- 
sume the form of a contract. Gambling is none the 
less such because itis carried on in the form or guise 
of legitimate trade.’ 

Referring to the decision in Roundtree v. Smith, 108 
U. S. 269, it was further said: ‘It is certainly true 
that a broker might negotiate such a contract without 
being privy to the illegal intent of the principal parties 
to it which renders it void, and in such a case, being 
innocent of any violation of law, and not suing to en- 
force an unlawfulcontract, has a meritorious ground 
for the recovery of compensation for services and ad- 
vances. But we are also of the opinion that when the 
broker is privy to the unlawful design of the parties, 
and brings them together for the very purpose of en- 
tering into an illegalagreemeut, he is particeps crimi- 
nis, and cannot recover for services rendered or losses 
incurred by himself on behalf of either in forwarding 
the transaction.” 

In the present case, according to the averments in 
the plea of wager, the plaintiff was the broker who ef- 
fected the purchases of future delivery cotton. He 
was privy to the unlawful design of the parties; rep- 
resented one of themin all the transactions; and ad- 
vanced the money necessary to carry, and for the ex- 
press purpose of carrying, these cotton “ futures’’ on 
account of the defendant. His position therefore was 
not that of a person merely advancing money to or for 
one of the partiesto a wager, without having himself 
any direct connection with the making or execution 
of the contract of wager itself. He was in every sense 
particeps criminis. 

In Bigelow v. Benedict, 70 N. Y. 202, 206, the Court of 
Appeals of New York said that ‘“‘ where an optional 
contract for the sale of property is made, and there is 
no intention on the one side to sell or deliver the 
property, or on the other to buy or take it, but merely 
that the difference should be paid according to the 
fluctuation in market values, the contract would be a 
wager within the statute.’’ 

In Story v. Salomon, 71 N. Y. 420, 422, which was an 
action upon a written contract for an option to buy 
or sell certain shares of stock, and the defense was that 
it was illegal and void under the statute of New York 
against gaming, the court said: ‘‘If it had been shown 
tbat neither party intended to deliver or accept the 
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shares, but merely to pay differences according to the 
rise or fall of the market, the contract would have 
been illegal."" The same principle was announced in 
Kingsbury v. Kirwan, 77 N. Y.612. There are many 
other authorities to the same effect, but in view of our 
decision in /rwin v. Williar, with which we are en- 
tirely satisfied, it is not necessary to cite them. The 
plaintiff relies upon Brown v. Speyers, 20 Gratt. 296, as 
expressing a different view of this question. But we do 
not so understand that case. The Supreme Court of 
Appeals of Virginia did not there indicate its opinion 
as to the validity of a contract for the purchase of 
“ futures,” the settlement in respect to which was to 
be upon the basis of paying simply the difference, ac- 
cording to the fluctuations in the market, between the 
contract price and the market price. 

It is contended that this is not an action upon the 
original contract, but upon the notes executed by Em- 
brey after the business transacted for him by Movudy 
& Jemison was closed, and with full knowledge upon 
his part of allthe facts. In such a case, it is argued, 
the principles announced in Jrwin v. Williar cannot be 
applied. This argument concedes, at least for the pur- 
poses of the present: case, that as the law for the pro- 
tection of the public and in the interest of good mor- 
als, declares a wagering contract to be void, the plain- 
tiff could not maintain an action for the moneys 
advanced in execution of the original contract to carry 
these “futures.”’ And yet it is insisted that he ought 
to have judgment on the notes in suit, although it ap- 
pears they have no other consideration than the mon- 
eys soaudvanced. Ajudgment upon the notes would 
in effect be one for the amount claimed by the plain- 
tiff under the original contract, at the time he de- 
manded their execution by the defendant. Indeed it 
has been held that a note could not of itself discharge 
the original cause of action, unless by express or 
special agreement it was received as payment. Sheehy 
v. Mandeville, 6 Cranch, 253, 264; Peter v. Beverly, 10 
Pet. 532, 568; The Kimball, 3 Wall. 37, 45. 

While there are authorities that seem to support the 
position taken by the defendant in error, we are of 
opinion, that upon principle, the original payee can- 
not maintain an action on a note, the consideration of 
which is money advanced by him upon or in execution 
of acontract of wager, he being a party to that con- 
tract, or having directly participated in the making of 
it in the name of or on behalf of one of the parties. 

In Steers v. Lashley, 6T. R. 61, it appeared that the 
defendant was engaged in stock-jobbing transactions 
with different persons, in which one Wilson was em- 
ployed as his broker, and had paid the ‘differences ”’ 
forhim. A dispute having arisen as to their amount, 
the matter was referred to the plaintiff and others, 
who awarded a certain sum as due from the defend- 
ant. For apart of that sum the broker drew a bill on 
the defendant, and after it had been accepted, indorsed 
it to the plaintiff. Lord Kenyon said: ‘‘If the plain- 
tiff had lent this money to the defendant to pay the dif- 
ferences, and had afterward received the bill in ques- 
tion for that sum, then according to the principle 
established in Petrie v. Hannay, 3 T. R. 418, he might 
have recovered. But here the bill on which the action 
is brought was given for these very differences; and 
therefore Wilson himself could not have enforced pay- 
ment of it. Thenthe security was indorsed over to 
the plaintiff, he knowing of the illegality of the con- 
tract between Wilson and the defendant, for he was 
the arbitrator to settle their accounts; and under such 
circumstances he cannot be permitted to recover on 
the bill in a court of law.’’ 

In Amory v. Meryweather, 2 Barn. & C. 573, 578, 
which was an action of debt on bond, conditioned for 
the payment of money by installments, the plea, in 
substance, was that the bond was given in place of a 





promissory note previously executed in payment for 
moneys advanced by an agent of the obligor in dis- 
charge of differences arising upon contracts for buying 
and selling shares in the public stocks, against the 
form of the statute; the plaintiff having knowledge 
when he received the bond that the note had been 
made by the defendant on the occasion and for the 
purpose stated. Abbott, C. J., after observing that 
there was no period of time when the plaintiff could 
have maintained an action upon the note said: ‘ We 
are all of opinion that as it appears upon the plea that 
the bond was given as a substitute for a note which 
was taken by the plaintiffs subject to an infirmity of 
title of which they had full notice before the bond was 
taken, the latter instrument is void.”’ 

In Fisher v. Bridges, 3 El. & Bl. 642, 649, which was 
an action upon a covenant in a deed to pay a certain 
sum, and which covenant was given as security for 
payment of a part of the purchase-rmoney of real es- 
tate sold by the plaintiff to the defenda=t, tu be by the 
latter disposed of by lottery, as che plaintiff knew, 
the court said: ‘“‘It is clear that the covenant was 
given for payment of the purchase-money. It springs 
from and is a creature of the illegal agreement, and as 
the law would not enforce the oriyinal illegal contract, 
80 neither will it allow the parties to enforce a secur- 
ity for the purchase-money, which by the original bar- 
gain was tainted with illegality.” See also Fareira v. 
Gabell, 89 Penn. St. 89; Griffiths v. Sears, 112 id. 528; 
Flagg v. Baldwin, 38 N. J. Eq. 219, 227; Vunninghamy. 
Bank, 71 Ga. 400; Tenny v. Foote, 95 Ill, 100; Rudolf v. 
Winters, 7 Neb. 126; Lowry v. Dillman, 59 Wis. 197. 

Assuming the averments of the plea of wager to be 
true, it is clear that the plaintiff could not recover 
upon the original agreement without disclosing the 
fact that it was one that could not be enforced or made 
the basis of ajudgment. He cannot be permitted to 
withdraw attention from this feature of the transac. 
tion by the device of obtaining notes fer the amount 
claimed under that illegal agreement; for they ure not 
founded on any new or independent cons deration, but 
are only written promises to pay that which the obli- 
gor had verbally agreed to pay. They ‘io not in any 
just sense, constitute adistinct or collateral contract 
based upon a valid consideration. Nor do they repre- 
sent any thing of value in the hands of the defendant, 
which in good conscience belongs to the plaintiff or 
to his firm. Although the burden of proof is on the 
obligor to show the real consideration, the execution 
of the notes could not obliterate the substantive fact 
that they grew immediately out of and are directly 
connected with a wagering contract. They must there- 
fore be regarded as tainted with the illegality of that 
contract, the benefits of which the plaintiff seeks to 
obtain by this suit. That the defendant executed the 
notes with full knowledge of all the facts is of no mo- 
ment. The defense he makes is not allowed for his 
sake, but to maintain the policy of the law. Coppell 
v. Hall, 7 Wall. 542, 558. Weare of opinion that the 
special plea of wager presented a good defense to the 
action, and ought not to have been rejected; also that 
the instruction asked by the defendant should have 
been given. 

The case presents another question, which it is nec- 
essary to consider. The defendant, in one of his pleas, 
alleged that the plaintiff's cause of action did not ac- 
crue within five years next before commencement of 
suit. That isthe time within which, by the general 
statute of limitations of Virginia, actions like the pres- 
ent one must be brought. Code Va. 1873, p. 999, $88, 14 
To this plea the plaintiff replied, specially that he 
ought not to be bound by any thing therein alleged, be- 
cause when the several causes of action in the declara- 
tion mentioned, and each of them, accrued to hia, the 
defendant ‘had before resided in the State of Vir- 
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ginia,”’ and by departing without the same obstructed 
him in the prosecution of his several causes of action, 
for several, to-wit, two or more, years next after the 
same accrued as aforesaid; that the time such ob- 
struction continued is not to be computed as any part 
of the period within which his causes of action, and 
each of them, ought to have been prosecuted; and that 
excluding such time, the plaintiff brought this action 
within five years next after the accruing of his several 
causes of action. This replication was based upon the 
following provision in the Virginia statute of limita- 
tions: ‘‘ Where any such right as is mentioned in this 
chapter shall accrue against a person who had before 
resided in this State, if such person shall, by departing 
without the same, or by absconding or concealing him- 
self, or by any other indirect ways or means, obstruct 
the prosecution of such right, the time that such ob- 
struction may have continued shall not be computed as 
any part of the time within which the said right might 
or ought to have been prosecuted. But this section 
shall not avail against any other person than bim so 
obstructed, notwithstanding another might have been 
jointly sued with him if there had been no such ob- 
struction. And upon a contract which was made and 
was to be performed in another State or country, by a 
person who then resided therein, no action shall be 
maintained after the right of action thereon is barred 
by the laws of such State or country.’’ Code Va. 1873, 
p. 1002, chap. 146, § 20. 

The defendant rejoined that the plaintiff ought not 
by reason of any thing in the replication alleged, to 
have and maintain his action, because by his removal 
from the State of Virginia and departing without the 
same, as alleged, he did not obstruct the plaintiff in the 
prosecution of his suit upon the alleged causes of ac- 
tion in the declaration mentioned, because such re- 
moval occurred in the year 1859,a long time before 
any of the alleged causes of action existed or accrued, 
and that when said causes of action accrued to the 
plaintiff the defendant was, and still considers him- 
self, a citizen of the State of Louisiana. Upon plain- 
tiffs motion the rejoinder of the defendant was re- 
jected upon the ground that the above section excepted 
from the general act of limitation a case in which the 
cause of action accrued against a person previously, no 
matter how long before, residing in Virginia, although 
he may have left the State before the contract sued 
upon was made, and therefore before any cause of ac- 
tion thereon accrued. This construction of the stat- 
ute was supposed to be required by the decision in 
Ficklin’s Ex’r v. Carrington, 31 Gratt. 219. Weare satis- 
fied upon a careful examination of that case, that it 
was misinterpreted by the learned district judge who 
presided at the trial below. That was an action of 
assumpsit to recover the amount of a note dated April 
1, 1865. The defendant Carrington pleaded the statute 
of limitations. The plaintiff replied that he ought not 
to be bound by reason of any thing in that plea alleged, 
because “on the Ist day of April, 1865, when the said 
several promises and undertakings in the plaintiff's 
declaration mentioned were made and entered into, 
and previous thereto the defendant was and had been 
aresident of the State of Virginia, and that afterward, 
to-wit, on or before the 15th day of November, 1866, 
the said defendant departed without the State, and 
thereafter resided in the State of Maryland, and 
thereby the said defendant obstructed the said B. F. 
Ficklin, deceased, in his life-time, and the plaintiff 
since his death, in the prosecution of his suit upon the 
said several promises and undertakings, until the 13th 
day of June, 1874, when this suit was instituted.” 

The defendant replied, specially, that by his re- 
moval he had not obstructed, etc. Thecourt held that 


the removal of the defendant, as stated in the replica- 
tion, did within the meaning of the statute obstruct 





the bringing of the suit, and consequently the time 
subsequent to such removal was not to be counted in 
his favor. It also held that the above statute, although 
somewhat different in its phraseology and structure 
from previous enactments, made no substantial change 
in the previous statutes, one of which (that of 1819, 1 
Rev. Code Va., p. 491, § 14) provided that if any de- 
fendant sball abscond or couceal himself, or by re- 
moval out of the country or the county where he re- 
sides when the cause of action accrued, or by any other 
indirect ways or means, defeat or obstruct the plain- 
tiff, then the defendant shall not be admitted to plead 
the statute of limitations. We are of opinion that 
the defendant’s rejoinder to the plaintiff's replication 
to the plea of limitations was improperly rejected. It 
shows upon its face that the defendant's removal from 
Virginia occurred nearly twenty years before the con- 
tract in question was made, and that when the plain- 
tiff s causes of action accrued he was not a citizen or 
resident of Virginia, but of Louisiana. The statutory 
provision upon which the plaintiff based his replica- 
tion has no application to this case, ifas shown by the 
rejoinder, the defendant removed from Virginia be- 
fore he made any contract with the plaintiff. We can- 
not suppose that his removal from that State nineteen 
years before that contract was made, can be regarded, 
under the statute of Virginia, as an obstruction to the 
plaintiff's prosecution of his action. The statute, so 
far as it relates to obstructions caused by a defendant 
having departed from the State, means that being a 
resident of Virginia when the cause of action accrues 
against him, and being then suable in that State, the 
defendant shall not, in computing the time in which 
he must be sued, have the benefit of any absence 
caused by his departure after such right of action ac- 
crued, and before the expiration of the period limited 
for the bringing of suit. The plaintiff was at liberty to 
sue the defendant whenever he could find him. Hav- 
ing elected to sue him in Virginia, the courts sitting 
there must give effect to the limitation prescribed by 
her law, without any saving in favor of the plaintiff on 
account of the defendant’s removal prior to the mak- 
ing of any contract whatever with the plaintiff. 

The judgment is reversed, with directions to grant 
a new trial, and for further proceedings in conform- 
ity with this opinion. 


———__>—__——_ 


UNITED STATES SUPREME COURT AB- 
STRACT. 


INSURANCE—ACCIDENT.—Deceased jumped vouun- 
tarily from a platform four of five feet from the ground, 
alighting heavily; that shortly afterward he vomited; 
from that time on retained nothing on his stomach; 
passed nothing but decomposed blood and mucus; 
and died nine days afterward. Held, that it was 
proper to charge that the jump was the means by 
which the injury, if any was sustained, was caused, 
and that the question was whether there was any thing 
accidental in the act of jumping from the time de- 
ceased left the platform to the time he alighted on the 
ground. Where two of his companions jumped from 
the same platform just before deceased, and alighted 
safely, it will be presumed that deceased intended to, 
and thought that he would, alight safely, and a ver- 
dict that it was an accident that he did not so alightis 
warranted. The plaintiff's husband was a physician, 
thirty years of age, at the time of his death. He was 
at the time of the injury strong and robust, weighing 
from 160 to 175 pounds, about six feet high, and in 
good health. With two other physicians, Dr. Crowell 
and Dr. Hirschmann, he visited a patient on June 20, 
1883, who lived in a house behind a drug-store. On 
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coming out of the house they were on a platform, 
which was between four and five feet from the ground, 
and if they got off from the platform it was but a short 
distance to the back part of the drug-store, where 
they desired to go. The two companions of the de- 
ceased jumped from the same platform,at the same 
time and place, and alighted safely. It must be pre- 
sumed not only that the deceased intended to alight 
safely, but thought that he would. The jury were, on 
all the evidence, at liberty to say that it wus an acci- 
dent that he did not. The court properly instructed 
them that the jumping off the platform was the means 
by which the injury, if any was sustained, was caused ; 
that the question was whether there was any thing ac- 
cidental, unforeseen, involuntary, unexpected, in the 
act of jumping, from the time the deceased left the 
platform until he alighted on the ground; that the 
term “accidental ’’ was used in the policy in its ordi- 
nary, popular sense, as meaning “‘happening by chance, 
unexpectedly taking place, not according to the usual 
course of things, or not as expected;”’ that if a result 
is such as follows from ordinary means, voluntarily 
employed, in a not unusual or unexpected way, it can- 
not be called a result effected by accidental means; 
but that ifin the act which precedes the injury some- 
thing unforeseen, unexpected, unusual, occurs which 
produces the injury, then the injury has resulted 
through accidental means. The jury were further 
told—no exception being taken—that in considering 
the case they ought not to adopt theories without 
proof, or substitute bare possibility for positive evi- 
dence of facts testified to by credible witnesses; that 
where the weight of credible testimony proved the ex- 
istence of a fact, it should be accepted as a fact in the 
case; but that where, if at all, proof was wanting, and 
the deficiency remained throughout the case, the alle- 
gation of fact should be deemed established. In Mar- 
tin v. Insurance Co., 1 Fost. & F. 505, the policy was 
against any bodily injury resulting from any accident 
or violence, ** provided that the injury should be oc- 
casioned by any external or material cause operating 
on the person of the insured.’’ In the course of his 
business he lifted a heavy burden, and injured his 
spine. It was objected that he did not sustain bodily 
injury by reason of an accident. The plaintiff recov- 
ered. In Insurance Co. v. Burroughs, 69 Penn. St. 43, 
the policy was against death * in consequence of acci- 
dent,” and was to be operative only in case the death 
was caused solely by ‘accidental injury.” It was 
held that an accidental strain, resulting in death, was 
an accidental injury within the meaning of the policy, 
and that it included death from any unexpected event 
happening by chance, and not occurring according to 
the usual course of things. The case of Southard v. 
Assurance Co., 34 Conn. 574, is relied on by the de- 
fendant. That case, though pending ina State court 
in Connecticut, was decided by an arbitrator, who was 
then the learned district judge of the United States 
for the district of Connecticut. But if there is any 
thing in that decision inconsistent with the present 
one we must dissent from its views. May 13, 1889. 
United States Mut. Acc. Ass’n v. Barry. Opinion by 
Blatchford, J. 
——__¢——____. 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 


CRIMINAL LAW—TRIAL— ACCUSED AS WITNESS.— 
On a trial for assault with intent to kill it is error to 
compel defendant, if he wishes to testify, to do so be- 
fore other witnesses. It must often be a very serious 
question with the accused and his counsel whether he 
shall be placed upon the stand as a witness, and sub- 
jected to the hazard of cross-examination, and one 








which cannot be a question that he is not required to 
decide until upon a full survey of all the case, as de. 
veloped by the State, and met by witnesses on his own 
behalf. He may intelligently weigh the advantages 
aud disadvantages of, his situation, aud, thus advised, 
determine how to act. Whether he shall testify or 
not; if so, at what stage in the pregress of his defense 
—are equally submitted to the free and unrestricted 
choice of one accused of crime, and are in the very 
nature of things beyond the control or direction of the 
presiding judge. Control as to either is coercion, and 
coercion is denial of freedom of action. If, in response 
to the suggestion of the judge, the accused had stated 
that he desired to testify, but could not in justice to 
himself take the stand until after other testimony 
should be delivered, what course could the court have 
taken? It could not have removed him from the pres- 
ence of the jury while the other witnesses were being 
examined, for that would have been to deny him his 
constitutional right of being present at his trial. The 
only other course was for the judge either to leave the 
defendant free to speak as a witness when he should 
elect so to do, or to compel him, before the examina- 
tion of other witnesses, to take the stand himself un- 
der the admonition that if he did not he should be pre- 
cluded from testifying at all. A defendant placed in 
such condition would frequently find the lesser evil to 
be in retiring from the court, leaving to his counsel 
the duty of eliciting from his witnesses the facts of his 
defence. But we apprehend that no court would con- 
sider such absence a voluntary one, and because volun- 
tary, authorizing the trial to progress in his absence. 
Practically the court states to the defendant that he 
may not be both defendant and witness, though the 
law recognizes him as both, and deals with him asa 
composite of both, and not wholly either. As defend- 
ant the court cannot enforce the rule against him asa 
witness, but because he is a witness it deprives him as 
defendant of his right to elect when as a witness he 
shall testify. The only rule practicable under the law 
is to treat the accused as defendant, except while he is 
upon the stand as a witness, and it is probable that 
even then there may arise instances in which the court 
will be powerless to deal with the witness because he 
is defendant. Miss. Sup. Ct., Jan. 21, 1889. Bell v. 
State. Opinion by Cooper, J. 
EVIDENCE—OPINION—VALUE OF FARM.—Farmers, 
who reside within the vicinity of a farm, who are 
familiarly acquainted with it, know its capabilities, 
aud who can testify that they know its value, may give 
their opinions in evidence with respect to its value on 
condemnation proceedings, and such opinions are com- 
petent evidence, although such farmers may not know 
of any sale of any farm in that vicinity. It is claimed 
that only such witnesses as know the market value of 
the land in question should be permitted to give opin- 
ions concerning its value, and that such opinions 
should be confined exclusively to market value. Now 
this claim is certainly untenable. It is not the market 
value merely that is in question, nor the usable or pro- 
ductive value, but it is the real value. And this real 
value involves every thing that tends to make the 
land more valuable or less valuable. ‘*The value of 
land for farm use ig a proper subject of inquiry in pro- 
ceedings to condemn it for railway purposes.”’ Rail- 
road Co. v. Barnes, 44 Mich. 223. Indeed, the value of 
land for any use is a proper subject of inquiry in such 
cases, and any thing may be shown which will tend to 
show a greater or less value or which will tend in any 
manner to affect its vaiue, and the owner may in all 
cases recover for its diminished value, taking into con- 
sideration any purpose for which it might be the most 
profitably used. The market value of property is only 
a measure or evidence of its real value, but in some 
cases it is very important. Indeed, where property 
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has an absolute market value, like government bonds 
orcertain railroad stock, it is controlling. But real 
estate can never have any such absolute market value, 
and farms can hardly have any market value at all. 
Hence, with respect to farms, we have to resort to 
other measures of value, as to the value of their use, 
etc. Each farm depends principally for its valne upon 
its improvements, its productiveness, the fertility of 
its soil, and the amount of money which can be real- 
ized from it. And it also depends for its value upona 
great variety of special things; upon its location; its 
size, shape and configuration; whether hilly, level, un- 
dulating or otherwise; its symmetry, beauty, at- 
tractiveness, etc.; whether it slopes one way or an- 
other, or in many ways; the quality and productiveness 
of its soil; the amount, kind and quality of its water, 
stone, minerals, etc.; how much forest; how much 
irie; how much cultivated land; how much uncul- 
tivated; whether subject to weeds or other pernicious 
things to make it difficult of cultivation ; its proximity 
to or remoteness from cities, towns, villages, markets, 
schools, churches, public roads, highways, and the 
kinds and characters of all these things; and also 
many other things not necessary to mention. All 
these things enter in to make a farm of greater or less 
value, and all these things may be shown. And with 
respect to these things no two farms can be alike, and 
they never are alike; and no two farms can be injured 
in precisely the same way by railroads passing through 
them. Farms are unlike railroad stock or bank stock 
or other stock which may have an actual market value. 
They are unlike wheat or corn or other grain which 
may respectively be homogeneous in character. They 
are unlike almost every thing else. The most of things 
which are bought and sold may be classified; and a 
common or market value be established for all the 
things belonging to each particular class. In such cases 
when a market value is established for one particular 
thing of any particular class, a market value is estab- 
lished for all things of that class. Bat farms cannot 
well be classified. Each farm must to a great extent 
be considered separately, and the value of each farm 
must be determined separately. The market value of 
a thing is established by sales and purchases; the us- 
able or productive value of a thing is established by 
the value of its use and the amount of profit which 
can be realized from it; but the real value of a thing 
is established or ascertained from all these things, and 
more, too. It may be true that the market value of a 
thing may be establisbed by sales and purchases of 
such thing alone made at different times, or by offers 
to purchase it made by different persons; but this is 
not the kind of market value involved in this case or 
which we have been considering. The kind of market 
value which we have been considering in this case has 
reference only to a general class or kind of property, 
homogeneous in character, or composed of a vast num- 
ber of like parts or like things, and the vulue estab- 
lished by actual sales and purchases of some part of 
the homogeneous mass, or some of the like parts or 
like things out of the general whole. This is what is 
usually understood as the market value of a thing as 
coutradistinguished from the ‘usable, productive or 
real value thereof. But it is difficult to see how this 
kind of value can be applied to farms. Of course, 
whenever a farm has a market value, it is proper and 
in many cases necessary that such value should be 
shown, but proof of such value is not exclusive of other 
modes of proving the real value of thefarm. As tend- 
ing to support these views we refer to the following 
authorities: Railway Co. v. Chapman, 38 Kan. 307; 
Railway Co. v. Hawk, 39 id. 638; Railroad Co. v. Ross, 
40 id. —; Whitman v. Railroad Co.,7 Allen, 318; Snow 
v. Railroad Co., 65 Me. 230; Railroad Co. v. Von Horn, 


v. Railway Co., 111 id. 418; Robertson v. Knapp, 35 N. 
Y. 91; Snyder v. Railroad Co., 25 Wis. 60; Railroad 
Co. v. Schluntz, 14 Neb. 421; Railroad Co. v. Weimer, 
16 id. 272; Sherman v. Railway Co., 30 Minn. 227; 
Railroad Co. v. Mims, 71 Ga. 240; Railroad Co. v. An- 
derson, 39 Ark. 167, 172; Railroad Co. v. Bunnell, 81 
Penn. St. 414, 426; Railroad Co. v. Woodruff, 5 8S. W. 
Rep. 792. See also Lawson Exp. Ev., 433-438, and cases 
there cited; 1 Suth. Dam., 798; 3 id. 462. Kan. Sup. 
Ct., Feb. 9, 1889. Kansas City & S. W. R. Co. v. Ehret. 
Opinion by Valentine, J. 


INJUNCTION—INTERFERENCE WITH VESTED RIGHTS. 
—The complainant alleged that he was the exclusive 
owner of the right to sell cigars and tobacco in a hotel, 
and that the defendant, having rented space in the 
hotel office, had subleased to F., allowing him the priv- 
ilege of selling cigars, etc. Held, that an interlocutory 
injunction restraining the defendant from interfering 
with the easement claimed by the complainant was 
properly dissolved, on the answer of the defendant 
that he had no interest inthe business of F., and had 
no power of control over such business... The injunc- 
tion against the defendant Hugh Powell was based on 
the theory that he had some interest in or power of 
control over the business of Foster Bros. & Co., and 
that he had the legal authority to revoke a mere li- 
cense given to them to sell cigars and tobacco on the 
premises occupied by them. A precedent for such an 
injunction is found in Altman v. Society, 3 Ch. Div. 
228, where the complainant, having the exclusive right 
to sell and exhibit certain foreign wares on the prem- 
ises of the defendant society, was restrained by injunc 
tion ‘‘ from permitting or neglecting to prevent’’ the 
sale or exhibition of goods by other persons in viola- 
tion of the complainant’s right. 2 High Inj., § 1151. 
But an interlocutory injunction cannot be resorted to 
for the purpose of divesting vested rights or taking 
property from the possession of one person and put- 
ting it in the possession of another, or of undoing 
what has already been done, since ‘it might thereby 
be productive of as much injury to defendant as that 
of which the party aggrieved complains.’’ The juris- 
diction therefore, as observed by Mr. High, “ being 
exercised to prevent the further continuance of inju- 
rious acts, rather than to undo what has already been 
done, on aninterlocutory application for an injunc- 
tior, courts of equity will only act prospectively, and 
willinterpose only such restraint as may suffice to 
stop the mischief complained of, and preserve matters 
in statu quo.” 1 High Inj., § 4. The explicit denial by 
Hugh L. Powell of all interest in the business of Fos- 
ter Bros. & Co., and of all power of control over them 
in conducting it, and the statement of facts made in 
the answer in support of this conclusion, all go toa 
direct denial of allegations in the bill, the truth of 
which is essential to the maintenance of the injunc- 
tion against this particular defendant. Conceding that 
he is chargeable with notice of the complainant’s 
rights, by reason of complainant’s open and continu- 
ous occupancy of the premises, the wrong done by 
Powell, 1f any, was creating the easement in favor of 
Foster Bros. & Co., which was by contract for a defi- 
nite time, in fraud of the complainant’s exclusive 
privilege, already granted by the hotel proprietors. 
The defendant could not be compelled by preliminary 
injunction to interfere with Foster Bros. & Co., so as 
to prevent them from exercising a right which he had 
sold them, inconnection withthe right of occupying 
the premises to carry on their business. He might 
thus subject himself to an action of trespass, and a 
court of equity will not compel one defendant by in- 
junction to commit a trespass on another. The rem- 
edy is rather to extend its preventivearm so as to en- 
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his title wrongfully acquired through a breach of con- 
tract, trust or confidence”, tou the prejudice of the com- 
plainant. The remedy of the appellant was to keepin 
force his injunction against Foster Bros. & Co., the 
parties themselves who were actually carrying on the 
business of selling cigars and tobacco in disturbance 
of his alleged easement. Jones v. Ewing, 56 Ala. 360; 
Code 1886, § 3524. This he has failed to do, and in the 
absence of any assignment of error based on the ac- 
tion of the chancellor in this matter, he is without 
remedy in this court. Ala. Sup. Ct., Jan. 16, 1889. 
Clay v. Powell. Opinion by Somerville, J. 


LIBEL AND SLANDER—CORPORATION—RATIFICATION 
OF PUBLICATION.—A corporation is liable in damages 
for the publication of a libel as it is for its other torts. 
Whitfield v. Railroad Co., El. BL & El. 115; Railroad 
Co. v. Quigley, 21 How. 202; Samuels v. Mail Co., 75 N. 
Y. 604, affirming dissenting opinion in 9 Hun, 2%. To 
establish its liability, the publication must be shown 
to have been made by its authority, or to have been 
ratified by it, or to have been nade by one of its ser- 
vants or agents, in the course of the business in which 
he was employed. In the present case we think there 
was evidence against the defendant upon each of these 
grounds, whicb should have been submitted to the jury 
for their consideration. It was admitted that a libel- 
ous extract from a newspaper was kept posted forty 
days in a conspicuous place in the defendant’s office in 
Boston, which was arranged especially for the sale and 
advertising of railroad tickets, and was in the imme- 
diate charge of one of the defendant’s employees. The 
plaintiff was a railroad ticket broker, doing business on 
the.same street. The statements in the libel indicated 
that he was not a safe and reliable person from whom 
to buy tickets. From the evidence in the case, the 
jury might have inferred that the defendant’s office 
was used, not merely for advertising tickets, but for 
advertising and publishing any other information of 
interest to persons about to purchase tickets, which 
would be likely to induce them to buy at the defend- 
ant’s office rather than elsewhere. One who maintains 
a place of business may be presumed to have general 
knowledge of what is done there. The jury might 
properly bave found that the defendant, having its 
principal terminus and the offices of its principal man- 
aging agents in Boston, had knowledge from time to 
time of what kinds of advertisements and notices 
were posted in its ticket office there, and that the libel 
would not have remained so long in that conspicuous 
place, if the corporation had not originally authorized 
or afterward ratified the act of posting it. But there 
was additional evidence of ratification of this publica- 
tion by the defendant. We have the letter of the de- 
fendant’s general passenger agent, written nearly a 
month before the publication was discontinued, in 
which he declined to interfere with it. This agent 
‘*was in general charge, on behalf of said corporation, 
of all the tickets, and sales of tickets, for the transpor- 
tation of passengers over the road of the defendant 
corporation and its connections, and had the general 
control and supervision of all the offices used for, and 
the agents employed by, said corporation in the sale of 
said tickets.” He was the representative of the cor- 
poration, to determine in its behalf what kinds of no- 
tices should be posted in its ticket offices. His de- 
termination to permit the libel to remain before the 
eyes of the public in the defendant’s ticket offive was 
an act of the defendant; and it was evidence from 
which, in connection with the other evidence in the 
case, the jury might have inferred a ratification of the 
original publication, and also a publication from that 
time by the defendant. Baldwin v. Casella, L. R., 7 
Exch. 325; Smith v. Commissioners, 38 Conn. 208; St. 
James Parish v. Railroad Co., 141 Mass. 500. Upon the 
third ground we think it was a question for the jury, 








ee 
on the whole evidence, whether the defendant was not 
responsible for the original act of Dow, without actual 
knowledge or subsequent ratification of it. Dow was 
in charge of the office, subject to the supervision of the 
general passenger agent. One of the uses of the office 
was to advertise tickets, and presumptively to furnish 
information in relation to the purchase of tickets. [t 
may be inferred that it was a part of his duty to post 
in the office notices pertaining to the business carried 
on there. The libel which he posted was calculated to 
diminish the plaintiff's, and thereby increase the de. 
fendant’s, income from the sale of tickets. In these, 
and other facts and circumstances, there was evidence 
that his act was done in the course of his business as q 
servant of the defendant. If it was so done, the de. 
fendant is liable for it, even though it was in excess of 
his authority, and wrongful. Howe v. Newmarch, 12 
Allen, 49; Hawes v. Knowles, 114 Mass. 518; Levi y. 
Brooks, 121 id. 501; Goddard v. Railway Co., 57 Me. 
202; Railroad Co. v. Derby, 14 How. 468. Mass. Sup, 
Jud. Ct., Feb. 28, 1889. Fogg v. Boston & L. R. Co. 
Opinion by Knowlton, J. 


MASTER AND SERVANT—CAUSE FOR DISCHARGE.— 
One’s gardener coming to blows with another, with- 
out showing circumstances, and effect on the services 
due, is not a good cause for discharge during the term. 
The hiring was, by express agreement, for one year, 
although the payments for service were to be made 
mouthly. This constituted an entire contract. Beach 
v. Mullin, 34.N. J. Law, 343. The action is brought;for 
a breach of this contract by discharging the plaintiff, 
without lawful cause, before the expiration of the year 
for which he was hired, aud to recover damages for 
the loss it has caused him. The only reason which ap- 
pears in the case for his discharge is that the plaiutiff 
and an under-gardener had a disagreement, which re- 
sulted in blows. The causes which justify the dis- 
charge of servants employed for a certain time by ex- 
press agreement, or by implication, are said to be 
various, and depend much on the nature of the par- 
ticular employmeut. They are generally reduced to 
these classes: willful disobedience of a lawful order, 
gross moral misconduct, habitual negligence or other 
serious detriment to the master’s interest, incompe- 
tence, or permanent disability from illness. They must 
be in some way counected with the duties of the ser- 
vice. Instances will be found collated in Schouler 
Dom. Rel., § 612; Wood Mast. & Serv., § 109, ete.; 
Smith Mast. & Serv., § 139, aud cases there cited. The 
circumstances are not given by which we can judge of 
the exact character of the plaintiff's offense in this case. 
A sudden affray on the grounds, resulting in no injury 
to the mistress’ business and employment, would not 
be a good ground for discharge; while a fight in the 
dwelling-house, causing damage to property, alarm to 
the employer and her servauts, and disturbance to the 
good order and quiet of her residence, might be good 
justification for an immediate discharge. On the bare 
fact given in this case, coupled with the statement 
that the two contestants were kept in her service for 
several months afterward, it does not appear that their 
misconduct on this one occasion was so injurious as to 
justify the breach of her contract with a servaut who 
had been in her employment for about fifteen years, 
It is said that, without cause, menial or domestic ser- 
vants may be discharged by general custom or usage at 
any time, on one month’s notice, or a month’s wages. 
The reason given is that contracts for services which 
bring the parties in such close proximity and fre- 
quency of intercourse that they are valuable only when 
mutually agreeable, and otherwise intolerably annoy- 
ing, should be readily terminated at the option of 
either party. Schouler Dom. Rel. 608; Smith Mast. & 
Serv., §92. A head-gardener, living in a house on his 


master’s grounds, was said to be such a menial or do- 
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mestic servant who could be discharged on a month’s 
notice, though hired for £100 per year. Nowlan v. 
Abiett, 2 Comp., M. & R. 54. The cases cited however 
are English, and the custom, if there be such in this 
country, is not so generally known and established as 
to presume knowledge of it, and an intention in per- 
sons making such contract for hiring to incorporate it 
in their agreement, or annex it as an incident. Wood 
Mast. & Serv.. § 2. In Tatterson v. Manufacturing Co., 
106 Mass. 56, it was said, in a case where three months’ 
notice was given to end a year’s employment as super- 
jutendent of a factory, that it was an attempt “to im- 
port into such engagements a rule of law analogous to 
that which applies to tenancies of real estate by oral 
agreement, or to that which governs contracts for do- 
mestic service in England. But we are aware of no 
such rule of law applicable to the case.’’ There is no 
such general custom in this State; and if there be a 
special custom of this character where these parties 
reside, it should appear that the plaintiff had knowl- 
edge of it,and made the contract subject to such 
qualification. It is also said that by remainivg after 
notice he waived his objection. He testifies that he 
did not, and insisted on his employment for the year. 
The act, in itself, is consistent with a purpose to re- 
main so long as he was permitted to stay, and assert 
his right when finally dismissed. If he had left imme- 
diately, without objection, it might be said he assented 
togoand abandon his contract. N. J. Sup. Ct., Feb. 
7, 1889. Larkin v. Hecksher. Opinion by Scudder, J. 





SHIP AND SHIPPING—COLLISION—BETWEEN STEAM- 
ER AND ROW-BOAT.—A row-boat is not a ‘ vessel” 
within the steering and sailing rule (rule 21, Rev. Stat. 
U. 8.), requiring that every steamer, when approach- 
ing ‘‘ another vessel,” so as to involve risk of collision, 
shall slacken her speed, or if necessary, stop or reverse ; 
and a steamer is not bound to change her course fora 
row-boat. While asteamer would not be justified in 
recklessly colliding with a row-boat, yet when a boat 
is discovered at such a distance that afew strokes of 
the oars would back it safely out of the way, the 
steamer hus a right to assume that those in charge of 
the boat will exercise the proper skill to avoid her, and 
where a collision is the result of their ignorance of the 
proper management of the boat, the steamer is not lia~ 
ble. The meaning of this rule is that a steamer must 
keep out of the way of a sailing vessel, and the reason 
is that the steamer is more easiiy handled. It was 
urged however that a row-boat is a ‘ vessel,’’ and 
therefore within the rule. We must construe the word 
“vessel ’’ as it is properly understood, for such is the 
sense in which the law-making power probably used it. 
When we speak of a row-boat we do not mean a “ ves- 
sel" as that term is generally understood. Nor does 
the reason of the rule apply to row-boats. Of all water 
craft they are the most easily handled. A few strokes 
of the oars in the hands of competent men will take a 
row-boat out of the path of an approaching steamer. 
The latter is confined to a channel, often narrow, 
while the row-boat requires but a few inches of water 
to float it. To apply the rule above quoted to such 
craft would be a palpable misapplication of it, and 
would wholly ignore the reason upon which it is 
founded. The fact that a row-boat is bound to keep 
out of the way of a steamer would not justify the lat- 
terin wilfully running down the former, As was said 
by Justice Woodward in the case cited: ‘tA crippled 
condition of the boat, inadequate appliances, or the 
inability of the crew to escape, shown to have been 
known or apparent to the captain, would change this 
relation and responsibility at once.’’ So we say here: 


When the pilot saw the boys in the boat they were, ac- 
cording to the testimony, from thirty to fifty yards 


boat was directly across the steamer’s path, with the 
tide against it. A few strokes of the oars would have 
backed it out of harm’s way. Or had the boys stopped 
rowing, and floated with the tide when they first saw 
the steamer they would have avoided the collision. 
How was the captain or pilot to know that they werea 
party, of inexperienced boys who had never been in a 
boat before, and knew nothing about handling it? 
They were not children so small that their appearance 
would proclaim their helplessness. When the pilot 
saw their condition, provided he fully realized it at 
all, the steamer was close upon them, and there is no 
reliable evidence that it could have been stopped, or 
its course changed so as to avoid the boat. It is true, 
Peter Ott, a passenger on the steamer, testified that 
the pilot might have changed his course, orto use the 
precise language of the witness: ‘‘He could have re- 
versed his boat in any way at all.’’ But the witness did 
not say that the collision could have been avoided. Nor 
was his testimony upon this point of any importance. 
He was a mere passenger, knew nothing of navigation, 
or the handling of a steamboat, andit would be as ra- 
tional to call a cobbler an expert in medical science as 
to permit a jury to render a verdict upon such testi- 
mony as this. We find nothing in the case to charge 
the company with negligence. On the other hand, it 
was negligence amounting to recklessness for these 
boys, who did not know how to handle an oar, to go 
out in a row-boat on the river front of a large city, 
crowded as it is with steamboats and water craft of 
all kinds. The accident was certainly a deplorable 
one, but it would be unjust to make others pay for the 
consequences of their own rashness. Penn. Sup. Ct., 
Feb. 4, 1889. Fischer v, Camden & P. Steamboat Ferry 
Co. Opinion by Paxson, C. J. 


——_»—_——_ 


THE PETROLEUM OINTMENT CASE. 


WILLIAMs V. FIREMAN’S FuND INSURANCE COMPANY. 
(54 N. Y. 569.) 


[The keeping of a small quantity of petroleum in a 
house, for medicinal purposes only, is nota “ storing” 
within the prohibition of an insurance policy.] 


Defendants had an office grand 
Which cost a beavy rent, 

Accountants there on every hand, 
A portly president 

Who was an elder in the church, 
And asked a grace each day, 

Nor left his neighbor in the lurch 
Save in a business way; 

Who with benevolence brimmed o'er, 
Who never stooped to sport, 

Who never drank, and never swore 
Except to the report. 

This company was much more wise 
Than other companies, 

For they avowed they woukd despise 
All technicalities; 

Their policies in print professed 
How deeply they were smitten 

With a fraternal interest 
For all their underwritten; 

They hounded Williams up and down 
To take a trifling risk, 

At every point about the town 
He met their agent brisk; 

** Some night would come a fire immense, 

And uninsured he'd rue it, 

And if he minded the expense 
They would pay him to do it.” 

And so they gave assurance sound 
Against all loss by fire 

On goods of plaintiff they were bound 





away, probably about the length of the boat. The row- 


Till twelve months should expire. 
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But if he “ stored” petroleum, 
They cunningly provide 

He'd forfeit all the premium 
And lose his claim beside. 

Now when the civil war broke out, 
Like a good man and true, 

Williams did not stay home and spout, 
But donned the sacred blue. 

He fought until a rebel wound 
Subdued his zeal spontaneous, 

And sent him from the battle-ground 
With a disease cutaneous. 

And when by scratching he was flayed, 
By frequent imposition 

Of crude petroleum, he allayed 
The heat of his condition. 

A little of this stuff he’d keep, 
But not enough to hurt, 

And when at night he couldn’t sleep 
He’d saturate his shirt. 

One night an accidental fire 
His house and goods did spoil, 

But unless Sickels is a'liar, 
Itspared both shirt and oil. 

The company refused to pay, 
Because of this small hoard 

Of crude petroleum, which, said they, 
He in his house had “ stored.” 

So Hand and Parsons came to court, 
And wrangled prv and con ; 

The cause made much judicial sport 
When it was sat upon. 

Said one of the commissioners, 
** Suppose he drank thesame. 

Or introduced it in his drawers— 
How would he be to blame? 

It was but medicine he took, 
Outside instead of in, 

And ‘storing,’ this in any book 
Hath ne’er decided been.” 

So Reynolds quoth, and Ear! concurred, 
And Johnson, Lott, and Dwight 

Looked solemn as Minerva’s bird; 
But Reynolds winked outright. 

The company, very low in mind, 
Crestfallen sneaked away, 

And little comfort could they find 
In the dissent of Gray. 

Good men rejoice whene’er they read 
This rare decision, which 

1s,—patriots for their land may bleed, 
But are not bound to itch. 

—Irving Browne in The Green Bag for June. 





CORRESPONDENCE. 


ExTRA WAGES FROM STATE TO LABORERS. 
Editor of the Albany Law Journal: 

Is not chapter 380 of the Laws of 1889 of New York 
State (providing that the wages of day laborers em- 
ployed by the State shall be $2 per day) in conflict with 
section 24 of article 3 of the Constitution? This section 
forbids the granting any extra compensation by the 
Legislature to any public servant. When men can be 
hired at $1 per day, isnota grant of $2 “extra com- 
pensation’’ within the meaning of the Constitution? 


THAT RANDOLPH ANECDOTE. 
Editor of the Albany Law Journal: 

In the last number of the JourRNAL, July 6, you re- 
mark on the Green Bag for June: ‘“‘Mr. Fuller has 
turned the Randolph anecdote wrong side to. It was 
Randolph who said, ‘ I never turn out for a fool;’ and 
the other man who said, ‘I do.’ This was much more 
characteristic of Randolph, who was better at attack 
than repartee.”’ 

If Mr. Faller thinks it of interest, after nearly sixty 
years, to revive that anecdote, it should be done au- 
thentically to make the illustration and the inferences 





useful. The story, as it was current in Richmond at the 
time, is as follows: Mr. Randolph, in a speech in Con. 
gress, had spoken of John Hampden Pleasants, editor 
of the Richmond Whig, as ‘“‘a degenerate son of a most 
respectable governor of Virginia.’’ Mr. Pleasants soon 
stationed himself at the exit from the Capitol, to meet 
Mr. Randolph, with a concealed rawhide, intending to 
bring on acollision, and then flog him. He met Mr. 
R. as he expected, brushed hardly against him in en- 
tering the door, saying, “I don’t get out of the way 
for puppies.” Mr. Randolph stepping widely to one 
side, and passing out, said with a bow, ‘I do, sir.” 

This closed the interview; there was no flogging—no 
hero; and Pleasants returned to Richmond with his 
feathers much ruffled and drooping. 

He was afterward killed in a duel by Ritchie, an edi- 
tor of opposite politics. 


H. 
—_—>_____—__ 
NOTES. 
HE “law’’ of wills, Heaven save the mark! Haye 


wills ever owned, will they ever own any law, hu- 
man ordivine? Is it not the pride, the boast, the sign- 
manual, the very pith and marrow of every will that 
was ever breathed by dying lips or otherwise, that it, 
like necessity, ** has no law?’’ Would it not seem as 
if the aim and end of two-thirds of the wills in exist- 
ence had been to defy the ‘** law of human kindness?” 
Is not every testator, drawing up his last will and tes- 
tament, ‘a law unto himself’’ from which ‘“law’”’ he 
recognizes no appeal? <A very kind, just and gener- 
ous, aud I may add clever and shrewd, old lady once 
observed in my presence that it was her conviction 
that ‘‘a special little demon’’—why ‘“‘little’’ she did 
not explain--“‘ was told off by evil powers to preside 
over the formation of wills’’—and having thus ex- 
pressed herself, and moreover expatiated at sume 
length upon the subject, it might have been supposed 
that when that dear old lady’s own testamentary doc- 
ument (it was an ample one) came to be opened, it 
would have been found that the aforesaid malignant 
imp had of necessity on that occasion been absent: 
He had not. No, it would really seem as if people had 
not the actual power to be their better selves at such a 
moment; as if all that is weak and worthless and in- 
consistent and untrue within the breast must perforce 
work itself out under such a test; as if, when leaving 
behind a world of crime and folly, the last act is 
bound to be a foolish if not a base one. I once read 
somewhere of a dying woman who insisted on having 
her will headed *“‘In the name of the Father, of the 
Son and of the Holy Ghost,’’ under the belief that 
such a prefix would render it more valid. Perhapsshe 
too had an inkling of the ‘‘little demon,” and hoped 
to exorcise him by something in the shape of a charm. 
If so, and if she was successful, the idea is worth con- 
sideration.—L. B. Walford in The Critic. 


An up-town lawyer went to Poughkeepsie to makea 
motion in a case before Judge Barnard. The lawyer 
who was to appear in opposition to the motion accom- 
panied him. On reaching Poughkeepsie the lawyer 
opposed to the motion stopped in a restaurant and the 
other went on to ask the judge not to adjourn court 
until after hearing their arguments. As the lawyer 
who was to make the motion entered the court-room 
the judge said: ‘‘Good morning; what can I do for 
you?” “TI havea motion to make,”’ replied the law- 
yer, ‘‘ but my friend who will oppose it stopped to get 
a lunch.” ‘Oh, never mind that,” said the judge, 
**go on and make your motion; I will hear him after- 
ward.”’ After some demur, the motion was made. 


When the lawyer finished, the judge said: ‘*‘ You may 
go and inform your friend he need not come. The 
motion is denied.” —Kingston Freeman. 
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CURRENT TOPICS. 

T always give us pleasure to find a pretext 
for making any comment which may be of 
special interest to the fair wives of our patrons, 
some of whom, we have been informed, regularly 
read this journal. We always feel that way in- 
clined when the season of legal digesting is waning 
and that of legal jesting is approaching — the vaca- 
tion, in which no legal man worketh, if he can 
avoid it, and his wife puts on her gayest apparel to 
keep nature in countenance. Besides, we are not 
disposed to let the Green Bagger of Boston have it 
all his own way in the ‘‘ useless” line. He has not 
yet brought us to the desperate pitch of the Law 
Review, of producing pictures in our columns, but 
if we should feel the pressure too strongly we 
should not stop at imitation or half-way measures, 
but should boldly proffer a ‘‘chromo” to our pa- 
trons. We leave the pictorial business, for the 
present at least, to our frivolous rivals. But we are 
pleasantly reminded of our feminine devotees by a 
case which we recently came across in the Court of 
Appeals in this State, Poulin v. Broadway, etc., R. 
Co., 61 N. Y. 621. Unfortunately it is only re- 
ported in Memoranda. This was an action for per- 
sonal injuries sustained by a woman in leaving a 
street car, through the premature starting of the 
car, whereby she was thrown down and her fair 
person battered upon the unblushing pavement. It 
seems that she must have been hindered or embar- 
rassed in some way by her clothing, for the report 
states that a request to charge that a hoop-skirt is 
“an unnecessary article of female apparel, and that 
a lady thus attired is bound to exercise more care 
in entering or alighting from a street-car than a 
man,” was held properly refused. Nothing else 
could be expected of a court so gallant that it goes 
gallivanting around the country on horse-back with 
its ladies. We do deeply regret that we cannot 
find the remarks of the court on this point, and es- 
pecially the briefs of counsel. We feel it in our 
bones that we should have uttered very witty and 
exquisite sentiments thereupon had we been the 
court or counsel. It was an occasion to move the 
tenderest sympathies and consideration of mankind 
in defense of those mysterious but fascinating aids 
to beauty which all the feminine part of the race 
assume and change at the dictate of the dress- 
maker. But yet we feel satisfaction that the dear 
creatures are in no danger now from the article of 
apparel in question. In the revolution of fashions 
the women now go scant as to skirts, and a man 
can walk with two or three of them abreast instead 
of being restricted to only one. The woman can 


skip on and off the street cars without danger, and 
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what is almost as important, she occupies no more 
than her fair and just proportion of the sitting- 
room inside. The new fashion invites and pro- 
motes proximity of sexes, and we should think 
ought to be encouraged, as matter of public policy, 
as a promoter and encourager of marriage. <A 
paternal bill prohibiting all such balloonacies would 
be in the line of public policy. For ourselves, we 
always did hate the hoop-skirt, ‘‘ dress-improver,” 
‘* bustle,” and all that sort of thing, and so glad did 
we feel, on esthetic grounds as well as for the con- 
sideration of convenience, when they ‘‘ went out,” 
that we burst into the following jeremiade on the 
subject in the Albany Journal. We did not dare 
print it in these sedate columns at the time, but the 
discovery of that hoop-skirt case has made us un- 
scrupulous, and we copy it and dedicate it to our 
feminine readers: 
Whither, with various curve, 
And perpendicular and sidelong sway, 


Thou foul deformity, dost thou preserve 
Thy bouncing, bumping way? 


Vainly the woman’s eye 
Might deprecate thy shape with hostile frown, 
As hung in strings before shop-windows high, 
Thou bobbest up and down. 


Thou lov’st the sulphurous smells 
Of Richfield Springs and Saratoga’s inns, 
But Newport's breezy beach and briny swells 
Quite knock thee off thy pins. 
The power whose magazine 
Dictates thy sway o'er fashion-weary wight, 
Would cut thy victim dead unless she’s seen 
Diametered like height. 


All day have cruel bands 
Fastened to aching vertebrae thy sphere, 
Adjusted constantly with nervous hands 
Till night-cap time draws near. 


Would heaven thy reign would end! 
No more compelled to fashion’s pipe to dance, 
Might we to limbo of queer horrors send 

Thy huge protuberance! 


Thou’rt gone! The wearer's form 
Around the nearest corner’s disappeared, 
But pictured still within the sunshine warm 

Thy frightful shadow’s reared! 


She who with such odd gear, 
Can all the laws of health and art defy, 
Must like a clumsy camel still appear, 
And waddle till she die. 


The women take themselves seriously in the 
Business Women’s Journal, of which the fourth 
number is sent us. Let us look at the contents. 
The frontispiece is a portrait of Mrs. Ella Dietz 
Clymer, a remarkably clever woman, once a success- 
ful actor, a poet, and now president of the Soro- 
sisters, with a poem of hers reflecting on mother 
Eve. But as a strong-minded woman Mrs. Clymer 
ought not to need that silver vinaigrette which 
her admiring sisters presented to her. Then there 
is a story of a young woman physician out west 
who scared off a tramp by a gun, and who * does 
not want to marry and probably never will.” 
She probably never will unless she gives up that 
gun. Although an expert shot, she ought not to 
shoot birds as she does. Mrs. Julia Ward Howe 
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owns up to seventy years. All honor to her! An 
invention is described for protecting the fingers 
from ink in writing; very useful, we should say, 
for all good women smear themselves in that act. 
Mrs. Emily Kempin, LL. D., a Swiss, is going to 
open a law school for women in New York city. A 
very sensible article, entitled ‘*‘ What Occupation 
shall I Choose?” ‘*Can Women learn to be Car- 
penters?” Well, we guess not, judging from their 
innate inability to drive a nail. But they can be 
capital upholsterers. A call for subscriptions to 
build a monument to “ Wi-ne-ma, the Indian woman 
who saved the life of Col. Alfred B. Meacham.” A 
sketch of ‘‘ Clara Barton, the angel of the battle- 
field, the pestilence and the flood,” by that perfect 
lady, Hamilton Willcox. ‘‘ Barnard College” for 
women in New York. A sketch and portrait ot 
‘Mrs. Emma F. Pettingill, a successful Brooklyn 
stenographer.” Then all sorts of ‘‘ Associations of 
Women,” especially suffrage. ‘‘A list of patents 
recently granted to lady inventors,” most of which 
patents are for articles of distinctively feminine 
use, such as ‘‘crib attachment for bedsteads.” It 
would be well for all women to cultivate a ‘‘crib 
attachment.” An ‘insect trap” sounds well. Put 
one in every crib for infantile comfort. Mrs. 
Dr. De Hart gives a ‘‘ Talk on Health.” From this 
paper the following is characteristic: ‘‘ A physi- 
cian once told me that when she was attending hos- 
pital clinics in Europe, the students were often 
called to see an operation in the night, but that it 
was usually all over before the ladies arrived, as 
their toilet was so complicated.” ‘‘ Life Insurance, 
women are fearning its value.” ‘* A Wise Father,” 
to wit: Pension Commissioner Tanner, for giving 
his daughter an $1,800 private secretaryship. ‘‘A 
Business Woman’s Dress,” with seven pockets. 
This is really encouraging thieves. In connection 
with this subject, we may refer to an article in 
a recent newspaper about a ‘‘ business woman ” 
in New York, who earns from $5,000 to $7,000 
a year as a book-canvasser. She is remarkably 
pretty, of course, and she does not make it part of 
her business to ‘‘ let on” that she is married, and if 
any of her customers want to take her to the thea- 
ter, she lets them, as part of the business attraction. 
But she is perfectly behaved. This is really out- 
rageous, She ought to be indicted for false pre- 
tenses. But it is part of the feminine idea of 
business. The radical trouble with women in busi- 
ness is that they have too little conscience either as 
to the value of what they give or the means by 
which they get their pay. Women are too apt to 
regard their personal charms as part of their busi- 
ness capital. This Business Women’s Journal is too 
apt to dwell on the same thing. But the women 
should be encouraged in winning for themselves a 
proper sphere of business. Every man standing 
behind a counter and measuring off silk and ribbons 
to women ought to be turned out into the shops 
and fields at man’s work, and the women should be 
put in their places. This would relieve the hard- 
ships of women to a great extent. 





The recent arrest of the prize-fighter, Sullivan, at 
Nashville, was a disgrace to the legal authorities, 
It is doubly demoralizing to see the law officers de. 
liberately violating the laws in a pretended attempt 
to vindicate them. Sullivan’s offense was much 
less heinous than that of the governor of Mississippi 
and the authorities at Nashville. The governor 
and police officers well knew that they had no 
shadow of justification in arresting him on a tele- 
gram. There was no need of any such illegal and 
unconstitutional conduct. If the offense is within 
the extradition laws, Sullivan can be reached in due 
course of law on his arrival home. If it is not, the 
authorities had no right to touch him. That chief 
of police at Nashville, in causing Sullivan to be 
handcuffed and in threatening his life, committed a 
grave crime. Sullivan had a perfect right to re- 
sist, and if he had been killed, it would have been 
murder. If he had resisted and killed the officer, 
he would have been within his right. We hope 
some man who understands his constitutional rights 
will some time kill an officer who undertakes to ar- 
rest him on a telegram. It would teach unscrupu- 
lous officers a wholesome and much needed lesson, 
Especially should we rejoice to see it done in the 
case of an officer, who like this Nashville male- 
factor, is deliberately breaking the law in order to 
pocket a reward. Governor Foraker at least ought 
to know better than to *‘indorse” such an applica- 
tion to the governor of Missouri. We have often 
found occasion to disagree with Governor Hill on 
matters of policy, but he is always sound on extra- 
dition, and is too good a lawyer to countenance the 
arrest of a man on a telegraphic request from an- 
other governor, without requisition, before indict- 
ment, and for an offense not a felony and com- 
paratively trifling in character. It may be that 
this gallant Nashvillian does not know any better; 
if so he ought to be taught that there is no law mm 
this country that warrants the arrest of a citizen on 
a mere telegram from the governor of another State. 
The conduct of the governor of Mississippi from 
first to last has been contemptible, and he now 
crowns his achievement by counselling the officers 
of Tennessee and other States to break the laws for 
lucre. If he is in earnest — which we doubt —let 
him require Sullivan from Governor Hill, and then 
we shall see if the offense is extraditable. Mean- 
time this wretched piece of work raises a sympathy 
with Sullivan, which all orderly citizens will wish 
could be expended on a worthier object. 


In the title-page of our last volume, sent out with 
the indexes, by mistake the volume was numbered 
forty, when it should have been thirty-nine. We 
send a corrected title-page this week. 





NOTES OF CASES. 


N Reichert v. St. Louis & S, F. Ry. Co., Arkan- 
sas Supreme Court, June 1, 1889, it was held 
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that a municipal ordinance, validated by act of the 
Legislature, granting the right of way along a cer- 
tain street, the fee to which is in adjoining owners, 
to a railway company, and under which the latter 
constructs its road-bed upon the street, is no de- 
fense to an action for the land brought by adjoin- 
ing land-owners against the railway company. But 
where the land-owners .have never objected to the 
ordinance, which was passed more than three years 
before the commencement of the action, and have 
allowed the railway company to construct its tracks, 
depots, etc., and operate its road without objection, 
they are estopped to maintain ejectment. The 
court, after citing 2 Dill. Mun. Corp. 717; Inhabi- 
tants v. Railroad Co., 4 Cush. 71; Wager v. Railroad 
00., 25 N. Y. 533; Williams v. Railroad Co., 16 id. 
109; Ford v. Railroad Co., 14 Wis. 609; City of 
Denver v. Bayer, 23 Am. Law Reg. 440; Railroad 
Oo. v. Hartley, 67 Tl. 439; Imlay v. Railroad Co., 
26 Conn. 249; Kucheman v. Railway Co., 46 Iowa, 
866; Cooley Const. Lim. 549; Taylor v. Railroad Co., 
68 Wis. 327, to the first proposition, continued: 
‘Although the appellee acquired no right of way 
under the city ordinance or act of the General As- 
sembly, it was authorized legally to appropriate it 
upon making compensation to the owner. The 
State had invested it with its right of eminent do- 
main, to be exercised at its will upon compliance 
with that condition. Jt was not bound to consult 
the pleasure of the owner. His consent would not 
have been required, nor his dissent regarded, if 
compensation had first been made to the owner. 
This condition is imposed upon the right, for the 
benefit and protection of the owner. It is entirely 
for his good, and has no reference to any public in- 
terest or policy. Such being its object and pur- 
pose, compliance with it may be insisted upon or 
waived, at the pleasure of the owner. He may ar- 
rest the first step toward appropriation until com- 
pensation is made, and to this end the law supplies 
abundant remedies, or he may permit the acts of 
appropriation to proceed until it consummated. In 
that event it does not follow that he can invoke the 
same remedies. A text-writer of high standing 
says ‘that if a land-owner, knowing that a railway 
company has entered on his land, and is engaged 
in constructing its road without having complied 
with the statute, remains inactive and permits them 
to goon and expend large sums in the work, he 
will be estopped from maintaining either trespass 
or ejectment for the entry, and will be regarded as 
having acquiesced therein.’ 2 Wood Ry. Law, 792. 
This conclusion is reached from the principle an- 
nounced by Lord Chancellor Cottenham in the case 
of Duke of Leeds v. Earl of Amherst, 2 Phil. Ch. 
117, 123, that ‘if a party, having a right, stands by 
and sees another dealing with the property in a 
manner inconsistent with that right, and makes no 
objection while the act is in progress, he cannot 
afterward complain.’ Judge Redfield quoted the 
lord chancellor with approval in a case involving 
the principle invoked in this, though on a different 
state of facts. He says: ‘In these great public 





works the shortest period of clear acquiescence, so 
as fairly to lead the company to infer that the party 
intends to waive his claim for present payment, 
will be held to conclude the right to assert the 
claim in any such form as to stop the company in 
the progress of their works, and especially to stop 
the running of the road after it has been put in ope- 
ration, whereby the public acquire important in- 
terests in its continuance. The party does not of 
course lose his claim, or the right to enforce it in 
all proper modes. He may possibly have some 
rights analogous to the vendor’s lien in England.’ 
McAulay v. Railroad Co., 83 Vt. 321. His conclu- 
sion was that a waiver barred the action of eject- 
ment. It is possible that the facts in that case did 
not call for the opinion delivered; but be that as it 
may, the case was reviewed by the court years af- 
terward, when time and experience had given op- 
portunity to test the correctness of the opinions ex- 
pressed, and they were, in so far as here quoted, 
approved in stronger language. The court there 
say: ‘ We therefore hold that where a railroad com- 
pany has entered upon land, and constructed its 
road without making compensation to the land- 
owner, and such entry and construction were by the 
latter’s consent, that ejectment and trespass cannot 
be maintained; and the same rule should apply 
where the original entry was without the consent 
of the land-owner, in case he stands by, and know- 
ing of the entry and construction, makes no objec- 
tion to it, and permits the road to be used for years. 
He should, under such circuimstances, be held to 
have acquiesced therein. But the owner should not 
be deprived of compensation for his land.’ Kittell 
v. Railroad Co., 56 Vt. 109. The Supreme Court of 
Indiana, in a late and well-considered opinion, an- 
nounces the same rule. Railway Co. v. Smith, 15 
N. E. Rep. 256. The same views are expressed by 
the Supreme Court of Ohio, and in very much the 
same terms. They say: ‘Where a party stands by, 
as we must presume the plaintiff to have done in 
the present case, and silently sees a public road con- 
structed upon his land, it is too late for him after 
the road is completed, or large sums have been ex- 
pended on the faith of his apparent acquiescence, 
to seek, by injunction or otherwise, to deny to the 
railroad company the right to use the property. 
Considerations of public policy, as well as recog- 
nized principles of justice between parties, require 
that we should hold in such cases that the property 
of the owner cannot be reclaimed, and that there 
only remains to him a right of compensation. * * * 
The work being completed, the public, as well as 
those directly interested in the road as stockhold- 
ers and creditors, have a right to insist on the ap- 
plication of the rule that he who will not speak 
when he should will not be allowed to speak when 
he would.’ Goodin v. Canal Co., 18 Ohio St. 169. 
The general doctrine is sufficiently indicated in the 
cases cited, and is abundantly sustained in many 
others. United States v. Manufacturing Oo., 112 
U. 8S. 645, 656; Harlow v. Railroad Co., 41 Mich. 
336; Pryzbylowicz v, Ratlroad Co., 17 Fed. Rep. 492; 
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Lawrence v. Steamship Co., 2 South. Rep. 69; St. 
Julien v. Railroad Co., 35 La. Ann. 924; Railroad 
Co. v. Jones, 68 Ala. 48; Pettibone v. Railroad Co., 
14 Wis. 443; Nicholson v. Railroad Co., 22 Conn. 74. 
* * * There are some courts of high learning 
that differ from the views quoted, but after a care- 
ful examination of the cases cited in the brief of 
appellants and many others upon the subject, we 
think they are against the current of authority, and 
not sustained by reason.” 


In Riley v. Lee, Kentucky Court of Appeals, May 
25, 1889, the following, published in a newspaper, 
was held libellous: ‘‘ Whereas R. did make repre- 
sentations to me that it would be impossible for my 
sister B. to secure the position of teacher ” of a cer- 
tain school, when he then knew that a contract be- 
tween her and the trustees to teach the school had 
been made, ‘‘and whereas the disappointment oc- 
casioned by this misrepresentation of his” aggra- 
vated ‘‘ my ” sister’s illness, ‘‘ and further consider- 
ing the fact that his sister had applied for the same 
school, I regard this conduct in him as uncalled for, 
ungentlemanly and detestable, as his stecement 
was fallacious. (Signed) A.” The court said: 
‘** So it may be regarded as thoroughly settled that 
if the written or printed publication tends to de- 
grade the person about whom it is written or printed 
— that is, if it tends to reduce his character or repu- 
tation in the estimation of his friends or acquaint- 
ances, or the public, from a higher to a lower grade, 
or tends to disgrace him—-if it tends to deprive 
him of the favor and esteem of his friends or ac- 
quaintances, or the public, or tends to render him 
odious, ridiculous or contemptible in the estimation 
of his friends or acquaintances, or the public — it is, 
per se, actionable libel. Accordingly to publish any 
writing or printing of a person that he is guilty of 
falsehood is libellous, Cooper v. Stone, 24 Wend. 
434-441. Also this court held in the case of Shel- 
ton v. Nance, 7 B. Monr. 129, that the following lan- 
guage written in a church book: ‘A report raised 
and circulated by William Shelton against Brother 
Nance, stating that he (Nance) made him (Shelton) 
pay a note twice, and proved by William Shelton to 
be false,’ was libellous. In this case, as well as in 
the Cooper Case, supra, the only charge against the 
party was that of having written a falsehood in ref- 
erence to another, which was held, if untrue, to be 
libellous. Truth is not only enjoined by the divine 
law, but the amity, happiness and welfare of society 
are hinged upon it; and no man can or ought to 
enjoy the reputation as that of an honest and hon- 
orable man unless he speaks the truth on all occa- 
sions. Falsehood is degrading. It ought to de- 
grade the man who tells it, and leave him a mere 
hulk, stranded on the outskirts of society, and to 
-charge him with it certainly tends to degrade him. 
* * * Malice in a case of this kind consists in 
intentionally publishing, without justifiable cause, 
any written or printed matter which is injurious to 
the character of another; and every thing written 





and published of another that is injurious to his 
character must, for the purposes of the action, be 
taken to be false, until it is shown by plea and proof 
to be true, and the presumption of malice remains 
through the entire case until it is met by plea and 
proof of a contrary nature, or that the publication 
was justifiable. The fact that the card was written 
by a person other than the appellees does not ex- 
onerate them from liability, for it is the publication 
that is the gravamen of the axtion. Nor can the 
appellees shelter, in a case iike this, behind the 
‘freedom of the press." By the provisions of the 
United States and the State Constitutions guaranty- 
ing the ‘freedom cf the press’ it was simply in- 
tended to secure to the conductors of the press the 
same rights and imnzunities that are enjoyed by the 
public at large. The citizen has the right to speak 
the truth in reference to the acts of government, 
public officials or individuals: The press is guaran- 
tied the rame right, but po greater right. The 
citizen hs the rigist to criticize the acts of govern- 
ment, provided it is with the good motive of cor- 
rectin what he believes to be existing evils, and of 
brizging about a more efficient or honest adminis- 
tration of government. For like purpose and like 
motive he may criticise the acts of public officials; 
and for the honest purpose of better subserving the 
public interests he may criticise the fitness and 
qualifications of candidates for office, not only in 
respect to their ability, fidelity and experience, but 
in respect to their honesty and personal habits. The 
press has precisely the same rights, but no more. 
The citizen may, in what he honestly believes to be 
in the interest of morals and good order, and the 
suppression of immorality and disorder, criticise 
the acts of other individuals. So may the press. 
But in no case has the citizen the right to injure 
the rights of others, among the most sacred of 
which is the right to good name and fame. Their 
rights are as absolute as his, and neither can injure 
the rights of the other. This negation extends to 
the denial of the citizen’s right to speak, write or 
print that which tends to injure the character or 
reputation of another, unless it is in fact true. The 
press is under the same restraint. As said, the 
gravamen of libel consists in its publication. If it 
be said the conductors of a newspaper may pub- 
lish as an advertisement what has been written by 
others, the answer is that the conductors of the pa- 
per are presumed to know that the writing is an at- 
tack upon the character and reputation of another, 
which no one has the right to make, unless the 
truth of the charge actually exists; and its publica- 
tion in the newspaper not only gives the charge & 
more extended circulation, but gives it a permanent 
lodgment in the memory of the living, and it may 
be reproduced when all else concerning the person 
has been forgotten. Continuing the parallel: If 
the citizen for wages should proclaim and read a 
libellous writing from the street corners, would the 
fact that he did it as a matter of business protect 
him? The answer is ‘no;’ for the reason that the 
good name of a citizen is too sacred to be let out 
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on contract. So the answer to the conductors of 
the paper is: ‘The advertisement proclaimed the 
defamation of a person’s character, which was not 
the subject of lawful advertisement, consequently 
they must answer in damages. Also in reference to 
publishing such writing without malice, as a matter 
of news, for the same reasons the answer comes 
back that it is not lawful to bruit thither and yon 
defamation of a person’s character, merely to gratify 
a morbid appetite for such scandal; that nothing 
short of the truth of the matter published will be 
heard in justification of the unwarranted liberties 
thus taken with a person’s good name. But it is 
said that it would be a harsh rule to require conduc- 
tors of newspapers to be responsible for the truth 
of the information that they furnish the public. 
The answer is that the press must not be the vehi- 
cle of attack upon the character and reputation of a 
person unless the attack is known to be true. If it 
is not known to be true, do not publish it. The 
publication can seldom, if ever, do good, and the 
indulgence in publications of the sort not strictly 
true, would soon deprave the moral taste of society, 
and render it miserable.” 


_——_—_____— 


TELEGRAPH—NOT AGENT OF SENDER. 
TENNESSEE SUPREME COURT, MAY 7, 1889. 


PEPPER V. WESTERN UNION TELEGRAPH Co. 


The sender of a telegram does not constitute the company 
his agent, and is not bound to the receiver by the terms 
of the message as negligently altered by the company. 

Special provisions in a telegram, limiting the company’s lia- 
bility in case of non-repetition of the message, cannot re- 
lease it from liability for negligence in transmission. 

Abbreviations commonly used in trade, and understood by 
the telegraph company, do not make a telegram a cipher 
communication. 

In response to an inquiry, complainants at B. telegraphed 
through defendant company to a third person at M., giv- 
ing the price of meat at $6.60 per cwt. By defendant’s 
negligence the message as delivered read $6.30, and the 
receiver ordered a car-load. Afterthe meat reached M. 
the mistake was discovered, and complainants accepted 
the $6.30 rate, and sued defendant to recover the differ- 
ence between that and the $6.60 rate ‘actually quoted. 
Held, that they were entitled to recover such difference, 
in the absence of evidence of the market price at either 
B. or M., or of the freight rates between those points. 


=e from Chancery Court, Shelby county; B. 
M. Estes, Ch. 


Turley & Wright, for appellant. 
Henry Craft, for appellees. 


Foxes, J. This isa suit by complainants to recover 
damages for a breach of a contract to deliver correctly 
acertain telegram intrusted to defendant as the owner 
and operator of a telegraph line. The facts necessary 
to a correct understanding of the case are as follows: 
On October 5, 1886, R. F. Bugg & Co., produce brokers 
at Birmingham, Ala., sent by defendant company to 
complainants, who were produce dealers at Memphis, 
this telegram: ‘‘ Quote cribs loose, and strips packed.” 
Thereupon complainants wrote out upon the usual 
printed blanks of the defendant company, and deliv- 
ered to the proper agent of the defendant for trans- 
mission, this reply, addressed to Bugg & Co., at Bir- 
mingham: ‘‘Car-cribs six sixty, c. a. f., prompt.” The 
word “cribs” meant in the meat trade clear ribs, and 
“o. a. f.’’ meant.cost and freight. These terms were 





well understood in the trade and by the defendant. 
This telegram, as delivered by the company to Bugg & 
Co., read “ six thirty ” instead of ‘“‘six sixty," being 
in other respects correct. Thereupon Bugg & Co. or- 
dered a car-load of the meat, amounting to 25,000 
pounds. Complainants shipped the meat, and drew 
on Bugg & Co. for $1,650, the price of the meat at 
**six sixty.”” Bugg & Co. refused to pay the Graft, re- 
lying on the telegram as received by them; and com- 
plainants accepted of them $1,575, the value of the 
meat at the price of “six thirty,” making a loss to 
to complainants of $75. 

Complainants at once notified the company of the 
mistake, and that the same had entailed upon them 
the loss of $75, and demanded payment of this sum, 
which the company declined to make. The defend- 
ant in its answer says it is not liable—Firstly. Because 
the telegram in which the error occurred fails to give 
any idea as to its true meaning, whereby defendant 
was unable to judge of its importance; that it can only 
be held liable for damages which it might reasonably 
have contemplated as a result of itserror; “that it is 
not responsible for results flowing from a mistake in 
the transmission of such cipher dispatches.’’ Secondly. 
That the dispatch not being repeated, their liability 
is, by the terms of the printed blank, which is the con- 
tract, limited to the cost of the telegram. Thirdly. 
That in no event are they liable for the difference in 
the value of the car-load of meat at the price contained 
in the telegram as received by it and the price in the 
message as delivered by it to Bugg & Co., i. e., be- 
tween $6.60 per 100 pounds and $6.30, claiming that 
complainants could have recovered their meat from 
Bugg & Co., as it was shipped in consequence of said 
mistake. There was judgment for the complainants 
for the sum of $75, with interest from the date of the 
delivery of the meat. Defendant has appealed, assign- 
ing errors. 

It is unnecessary for us to determine what is the 
measure of damages for error in the transmission of a 
telegram written in cipher—a question upon which 
the authorities are not in harmony, and one where 
there are very many nice distinctions and refinements. 
The telegram before us is in no sense in cipher. It is 
an abbreviation merely, and from the proof in the 
cause, an abbreviation known to the company. It 
fully apprised the company that a proposition to sell 
clear rib meat in car-load lots at $6.60 per 100 pounds was 
made, and the company could reasonably have antici- 
pated that if the proposition was accepted the writer 
of the message would forward the goods in expecta- 
tion of such price, and that his loss, if there was an er- 
ror in delivering the message by the negligence of the 
company, would be the difference between the real 
value of the goods and the price at which the sender, 
in the exercise of reasonable prudence, might be able 
to dispose of them when rejected by the proposed pur- 
chaser in consequence of the error. In other words, 
the company knew that carelessness or mistake in the 
delivery of the message might expose the sender to 
pecuniary loss, the amount or extent of which it was 
not necessary for it to know. ‘It is only necessary 
that the damages be such as may fairly be supposed to 
have entered into the contemplation of the parties 
when they made the contract—that is, such as might 
naturally be expected to follow its violation;” and it 
was only necessary for the company to know that the 
telegram related to a matter of business, which if im- 
properly transmitted, might lead to pecuniary loss 
upon the basis above suggested, to be increased or di- 
minished according to the particular circumstances of 
the case, and to be determined upon the rule of com- 
pensation to the party injured. 

The second matter of defense set upin the answer, 
predicated upon the terms of the special contract con- 





tained in the printed blauks of the company need not 





46 THE ALBANY LAW JOURNAL. 











a 





Pickle, 529, which settles in this State, in accord with 
the overwhelming weight of authority, that such stip- 
ulations will not avail the company where the damage 
has resulted from the negligence of its agents or offi- 
cers. The mistake or error here is clearly shown to 
have been occasioned by such negligence. Indeed 
learned counsel for the company have not made any 
contention to the contrary iu this court. This brings us 
to the consideration of the third and serious ground of 
defense—the n re of damages in this particular case. 
The contention of the counsel for complainants is— 
and such was the view of the learned chancellor—that 
the company was the agent of the complainants as the 
sender of the telegram, and that the complainants 
were therefore bound to let Bugg & Co. have the goods 
at $6.30, the price erroneously named in the dispatch 
as delivered; and that the loss must be measured by 
the difference between the price at which they were 
willing and expected to sell and the price which, in 
consequence of the error of such agent, they were com- 
pelled to sell. 

In our opinion this contention cannot be maintained 
either upon principle or authority. The minds of the 
party who sends a message in certain words and the 
party who receives the message in entirely different 
words have never met. Neither can therefore be 
bound the one to the other, unless the mere fact of em- 
ployment of the telegraph company as the instrument 
of communication makes the latter the agent of the 
sender. Upon what principle can it be said such an 
agency arises? The telegraph company is in no sense 
a private agent. It is clothed by the State with cer- 
tain privileges; it 1s allowed to exercise the right of 
eminent domain. Inexchange for such franchises it 
is onerated with certain duties, one of which is the ob- 
ligation to accept and transmit over its wires all mes- 
sages delivered to it for that purpose. The parties 
who resort to this instrumentality have no other 
means of obtaining the benefit of rapid communication, 
which is the price of its existence. They have no oppor- 
tunity and no power to supervise or direct the manner 
or means which the company use in the discharge of 
their duties to the public in the transmission of mes- 
sages for particular individuals. They can only de- 
liver to the company a legible copy of what they wish 
communicated, with no expectation that such paper is 
to be carried to the party addressed; and their con- 
nection with the company there and then ceases. They 
have contracted with the company to transmit the 
words of the message to the party addressed,through its 
own agents and with its own means. The party receiv- 
ing the message knows that he is not obtaining any 
communication direct from the sender, but that he is 
receiving what the company has taken,and changed the 
form of, from the paper on which it was written, 
transmitted by electricity over the wires of the com- 
pany, and reduced to writing at its destination by an 
agent of the company; and that it only represents 
what was written by the sender, in the event that there 
has been no imperfection in the mechanism of the 
company nor negligence in the servants of the com- 
pany. Knowing the scope of the employment and the 
methods of transmission, the receiver should be held 
to know that the sender is bound by the contents of 
the telegram as received only so far as itis a faithful 
reproduction of what is sent. He knows furthermore 
that if he acts on the telegram, and it should turn out 
to have been altered by the negligence or wrongful act 
of the company, the latter is liable to him for such in- 
jury as he may sustain thereby. Ordinarily there is 
no relation of master and servant between the sender 
of the telegram and the company. Where this rela- 
tion does not exist the principal is not responsible for 
the torts of the agent, and the negligent delivery of an 
altered message, when acted on by the receiver to his 











detriment, is a tort for which the telegraph company 
alone is responsible. The company retaining excly- 
sive control of the manner of performance, and of its 
own employees and instrumeuntalities, the sender of 
the message being absolutely without voice in the 
matter, it seems to us that the position of the com. 
pany to its employer is that of “‘independent con- 
tractor” as defined and understood in the well-settled 
class of cases where the employer is held to be not re- 
sponsible for the negligence of the contractor in the 
performance of his work or undertaking. The many 
and marked differences between the employment of 
such companies to trausmit a dispatch and the em- 
ployment of a private person to deliver a verbal mes- 
sage, are 80 manifest that we cannot assume the lia- 
bility of the sender in the first instance, from his 
conceded liability in the last for the negligence of the 
instrumentality employed. Such a holding not only 
does violence to well-settled principles of the law of 
agency, but may lead to the absolute ruin of the party 
employing this useful and now necessary public me- 
dium of rapid transmission of intelligence; so that 
every consideration of public policy would seem to 
point to a different result, unless the courts find them- 
selves constrained by the great weight of authority to 
uphold the contention here made. 

How are the authorities? In England and in Scot- 
land the idea of agency in the company, so as to bind 
the sender upon a telegram negligently changed in 
the transmission, is repudiated. Henkel v. Pape, L.R., 
6 Exch. 7; Verdin v. Robertson, 10 Ct. Sess. Cas. (8d 
series) 35. 

Mr. Gray inhis work on Communication by Tele- 
graphy, while stating the law to be in England and 
Scotland as above, says that in this country the rule is 
in general otherwise, citing a m-imber of cases in note 
3, section 104. Itis to be noticea however that this 
author, after making the statement above given, 
throws the weight of his learning and research against 
what he says is the tendency of the American courts, 
and in an instructive discussion of the question seems 
to demonstrate that the English rule is the correct 
one. It is also worthy of remark that in the note al- 
ready referred to he follows the citation of the cases 
which are said to make the American rule with the 
statement that ‘‘as a matter of fact it has been de- 
cided in a single instance only (Telegraph Co. v. Shot- 
ter, 71 Ga. 760) that the receiver of an altered message 
is entitled to hold the sender responsible upon its 
terms;” adding “tuat tie principie which would al- 
low him to do so hczever has been considered in the 
other cases.’’ 

Let us see what may be briefly said of the other 
cases. In Wilson v. Railroad Co., 31 Minn. 481, it is 
apparent from pages 482, 483, of the opinion that the 
question of agency was really not involved. With 
Rose v. Telegraph Co., 3 Abb. Pr. (N. S.) 408, we con- 
tent ourselves with what Mr. Gray says of this case: 
“Tt seems to affirm that theemployer of a telegraph 
company is responsible upon a negligently altered 
message, but it does not necessarily determine the 
question. The case decided that the plaintiff, who 
was the agent of the sender of a message altered 
through the negligence of the defendant, could not 
maintain an action against the defendant for the in- 
jury sustained through acting tjun that alteration. 
The decision was rested upon tic ground that the 
plaintiff had sustained no injury through the act of 
the defendant, since he had a perfect remedy for his 
loss against the sender of the message. The ground 
of this decision is open perhaps to objection.” See 
section 78. Continuing the author says: ‘‘Assuming 
its sufficiency, it may be urged that the case in reality 
decided only that the employer of a telegraph com- 
pany is responsible upon a negligently altered message 
where the relation of principal and agent exists be- 
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tween him and the receiver of that message—a decision 
which does not determine the question under consid- 
eration.” 

Dunning v. Roberts, 35 Barb. 463, is of little weight. 
The case decided simply that the defendant was re- 
sponsible upon a message which was unquestionably 
correctly transmitted and delivered—although it was 
not the one that he wished sent—upon the ground of 
the relationship of principal and agent existing be- 
tween himself and the actual sender of the message. 
The latter moreover, in the absence of the operator of 
the company, telegraphed the message himself, so that 
no contract at all was made between the telegraph 
company and the defendant.” 

In Saveland v. Green, 40 Wis. 431, there was no ques- 
tion of a mistake in the dispatch; the only question 
was whether the telegram received, where no mistake 
was claimed, was to be treated as the original, so as to 
make it competent evidence of the contents of such 
telegram. 

Durkee v. Railroad Co., 29 Vt. 127, decides that the 
original, where the person to whom it is sent takes the 
risk of its transmission, or is the employer of the 
telegraph company, is the message delivered to the 
operator; but where the person sending the message 
takes the initiative, so that the telegraph company is 
to be considered as his agent, the original is the actual 
message delivered at the end of the line. In this case 
there was no question of mistake, nor of the sender’s 
being bound thereby, but merely a controversy as to 
what was original and what was secondary evidence of 
the contents of atelegram. Moreover if this case de- 
cides any thing pertinent to the case at bar, it is that 
as Bugg & Co. first invoked the services of the tele- 
graph company, inviting a reply from complainants 
through the same medium, the company, in shch case, 
was the agent of Bugg & Co., and not of complain- 
ants, so that the latter would not have been bound by 
the negligence of the company. 

Telegraph Co. v. Dryburg, 35 Penn. St. 298, isa case 
where the receiver of an altered message, who had 
suffered injury thereby, was allowed to recover against 
the telegraph company as foratort. If the telegraph 
company is the agent of the party who sent the tele- 
gram, then we are unable to see how the receiver act- 
ually suffered injury iu this case, because if the sender 
of the telegram was bound to make good to the re- 
ceiver the contract as reported in the altered message 
according to its terms, then the party addressed could 
have recovered of the sender the value of the 200 bou- 
quets called for in the altered message instead of two 
suuquets. Whatis said in this case as to agency of 
the company so as to bind the sender is pure dic- 
tun. 

Howley v. Whipple, 48 N. H. 487, the next case cited 
by Mr. Gray in the note referred to, so far as it touches 
the question now under consideration, is a mere dic- 
tum, and it would be uninstructive in this connection 
to state what it really does decide. The character of 
the question before that court may be inferred from a 
quotation which the opinion makes from sections 340, 
341, Scott & J. Tel., adding that ‘* many cases are cited 
in the above work from which it is held that in all 
controversies between the sender of the message and 
the company the original message is the one left at 
the office by the party sending it. But where a man 
sends a proposition to another man by telegram, and 
gets areply accepting the offer, the original message, so 
far as binding the acceptor is concerned, is the copy 
delivered to him at the other end.” So of Barons v. 
Brown, 25 Kans. 410; Matteson v. Noyes, 25 Ill. 591; 
Railroad Co. v. Maheney, 82 id. 73; Williams v. Brick- 
ell, 37 Miss. 682; Railroad Co. v. Russell, 91 Ill. 298; 
State v. Hopkins, 50 Vt. 316. They relate alone to the 
question of original and secondary evidence, so far as 





they touch directly or indirectly upon the matter now 
under consideration. 

Morgan v. People, 59 Ill. 58, was where the plaintiff 
in an execution telegraphed to the sheriff to hold up 
the sale contemplated thereunder. The sheriff refused 
to obey the telegram, and was sued for damages by 
the owners of the property. It was held that the tele- 
gram delivered to the sheriff was the original, and that 
he should have obeyed it. There was no alteration or 
mistake in the telegram. 

Smith v. Easton, 54 Md. 138, was this: Smith & 
Whitney, who were creditors of W. H. Easton, deter- 
mined to attach his property to secure their debt. It 
was agreed however that he might telegraph to his 
brother, J. T. Easton, in New York, and that all par- 
ties would await the reply. W. H. telegraphed to J. T. 
as follows: ** Smith & Whiting are here, and will at- 
tach the stock if not secured.” He received a reply 
saying: ‘‘ Willindorse your Smith & Whiting note— 
three months.’’ Smith & Whiting took the note of W. 
H. Easton at three months in satisfaction of their 
claim, and sent it to J. T. Easton in New York for his 
indorsement, which was refused. Threupon they sued 
him, and introduced the telegram that was received 
by W. H. Easton, upon which they had acted. The 
court held that the telegram received was not evidence 
of aliability upon J. T. Easton, but that the telegram 
written by J. T. should have been indorsed or ac- 
counted for. This certainly decides nothing to sup- 
port complainant’s contention here. On the contrary, 
the logic of it would seem to be adverse to the idea of 
agency in the company, for if the company was the 
agent of the sender when it delivered the telegram, 
the telegram as delivered was the act of the principal, 
and ought to bind him. 

We have devoted more time and space to these cases 
than might appear to be necessary, but as they are 
summed up in the note referred to by Mr. Gray aa the 
cases that are regarded as making what is called the 
rule in America, it was deemed not out of place to as- 
certain what they were. We make and bave no criti- 
cism upon what these cases do decide; we merely say 
that they are not authority upon which to predicate 
the claim that the courts in this country have estab- 
lished or settled the question under consideration. As 
already stated, Mr. Gray not only shows that upon 
principle the English holding is the correct one, but 
while listing the cases above mentioned as indicating 
a contrary view, he states that most of them are dicta. 
There is but one case referred to by him—and the in- 
dustry and learning of counsel have produced no other 
—which directly adjudges that the sender of a tele- 
gram is bound to the receiver by the terms of the mes- 
sage as negligently altered by the company. That is 
thecase of 7'elegraph Co. v. Shotter, 71 Ga. 760. With 
very great respect for thes high character of that 
learned tribunal, we cannot approve the line of rea- 
soning pursued, nor the conclusion therein reached. 
The facts of the case present the question exactly in the 
shape, and under the same circumstances, which we 
have in the case at bar. The learned judge delivering 
the opinion places his conclusion in part on the fact 
that in England the government has charge of the tele- 
graph lines, and upon the idea that a merchant or 
business man would lose credit and commercial stand- 
ing were he to refuse to make good to his correspond- 
ent the contract contained in his message as delivered. 
We cannot see how the fact of governmental charge 
of the telegraph system can make any difference, for 
in this country the sender is as impotent to control 
and direct the movements and conduct of the tele- 
graph company as if it were under the government, 
while in no sense can the company be said to be a bailee 
or carrier of the particular message. Nor can we see 
how the commercial standing of the sender, who re- 
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mits his correspondent to his recourse on the telegraph 
company for such injury as may result from the er- 
roneous message, can be affected. 

The Georgia case however, while holding that the 
sender was bound to let the receiver have the goods at 
the reduced price stated in the erroneous message, de- 
cides that the sender is not entitled to recover from 
the company, as damages, the difference between the 
price as written by the sender and that delivered by 
the company, upon the ground that there was no evi- 
dence that the purchasers at the points where the tele- 
grams were received would have given the price at 
which the goods were offered in the correct telegrams, 
nor what was the market value of the goods at the 
place to which they had been shipped in consequence 
ofthe error, the court holding that the measure of 
damages in such case was “ the difference between the 
price offered by the error of the telegfam and the mar- 
ket value at the point to which shipped—that is, what 
the seller could have gotten there."’ This case there- 
fore, though holding as stated concerning the idea of 
agency, is opposed to the conclusion of the chancellor 
in the case at bar on the measure of damages. 

Being of opinion then that the complainants were 
not bound to let Bugg & Co. have the goods at the 
price erroneously communicated by the telegraph 
company, but that it was their privilege to have 
reclaimed them when Bugg & Co. refused to pay the 
price as written by complainants, let us see what 
were their rights and duties, and what is the criterion 
of damage in such acase. They were bound to have 
taken just such steps as a reasonably prudent man 
would take to save himself had the mistake or error 
been his own. A man under such circumstances is 
not to be held to have done the wisest and best thing, 
but to the exercise of reasonable skill and diligence. 
Whether he so acted or not is a question of fact to be 
left to the jury under proper instructions by the court 
in a jury case, and for the court to try as any other 
questions of fact in chancery or non-jury cases. What 
would be prudent in one case might be very unwise in 
another, dependent on the character of the goods, the 
market value in the place to which sent by the mis- 
take, or the value at the place from which sent, regard 
being had to storage, expense of selling, handling, 
freights, depreciation of perishable goods and fluctua- 
tions in the market, etc. For instance, in one case it 
might occasion less loss to sell at the price named in 
the message as erroneously delivered, where the cost 
and risk of storage and selling in that market would 
be heavier than the difference in the price as sent and 
the price as received, or the cost of returning the goods 
where the freight both ways might be more than such 
difference. Where the difference in the price as sent 
and the price as erroneously delivered was greater 
than would be the cost of such retaining and selling 
there with freight one way, or greater than returning 
with freights both ways, regard being had tothe mar- 
kets at the two places, then he ought not to sell at the 
price so named, but should retain or return, according 
to his best judgment. In such cases the courts will 
not be over nice, on behalf of the negligent company, 
in adjusting the scales to the wisdom of the several 
means open to the party injured, and undertake to 
weigh carefully the question as to what was best, as 
then appeared, and certainly not as to what was best 
as seen in the light of subsequent events, but will 
merely require the victim of the negligence to act in 
good faith in the exercise of ordinary prudence, in the 
effort to extricate himself from the situation in which 
he has been placed. Where this has been done the loss 
resulting will be the measure of damages which he 
will be entitled to recover, upon the doctrine of com- 
pensation. 

It is manifest that it would be unreasonable to ex- 





pect the same conduct in a case where the goods ship. 
ped in consequence of the negligence of the company 
was lumber, coal, or the like, where freights would be 
a large factor in the loss, and in a case where the goods 
were bonds, diamonds, and the like, where freights 
are insignificant compared with value. Such consid- 
erations, together with the facilities for sale, proxim- 
ity to other markets, and the like, are to be regarded 
in connection with the facts and circumstances of each 
particular case. 

This is a summary of the result of general principles, 
all of which are too well settled to require citation of 
authority. Applying these principles to the case at 
bar, we find no proof in the record that would enable 
us to ascertain the damages fairly resulting from the 
negligence of the telegraph company. There is noth- 
ing to show what was the market value of the meat at 
Birmingham, nor at Memphis, unless the telegram as 
written by the sender is to be considered as fixing it. 
This is evidence of what the sender was willing to 
take for it, and in the absence of proof to the contrary 
may be said to furnish evidence of the market value 
in favor of the party making the offer, as against third 
parties. There is no proof as to freight either way, so 
that we cannot say whether the complainants have 
acted prudently in selling at the price named in the er- 
roneous telegram or whether they should have sought 
other purchasers at Birmingham, or recalled the meat 
to Memphis, or taken some other course. In the ab- 
sence of some such proof it is impossible for the court 
to ascertain the extent of the injury inflicted by the 
company’s negligence, so as to fix and determine the 
compensation therefor with certainty. But the neg- 
ligence being established, and the complainants hav- 
ing shown that they disposed of the goods at the price 
named in the erroneously delivered message, which 
was one of the means open to the shipper for extricat- 
ing himself with the smallest loss, and there being no 
proof whatever tending to show that such disposition 
of the goods was not the very best thing to be done 
under the circumstances, we are of opinion that the 
difference between the price named in the telegram as 
sent and as delivered, where sale is actually made at 
the latter price, may be taken as the correct measure 
of damages where, as in the case at bar, the difference 
is not so great as to excite suspicion, and wbere from 
the character of the goods it does not appear unrea- 
sonable and improper to make such disposition of the 
goods. Where theconduct of the party injured in his 
effort to extricate himself from loss does not appear to 
have been improvident, norin bad faith, and the loss 
is shown from such conduct, the burden of proof is 
upon the author of the wrong to show that the loss 
might have been mitigated by a different course of 
conduct, which a reasonably prudent man ought to 
have taken. In the absence of such proof, the loss a8 
shown will be taken as the correct measure of dam- 
ages in the particular case. Of this the wrong-doer 
certainly cannot complain; the fault being his that 
there is not proof that some other course of conduct 
would have lessened the damages. 

Let the decree be affirmed with costs. 





NEGLIGENCE—DANGEROUS PREMISES. 
NEW YORK COURT OF APPEALS, JUNE 4, 1689. 


Cusick v. ADAMS. 


Defendant built a bridge across a river, from his own premises 
on one side to a highway on the other. The bridge had 
been used more or less by the public, but without any in. 
vitation by plaintiff to déso, or any advantage accruing 
therefrom to him, and it had very apparently become ae- 
fective. Plaintiff, for his own pleasure, and without any 
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invitation from defendent, attempted to cross over the 
bridge, and was injured by reason of the defects. Held, 
that defendant owed plaintiff no duty in regard to the 
bridge, and was not liable for the injury. 


eo from Supreme Court, General Term, Third 
Department. 


N. C. Moak, for appellant. 
P. D. Niver, for respondent. 


Gray, J. The plaintiff recovered damages against 
the defendant for injuries resulting from a fall through 
a hole in a bridge, which the defendant had some 
years previously constructed over the Mohawk river, 
to connect an island belonging to him with the city of 
Cohoes. The plaintiff was crossing the bridge in order 
to see some shooting match upon the island. He sus- 
tained no relations with the defendant, and it is not 
pretended that defendant had any thing to do with the 
objects which induced the plaintiff to cross the bridge. 
He simply used it for his own convenience and pleas- 
ure. The right to recover was sustained at the Gen- 
eral Term of the Supreme Court, on the the- 
ory that the defendant, by his construction of 
the bridge and of the approach to it, extended 
the public highway to all appearance over the 
bridge, and thus misled the plaintiff to his damage. 
The proof hardly, in my opinion, warrants any such 
assumption. Thecity end of the bridge rested on a 
vacant piece of land, and not on the highway. But 
even granting that the end of the bridge connected 
with a highway or street, [ do not think that circum- 
stance of sufficient importance by itself to justify our 
departure from the well-settled rule in such cases, 
where the defendant as the owner of the premises 
whereon a strunger is injured, is sought to be held for 
the damage. It is not a question of appearances, nor 
of what the plaintiff supposed from the appearances, 
but simply whether the defendant has failed in any 
duty which he owed to the plaintiff, either generally, 
as amember of society, or particularly, because of any 
relations subsisting between them. We have here but 
a question of law upon the proofs. 

Did the defendant, in constructing the bridge for 
his own convenience or purposes, thereby assume any 
active duty of vigilance to see that those who went 
upon it voluntarily, and by no invitation, express or 
implied, of his, but simply by his sufferance, were not 
injured? Tdo not see how, by my connecting my 
premises with a public highway, there is imposed any 
duty upon me to maintain and protect that connection 
for a public use. The duty of the individual is to use 
his property in such wise as not to injure his neighbor, 
and he may not maintain a nuisance upon his prem- 
ises; but this case does not fall within the application 
of such rules. The plaintiff was an utter stranger to 
the defendant. He was not upon the bridge by the 
defendant’s invitation, nor upon any business of his. 
The evidence does not disclose any reason for his being 
there at all with which the defendant was counected 
orconcerned. It does appear that the bridge was 
used by the public for the purpose of crossing over to 
the island; butit was not so used by any agreement 
with the defendant, or with his permission. It was 
merely by his sufferance that they made use of it. 

The principle is now well settled by repeated adju- 
dications in this country andin England where a per- 
son Coines upon the premises of another without invi- 
tation, but simply as a bare licensee, and the owner of 
the property passively acquiesces in his coming, if an 
injury is sustained by reason of a mere defect in the 
premises the owner is not liable for negligence, for 
such person has taken all the risk upon himself. The 
theory of liability in negligence cases is the violation 
of some legal duty to exercise care. Among the nu- 
merous cases | refer to the following only as necessary 





to illustrate the general rule of liability: Gautret v. 
Egerton, L. R., 2 UC. P. 371; Hounsell v. Smyth, 7 C. B. 
(N. S.) 743; Burchell v. Hickisson, 50 L. J., Q. B. 101; 
Ivay v. Hedges, L. R., 9 Q. B. Div. 80; Sutton v. Rail- 
road Co., 66 N. Y. 243; Larmore v. Iron Co., 101 id. 
391; Splittorf v. State, 108 id. 205; Donahue v. State, 
112 id. 142; Hargreaves v. Deacon, 25 Mich. 1; Severy 
v. Nickerson, 120 Mass. 306; Parker v. Portland Co., 69 
Me. 173; Vunderbeck v. Hendry, 34 N. J. Law, 467. 

In Whittaker’s Smith on Negligence (1st Am. ed.) the 
cases are collected and the doctrine is discussed. The 
case of Beck v. Carter, 68 N. Y. 292, does not help the 
plaintiff. In that case there was an affirmative act on 
the defendant’s part, which contributed to the occur- 
rence. There the owner had long suffered the land to 
be used by the public as a part of the highway before 
his hotel, and while the hotel stood, it was rather to 
his advantage to leave the strip of land open to the 
public. Upon this land the owner had made an exca- 
vation, which he left unprotected, and the plaintiff 
fell in one dark night. That wasa different case from 
this, where the defendant, on the proof, was not shown 
either to be advantaged by any use by the public of 
his bridge, and where he was charged with no afltirma- 
tive act. He had undoubtedly suffered the bridge to 
get out of repair. For what reason, or what his inter- 
est in its maintenance was, we are not informed, nor 
are we concerned; and the knowledge is immaterial 
to the case. We may observe further that the danger- 
ous condition of the bridge was not concealed. The 
holes were very apparent, and the bad condition of 
the bridge had existed for several years. It therefore 
cannot be said that the bridge was in any sense a trap, 
which rendered innocent persons subject to injury. 

In the recent case of Ivay v. Hedges, L. R., 9 Q. B. 
Div. 80, the court went very far in support of the doc- 
trine of non-liability of an owner for injuries occa- 
sioned to others while upon his premises. There a 
landlord let out a house to several tenants, each of 
whom had the privilege of using the roof for the pur- 
pose of drying their linen. The plaintiff, one of the 
tenants, while on the roof, slipped, and the rail being 
out of repair (and known by the landlord to be so), fell 
through it into the court below. Lord Coleridge said 
that no liability rested upon the defendant for not 
keeping the rail in repair in the absence of an absolute 
contract for the use of the roof. He held that “the 
tenant takes the premises ashe finds them.”’ 

The opinion of Lindley, L. J., in the case of Burchell 
v. Hickisson, 50 L. J., Q. B. 101, is much in point. 

I think the General Term judgment proceeded upon 
the wrong theory, and that this case falls clearly within 
the doctrine laid down by the authorities I have cited. 
The principle upon which the cases of Larmore v. Iron 
Co., Splittorf v. Stale and Donahue v. State, supra, 
were decided is applicable here; and the opinions of 
Judges Andrews and Ruger are instructive reading 
upon the question of liability raised in this case. 
No other question in the case demands our considera- 
tion. 

The judgment of the Supreme Court and of the Al- 
bany County Court should be reversed, and a new trial 
had, with costs to abide the event. 

All concur. 





NEW YORK COURT OF APPEALS ABSTRACT. 


MUNICIPAL CORPORATIONS—NUISANCE.—(1) Defend- 
ant city, without authority, granted a liceuse to a 
grocer, on payment of a fee, permitting him to keep 
his delivery wagon standing in the street in front of 
his store night and day. Held, that the wagon consti- 
tuted a public nuisance, and that for damages result- 
ing therefrom, the city was liable. Callanan vy. Gil- 
man, 107 N. Y. 360. It is no answer to the charge of 
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nuisance that even with the obstruction in the high- 
way, there is still room for two or more wagons to 
pass, nor that the obstruction itself is not a fixture. 
If it be permanently or even habitually in the higb- 
way, it isa nuisance. The highway may bea conven- 
ient place for the owner of carriages to keep them in, 
but the law, looking to the convenience of the greater 
number, prohibits any such use of the public streets. 
The old cases said the king’s highway is not to be used 
as a stable-yard; and a party cannot eke out the incon- 
venience of his own premises by taking in the public 
highway. These general statements are familiar, and 
are borne out by the cases cited. King v. Russell, 6 
East, 427, decided in May, 1805; Rex v. Cross, 3 Camp. 
224; Rex v. Jones, id. 230; People v. Cunningham, 1 Den. 
524; Davis v. Mayor, etc., 14 N. Y.506, 524; Callanan v. 
Gilman, supra. Familiar as the law is on this subject, 
it is too frequently disregarded or lost sight of. Per- 
mits are granted by common councils of cities, or by 
other bodies in which the power to grant them for 
some purposes is reposed; and they are granted for 
purposes in regard to which the body or board assum- 
ing to represent the city has no power whatever, and 
the permit confers no right upon the party who obtains 
it. As was said by Lord Ellenborough in the case of 
Rex v. Jones, supra, the law upon the subject is much 
neglected, and great advantages would arise from a 
strict, steady application of it. This case is a good 
example of its neglect. The Legislature has expressly 
enacted that the city shall have no power to authorize 
the placing or continuing of any encroachments or ob- 
structions upon any street or sidewalk, except the 
temporary occupation thereof during the erection or 
repair of a building on alot opposite the highway. 
Consolidation Act, § 86, subd. 4, p. 23; People v. Mayor, 
etc., 59 How. Pr. 277; Ely v. Campbell, id. 353; Lavery 
v. Hannigan, 20 Jones & S. 463. The owner of this 
wagon was not a cartman, nor was the wagon used as 
a public cart, but only as a means to enable the grocer 
to transact his own private business. He acquired no 
right by virtue of the license to store his wagon in the 
street; and in doing so, he was clearly guilty of main- 
taining a public nuisance. The defendant was also 
guilty. It assumed to authorize the erection and con- 
tinuance of a public nuisance. To be sure, the legal 
power to grant the license to obstruct the street was 
by the Legislature withheld from the defendant, yet, 
nevertheless, it did grant just such a permit and took 
compensation on account of it. In thus doing, the 
city became a partner in the erection and continuanve 
of such nuisance. It was a nuisance, not by reason of 
the manner in which the thills were tied up, but be- 
cause the wagon was stored in the street. It was not 
a mere negative attitude which.the defendant adopted, 
such as would have been the case had it simply ac- 
quiesced in the manner in which the street was used. 
In this case it not only acquiesced in such use, but it 
actually encouraged it by making out and deliveringa 
license to do it; and it received directly and imme- 
diately from the owner of the wagon a compensation 
for the erection and maintenance of a nuisance under 
the authority of such license. Under such circum- 
stances the defendant must be held liable the same as 
if it had itself maintained the nuisance; for the owner 
of the wagon was nothiug more than an ageut through 
whom the defendant did this unlawful act. Irvine v. 
Wood, 51 N. Y. 224. (2) Another vehicle on the street 
collided with the wagon, causing its thills, which were 
improperly tied up, to fall down and injure plaintiff's 
intestate. Held, that the unlawful obstruction, and 
not the negligent fastening of the thills, was the prox- 
imate cause of the injury, and that the city was liable. 
To be sure, it may be said that, if the thills had not 
been negligently tied, they would not have fallen. 
But that was simply the way in which, by reason of 





the presence of the obstruction, the accident occurred. 
The obstruction in such case must be regarded, within 
the meaning of the law on the subject, as the proxi- 
mate cause of the damage. We think that in a case 
like this, where no obstruction would have existed but 
for the wrongful conduct of defendant, it must be held 
responsible for the damage which is caused by reason 
of the obstruction, even though it might not have hap- 
pened if the licensee had been careful in regard to the 
manner in which he exercised the assumed right 
granted him by the license. The defendant, under 
these circumstances, must take the risk of such care, 
and not an innocent passer-by. This is not a case for 
the application of the doctrine that where the injury 
results from the negligent mode in which the licensee 
exercises the privilege granted to him, which mode is 
not part of the license, there must be proof of negli- 
gence showing permission to use, or acquiescence in 
the use of, the mode after notice or knowledge on the 
part of the licensor. That may be the rule where the 
thing licensed is legal because of the license, and the 
illegality consists in the manner in which the license is 
carried out. The difficulty here does not aloue consist 
in the negligent manner of fastening up the thills, but 
the license itself—the permission, with or without a 
consideration, to obstruct the street at all for any such 
purpose as was the case here—is the wrongful act on 
the part of the defendant which renders it responsible 
for the damage naturally sustained from such obstruc- 
tion. We do not say that this principle of responsi- 
bility would render the city liable in every case of a 
mistaken exercise of power authorizing the use or oc- 
cupancy of a public street by an individual. We con- 
fine ourselves to the decision of this case, and we sim- 
ply say that when the city, without the pretense of 
authority, and in direct violation of a statute, assumes 
to grant to a private individual the right to obstruct 
the public highway while in the transaction of his pri- 
vate business, and for such privilege takes compexsa- 
tion, it must be regarded as itself maintaining @ nui- 
sance so long as the obstruction is continued by reason 
of and under such license, and it must be liable for all 
damages which may naturally result to a third party 
who is injured in his person or his property by reason 
or in consequence of the placing of such obstruction 
in the highway. June 4, 1889. Cohen v. Mayor, etc., 
of New York. Opinion by Peckham, J. Gray, J., dis- 
senting. 


NEGOTIABLE INSTRUMENTS = ACTIONS — PLEADING. 
(1) Though the complaint in an action on a note does 
not state that there is due thereon from defendant to 
plaintiffs a specified sum, as required by section 534 
of the New York Code of Civil Procedure, but merely 
alleges that plaintiffs are the lawful owners and _ hold- 
ers of the note, which is set out, the defects in the 
complaint are cured by an answer which admits the 
execution of the note by defendant, and does not 
allege payment. (2) An allegation that letters of 
administration were duly issued and granted to 
plaintiffs by the surrogate of New York county, and 
that they duly qualified as such administrators, and 
entered upon the duties of their office, sufficient as 
against the technical objection made for the first time 
at the trial, that it is not alleged that the surrogate 
had jurisdiction to appoint them. (3) Defendant 
proved a note for $750, set up as a counter-claim, exe- 
cuted by plaintiff's intestate, and also that at the date 
of that note he gave the intestate a note for the same 
amount, in exchange, which note he produced, with 
the intestate’s and other indorsements showing that it 
bad been discounted and used. Plaintiffs showed that 
they had called on defendant to pay notes due the in- 
testate to the amount of $2,200, and that he always 
admitted his liability to pay them, but never stated or 
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claimed that he had a note of $750 which he should 
assert as an offset. Held, sufficient to warrant the 
jury in finding that the latter note was not a valid 
offset. (4) In an action on a note, the validity of which 
was not in dispute, the only issue being as to defend- 
aut’s counter-claim, testimony that a certain other 
note, upon which also defendant was admittedly 
liable to plaintiffs, had been put into judgment, and 
payment collected, was entirely harmless to defend- 
ant. June 4, 1889. Cohu v. Husson. Opinion by 
Earl, J. 

PAYMENT—BY DRAFT.—A debtor sent its creditor a 
check on bankers at M. Thecreditor on the same day 
sent the check to its bank at New York for collection. 
That bauk on the day after its receipt sent it to the 
drawees ai M. for collection and remittance, according 
to acommon practice among banks. The usual form 
of remittance in such cases was by draft. The drawees 
sent a New York draft for the amount, but on the 
same day they failed, and made an assignment. The 
draft being presented without delay, payment was re- 
fused. Held, that the draft did not constitute pay- 
ment of the debt. The case of Roberts v. Fisher, 43 
N. Y. 159, was one in which the note of a third person 
was delivered by a debtor to hia creditor in payment 
for goods purchased, and which the latter received in 
payment and discharge of the debt. The maker of 
the note was insc'venc when the transfer was made, 
though the fact was unknown tothe contracting par- 
ties. The question raised was which of them should 
bear the loss? The court said: ‘‘Upon broad princi- 
ples of justice it would seem that a man should not be 
allowed to pay a debt with worthless paper, though 
both parties supposed it to be good; ”’ and added that 
the loss had already occurred when the note was re- 
ceived. The loss bad actually fallen upon and hap- 
pened to the vendee before the note was received by 
the vendor, and the vendee could not shift his own 
loss upon the vendor, both parties acting innocently, 
aspayment for the goods bought. Sohere. Before 
the draft was received, and while it was on its way, 
the county of Westchester had lost its money on de- 
posit with Masterton & Co. by the failure of that firm. 
Its check was unpaid, and its liability remained, and 
even if the collecting bank could be said to have ac- 
cepted the draft, it did so under a mutual mistake of 
fact, if Masterton & Co. were innocent in sending it, 
and had not, as in People v. Cromwell, taken all risks 
of the paper by a new dealing put in the place of and 
intended to take the place of the money actually ten- 
dered. People v. Cromwell, 102 N. Y. 477, distin- 
guished. June 4, 1889. Thomas v. Westchester Co. 
Opinion by Finch, J. 

WITNESS—COMPETENCY—TRANSACTIONS WITH DE- 
CEDENTS.—Plaintiffs sued for an alleged loan made by 
their intestate to defendant, and to prove the loan 
showed that intestate drew his check, payable to de- 
fendant, and that the latter cashed it. They then in- 
troduced defendant himself, who testified that at the 
date of the check intestate owed him nothing. There- 
upon plaintiffs rested, and defendant offered himself 
as a witness to prove the circumstances attending the 
giving of the check. Held, that although the transac- 
tion was one had personally with intestate, and de- 
fendant would ordinarily have been precluded from 
testifying about it under section 829 of the New York 
Code of Civil Procedure, the matter having been opened 
by plaintiffs in theirexamination of defendant, the lat- 
ter vas compstent to explain the whole transaction. 
Merr:tt v. Campbell, 79 N. Y. 625. Thecheck on its face 
import«d a personal transaction between the parties to 
the inetrument; and that it was in fact a personal 
teansaction between them was shown outside of the 
testimeny of the defendant. The material issue was, 
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what was the real character of that transaction? The 
plaintiffs, by calling the defendant, and proving by 
him that the intestate owed him nothing when the 
check was given, showed that the transaction was not 
a payment, apd by eliminating this element character- 
ized the transaction asaloan. If the question put to 
the defendant by the plaintiffs had been in a direct 
form —as for instance, “was the check given for a 
debt,’’— no doubt could be entertained that the ques- 
tion would have been concerning the transaction be- 
tween the parties when the check was given, and, if 
answered in the negative, the door would have been 
opened to the defendant to show what the transaction 
was, and that it was not aloan, which would be the 
presumption in the absence of further explanation. 
The mere form of the question can make no difference 
if the question put in substance called for an affirma- 
tion or negation as to the character of the transaction 
in question. The point is the same in principle as if 
the defendant, not having been called as a witness by 
the plaintiffs, had offered himself as a witness in his 
own behalf, and with a view of showing that the check 
was given in payment of a debt, had been asked: ‘‘ Was 
the intestate, on the day of the date of the check, in- 
debted to you in the amount for which the check was 
given?” It is plain that he could not have been per- 
mitted to testify directly that he received the check 
in payment of a debt, or that it was not given as a 
loan, or that it was a gift, because this would be per- 
mitting him to testify what the transaction was. It is 
equally plain, we think, he could not have been per- 
mitted indirectly to accomplish the same end by per- 
mitting him to testify that when the check was given 
there was a debt owing him by the intestate of the 
same amount, thereby excluding the idea of a loan, 
and raising the inference that the transaction was a 
payment. He could not in this way be permitted to 
characterize the transaction, i. e., to show what it was 
not, and to accomplish by indirection what he could 
not have doue directly. The plaintiffs could not ask 
the defendant, as their witness, the same question, 
except at the risk of opening the whole transaction. 
They could not call the defendant, and show by him 
that there was no debt, and consequently that the 
transaction was not the payment of a debt, and pre- 
clude him from testifying as to what the transaction 
was, or that it was not that which the evidence given 
by him on their examination presumptively established 
it to have been. There is difficulty in administering 
the rule declared in section 829. The survivor of one 
of two parties is not precluded by that section from 
testifying to any independent fact material to the liti- 
gation — that is, to any fact which does not involve 
the disclosure of « personal transaction or communi- 
cation with the deceased, or is not concerning such 
personal transaction or communication. Every mate- 
rial fact tends directly or indirectly to prove or dis- 
prove the issue to which it relates. But the survivor 
is not precluded from testifying in his own behalf toa 
material fact, simply because it may throw light upon, 
or tend to prove or disprove, the transaction in issue. 
The statute closes the lips of the survivor only as to 
personal dealings between the parties. It does not 
deprive him of the right to testify to any material fact 
known to him, not involving the disclosure of a per- 
sonal transaction with the decedent, although such 
fact may indirectly prove or disprove a personal‘trans- 
action upon which the suit is founded. In other 
words, the testimony of the survivor is not excluded 
because it bears upon the issue to be decided, or be- 
cause it bears upon a personal transaction which is 
itself the subject of inquiry. It is excluded only when 
it isin effect a disclosure of what has occurred between 
the witness and the deceased in relation to the subject 
in controversy. If, in substance, the fact sought to be 
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elicited respects a personal transaction, and tends di- 
rectly to disclose a personal transaction, or the pres- 
ence or absence of some element in a personal trans- 
action, then the fact is not, we think, an independent 
one, and the survivor is precluded from .testifying to 
it, unless the way is opened by his examination by 
the other party. Tooley v. Bacon, 70 N. Y. 54; Mav- 
erick v. Marvel, 90 id. 656; Koehler v. Adler, supra; 
Lerche v. Brasher, 104 N. Y. 157; Clift v. Moses, 20 N, 
E. Rep. 392. The examination of the defendant by 
the plaintiffs as to the existence of a debt between the 
witness and the intestate when the check was given, 
directly bore upon the nature and character of the 
transaction, and was an indirect method of proving 
the transaction itself. They therefore made the de- 
fendant a competent witness to testify in his own 
behalf as to the same transaction. Juue 4, 1889. Nay 
v. Curley. Opinion by Andrews, J. 


——__ >___—__ 


ABSTRACTS OF VARIOUS RECENT 
DECISIONS. 

ABATEMENT AND REVIVAL—DEATH OF DEFENDANT 
—ACTION FOR BREACH OF MARRIAGE CONTRACT.—An 
action for breach of contract of marriage is an action 
* affecting the character of the plaintiff,”’ within the 
meaning of Code Mill. & V. Tenn., § 3560, providing 
that no civil action commenced, except actions for 
wrongs affecting the character of plaintiff, shall abate 
by the death of either party; and such action does not 
survive against the administrator of the promisor. The 
plaintiff, by her suit, necessarily tenders an issue as to 
her character. By her action she declares herself suit 
able fora wife aud the mother of a family, and invites 
the defendant to controvert her assumption. Upon 
her character and conduct depend her chances of re- 
covery. After the proof of the contract, the first step 
of the plaintiff is ordinarily to undertake to establish 
a good name for virtue. The first inquiry of the at- 
torney, on application to him to institute suit, is, can 
her character or conduct be sustained. Can they be 
assailed? The suit then must be one “affecting the 
character of the plaintiff,” and is within the exception 
of the statute. Aside from the statute the rule is: 
‘The promise is so far of a personal character that 
the breach of it gives no action to the personal repre- 
sentative of the party injured, unless perhaps special 
damage to the estate of the decedent is alleged and 
proved; nor does itsurvive against the administrator 
of the promisor.’’ 2 Pars. Cont. 70; Stebbins v. 
Palmer, 1 Pick. 71; Smith v. Sherman, 4 Cush. 408. 
Tenn. Sup. Ct., Feb. 28, 1889. Weeks v. Mays. Opin- 
ion by Turney, C. J. 


ABATEMENT—DEATH BY WRONGFUL ACT—HUSBAND 
AND wiFre.—In Maryland, as at common law, an action 
by a husband to recover damages for the negligent 
killing of his wife abates on the death of the husband ; 
Revised Code of Maryland, 1878, page 592, section 32, 
which provides for the survival of personal actions, ex- 
pressly excepting from its operation actions for per- 
sonal injuries. This is an action by the husband to re- 
cover damages for the death of his wife, who was 
killed by an engine while she was attempting to cross 
the track of the defendant company. Pending the suit 
the plaintiff died, and the question is whether the ac- 
tion thereby abates. The plaintiff died before the act 
of 1888, chapter 262, were passed, and the question is 
not therefore affected by the provisions of that act. 
As to the first point relied on by the appellant, this is 
fully covered by Ott v. Kaufman, 68 Md. 56. There 
the suit was brought by the husband to recover dam- 
ages for an assault and battery on bis wife, per quod 
he lost her services, and upon the death of the defend- 











ant the court held the suit abated. Such actions, say 
the court, abated at common law upon the death of 
the sole plaintiff or sole defendant; and the Code, 
which provides for the survival of personal actions, 
expressly excepts from its operation aetions for per. 
sonal injuries. Old Code, § 1, art. 2. Cregin’s Case, 
83 N. Y. 596, the court said was decided upor tis ian. 
guage of the New York statute, which is sitogethor 
different from our statute. Then, as to Potter v. Reit- 
road, 30 Law T. (N. 8.) 765, there the suit was or'gin- 
ally brought by the wife as executrix of her hus’,and, 
and the demurrer to the declaration was overruled, on 
the ground that the action was, in substance, anaction 
ex contractu. Bramwell, J., said: “It is clear that this 
action is, in substance, one of contract. Novv, here 
has been a breach of contract which has caused a log: 
which has fallen on the personal estate.” And, 0” ap 
peal to the exchequer chamber—32 Law T. (N. 8.) 36— 
Coleridge, C. J., said: ‘* This is a clear case. It ap- 
pears to be plainly an action ex contructu. From a 
breach of the contract on the part of the defendant a 
Joss or damage accrued to the personal estate of the 
plaintiff's testator.” Md. Ct. App., March 1, 1889, 
State, to Use of Harvey, v. Baltimore & O. R. Co. 
Opinion by Robinson, J. 


ARREST—TRESPASS TO REALTY.—The Code of North 
Carolina, section 291, provides that the defendant may 
be arrested (1) inan action for the recovery of dam- 
ages, ‘‘ where the action is for an injury to person or 
character, or for injuring or for wrongfully taking, 
detaining or converting property.”’ Section 3765, para- 
graph 6, provides that ‘“ preperiy,”’ ss used in the 
Code, shall be construed to iuean bovi personalty and 
realty, unless inconsistent with the rianifect legisla- 
tive intention. Held, that ‘‘ property,” as used i. sec- 
tion 291, refers only to personaivy, and that tha‘ sce 
tion does not authorize an arrest in action for dam ges 
done by trespassing on land, cutting down. trees, twar- 
ing down fences, ete. It is urged that there ‘s no more 
reason why one should be arrested forinjuring = horse 
or other personal property than for burning a house, 
cutting down trees and committing other injuries to 
real estate. To this it may be said that personal prop- 
erty is more perishable in its character, and that in- 
juries to it may be sufficient to wholly impair its value 
before the courts can stay the hand of the destroyer, 
while no considerable damage can be done to real 
property before the preventive power of the law can 
be invoked. It may also be said thut real estate is pe- 
culiarly protected by the criminal law, and that the 
Legislature could not have intended to subject to ar- 
rest and imprisonment one, who honestly mistaking 
his boundary, commits some slight injury to the land 
of his neighbor, which could be done if the construc- 
tion contended for prevails. But the most conclusive 
answer tosuch suggestions is that it is not our prov- 
ince to speculate as to what the law should be, but to 
construe itas itis. The inquiry then is, whether by 
the ordinary rules of construction the statute under 
consideration warrants an arrest for injuries to real 
property. Section 3765, paragraph 6, of the Code, pro- 
vides that the word “ property ” shall include all prop- 
erty, both real and personal, and that this construction 
shall be observed unless it ‘* would be inconsistent 
with the manifest intention of the General Assembly, 
or repugnant to the context of tiu same statute.” The 
foregoing definition of ** property ” and section 291 of 
our Code are exact copies of the New York Code upon 
the subject. The construction of this language there- 
fore by the Court of Appeals of that State, is entitled 
to great weight with us, and we cannot do better than 
to quote the words of Hunt, J., in delivering the opin- 
ion of the court, in Merritt v. Carpenter, *42 N. Y. 142, 
overruling the decision of the Supreme Court in that 
case. It is true that that case was an action for the 
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possession of land and for damages for withholding 
the same, but the learned judge carefully considers 
that none of its provisions are applicable to real prop- 
erty. He says: ‘The following words, ‘taking’ and 
‘converting’ would neither of them be appropriate in 
sneaking of real property. One may be readily under- 
stood when he says that an action may be sustained 
for taking personal property, or for converting it, or 
for taking and converting it; but the words would 
convey no legal idea when applied to real estate. 
There is 2 Szc2d sense in which the word ‘ detaining’ 
might be applicd to real estate, of which the 
expression ‘forcible entry and detainer’ is an il- 
lustration. Such was not, I apprehend, the mean- 
ing of the codifiers i= ite present connection. 
Tb» expressions ‘injuring,’ ‘ taking,’ ‘detaining’ and 
‘converting ’ are well used in the same sentence, and 
apparently as applying to the same subject-matter. 
Three of these words, I have endeavored to show, are 
notapplicable to real property, and if the fourth was 
so intended, the use of the language was singularly 
unfortunate. I think the words [the italics are ours] 
were all intended to be applied to personal property 
only.”” We adopt the reasoning of this able judge in 
the construction he has given us, but if we are doubt- 
fulas to the correctness of his conclusions, there is a 
well-settled rule of construction, which wheu applied 
to this case, relieves us from all difficulty. It is con- 
ceded that the section under consideration was taken 
from the New York Code of Civil Procedure. Its 
language, as we have seen, was construed: iv Merritt 
y. Carpenter, supra, in 1866, and it was enacted by the 
General Assembly of North Carolina in 1868. Dwar. 
St. 274, says *‘ that words and phrases, the meaning of 
which in astatute has been ascertained, are when used 
in a subsequent statute, to be understood in the same 
sense.” Inthe note of Judge Potter, on the same 
page, it is said that ‘‘ where the terms of a statute 
which has received judicial construction are used in a 
later statute, whether passed by the Legislature of the 
same State or country, or by that of another, that con- 
struction is to be given to the later statute. Com. v. 
Hartnett, 3 Gray, 450; Ruchmaboye v. Mottichund, 32 
Eng. Law & Eq. 84; Bogardus v. Trinity Church, 4 
Sandf. Ch. 633; Rigg v. Wilton, 13 Ill. 15; Adams v. 
Field, 21 Vt. 256. Itis to be presumed in such case 
that the Legislature who passed the later statute knew 
the judicial construction which had been placed on the 
former one, and such construction becomes a part of 
the law.’ That the opinion in Merritt v. Carpenter, 
supra, was regarded as a construction of the entire 
section is clearly shown by the fact that in conse- 
quence of that decision the paragraph was amended 
by the Legislature of New York so as to include in- 
juries to real estate in certain cases; and in Welch v. 
Winterbura, 14 Hun, 518 (which was an action for in- 
jury to real estate), Ingalls, P. J., says: ‘‘We think 
that change was intentional, to avoid the construction 
given to section 179inthe case referred to ’’—Merritt 
v. Carpenter. This decision was made in 1878, and we 
find our Legislature in 1883 re-enacting the Code con- 
taining the original language, with these two construc- 
tions put upon it by the courts of New York. N. C. 
Sup. Ct., Feb. 25, 1889. Bridgers v. Taylor. Opinion 
by Shepherd, J. Merrimon, J., dissenting. 
ConsTITUTIONAL LAW—CORPORATION—OBLIGATION 
OF CONTRACT.—Act of Pennsylvania of April 4, 1868, 
limiting the amount of recovery against common car- 
riers for negligence to $3,000 in cases of personal in- 
juries, and $5,000 in case of death, and providing that 
“upon the acceptance of the provisions hereof by any 
carrier or corporation, the same shall become a part of 
its act of incorporation,” does not constitute a con- 
tract between the State and an accepting railroad com- 
pany, having a previously granted charter, and whose 





road was not constructed nor money expended on the 
faith of it. It issimply the grant of a new franchise, 
which may be taken away by repeal, as is done by the 
new Constitution. Section 21, article 3, of the Con- 
stitution is as follows: ‘“*No act of the General As- 
sembly shall limit the amount to be recovered for in- 
juries resulting in death, or for injuries to persons or 
property, and in case of death from such injuries, the 
right of action shall survive, and the General Assem- 
bly shall prescribe for whose benefit such actions shall 
be prosecuted. No act shall prescribe any limitations 
of time within which suits may be brought against cor- 
porations for injuries to persons or property, or for 
other causes different from those fixed by general laws 
regulating actions against natural persons, and such 
acts now existing are avoided.’’ This clause of the 
Constitution first came up for consideration in con- 
nection with the act of 1868 in Railroad Co. v. Lang- 
don, 92 Penn. St. 21. It was there held, Mr. Justice 
Trunkey dissenting, that the act of 1868 was not 
avoided by the above-recited clause in the Constitu- 
tion. The writer of this delivered the opinion in that 
case. It was followed by Lewis v. Hollahan, 103 Penn. 
St. 425, where it was said by Mr. Justice Sterrett: 
“The case of Railroad Co. v. Langdon, cited and re- 
lied on by the plaintiff in error, was well decided on 
other controlling questions, but we do not see our way 
clear to follow it as authority on the precise constitu- 
tional question involved in this case. One of the 
questions in that case was as to the effect of accept- 
ance by the company of the act of 1868. In this case 
that question does not arise.’”” There was no dissent 
in that case. Ina subsequent case (Railroad Co. v. 
Conway, 112 Penn. St. 511) there was an attempt to 
raise the same question on the part of*the above- 
named railroad company. There was no proof on the 
trial below that the company had accepted the provis- 
ions of the act of 1868, and that case was decided upon 
other grounds. In delivering the opinion of the court 
I said: ‘‘It may not be out of place just here to correcta 
misapprehension of the learned judge below in regard 
to Railroad Co. v. Langdon, supra. That case has not 
been overruled, as he supposes. Some of the reason- 
ing by which it was supported is not sustained by the 
late case of Lewis v. Hollahan, and as my brethren are 
wiser than myself, I cheerfully submit to their views. 
Moreover, if when the main question comes up again 
Railroad Co. v. Langdon shall be found to be a mis- 
take, it will afford me pleasure to join in overruling 
it.’ This was our latest deliverance upon this sub- 
ject. The broad question is now fairly presented 
again; we have been aided by an exceptionably able 
argument, and it is fitting that we should now review 
our former ruling, and if necessary correct it. I am 
free to say that my own views upon this question have 
undergone a serious change. The first thought which 
an examination of it suggests is the effect of the ac- 
ceptance by the defendant company of the act of 1868. 
If it was a contract with the State based upon a suffi- 
cient consideration, and a contract which the State 
had the power to make, there would be room for the 
argument that it came within the principle of the well- 
known line of cases, commencing with the Dartmouth 
College Case. The act of 1868 however was not a part 
of the original charter of the company. Its road was 
not constructed. nor was a dollar expended, upon the 
faith of it. Sofaras appears by this record, no con- 
sideration was paid for it. It was an additional fran- 
chise or right which the State granted to the company, 
and which does not necessarily involve a contract. At 
common law a promise without consideration is not 
binding. So, I apprehend, a franchise granted with- 
out a consideration moving from the grantees of such 
franchise is not binding upon the State. The rule, as 
laid down in 2 Mor. Priv. Corp., § 1050, is as follows: 
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“A franchise is merely a legal right or privilege, and 
may result from asimple legislative enactment, with- 
out any contract between the State and the possessors 
of the privilege. There isa plain distinction between 
asimple legislative enactment that a person or asso- 
ciation shall be authorized to exercise certain rights or 
powers, and a contract or treaty made by the State 
through its Legislature that the person or association 
shall be entitled to exercise the rights or powers. Ifa 
franchise is the result of a mere legislative enactment, 
it may undoubtedly be cut short by repeal of the en- 
actment. If however the franchise is conferred by a 
contract or treaty on part of the State, and is ab- 
solute in terms, it must be regarded as an irrevocable 
vight.’’ Based upon the same common-law rule, that 
a promise without a consideration is not binding, a 
grant of exemption from taxation by the Legislature, 
unless based upon a consideration, does not bind the 
State, and property thus exempted by one Legislature 
may be taxed by the next. In therecent case of Ferry 
Passenger Railway Co.’s Appeal, 102 Penn. St. 123, in 
which [had the honor to deliver the opinion of the 
court, the rule is thus stated: ‘‘There is reason and 
authority for holding that a supplement to a charter 
of incorporation, which merely confers upon it a new 
right, or enlarges an old one, without imposing any 
new or additional burden upon it, is a mere license or 
promise by the State, and may be revoked at pleas- 
ure. Itis without consideration to support it, and 
cannot bind a subsequent Legislature. Johnson v. 
Crow, 87 Penn. St. 184; Christ Church v. Philadel- 
phia, 24 How. 300. In the present age of corporate 
greed it would be dangerous to hold the contrary doc- 
trine. Were we to do so, corporations instead of be- 
ing the creatures of the State, might become its mas- 
ters."’ Inthe same line are Tucker v. Ferguson, 22 
Wall. 574; Railroad Co. v. Supervisors, 93 U. S. 595; 
Salt Co. v. East Saginaw, 13 Wall. 373; Hewitt v. Rail- 
road Co., 12 Blatchf. 452. The right to recover dam- 
ages for acts of negligence resulting in death did not 
exist at common law. It was conferred by the Legis- 
lature, andthe authority which gave it can take it 
away. It follows that it may limit it. The right of the 
Legislature to barter away this right to a corporation, 
or to limit it, so as to make it a binding contract, be- 
yond the reach or power of subsequent Legislatures, 
may well be doubted. It was within the power of the 
Legislature at any time to have repealed the 
act of 1868. It follows that it came within 
the power of constitutional repeal, and we are 
all of opinion that the provisions referred to 
of said act are avoided by the present Constitution. 
Railroad Co. v. Langdon, supra. To the extent that it 
refers to the effect of the present Constitution upon 
the ast of 1868, as charged, it is now overruled. Penn. 
Sup. Ct.. Feb. 11, 1889. Pennsylvania R. Co. v. Bow- 
ers. Opinion by Paxson, C. J. 


CRIMINAL LAW—ASSAULT AND BATTERY.—Defend- 
ant having bought goods, a dispute arose as to the 
price, and defendant placed $20 and the goods side by 
side, and told the seller to choose, whereupon the lat- 
ter took the money, and said, ‘“‘ You owe me $1.55." 
Defendant then, after demanding the money back, 
threw the seller down,and choked him till he gave 
up a pocket-book containing money. Defendant being 
indicted for robbery, his attorney announced his in- 
tention to show that the assault was justifiable. The 
court stated that defendant was not justified in as- 
saulting to get his own money, and that if defendant 
choked and otherwise assaulted the seller, he was 
guilty, though the sole motive was to get by force 
money which he believed to be his own. Held, that 
the first statement was erroneous, and that the whole 
was reversible error, as it should have been limited to 
excessive force. On the evidence for the Common- 











wealth it appeared that the defeadant offered the $20 
to Mitchelman only on condivion that Mitchelman 
should accept ‘hat sun: as fui payment of his disputed 
bill, and that Mitchelraan took the money, and at the 
same moment, ov juss afterward, as part of the same 
transaction, repudiated the condition. If this was 
the case, since Mitchelman of course, whatever the 
sum due him, had no right to that particular mouey 
except on the conditions on which it was offered (Com. 
v. Stebbins, 8 Gray, 492), he took the money wrong- 
fully from the possession of the defeudant; or the 
jury might have found that he did, whether the true 
view be that the defendant did not give up possession 
or thatit was obtained from him vy Mitchelman’s 
fraud. Com. v. Devlin, 141 Mass. 423; Chiffer'’s Case, 
T. Raym. 275, 276; Reg. v. Thompson, Leigh & C. 225; 
Reg. v. Slowly, 12 Cox Crim. Cas. 269; Reg. v. Rod- 
way, 9 Car. & P. 784; Rex v. Williams, 6 id. 390; 2 
Rast P. C., chap. 16, §§ 110-118. See Reg. v. Cohen, 2 
Den. Cr. Cas. 249, and cases infra. The defendant 
made a demand, if that was necessary—which we do 
not imply—before using force. Green v. Goddard, 2 
Salk. 641; Polkinhorn v. Wright, 8 Q. B. 197; Com. v. 
Clark, 2 Mete. 23, 25, and cases infra. It is settled by 
ancient and modern authority that under such cir- 
cumstances a8 man may defend or regain his momen- 
tarily interrupted possession by the use of reasonable 
force, short of wounding, or the employment of a dan- 
gerous weapon. Com. v. Lynn, 123 Mass. 218; Com. v. 
Kennard, 8 Pick. 133; Anderson v. State, 6 Baxt. 608; 
State v. Elliot, 11 N. H. 540, 545; Rex v. Milton, 
Moody & M. 107; Y. B., 9 Edw. IV, 28, pl. 42; 19 Hen. 
VI, 31, pl. 59; 21 id. 27, pl. 9. See Seaman v. Cupple- 
dick, Owen, 150; Taylor v. Markham, Cro. Jac. 224; 
Yely. 157; 1 Brownl. 215; Shingleton v. Smith, Lutw. 
1481, 1483; 2 Inst. 316; Finch Law, 203; 1 Hawk. P.C., 
chap. 60, § 23; 3 Bl. Com. 121. To this extent the right 
to protect one’s possession has been regarded as an ex- 
tension of the right to protect one’s person, with 
which it is generally mentioned. Baldwin v. Hayden, 
6 Conn. 453; Y. B., 19 Hen. VI, ‘31, pl. 59; Rogers v. 
Spence, 13 Mees. & W. 579, 591; 1 Hawk. P. C., chap. 
60, § 23; 3 Bl. Com. 120, 131. We need not consider 
whether this explanation is quite adequate. There 
are weighty decisions which go further than those 
above cited, and which hardly can stand on the right 
of self-defense, but involve other considerations of 
policy. It has been held that even where a consider- 
able time had elapsed between the wrongful taking of 
the defendant’s property and the assault the defend- 
ant had a right to regain possession by reasonable 
force, after demand upon the third person in posses- 
sion, in like manner as he might have protected it 
without civil liability. Whatever the true rule may 
be, probably there is no difference in this respect be- 
tween the civil and the criminal law. Blades v. Higgs, 
10 C. B. (N. S.) 718; 12 id. 501; 13 id. 844; LL H. L. 
Cas. 621; Com. v, McCue, 16 Gray, 226, 227. The prin- 
ciple has been extended toa case where the defendant 
had yielded possession to the person assaulted, through 
the fraud of the latter. Hodgeden v. Hubbard, 18 Vt. 
504. See Johnson v. Perry, 56 id. 703. On the other 
hand a distinction has been taken between the right 
to maintain possession and the right to regain it from 
another who is peaceably established in it, although 
the pcssession of the latter is wrongful. Bobb v. 
Bosworth, Litt. Sel. Cas. 81. See Barnes v. Martin, 15 
Wis. 240; Andre v. Johnson, 6 Blackf. 375; Davis v. 
Whitridge, 2 Strob. 232; 3 Bl. Com. 4. If the force 
used by the defendant was excessive, the jury would 
have been warranted in finding him guilty. Whether 
it was excessive or not was a question for them; the 
judge could not rule that it was not as matter of law. 
Com. v. Clark, 2 Metc. 23. Mass. Sup. Jud. Ct., Feb. 
28, 1889. Commonwealth vy. Donahue. Opinion by 
Holmes, J. 
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DoMICILE—CHANGE BY ALLEGED LUNATIC—PRO- 
BATE OF ESTATE.—An alleged lunatic, for the appoint- 
ment of a guardian for whom a petition is pending, 
can, if mentally capable, change his domicile to an- 
other State, though the guardianship resulting from 
such proceedings continues until his death, and the 
courts of the new domicile have original probate juris- 
diction of his estate. It is to be observed that a change 
of national domicile by a ward can be only a change 
sub modo. It cannot affect his status as a person under 
guardianship in this Commonwealth. It cannot affect 
the legal authority of the guardian, or the disability of 
the ward. The decree of the court is conclusive as to 
everything within the scope of the guardianship. It 
is only as to matters outside of that that the courts 
will recognize the new foreign domicile, unless by 
comity. The only effect sought to be given to the 
change of residence in this case is upon the disposition 
of property after the death of the ward, and after the 
termination of the guardianship. So far as it affects 
the succession to property, the act of the ward, in 
changing his domicile, is no more inconsistent with, 
or prohibited by, the guardianship, than is his act in 
making a will. Both acts require competent mental 
capacity, and the decree of guardianship is not conclu- 
sive of the want of capacity to do either act. That de- 
cree does not fix the general stutus of the ward as a 
lunatic or an insane person, but only his local status as 
one under guardianship in this Commonwealth as an 
insane person, and is conclusive only in the domestic 
courts, and as to acts which the law requires to be 
done by the guardian, and forbids to be done by the 
ward. Leonard v. Leonard, 14 Pick. 280; Breed v. 
Pratt, 18 id. 115. The guardian of an insane person 
has by Jaw the care and custody of the person of his 
ward, and it is argued that a person under restraint 
and in custody cannot be free to choose his own resi- 
dence. The statute gives very general authority to all 
guardians of insane persons and of spendthrifts alike, 
sufficient to meet the needs of any class or condition 
of wards, but the authority is to be exercised only as 
required by the condition or conduct or circumstances 
ofthe ward. The statute does not make it the duty of 
every guardian to keep his ward in actual custody. It 
may be proper for a guardian to allow his ward to go 
from place to place without restraint, even beyond the 
limits of the guardian’s authority. The law does not 
prohibit a guardian from allowing his ward to go be- 
yond the limits of the State. Thé guardianship in this 
State cannot prevent the ward of sufficient mental ca- 
pacity from acquiring a domicile in fact in another 
State, which will be recognized by other courts. The 
question is, how far will such foreign domicile be rec- 
ognized by our courts? The consent, express or im- 
plied, of the guardian, may be required by the domes- 
tic courts, as the ward who removes without such con- 
sent might be held by such events to be in the position 
of one escaping from lawful authority ; but when the 

ward, of sufficient mental capacity to change his domi- 
cile, is permitted by his guardian to remove from this 
State, and does in fact acquire a new residence in an- 
other State or country, we see no reason that our 
courts should not recognize the foreign domicile, ex- 
cept so far as it affects the relation of guardian and 
ward within this jurisdiction. To hold otherwise 
would be to preclude a person under such guardianship 
from acquiring a foreign domicile for any purpose. We 
know of no authority which sustains that position. 
While there is a marked distinction between the change 
by a guardian of his ward’s municipal and of his na- 
tional domicile, the same distinction does not seem to 
exist in the case of a change by the ward with the as- 
sent of the guardian. If the ward has mental capacity 
to abandon his domicile, and acquire a new domestic 


domicile. That a new municipal domicile can be so 
acquired by a ward with the assent of his guardian, 
sufficient to give jurisdiction for the probate of a will, 
was decided in Culver’s Appeal, 48 Conn. 165. The ob- 
jection toa change of the national domicile of his 
ward by a guardian, that the acquisition of the new 
domicile requires an act in its forum, where the guar- 
dian has no authority to act, does not apply when the 
ward has capacity to acquire for himself a new domi- 
cile. The abandonment of the domestic domicile by 
the guardian for the ward, or by the ward with the as- 
sent of the guardian, and the adoption of the foreign 
domicile by the ward, must work a change of the na- 
tional domicile of the ward, if such change is possible. 
The mere fact that a person is under guardianship in 
this State cannot prevent him from becoming in fact a 
citizen and inhabitant of another State, or from exer- 
cising any right or holding any office limited to citi- 
zens and residents of that State, and such domicile 
will be recognized by the courts of this State, except 
so far as it contravenes the laws of this State; that is, 
so far as it affects the authority of the guardian in this 
jurisdiction. If the guardian has any authority over 
the person or property of the ward without the jurisdic- 
tion of this State, he certainly has no more in regard 
to the succession to or the disposition of the property 
of the ward after his death. Giving effect to a foreign 
domicile, so far as it affects the succession to property, 
does not contravene any law or rule of policy of this 
Commonwealth. Mass. Sup. Jud. Ct., March 11, 1889. 
Talbot v. Chamberlain. Opinion by W. Allen, J. 


DureEss.—Plaintiff employed to sell its machines an 
agent who was subject to fits of insanity. Plaintiff re- 
quired frequent settlements from him, and being noti- 
fied by his family that he had become insane, pre- 
vailed on his brother to become associated with him. 
Later, on notice that he was suffering from another at- 
tack, the general agent came and balanced his books, 
which showed a shortage. The general agent turned 
over to him plaintiff's property remaining in his hands, 
and demanded of his parents a mortgage on their farm 
for the whole amount. The agent, having now recov- 
ered his sanity, was threatened by the general agent 
with prosecution for embezzlement. His mother of- 
fered to sign a mortgage on all their farm except the 
homestead. She testified, and was corroborated by 
her other son, that the general agent said that in his 
opinion her son was guilty of embezzlement; that it 
was a penitentiary offense; that unless the homestead 
were included in the mortgage, the company would 
prosecute; that he was tired of the delay, and would 
“crack his whip;” that she signed the mortgage on 
the homestead unwillingly, and for the sole purpose of 
saving her son from the penitentiary; that she told 
the general agent so. The latter did not contradict her 
testimony. Held, that the evidence being all one way, 
the trial court’s finding that there was no duress as to 
the homestead would be reversed. If these facts did 
not technically coustitute duress of imprisonment, for 
which contracts will be set aside in equity, it is very 
clear that Bridget Hamilton was so put in fear and 
under terror by the repeated threats of Varco that 
they would imprison her son, and she was so unduly 
influenced and overpowered by them that she did not 
sign away her homestead of her own free will, and 
such act should be declared void. Fay v. Oatley, 6 
Wis. 42; Bogie v. Bogie, 37 id. 373; Kuelkamp v. Hid- 
ding, 31 id. 503; Watkins v. Brant, 46 id. 419; Lefebvre 
v. Dutruit, 51 id. 326; Smith v. Smith, 60 id. 329. 
‘* When one is under the influence of extreme terror, 
or of threats, or of apprehensions, short of duress, his 
acts may be avoided, for in cases of this sort he has no 
free will, but stands in vinculis.’? 1 Story Eq. Jur., 
§ 239. Butthe modern doctrine of duress is estab- 
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lished where actual or threatened violence or restraint 
contrary to law compels one to enter into or discharge 
acontract. Bouv. Law Dict. ‘‘ When there isa fear 
of imprisonment, excited by threats, itis duress.”’ Will. 
Eq. Jur. 209. ‘Terrifying a woman by threats of prose- 
cuting her husband for alleged embezzlement is such 
coercion as to avoid a transfer of her property thus ob- 
tained.”’ Id.; Richards v. Vanderpoel, 1 Daly, 71. In 
Eadie v. Slimmon, 26 N. Y. 9, Slimmon went to the 
house of Eadie and charged him with embezzlement, 
committed while he was in his employment, and de- 
manded of his wife that she should assign to him a 
policy of insurance she held on her husband’s life, or 
that her husband should be arrested at once, and taken 
to prison. She became frantic with grief and terror, 
and finally assigned the policy. It was set aside. “A 
threat to procure the arrest and imprisonment of one’s 
son under a false and criminal charge, and reasonable 
ground to believe that such threat will be executed, 
probably constitute duress.’’ Schultz vy. Culbertson, 
46 Wis. 313. In Harris v. Carmody, 131 Mass. 51, the 
father gave his note of $1,000 and secured it by mort- 
gage on his real estate, induced by the threat that his 
son would be prosecuted and imprisoned for the 
crime of forgery if he did not do so. It was held 
that the mortgage should be avoided. It is a maxim, 
“If a man menace me that he will imprison or hurt in 
body my fatheror my child, except I make unto him 
an obligation, I shall avoid this duress as well as if the 
duress had been to mine own person.’’ Bac. Max. 18; 
MoClintick v. Cummins, 3 McLean, 158. There seem 
to be very few cases where it is held that a contract 
or conveyance may be avoided by duress to one’s child, 
but many cases by duress to one’s husband or wife, 
and such seems to have been the limit by the older 
authorities. But natural affection is as strong toward 
one as toward the other, aiid the same moral obliga- 
tion of mutual protection exists between them, and 
the threats of personal injury to the child would be as 
great an inducement. or undua influence as to the hus- 
band or wife, and there is no possible reason for the 
exception. The maxim, ‘persona conjuncta equipar- 
atur interesse proprio,’’ under which it has been so 
often held that duress to the wife is the same as to the 
husband himself, may well «mbrace duress to a child 
to influence the parent. It is sufficient that the threat 
of imprisonment of the child produces such fear and 
terror of the parent as to overpower his will, and co- 
erce his assent, against every mental power of resist- 
ance. The contract is then void by every principle of 
equity. It isthe worst species of fraud, because it at- 
tacks the weakest part of human nature, and appeals 
to the natural affection. What will not a mother do 
to save her child from imprisonment for crime of 
which he is not guilty? We cannot but regard this 
cage as one of the strongest that would be likely to oc- 
cur. The homestead is sacred to the wife especially, 
and should not be taken away without her signature to 
the deed as an act of her own free will. She knew that 
her poor insane son was not guilty of any crime, but 
she did not know but that he might be arrested and 
imprisoned on the pretended charge of embezzlement, 
baseless as it was, and suffer great bodily as well as 
mental harm, and loss of reputation and character. 
Wis. Sup. Ct., Feb. 19, 1889. McCormick Harvesting 
Machine Co. v. Hamilton. Opinion by Orton, J. 
GIFTS—CAUSA MORTIS.—A gift by a husband to his 
wife, on the day of his death, of a savings bank book, 
unaccompanied by actual delivery to the donee or her 
agent, is invalid, though the book was at the time of 
the alleged gift in the possession of the donee. We 
think this ruling was correct. If the act of delivery 
was for no other purpose than to invest the donee with 
possession, no reason is perceived why it might not be 
dispensed with when the donee already had posses. 








sion. But such is not its only purpose. It is essen. 
tial, in order to distinguish a gift causa mortis from a 
legacy. Without anact of delivery, an oral disposi- 
tion of property, in contemplation of death, could be 
sustained only as a nuncupative will, and in the man- 
ner and with the limitations provided for such wills. 
Delivery is also important as evidence of deliberation 
and intention. It is a test of sincerity, and distin- 
guishes idle talk from serious purposes; and it makes 
fraud and perjury more difficult. Mere words are 
easily misrepresented. Even the change of an em- 
phasis may make them convey a meaning different from 
what the speaker intended. Not so of an act of de- 
livery. Like the delivery of a turf, or the delivery of 
a twig, in the ancient mode of conveying estates, or 
the delivery of a kernel of corn, or the payment of one 
cent of the purchase-money, to make valid a contract 
for the sale of a cargo of grain, an act of delivery ac- 
complishes that which words alone cannot accomplish. 
Gifts causa mortis ought not to be encouraged. They 
are often sustained by fraud and perjury. It was an 
attempt to sustain such a gift by fraud and perjury 
that led to the enactment of the statute for the pre- 
vention of fraud and perjury. See Mathews v. War- 
ner, 4 Ves. 187, 196, note; Leathers v. Greenacre, 53 
Me. 561, 569. As said in Hatch v. Atkinson, 56 Me. 326, 
it is far better that occasionally a gift of this kind 
should fail than that the rules of law be so relaxed as 
to encourage fraud and perjury. We are aware that 
some text-writers have assumed that when the prop- 
erty is already in the possession of the donee, a de- 
livery is not necessary. But the cases cited in sup- 
port of the doctrine nearly all relate to gifts inter vivos, 
and not to gifts causa mortis. <A gift inter vivos may 
be sustained without a distinct act of delivery at the 
time of the gift, if the property is then in the posses- 
sion of the donee, and the gift is supported by long ac- 
quiescence of the donor, or other entirely satisfactory 
evidence. This court so held in Wing v. Merchant, 57 
Me. 383, and the jury were so instructed in this case, 
and the defendant had the benefit of the instruction. 
But the question we are now considering is not 
whether a gift inter vivos can be sustained without a 
distinct act of delivery, but whether such a relaxation 
of the law can be allowed inthe case of a gift causa 
mortis. We think not. Reason and the weight of au- 
thority are opposed to such a relaxation. Hatch v. 
Atkinson, 56 Me. 326; Lane v. Lane, 76 id. 521; Par- 
cher v. Savings Inst., 78 id. 470; Dunbar v. Dunbar, 80 
id. 152; Miller v. Jeffress, 4 Gratt. 472; French v. Ray- 
mond, 39 Vt. 623; Cutting v. Gilman, 41 N. H. 147; 
Delmotte v. Taylor, 1 Redf. Sur. 417; Egerton v. Eger- 
ton, 17 N. J. Eq. 419; Kenney v. Public Adm’r, 2 
Bradf. Sur. 319; 2 Kent Com. (10th ed.) 602, and note; 
Dickeschied v. Bank, 28 W. Va. 340; Walsh’s Appeal 
(Pa.), 15 Atl. Rep. 470, and note. It is the «pinion of 
the court that the gift of a savings bank book causa 
mortis, to be valid, must be accompanied by ai: actual 
delivery of the book from the donor to the donee, or 
to some one for the donee, and that the delivery must 
be made for the express purpose of consummating the 
gift, and that a previous and continuing possession by 
the donee is not sufficient; and that in this and in all 
particulars the rulings in the court below were correct 
and that no cause exists for granting a new trial. 
Me. Sup. Jud. Ct., Jan. 18, 1889. Drew v. Hagerty. 
Opinion by Walton, J. 


MALICIOUS PROSECUTION — WANT OF PROBABLE 
CAUSE—EVIDENCE OF CHARACTER.—In an action for 
malicious prosecution, plaintiff, in order to prove that 
the prosecution was without probable cause, may show 
his good reputation, known to defendant when the 
prosecution was commenced. There is some conflict 
of authority as to the competency of evidence of the 
reputation of the plaintiff in a trial of an action for 
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malicious prosecution. There are many cases in which 
it is held that in actions of this kind, as in actions of 
slander, the general bad reputation of the plaintiff 
may be shown in mitigation of damages. There are 
also decisions that in suits for malicious prosecution 
such reputation may be shown to meet the allegation 
of want of probable cause. Bacon v. Towne, 4 Cush. 
241; Pullen v. Glidden, 68 Me. 559; Barron v. Mason, 
$1 Vt. 189; Rodriquez v. Tadmire, 2 Esp. 721; Gregory 
vy. Thomas, 2 Bibb. 286; Bostick v. Rutherford, 4 
Hawks, 83; Gregory v. Chambers, 78 Mo. 294; Rosen- 
krans v. Barker, 115 Ill. 331. But the cases do not go 
so far as to permit proof of particular instances of bad 
conduct. In determining whether there is probable 
cause for a prosecution for the commission of a crime» 
the known character or general reputation of the per- 
son suspected is always an element of some import- 
ance; for as was said by Chief Justice Shaw in Bacon 
vy. Towne: ‘‘ The same facts which would raise a strong 
suspicion in the mind of a cautious and reasonable 
man against a person of notoriously bad character for 
honesty and integrity, would make a slighter impres- 
sion if they tended to throw a charge of guilt upon a 
man of good reputation.’’ In a suit of this kind, 
where the prosecution complained of was for an offense 
implying moral turpitude, the plaintiff's general repu- 
tation at the time of the prosecution, if the defendant 
was where he would be likely to know it, is always in- 
volved in the issue, and the defendant may properly 
be permitted to show that it was bad. Wesee no good 
reason why the plaintiff should not be permitted, on 
the other hand, to show affirmatively that it was good. 
It is true that every one is presumed to be of good 
character until the contrary appears, and this pre- 
sumption ordinarily saves the necessity of proof. In- 
deed, in civil cases, as a general rule, evidence of repu- 
tation is not competent upon a question as to liability 
for a particular act. But whenever character is in is- 
sue the rule is different. One charged with a crime is 
not obliged to rest upon a presumption of good char- 
acter. Jn favorem libertatis he may prove the fact, if 
he can, by a weight of evidence far more effective than 
any mere presumption. A plaintiff in a suit for a ma- 
licious prosecution upon a criminal charge has the bur. 
den of proving that the prosecution was without prob- 
able cause. In defending against the prosecution he 
would have had the right to show his good reputation, 
although his character was not attacked otherwise 
than incidentally by the prosecution itself. The same 
incidental attack upon his character necessarily ap- 
pears in the suit for the malicious prosecution. To 
prove that the attack was originally made without 
probable cause, we think he should be permitted to 
show his good reputation, known to the defendant 
when the prosecution was commenced. In several of 
the States there are adjudications to this effect: 
Woodworth v. Mills, 61 Wis. 44; Blizzard v. Hays, 46 
Ind. 166; Israel v. Brooks, 23 ll. 575; Miller v. Brown, 
3 Mo. 127; Scott v. Fletcher, 1 Overt. 488. Mass. Sup. 
Jud. Ct., Feb. 28, 1889. Melntire v. Levering. Opinion 
by Knowlton, J. 


MASTER AND SERVANT—INJURY TO SERVANT—NEG- 
LIGENCE.—Plaintiff was injured by an explosion, while 
working witha pick, in defendant’s mine. Charges 
had been exploded shortly before, and the foreman 
and two workmen testified positively that after the ex- 
plosion acareful count was made, and that all the 
charges had exploded. It was shown that plaintiff had 
stated immediately after the accident that his pick 
struck a piece of giant powder in the loose rock; also 
that if plaintiff had struck an unexploded charge, the 
explosion weuld have been fatal; and that the place 
showed no signs of an explosion after the accident. 
There was evidence that apiece of giant powder might 


have come there without negligence. Four miners, 





sworn as experts, testified that plaintiff must have 
struck an unexploded charge. Held, that there being 
no evidence of negligence on defendant's part, plain- 
tiff could not recover. How the powder came to bein 
that place cannot be accounted for, except upon one of 
two theories—either it was left there through the care- 
lessness of some one doing the blasting, or it was 
thrown out of the chamber in the face of the drift by 
the force of one of the other explosions; and it was 
sufficiently proven that such accidents occasionally oc- 
cur, without there being any way to prevent it. And 
just here it is entirely unnecessary to recapitulate the 
testimony upon this point; for unless it could be 
shown that the foreman had knowledge of such fact, 
and failed to notify the plaintiff of the danger, or that 
he could have known of it by the exercise of reason- 
able diligence and care, the company would not be li- 
able. There is no contention that the company had 
not employed a competent, skillful and prudent man 
as its foreman; that the men engaged in drilling and 
blasting were not also skilled and careful workmen; 
or that the tools and machinery were not all that was 
expected; or that the explosive used, as well as the 
caps or primers, were not of the standard, and such as 
were used in other mines for like purposes; but that 
it was the neglect of the foreman of his duty to see 
that the blasts had all been fired, and to notify the 
plaintiff in event that they had not, which occasioned 
or led to the injury. This was the proof which it was 
incumbent upon the plaintiff to introduce in order to 
establish his right to recover, and while slight proof 
may have shifted this burden upon the company, yet 
when the defendant has shown the employment of a 
prudent and skillful foreman, who carefully and 
thoroughly, in company with the blasters, examines 
and satisfies himself that all the charges had been fired, 
and who adopts all the reasonable and usual precau- 
tions for finding out that fact, we cannot but conclude 
that the company has exercised all reasonable care 
and diligence for the protection of its employees. Not- 
withstanding the progress and advancement in the art 
of mining, it yet remains a hazardous and dangerous 
occupation, which, in spite of the many obligations of 
the owner of a mine to the employees, embraces other 
risks which the servant assumes as incident to the 
calling. This liability of the corporation and that of 
the individual toward their employees is the same, 
differing only in that the individual may if he choose 
personally supervise his business, while the corpora- 
tion can only act through its agents. Shall it now be 
subjected to the payment of damages after its fore- 
man has exercised all the diligence and care that could 
be thought of to insure the safety of the miners? The 
defendant can only act through its foreman, and, from 
the very circumstance and nature of the accident, it 
was impossible for him, or the men engaged in the 
blasting, to have known that the giant powder was 
contained in the loose rock, it being the very thing the 
plaintiff was employed todo. The obligation of the 
company was not to insure the plaintiff against all in- 
juries, but that through its agents it would do all that 
human foresight, care and diligence could reasonably 
do to protect him from the danger of unexploded 
charges or blasts. Mont. Sup. Ct., Feb. 12, 1889. Kel- 
ley v. Cable Co. Opinion by Liddell, J. 


INJURY TO SERVANT—PLEADING.—A com- 
plaint for injuries to plaintiff's minor son, sixteen 
years of age, caused by the rvof of defendant’s mine 
falling on him while he was employed therein, must 
allege either that the son was too young for the ser- 
vice he was required to perform, or that neither he nor 
plaintiff had knowledge of the danger, or that the mas- 
ter, knowing the age and inexperience of the child, 
neglected to give him the necessary warning and in- 
struction. Does the averment of nonage dispense 
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with the allegation of the absence of knowledge on the 
part of the person injured by the master’s neglect of 
duty? The authorities do make a distinction, and 
with sound reason, between children and adults. Per- 
sons of tender years must not be set to work in dan- 
gerous places by their employers, without due warning 
and instruction. Indeed, it is not always that warn- 
ing and instruction will absolve the master. Hill v. 
Gust, 55 Ind. 45; Binford v. Johnston, 82 id. 426; Penn. 
Co. v. Long, 94 id. 250; Engine Works v. Randall, 100 
id. 293; Railroad Co. v. Pitzer, 109 id. 179; Railroad 
Co. v. Fort, 17 Wall. 553; Coombs v. Railroud Co., 102 
Mass. 572; Sullivan v. Manufacturing Co., 113 id. 396. 
** Notice of danger,’”’ says Dr. Wharton, in discussing 
this question, ‘‘is not enough. The child must have 
sufficient instruction to enable him to avoid the dan- 
ger.” Whart, Neg., § 216. Not very different is the 
opinion of Mr. Wood, who says: “‘ But in the case of 
young children a mere warning is not the measure of 
the master’s duty. He must instruct him as to the 
methods of working with and about it, and itis negli- 
gence per se for him to put such a person to work with 
or in the vicinity of dangerous machinery until he has 
been made to understand the methods of using it as 
well as the hazards incident to its use.” Wood Mast. 
& Serv., § 350. The authorities to which we have re- 
ferred do establish the doctrine that the master’s duty 
is much broader in cases where young children are 
employed than in cases where the employees are of 
full age, but they do not fully determine the question 
before us, fur that question is whether, conceding the 
duty to exist, any breach is shown. We suppose it to 
be clear that when a plaintiff charges a defendant with 
a negligent breach of duty he must state facts from 
which actionable negligence can be inferred, for the 
general rule is that negligence cannot be presumed. 
This general rule is uniformly applied to employers 
and employees, and it is presumed that the employer 
has done his duty. Railway Co. v. Sandford, 19 N. E. 
Rep. 770 (this term); Penn. Co. v. Whitcomb, 111 Ind. 
212. This presumption is, in effect, a prima facie case 
in favor of the employer. Railway Co. v. Thompson, 
107 Ind. 442. To defeat the presumption of duty per- 
formed it is necessary to state facts rebutting that 
presumption, otherwise there can be no cause of ac- 
tion. A violation of duty must therefore be shown, 
otherwise the complaint must be adjudged to be bad. 
This is so because culpable negligence cannot be pre- 
sumed in aid of a complaint. Railway Co. v. Branna- 
gan, 75 Ind. 490; Railway Co. v. Greene, 106 id. 279. 
The averment that there was no contributory negli- 
gence absolves the plaintiff from fault, but it does not 
show actionable negligence on the part of the defend- 
ant. It is one thing to show the plaintiff free from 
fault, and quite another to show the defendant in 
fault. The averment that the plaintiff and his son 
were free from negligence is not sufficient to cover the 
question here presented. Railway Co. v. Sandford, 
supra. The question here is, does the complaint show 
such fault on the part of the employer as to vest the 
employee with a cause of action? In order to show 
the defendant guilty of an actionable tort the com- 
plaint should have averred one of three things. First, 
that the plaintiff's son was too young to be put to the 
service be was required to perform; or, second, that 
neither he nor the plaintiff had notice or knowledge of 
the augmented danger caused by the master’s neglect; 
or, third, that the master, knowing the age and inex- 
perience of the child, neglected to give him the neces- 
sary warning and instruction. We cannot supply any 
of these averments by intendments, for, as we have 
seen, the presumption is that the master was not guilty 
of a negligent breach of duty. We cannot, upon the 
facts stated in the complaint, presume that the plain- 


ployment, nor can we presume that he was not quali- 
fied by age and experience to fully judge of the 
character and hazards of his service. Engine Works 
v. Randall, 100 Ind. 293; Railway Co. v. Adams, 105 id. 
151; Railway Co. v. Frawley, 110 id. 18; Ciriack y. 
Woolen Co., 146 Mass. 182. We cannot say that his age, 
experience and capacity were not such as to justify the 
appellant in employing him, and assuming that his ca- 
pacity and experience were such as to charge him with 
the assumption of the risks of his service. Railway 
Co. vy. Adams, 105 Ind. 151. In Railway Co. v. Fraw- 
ley it was said, in speaking of the employment of a 
minor, that “‘in such a case there is held to be an im 
plied contract on the part of the employee to take all 
the risks fairly incident to the service, and to waive 
any right of action against the employer for injuries 
resulting from such risks. Beach Con. Neg., § 8.” To 
take the case out of the operation of this general rule, 
facts must be averred constituting the case an excep- 
tion; otherwise the general rule must prevail. Rail- 
way Co. v. Watson, 114 Ind. 20. The facts must be such 
as affirmatively show the defendant to be guilty of cul- 
pable negligence, for otherwise his act is not action- 
able, even if the injured person was entirely free from 
fault. These facts are here absent. Ind. Sup. Ct., 
March 5, 1889. Brazil Block Coal Co. v. Young. Opin- 
ion by Elliott, C. J. 

STATUTE—CONSTRUCTION—SALES TO COUNTY.—The 
Penal Code of Texas, article 250, imposing a penalty 
on any county officer who shall become interested “in 
the purchase or sale of any thing made for or on ac- 
count of such county,” renders such officer liable for 
selling amule to the county. It is conteuded by the 
defendant that the article of the Penal Code above 
quoted does not inhibit a county officer from selling 
property to the county, unless such property was made 
for or on account of such county; that the word 
“made,” in said article, refers to the word “any- 
thing,” and not to the words “ purchase or sale.” We 
do not agree to such construction of the article. We 
admit that the language of that portion of the said ar- 
ticle, when considered without reference to the con- 
text, or without inquiry as to the legislative intent, 
would warrant the interpretation contended for by 
defendant; but when viewed in connection with the 
context, and with reference to the purpose which the 
Legislature intended to effect by the enactment of the 
statute, such an interpretation would, in our judg- 
ment, be too restricted, if not strained and unreason- 
able. Manifestly, the Legislature, in enacting the 
statute, intended thereby to protect counties, cities 
and towns from official peculation. Such peculation 
was the evil sought to be suppressed; and the statute 
strikes at the very root of the evil, by making it an 
offense for any officer of a county, city or town to be- 
come interested pecuniarily in matters wherein such 
corporations are pecuniarily interested. The purpose 
of such statute is to prevent official “‘ rings ’’ from be- 
ing formed and operated to prey upon the treasuries of 
counties, cities and towns; to prevent the officers of 
such corporations from using their official knowledge 
and influence to their individual pecuniary advantage 
in the financial transactions of such. The objects of 
the statute would be but partially attained if such offi- 
cers are to be permitted to deal with their corpora- 
tionsin the sale and purchase of property. We can 
perceive no reason why a county officer should be per- 
mitted to sella mule to his county, and yet be denied 
the privilege of making a wagon or other article of 
property for the county for a consideration. In the 
construction of a statute, the legislative intent, if that 
intent can be ascertained, must govern, even over the 
literal import of words, and without regard to gram- 
matical rules. Willson Crim. St., §§ 17-26. Our con- 
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of a county, city or town from selling to or purchasing 
from such corporation any property whatever. This 
construction does not, we think, do violence to the 
language of the statute, and is the only construction 
which will accord with what we believe to be the in- 
tent and purpose of the statute. ‘Tex. Ct. App., Jan. 
19, 1889. Rigby v. State. Opinion by Willson, J. 


WRITS—SERVICE ON NON-RESIDENTS ATTENDING AS 
WITNESSES.—A non-resident, who comes into the 
State for the sole purpose of attending and testifying 
in an action in which he is defendant, is exempt from 
the service of summons in a suit of the plaintiff in that 
action. The authorities, ancient and modern, are in 
substantial harmony upon the proposition that a wit- 
ness from a foreign jurisdiction is under the protec- 
tion of the law, although some of the cases deny this 
immunity to parties. The reason for this rule regard- 
ing witnesses, as generally given, is that, as they can- 
not be compelled to leave their own State, they should, 
as far as possible, be encouraged to voluntarily come 
into the State where the action is pending, and give 
their testimony in open court. But the policy of pro- 
tection, as sound principles require, and many courts 
assert, extends as well to parties as to witnesses. In 
Mitchell v. Judge, 53 Mich. 541, Cooley, C. J., said: 
“ We think the case is within the principles of Wat- 
son v. Judge, 40 Mich. 729, and that the writ should is- 
sue. Public policy, the due administration of justice, 
and protection to parties and witnesses, alike demand 
it. There would be no question about it if the suit 
had been commenced by arrest, but the reasons for 
the exemption are applicable, although with somewhat 
less force, in other cases also. The following cases 
may be referred to for the general reasons: Norris v. 
Beach, 2 Johns. 294: Sanford v. Chase, 3 Cow. 381; 
Dixon v. Ely, 4 Edw. Ch. 557; Clark v. Grant, 2 Wend, 
257; Seaver v. Robinson, 3 Duer, 622; Person v. Grier, 
66 N. Y. 124; Matthews v. Tufts, 87 id. 568; Hall’s 
Case, 1 Tyler, 274; Jn re Healey, 53 Vt. 694; Miles v. 
McCullough, 1 Bin. 77; Halsey v. Stewart, 4 N. J. 
Law, 366; Dungan v. Miller, 37 id. 182; Vincent v. 
Watson, 1 Rich. Law, 194; Sadler v. Ray, 5 id. 523; 
Martin v. Ramsey, 7 Humph. 260; Dickenson’s Case, 3 
Har. (Del.) 517; Henegar v. Spangler, 29 Ga. 217; May 
v. Shumway, 16 Gray, 86; Thompson’s Case, 122 Mass. 
428; Ballinger v. Elliott, 72 N. C. 596; Parker v. Hotch- 
kiss, 1 Wall. Jr. 269; Bank v. McSpedan, 5 Biss. 64; 
Arding v. Flower. 8 T. R. 534; Newton v. Askew, 6 
Hare, 319; Persse v. Persse, 5 H. L. 671. See also Jn re 
Cannon, 47 Mich. 481. The case of Case v. Rorabacher, 
15 Mich. 537, is different. In that case the party claim- 
ing the privilege was attending court within the juris- 
diction of his residence.’’ Very much the same ruling 
as that announced by Chief Justice Cooley was made 
by the Court of Appeals of New York in Matthews vy. 
Tufts, 87 N. Y. 57€, where it was said: * In Van Lieuw 
v. Johnson, decidel March, 1871, and referred to in 
Person v. Grier, 66 N. Y. 124, a majority of this court 
were of opinion that a cummons could not be served 
upon a defendant, a non-resident of the State, while 
attending a court in this Staie as a party. This im- 
munity does not depend upon statutory provisions, 
but is deemed necessary for ths due administration of 
justice. It is not confined to witnesses, but extends to 
parties as well, and is abu.dantly sustained by au- 
thority.’’ We do not cite the authorities adduced by 
the court, for the repson that most of them are col- 
leoted in the quotation made from the opiaion of Chief 
Justice Cooley. M:. Rorer says: “I+ is the policy of 
the law to protect su‘tors ar2 witnesses from service 
of process in civil actions, v-iiether the ssocess be such 
as required their arrest. or be merely ia the nature 2f 
asummons. Service iu such cases will be sat aride, as 
well upon general principles a* apon posicive law, if 
there be such.” Int. St. Law, 26. The ouiy case cited 





by the appellant’s counsel which really opposes the 
opinion which we accept as the correct one is that of 
Bishop v. Vose, 27 Conn. 1, and that decision is not 
supported by authority, nor are any satisfactory 
reasons assigned for the conclusion of the court. Greer 
v. Young, 120 Ill. 184, was the case of a party who 
came into Illinois to attend the taking of depositions, 
and not the case of a defendant in attendance at court. 
In King v. Phillips, 70 Ga. 409, there was no pleading 
questioning the service, and it was on this point that 
the case was decided. The facts in Robbins v. Lin- 
coln, 27 Fed. Rep. 342, were that the person served 
with process was an attorney, and not a party. In 
Smith v. Jones, 76 Me. 138, the question arose in a col- 
lateral attack, for there the plaiutiff sued to recover 
damages for an alleged arrest. Catlett v. Morton, 4 
Litt. (Ky.) 122, simply decides that a member of the 
Legislature is not so far privileged as to be exempt 
from answering a summons in an ordinary civil ac- 
tion. Ind. Sup. Ct., Feb. 16, 1889. Wilson v. Donald- 
son. Opinion by Elliott, C. J. 


————_———_ 


BREVITY IN LEGAL PAPERS. 


URING aconversation between Mr. N. C. Moak 
and a friend at the seaside last summer, Mr. 
Moak was challenged to produce the shortest valid 
will, appointing an executor, he could, when he wrote 
upon a card and handed to his friend the following: 


“ By this will, revoking others, I give my property 
to A. B., appointing him executor.”’ 

* August 25, 1888.” 

The date is not absolutely essential, though it ought 
always to be given to show the time of the making. 

He, on request, added the following attestation 
clause: 


“The above will was at the date thereof subscribed 
by A. B. in our,and each of our, presence; he at the 
time of making such subscription declared the same 
to us, and each of us, to be bis last will and testament, 
and requested us, and each of us, to sign the same as 
attesting witnesses, which we, and each of us, pur- 
suant to such request, then and there did in his pres- 
ence.” 


Mr. Moak said: ‘As incase of death of a subscrib- 
ing witness, particularly of a lawyer who understood 
his business, courts presume the formalities stated in 
the attestation clause to have been performed, it is 
better to be full and liberal in that clause than other- 
wise.”’ 

Mr. Moak has since prepared for Mr. Avery Herrick, 
dealer in blanks in this city, a will with the above at- 
testation clause, as follows: 

By this Will, revoking all others,I * * * devise 
and bequeath * * * Tappoint * * * execut 
hereof, and empower* h to * * * sell all or any 
real estate of which I may die seized. 

Dated, , 18 


*If more than one, “those who qualify and are living.” 








He also drew the following full covenant deed : 

“JT, A. B., inconsideration of * * * tome paid 
by C. D., do grant ip fee to said C. D. the lot of laud, 
with all appurtenances, in the city and county of Al- 
bany, described as follows. * * * And I do cove- 
nant with said C. D., his heirs and assigns, that I am 
seized in fee of said premises, have good right to con- 
vey them, that they are free from incumbrance, that 
he shall quietly enjoy them, and 1 warrant title thereto 
against all lawful claims. 

* Witness my band and seal, August 25, 1888.” 
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The words in italics might probably be omitted, but 
were added for “ more abundant certainty.” 

Why are not brief papers like these as good and as 
effectual as the prolix ones so often prepared by law- 


yers? 
—_—___— 


STATE LAW DIRECTORY TO BE PUBLISHED 
BY THE NEW YORK STATE BAR ASSOCIA- 
TION. 

T will be seen by the following resolution, offered by 
Hon. Joseph H. Choate of New York, and recently 
adopted by the executive committee of the State Bar 

Association, that a list of all lawyers now practicing in 

the respective judicial districts in the State, with their 

post-office address and the dates of their admission to 
the bar is to be prepared. The list of lawyers in the 

First Judicial District is now complete. The object 

of this movement is the publication of a practicable 

State law directory. 


Resolved, That the district committees on admis- 
sions of the New York State Bar Association (except 
the first district and the Brooklyn section of the sec- 
ond, already quite complete), be requested to make a 
list of all lawyers now practicing in and as such prop- 
erly identified with their districts respectively, with 
their business post-office address therein and dates of 
their admission respectively in all the New York State 
courts, and that such lists respectively be filed with 
the secretary of this association as early as convenient, 
and before November 1 next, and that a copy of this 
resolution when adopted be by said secretary at once 
sent by mail to the President and each vice-president, 
and to each member of the general committee on ad- 
missions, and to the chairman of each other general 
committee of such association. 


——_»—__—- 


NOTES. 


HILLIPS once detected a witness kissing his thumb 
instead of the Testament, a practice very common 
among certain quasi-religious people, who thought 
that whatever risk they ran by false swearing in this 
world, it would not prejudice them in the next. He 
said to him, aftera proper rebuke, “‘ You may think 
to desave God, sir, but you won’t desave me.’’ Ser- 
geant Adams, trying once a case of nuisance, had 
given the jury, in his summing up, a prodigiously 
long definition and explanation of the offense. Before 
they retired he expressed a hope that the jury had un- 
derstood the points he had laid before them. “ O, yes, 
my lord,” said the foreman, ‘‘we are all agreed that 
we never knew before what a nuisance was until we 
heard your lordship’s summing up.”” On one occasion 
Maule said to a mumbling witness: “‘ Wituess, for the 
sake of God and your expenses, do speak out.” War- 
ren was always boasting of his intimacy with the 
members of the peerage, and one day he was saying, 
that while dining lately at the Duke of Leeds’ he was 
surprised at finding that no fish of any kind was served. 
“That is easily accounted for,’’ said Thesiger, ‘* they 
had probably eaten it all up stairs.” There was avery 
important and intricate case coming on in the House 
of Lords, and the peers had summoned the judges to 
attend there to hear the subject-matter argued by 
counsel and to give their opinions upon it. Follett 
was retained as counsel on one side and Maule on the 
other. Shortly before the case came on Follett strolled 
into the kitchen of the House of Commons (to which 
the bar had always access in the day time), and called 
for a biscuit and a glass of sherry. To his surprise, he 
saw Maule sitting at a table with a rump steak and a 
huge flagon of stout before him, to the consumption of 
both of which he was applying himself with the most 
exemplary assiduity. Follett could not help express- 








ing to his opponent his surprise at seeing him indulge 
in so solid and carnal a diet by way of preparation for 
the task he was about to enter upon, and for which a 
clear, unclouded brain was essential. ‘‘As to clear. 
ness of brain,’’ said Maule, “I find that mine is too 
clear already. The truth is, lam trying to bring my 
intellect down to a level with the capacity of these 
idiotic judges.’’—Sergeant Robinson’s Reminiscences, 


The following stories are current about Judge Gary 
of Chicago: One day as I was sitting in acircle of jo- 
vial lawyers, one of them told me an anecdote illus. 
trating the celebrated wit and humor of Judge Gary. 
The others followed suit, and the result was a series of 
similar stories on the judge. The first one said: *‘Once 
I was arguing a motion before Gary, and he dryly re- 
marked, ‘I am in favor of both feasible suits and suit- 
able fees.” On another similar occasion he asked me if I 
thought trover would lie for the conversion of a Jew.” 
The next revived the story of the letter the judge wrote 
to the county board about the great chandelier in the 
criminal court room, which was very insecure. Gary 
told them that it was likely to fall at any time, ‘and 
kill not only the lawyers, but innocent citizens who 
may be sitting within the bar.’”” Another related how 
he went up to the judge at side-bar one day, and asked 
him why he did not choke off a long-winded lawyer 
who was addressing the jury, and how the judge re 
plied: ‘“* Because he is like the statute of limitations, 
the more he is interrupted the longer he runs.” An- 
other said that the judge was seen coming out of a 
bar-room lately about lunch time, and said he had 
been to get a cocktail. ‘‘A cocktail,’’ he added, “is 
like a scire facias to me; it revives my judgment.” 
The last mentioned the judge's judgment on an ar- 
gument as to whether a bastardy proceeding was civil 
orcriminal. He said: ‘It seems to me this case be- 
gan in civilities and ended in criminality.”’ 


The recent executionin Paris of a soldier named 
Géomay,a miserable wretch, who for a few francs 
murdered a woman who had been kind to him from 
his childhood, has opened again a question that was 
much discussed at the time of the execution of Prado 
last December. Géomay, like Prado, had obtained a 
promise from the Abbé Faure, the much-respected 
almoner of La Roquette, that his body should not be 
handed over to the surgeons for dissection. The fac- 
ulty of medicine had a delegate, Dr. Poirier, in wait- 
ing at the cemetery, who claimed the body, but it was 
refused him by the commissary of police. * * * It 
might perhaps appear to an inhabitant of Saturn that 
a body of men who had roused a fellow-mortal from 
sleep in the early morning, and had told him that ina 
few minutes they would kill him in recompense for his 
sins, and then had thrown him violently down upon a 
plank and cut his throat, and then had tumbled him, 
head and trunk, into a basket, and so sent him off ata 
sma trot to the cemetery, and after this had refused 
out of a humane regard for his last wishes, to permit 
men of science to examine his body in the interests of 
the race—it might seem, we say, to a Saturnian that 
this last scruple was not well-timed. For why take 
the first step toward a dissection, and the only one 
that costs, by severing, not without some rudeness, 
the cervical vertebra of a “ subject,’’ and then pause? 
And as to the subject’s last wishes, doubtless one of 
them was that his body should not be dissected; but 
there was another and far stronger last wish of his 
that was completely disregarded—to-wit,that he should 
not be killed. When one considers the comparative 
fervency of these two desires, not much can be said 
about the neglect of a dying wish. So a Saturnian 
might reason, for we could not expect an inhabitant 
of that dull planet to enter into the subtler thought 
and the more refined and delicate emotions of men.— 
The Nation. 
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ALBANY, JULY 27, 1889. 








CURRENT TOPICS. 





NE of the most amusing branches of the law is 
that of nuisance by noise. The books show com- 
plaints of many noises as nuisances, such as steam- 
whistles, squealing of pigs, bleating of sheep, curs- 
ing, singing, ten-pins, ringing of bells, playing of 
pianos, hand-organs and brass bands, trundling of 
baby-carriages, beating of drums, blowing of fifes, 
hammering of anvils, children at school, drunkards 
in jail, but never was there so amusing a case of 
this sort as that of Dolbey v. Lumly, reported in a 
recent number of the London Law Times, which 
was an action of nuisance for keeping a noisy gen 
tleman, suffering from softening of the brain, in a 
house adjoining the plaintiffs, both parties being 
lodging-house keepers. The judge of the South- 
port County Court said: ‘‘I have not been able to 
discover any precedent which is precisely applica- 
ble to the state of things presented by this case. 
Sick people must live somewhere, even if they make 
anoise. When we consider how the great major- 
ity of people in this country have to live and in 
what houses, it would be absurd to hold that a 
man or woman who had a painful wound, and who 
screamed when it was dressed, or that a hysterical 
woman or a person subject to fits, during which he 
made a noise, was only to live in an isolated house, 
or one the walls of which are of a certain thickness, 
Again, the doctrine that a man is entitled to the 
reasonable and comfortable enjoyment of his house 
must be taken with some limitations. It depends 
on what kind of house he chooses to live in. If he 
lives in a wooden house adjoining another wooden 
house, he could not complain if almost every sound 
in one house reached the other. The care of the 
sick and helpless is of the nature of a duty. It is 
for the public benefit that they should be taken care 
of, and even if that care is compensated by money, 
it is undesirable that it should be discouraged. 
* * * There are some noises which we must 
put up with, as Mellish, L. J., remarks in the case 
of Ball v. Ray, such as the noise of a piano- 
forte in a neighbor’s house, or the noise of a 
neighbor’s children in their nursery. And I do not 
think it would make the least difference whether 
these noises were made by persons who were lodg- 
ers and who paid for their lodgings, or by those 
who were not in that position. But what essential 
difference is there between the screaming of a child 
and the screaming of a man who had become child- 
ish by disease? The one is not at all necessarily 
louder than the other. If therefore Mr. Ainsworth 


were meely suffering from disease, and the sounds 
whici Me made were no more than such as are the 
usual concomitants of such a disease, I should not 
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hold that there was any cause of action or right to 
an injunction. But if the defendants cause dis- 
turbance to their neighbors by the exercise of an 
unlawful occupation it is a very different matter. 
To receive as a lodger or boarder a sick person may, 
as I have said, be considered a duty, or at any rate 
a meritorious action and for the public good; but 
in the case of a person of unsound mind the duty is 
the other way.” And he concluded that the lodger 
was a lunatic, forbidden by statute to be received 
into an unlicensed house, and awarded £12 dam- 
ages, 


A very interesting volume is ‘‘ Papers read before 
the Medico-Legal Society of New York from its 
organization. First series. Third illustrated edi- 
tion.” Here are excellent essays on methomania, 
hereditary, nervous diseases, inebriety, suicide, chlor- 
oform in robbery, sale of poisons, insanity, treat- 
ment of insane persons, confessions, expert medical 
testimony, epilepsy, and the deaf and dumb, and 
studies of the cases of McFarland, Ruloff, Gates 
and Stennecke-Scheppe, with good portraits of 
Clark Bell, David Dudley Field, and twelve other 
persons celebrated in medicine or in law. The 
study of the Ruloff case alone is worth the price of 
the volume to the lawyer. The papers come down 
to 1871, and the volume is reprinted because it has 
long been out of print and very scarce. It is pub- 
lished by the Medico-Legal Journal Association, 
57 Broadway, New York. 





Texas seems to be the paradise of technicality in 
criminal law. We advise intending rascals to go 
there. In Riley v. Stute, Texas Court of Appeals, 
May 15, 1889, it was held that an indictment for 
theft of a horse ‘‘ from the possession Henry Wright” 
was fatally defective in the omission of the word 
‘of.” This is the sapient court which refused to 
follow the United States Supreme Court on the 
question of the taxation of ‘‘drummers,” and read 
that court a severe lesson on its stupidity and in- 
consistency. The Texas Court of Appeals ought to 
show more sense or take a reef in its name. From 
such a high-sounding appellation one naturally ex- 
pects something better than this. 


The fifth volume of the ‘‘ Bankside Shakespeare,” 
issued by the Shakespeare Society of New York, 
contains ‘* Romeo and Juliet,” in the text of the 
players’ quarto of 1597 and that of the folio of 1623, 
on opposite pages, and ‘‘an introduction touching 
the question as to the medical acquirements of the 
writer,” by B. Bush Field, M.D. The introduction 
is perhaps properly limited to the evidence appear- 
ing in this play, but we should have been glad to 
see it extended with the same intelligence and good 
sense to the other plays involving apparent medical 
knowledge. The principal inquiry is naturally con- 
cerning the drug which produces the long insensi- 
bility of Juliet, which he concludes is hyoscyamus 
or henbane, which however is incapable of the pow- 
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erful effect which the poet attributes to it. It is 
probably on his apparent knowledge of this drug, 
among other things, that some one has built the 
theory that Shakespeare was a victim of insomnia, 
and has written a book to prove it! Dr. Field con- 
vinces us that Shakespeare in this play exhibits 
none of the peculiar knowledge of the circulation 
of the blood which he has sometimes been credited 
with; none indeed but those crude and mistaken no- 
tions common in hisday. He infers that Romeo took 
aconite, which does not produce the instant death 
depicted by the poet, but the speediness of which was 
poetically necessary. He however shows that Shakes- 
peare was unwittingly right in hastening his death 
by his raising his head to kiss Juliet. Some medi- 
cine men would cite that action as a proof that 
Shakespeare was acquainted with the fact that ele- 
vating the head in such cases is fatal. It is evident 
however that the action is merely poetical. Dr. 
Field thinks the other deaths in the tragedy cor- 
rectly drawn —Juliet’s by the dagger; Mercutio’s 
and Paris’ by the sword, and exquisitely differenced 
in the point that in the former there was no blood 
and he dies slowly, and the contrary in the latter; 
Lady Montagu’s from grief. It does not count for 
much that Romeo knows that a beautiful mother is 
apt to have a beautiful child, or that those who lose 
their sight are more to be pitied than those born 
blind. Many other instances he comments on. His 
conclusion is that Shakespeare’s medical knowledge 
was only that of ‘‘the majority of the best-informed 
men of his day;” ‘‘occasionally a deep medical 
thought is found evincing considerable study or re- 
search, or a friend at his elbow who is well versed 
in medicine.” To which we assent. Keats was 
just as much of a doctor as Shakespeare; witness 
the death of the old woman and the friar in ‘‘ St. 
Agnes’ Eve.” 


Mr. S. 8S. T. Patterson, of Richmond, contributes 
to the Virginia Law Journal of June 20th a remark- 
ably excellent article entitled ‘‘Law Reform,” 
advocating the reformed procedure so generally 
adopted in this country. The writer says: ‘‘Too 
much of this kind of reverence surrounds the al- 
leged superiority of the common law. A system 
which in its vigor treated women, the fairest and 
best of God’s creation, as chattels, needs careful! 
and thoughtful examination. That they should be 
emancipated and given all rights which will in no 
degree tend to deprive them of their gentleness, no 
one who proposes to touch elbows and keep step 
with the generation in which he is living can now 
deny. There are many good things in the common 
law. These we derive by inheritance. But its ob- 
jectionable features should be remorselessly cut off. 
No man can give a good reason why husband and 
wife should not be allowed to testify for or against 
each other, yet they live under this ban in Virginia 
to-day. We are too conservative. As has been 
well said by a great orator and lawyer, ‘there is a 
class among us so conservative that they are afraid 
the roof will come down if you sweep off the cob- 








webs.’” ‘‘Some lawyers think that this would 
tend to lessen the business of the profession; but 
this is a mistake, as any one who has seen the prac- 
tice under the codes knows. The solemn juggling 
which suited the imagination of the eighteenth 
century grates upon us to-day. Is it reasonable to 
suppose that if the old system was the best great 
States like Ohio would not return toit? * * * 
The fallacy of opposing all innovations because 
they are innovations is delightfully stated by Syd- 
ney Smith. He says: ‘To say that all new thingsare 
bad is to say that all old things were bad in their 
commencement; for of all the old things ever seen 
or heard of there is not one that was not once new. 
* #* * Judges, juries, criers of the court, are all 
the invention of ardent spirits, who filled the world 
with alarm and were considered as the great pre- 
cursors of ruin and desolaticn.’ There is a great 
deal of idle nonsense talked about the wisdom of 
old times. So far as law is concerned those laws 
are best and give the greatest satisfaction which are 
enacted to meet the wants of each particular genera- 
tion.” The necessity for this advocacy is amusing to 
us, who remember how Virginia gave the world the 
first practical lesson in iron-clad naval architecture, 





NOTES OF CASES. 





N Lagonda Nat. Bank v. Portner, Ohio Supreme 
Court, April 23, 1889, it was held that the in- 
dorsee of a check given for money lost at a game of 
cards cannot recover upon it against the drawer, 
though a bona fide holder for value, without notice 
of the vice in the consideration. The court said: 
‘*Tt is provided in section 4269 of the Revised Stat- 
utes that ‘all promises, agreements, notes, bills, 
bonds or other contracts, * * * when the 
whole or any part of the consideration of such prom- 
ise * * * jis for money * * * won or lost 
* * * upon any game whatever, * * * shall 
be absolutely void and of no effect. + * * 
Notwithstanding the general tendency of courts to 
construe the word ‘void’ as ‘ voidable’ only when 
used in statutes that affect contracts made in disre- 
gard of their provisions, yet where a public policy 
is to be subserved, as the suppression of usury oF 
gaming, the settied rule is to give to the language 
employe its fuli force and effect. The rule, with 
its lirsitations, ‘s thus stated by a very reliable au- 
ihe: on the interpretation of statutes: ‘In general 
however it euld seem that where the enactment 
has relation only to the benetit of particular persons, 
the word ‘ void’ would be understood as ‘ voidable’ 
only, at the election of the persons for whose pro- 
tection the enactment was made, and who are capa- 
ble of protecting themselves, but that when it re 
lates to persons not capable of protecting them- 
selves, or when it has some object of public policy 
in view which requires the strict construction, the 
word receives its natural full force and effect.’ 
Maxw. Interp. St. (2d ed.) 256. So in Bowyer Vv. 
Bampton, 2 Strange, 1155, it was held that the im 
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nocent indorsee of a gaming note can maintain no 
action against the drawer, the statute 9 Anne, chap- 
ter 14, being ‘ that all notes, where the whole or any 
part of the consideration is money knowingly lent 
for gaming, shall be void to all intents and purposes 
whatsoever.’ The court said: ‘It is making it of 
some use to the lender, if he can pay his own debts 
with it; and it will be a means to evade the act, it 
being so very difficult to prove notice on an in- 
dorsee. And though it will be some inconvenience 
to an innocent man, yet that will not be a balance 
to those on the other side.’ And so in Lowe v. 
Waller, 2 Doug. 736, which arose under the statute 
12 Anne, chapter 2, section 16, making usurious 
contracts void, the action being by an indorsee of a 
bill against the acceptor, the indorsee having no 
knowledge of the consideration, Lord Mansfield, 
expressing a great leaning in favor of the plaintiff, 
said: ‘But the words of the act are too strong. 
Besides, we cannot get over the case of the statute 
against gaming, which stands on the same ground. 
This is one of those instances in which private must 
give way to public convenience ’— and a recovery 
was denied. In Weed v. Bond, 21 Ga. 195, under a 
statute making void notes given an attorney where 
he fails to attend to the suit or procure some one to 
do so, a note so given was held void in the hands 
of an innocent indorsee, the attorney having failed 
to attend to the suit of the maker. In Groves v. 
Clark, 21 La, Ann. 567, it was held that the third 
holder of a promissory note given for the price of a 
slave cannot recover thereon, although he acquired 
the note in good faith, for a valuable consideration, 
before maturity, on the ground that ‘contracts for 
the sale of persons’ are declared by the Constitu- 
tion of the State ‘null and void.’ This seems to 
have been the general construction placed upon 
statutes making void securities based upon a gam- 
ing consideration. Bank vy. Prather, 12 Ohio St. 
497, 508; Hatch v. Burroughs, 1 Woods, 489, 448; 
Taylor v. Beck, 3 Rand. (Va.) 316, 324; Story Bills, 
§ 189; 3 Kent Com. (13th ed.) 80; 1 Dan. Neg. Inst., 
§ 807. The individual hardships that may arise in 
the enforcement of the policy of statutes of this 
kind are regarded as less than the public inconve- 
nience to be avoided by the suppression of the evils 
connected with the vice of gambling. Lord Mans- 
field observes in the case of Lowe v. Waller that ‘it 
is less mischievous that the law should be as it is 
with respect to bills and notes than other securities, 
because they are generally payable in a short time, 
so that the indorsee has an early opportunity of re- 
curring to the indorser if he cannot recover upon 
the bill.’ 2 Doug. 744. And it seems to be well 
settled that one who can make out his title through 
& person other than the one who executed the in- 
strument on the vicious consideration, may, if an 
innocent holder, recover from his indorser. Maxw. 
Interp. St. 250; Bowyer v. Bampton, supra. So that 
in this case the plaintiff might, on giving due no- 
tice, have recovered from its immediate or any prior 
indorser of the check.” 





In Anheuser-Busch Brewing Co. v. Hutmacher, Tl- 
linois Supreme Court, April 5, 1889, the court said: 
‘*A number of telegrams in relation to the labor 
and services sued for, and purporting to have been 
sent by the defendant to the plaintiff, were pro- 
duced by the plaintiff, and on proof that they were 
received by him from the telegraph company in the 
usual course of business, they were admitted in 
evidence, against the objection and exception of 
the defendant. Several letters of dates contempo- 
raneous with the telegrams, written by the defend- 
ant to the plaintiff, were also read in evidence, in 
which the defendant admitted having communi- 
cated with the plaintiff by telegraph, and in some 
of which letters copies of the telegrams sent were 
given, the same being exact copies of telegrams of 
the same date read in evidence. The position now 
taken is that the papers delivered by the telegraph 
company to the plaintiff are only copies, the origi- 
nals being the telegrams signed by the defendant, 
and delivered by it to the telegraph office from 
which the message was sent, and it is urged that 
such originals should have been produced, or some 
proper foundation laid for the introduction of sec- 
ondary evidence of their contents. The application 
of the rule of evidence here contended for must de- 
pend upon whether the messages delivered by the 
telegraph company to the plaintiff, or those deliv- 
ered by the defendant to the telegraph operator, 
are, as between the parties in this suit, to be deemed 
the originals. In Durkee v. Railroad Co., 29 Vt. 
127, the rule which we consider the most reasona- 
ble one is laid down, viz.: That the original, where 
the person to whom it is sent takes the risk of its 
transmission, or is the employer of the telegraph, 
is the message delivered to the operator; but where 
the person sending the message takes the initiative, 
so that the telegraph company is to be regarded as 
his agent, the original is the message actually de- 
livered at the end of the line. See also Saveland v. 
Green, 40 Wis. 431; Telegraph Co. v. Shotter, 71 Ga. 
760; Wilson v. Railroad Co., 31 Minn. 481; Dunning 
v. Roberts, 35 Barb. 463; Gray Tel., §§ 104, 129. 
The same rule was adopted by this court in Morgan 
v. People, 59 Ill. 58. The fact that the defendant 
took the initiative in sending the telegrams, thus 
employing the telegraph company as its agent, is 
clearly shown by its letters to the plaintiff read in 
evidence. Having thus employed such agent to 
convey communications to the plaintiff, it must be 
held to be bound by the acts of its agent to the ex- 
tent at least of making the messages delivered orig- 
inals, thereby constituting them primary evidence 
of the contents of the messages sent. It should be 
observed that there is no suggestion that any of 
these messages were erroneously transmitted, and 
the case therefore does not present the question, 
upon which there is some conflict in the authorities, 
whether the sender of a telegram makes the tele- 
graph company its general agent so as to become 
responsible for the acts of such agent, where 


| there is a departure from the authority actu- 
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ally given, by transmitting the message incor- 
rectly.” 


In Timpson v. Manhattan Railway Co., 52 Hun, 
489, an action for personal injuries, the plaintiff, in 
leaving the train of the defendant, stepped upon 
the platform of the station, slipped and fell. There 
had been a considerable fall of snow the day before 
the accident, which there had been an attempt to 
remove from the platform, and it was snowing and 
sleeting, and the wind was blowing hard, and the 
platform was slippery either from snow or ice. No 
sand or ashes had been put upon the platform. 
Held, that a proper case was presented for the con- 
sideration of the jury. Van Brunt, P. J., said: 
‘*This action was brought to recover damages for 
personal injuries received by the plaintiff by slip- 
ping upon ice upon the platform of the defendant’s 
station, and in falling, striking against an iron pil- 
lar and thus injuring himself. This case was tried 
once before and came up to this court upon appeal, 
and we see no reason now to change the opinion 
then expressed, that there was enough of competent 
proof to sustain the verdict, although we were com- 
pelled to reverse the judgment because of an error 
in the reception of evidence. It is true that there 
has been called to our attention, upon this appeal, 
a decision of the Court of Appeals which had not 
been rendered upon the argument of the previous 
appeals; and although it may be difficult to recon- 
cile entirely the reasoning of the court in the last 
case cited (Palmer v. Penn. Ry. Co., 111 N. Y. 488) 
with some previous decisions, yet it seems to us 
that in construing the particular facts of that case 
it should not be held to overrule the authority of 
previous cases, which seem to be entirely applica- 
ble to the facts disclosed by the evidence in the 
case at bar. * * * In the case of Weston v. 
New York Elevated Ry. Co., 73 N. Y. 595, it was 
held that the defendant was bound to be alert dur- 
ing cold weather, and see whether there was ice 
upon the platform, and to remove it or make it safe 
by sanding it, or by putting ashes upon it, or in 
some other manner. Consequently upon the fact 
being shown that this platform was in this slippery 
condition, and that no means had been used by 
either sanding or putting ashes upon the platform 
to make it safe for passengers who were compelled 
to land upon it, a prima facie case was made out 
against the defendant. If it is true that in the 
opinion in the case of Palmer v. Pennsylvania Rail- 
road Co., above mentioned, the learned judge who 
delivered the same makes use of language which 
seems to he inconsistent with the rule above laid 
down. But we think that until it is distinctly held 
by the Court of Appeals that no such diligence is 
to be used upon the part of railroad companies in 
respect to the maintenance of that part of the plat- 
form upon which the passenger is bound to alight, 
as to which he has no choice, we cannot concur in 
the view that mere ordinary care discharges the 
duty of the company to its passengers. In the case 
of Palmer, above cited, the conclusion of the court 





may well have been founded upon the fact that the 
plaintiff in that case was well aware of the condi- 
tion of the platform of the cars, and notwithstand- 
ing the fact that he knew that these platforms were 
slippery and covered with ice, yet failed to use the 
precautions which a passenger would naturally take 
to prevent falling under those circumstances, and 
therefore he was guilty of contributory negligence, 
We do not think that the care which the railroad 
company owes to its passengers is discharged the 
moment its train stops. We presume that that care 
continues and the same diligence must be exercised 
upon the part of the company until the passenger is 
safely discharged at least. Different rules must be 
applied to those portions of the platform upon which 
the passenger must necessarily alight from those in 
respect to the care and keeping of other parts of the 
platform, as to the going upon which the passenger 
has an option, and may or may not make use of the 
same. In the case of Hulbert v. New York Cent. R. 
0o., 40 N. Y. 145, it was held that passengers have 
a right to suppose that adjacent to the cars the 
ground admits of their going safely out. And the 
court further said: ‘Within the limits in which 
persons necessarily and ordinarily go to and from 
the trains, it is necessary that the company keep the 
ground safe.’ And we are of opinion that the rule 
as laid down in the case of Weston is as favorable 
to the defendants as can prevail. The learned court 
in the trial of this case presented this issue fairly 
and squarely to the jury, and as we have seen, there 
was a prima facie case made out in favor of the 
plaintiff. It was for the jury to determine as to 
whether the defendant had discharged itself of its 
obligation as laid down by the charge of the court, 
in view of the evidence offered upon its behalf. 
The jury having come to the conclusion that it had 
not, and there being evidence enough to justify 
them in arriving at the result which they did, we 
see no reason whatever for disturbing the verdict.” 


————_.———_—_ 


INSURANCE—MARINE—WARRANTY 
AGAINST IRON CARGOES—CARGO OF 
STEEL. 


ENGLISH COURT OF APPEAL, JAN. 28, 1889. 


Hart v. STANDARD MARINE Ins. Co., LIMITED.* 
A policy of insurance upon a ship contained the following 
clause: ‘** Warranted no iron, or ore, or phosphate cargoes 
exceeding net register tonnage across the Atlantic."’ The 
ship at the time of the loss was carrying a cargo of steel 
blooms, exceeding in weight the tonnage of the ship 
across the Atlantic. Held, that the word “iron” being 
capable of including steel in its meaning, the onus lay 
upon the plaintiff to show that the commercial meaning 
of the word “iron,” when used in the particular warranty 
amongst persons engaged in the business of insurance, 
did not include steel; and that evidence to show that the 
use of the word “iron” in other commercial documents 
would not be understood by men of business to include 
steel was insufficient. 
CTION upon a policy of insurance on a ship. The 
policy contained the following clause: ‘ War- 
ranted no iron or ore, or phosphate cargoes, exceeding 
net registered tonnage across the Atlantic.” 


*60 L. T. Rep. (N. S.) 649. 
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During a voyage across the Atlantic the ship in 
question suffered a partial loss. She was at that time 
carrying steel blooms, the weight of which exceeded 
her net registered tonnage. 

The judge at the trial held that the plaintiff could 
not recover, as the carrying of steel blooms was a 
breach of the warranty not to carry iron. The plain- 
tiff appealed. 

Bingham, Q. C., and J. Gorell Barnes, Q. C., for 
plaintiff. 

Kennedy, Q. C., and Joseph Walton, for defendants. 


Lord EsHer, M. R. I do not regret at all the 
lengthened discussion that _has taken place in this case, 
of which perhaps I wasthe cause. I have always great 
hesitation in deciding insurance cases. It is a branch 
of the law as much considered and applied in America 
as here, and our decisions with regard to it have to be 
criticised by lawyers in that country as well as in this. 
I was at first afraid that we were going to be hurried 
into the doctrine that descriptive words in a policy of 
insurance must necessarily have their exact scientific 
meaning. If I had been asked to say that, because 
among men of science iron means steel, therefure it 
must necessarily have that meaning ina policy of insur- 
ance, [should have said that the one thing had nothing 
todo withthe other. What isthe rule of construction 
in the case of a warranty of this sort in a policy? 
There is no rule of construction in the case of a policy 
of insurance different from the rule in the case of any 
other written document. Therule is laid down in the 
works of Marshall, of Arnould, and of Phillips, on ma- 
rineinsurance. The rule laid down by Arnould (6th 
ed., p. 605) is word fur word the same as that laid down 
by Marshall (4th ed., p. 280): “‘A warranty is construed 
according to the understanding of merchants, and 
does not bind beyond the commercial import of the 
words.” The same rule is laid down by Phillips 
(8d ed., § 766): **Though a strict compliance with a 
warranty is required, yet theconstruction of the lan- 
guage is determined, asin other cases, by usage and 
common acceptation.’’ That isto say, the meaning of 
the words is to be determined by usage and common 
acceptation among people engaged in the particu- 
lar class of business. Usage may enlarge or narrow the 
ordinary meaning of the words used. The first ques- 
tion is therefore what is the ordinary meaning in 
which these words, as used in such a context, would 
be read by men engaged in insurance business. If the 
words are capable of two constructions you have to 
see in which of those senses men engaged in that busi- 
ness would use them. The case of Moody v. Surridge, 
2 Esp. 633, is a decision to that effect. That wasa case 
in which the policy of insurance contained a clause 
that “corn” wasto be free from particular average. 
It was contended that malt did not come within the 
meaning of the term *‘ corn” in the policy. Lord Ken- 
yon said that the usual clause in policies of insurance 
tobe free from average losses was that underwriters 
should not be subjected to trifling losses in the case of 
articles insured which were of a perishable nature; 
corn was of that description; but that it.more strongly 
applied to the case of malt, which was certainly corn, 
though in a manufactured state, but Which was of a 
still more perishable nature. He was therefore of 
Opinion that this loss came within the exception of the 
policy, and that the defendant was discharged. The 
Teport goes on to say that the jury were of the same 
opinion, and found a verdict for the defendant. 
Therefore Lord Kenyon must have left to the jury the 
question whether “corn’’ would amongst business 
men include such a thing as malt. He clearly held 
that he had a right to consider the purpose of the war- 
ranty. Applying that to the warranty in this case, I 
think that it is possible for the word “iron” in the 








warranty to include steel. Ido not think that it does 
as used in ordinary life. But I am not prepared to 
say that in business “‘iron” is not capable of includ- 
ing steel. If so, the judge who tried this case with- 
out a jury has found that steel is within the primary 
meaning of the word “‘iron.’’ There was evidence in 
support of that finding that could not have been with- 
drawn from a jury. I think that it was not sufficient 
for the plaintiff to show that in business of a different 
kind iron and steel had a distinct meaning, whether 
that business was buying and selling, or whether it 
was carrying, nor even that they would have a distinct 
meaning in the body of the policy. The learned judge 
finding that the primary meaning of iron was oue that 
would include steel, to displace that there must be a 
usage with regard to warranties of the same kind. It 
would have to be shown that in such a warranty there 
had come to be an acknowledged and almost invari- 
able usage that the words “iron’’ and ‘‘steel”’ should 
have distinct senses. I do not think that the ques- 
tions were put to the witnesses at the trial so closely 
to the point as that the answers are sufficient to en- 
able us to differ from the learned judge, who thinks 
that there was no evidence of any such usage. If the wit- 
nesses had been asked whether this particular warranty 
had become common and usual in the business, I ex- 
pect that the answer would have been that it had not. 
Ifso, there could have been no usage. If they suid 
that it had, then they would have to be asked whether 
the word “iron” had acquired a distinct meaning in 
such a warranty. I do not think that they would 
have said that it had, and certainly they have not said 
so. The appeal must therefore be dismissed. 


Bowen, L. J. Iam of the same opinion. I have no 
doubt that Mathew, J., was right. Therules of con- 
struction are the same in construing those policies of 
insurance as in the case of any other instruments. 
That is laid down in Robertson v. French, 4 East, 180, 
where Lord Ellenborough says: ‘‘ Inthe course of the 
argument it seems to have been assumed that some 
peculiar rules of construction apply to the terms of a 
policy of assurance which are not equally applicable to 
the terms of other instruments and in all other cases; 
it is therefore proper to state upon this head that the 
same rule of construction which appties to all other in- 
struments applies equally to this instrument of a pol- 
icy of insurance, viz., that it is to be construed accord- 
ing to its sense and meaning, as collected in the first 
place from the terms used in it, which terms are them- 
selves to be understood in their plain, ordinary and 
popular sense, unless they have generally in respect to 
the subject-matter, as by the known usage of trade, or 
the like, acquired a peculiar sense distinct from the 
popular sense of the same words; or unless the context 
evidently points out that they must in the particular 
instance, and in order to effectuate the immediate in- 
tention of the parties to that contract, be understood 
in some other special and peculiar sense.” It is to be 
remembered however that this is a commercial docu- 
ment used for a peculiar purpose among merchants, 
and therefore to that extent to be construed in a par- 
ticular way. We have not in this case to construe a 
clause that defines the subject-matter to be carried in 
the ship; but a warranty which excludes a certain 
class of cargo which would be dangerous to the ship. 
The warranty is, ‘*‘ warranted no iron or ore, or phos- 
phate cargoes, exceeding net registered tonnage across 
the Atlantic.” [should think that there was no busi- 
ness man who did not know that steelis iron in a cer- 
tain condition of its manufacture. A good deal of 
evidence was given ut the trial to show that in trans- 
actions of sale and the like, and in such documents as 
bills of lading and charter-parties, business men would 
not describe steel asiron, Thatseems to me to follow. 
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But this is a clause that is not intended for the pur- 
pose of identification, but for the purpose of exclud- 
ing certain classes of goods, the weight of which makes 
them undesirable as cargo. It would naturally there- 
fore be not a specific, buta general description. The 
description of the other two kinds of cargo mentioned, 
“ore or phosphate,” seems to bear out that view. 
What are the authorities? In the American case of 
Coit v. Commercial Ins. Co., 7 Johus. 385, evideuce was 
admitted to show that by mercantile usage the mean- 
ing of the word “roots’’ in the memorandum of a 
policy was confined to roots perishable in their nature, 
and did not include sarsaparilla, which, although a 
root, was not perishable. To the same effect are Scott 
v. Bourdillion, 2 Bos. & P. N. R. 213; Moody v. Sur- 
ridge, 2 Esp. 633, and Mason v. Skurray, 1 Park Ins. 
(7th ed.) 179, allof which cases are collected in 1 Par- 
sons on Insurance, 627, note. Therefore the plaintiff 
was possibly entitled to give evidence to show that 
iron and steel are used in different senses in mercan- 
tile documents. That evidence however comes to 
nothing if the plaintiff cannot show thatin a particu- 
lar warranty, such as this, iron and steel are used in a 
distinct sense. That was where this case broke down. 
This being a new form of warranty, it was almost im- 
possible that there could be any usage as to the mean- 
ing of the words in it. 


Fry, L. J. In this case a time policy on a ship con- 
tains a warranty in the following terms: ‘* Noiron or 
ore, or phosphate cargoes, exceeding net registered 
tonnage across the Atlantic.’’ What isthe meaning of 
the word ‘‘iron” in the English language? To my 
mind it is matter of common knowledge that iron in- 
cludes steel. That being so, the burden is thrown on 
those who say, that as used here, the word “iron” 
has a more limited signification. Now there is an un- 
doubted difference between the use of words for the 
purpose of describing specific things that are to be 
dealt with, and the use of words for the purpose of ex- 
cluding a class of things that are not identified. A 
specific parrot would naturally be described as a par- 
rot. But if you were desirous of excluding parrots 
generally from the scope of a contract, you would be 
more likely to say *‘No birds.’’ The evidence at the trial 
appears to me not to be sufficiently applicable to this 
precise warranty to discharge the burden of proof that 
was upon the plaintiff. I think that there is no evi- 
dence which cuts down the ordinary meaning of this 
word, and shows that it ought not to have its ordinary 
effect in this warranty. I do not think that you may 
look at the purposes of the warranty in order to en- 
large the meaning of the words used in it; but I think 
that you may look at the purposes of the warranty in 
order to exclude a limitation sought to be put upon the 
ordinary meaning of those words. It is obvious that in 
this case the purpose of the warranty applies as much 
to steel as to any other form ofiron. Lastly, the other 
words used in the warranty—ore and phosphates—are 
general words, which goes very strongly to show that 
iron was intended to be used in its general sense. For 
these reasons I am of opinion that this appeal must be 
dismissed. 

Appeal dismissed. 


—\—__>—__——_ 


FRAUDULENT CONVEYANCES — ACTIONS 
TO SET ASIDE—RIGHTS OF CREDITORS. 


NEW YORK COURT OF APPEALS, JUNE 4, 1889. 


HARVEY v. McDONNELL. 


A general creditor of a decedent's estate, whose claim remains 
partially unpaid after the assets in the administrator's 
hands are exhausted, may sue on behalf of himself and 





other creditors to set aside fraudulent conveyances of 

property made by decedent in his life-time, if the admin. 

istrators, when requested, refuse to bring such an action 

as by chapter 314, section 1, Laws of New York of 1858, 

they may bring it. 

PPFAL from Supreme Court, General Term, Third 
Department. 


E. F. Bullard, for appellant. 
N. C. Moak, for respondent. 


DanFortH, J. The complaint shows the plaintiff 
Harvey to be acreditor of the decedent John McDon- 
nell, by virtue of certain contract obligations, to the 
amount of $2,000 and upward; that upon the death of 
McDounell the defendants were appointed his admin- 
istrators. They recognized the validity of the claims, 
and paid dividends thereon from the proceeds of land 
sold by order of thesurrogate. The property coming 
to their hands as such representatives has been ex- 
hausted, and there still remains due the plaintiff the 
balance above referred to. 

The complaint further states that shortly before his 
death the decedent, to defraud his creditors, caused 
certain of his lands to be conveyed, without considera- 
tion, to Lucy McDonnell, his wife, in order to carry 
out his fraudulent intent, and that she retains it, and 
also some personal property, which she claims to be 
herown. The plaintiff has requested the defendants 
to bring an action to set aside these transfers, and 
they have declined to doso. The plaintiff brings the 
action in behalf of himself and the other creditors of 
the decedent, against Lucy McDonnell, individually 
and as administratrix, and against the other defend- 
ant as administrator of John McDonnell. He asks 
that the fraudulent conveyances be cancelled; thatan 
account be rendered by the defendant Lucy, a receiver 
appvinted, and the distribution of such moneys as may 
come to his hands amoug the creditors of the iutes- 
tate. 

The defendants answered jointly, setting =p in sub- 
stance a general denial, and also the statutw of ‘imita- 
tions. No objection was taken by answer to the suffi- 
ciency of the complaint, but on the trial, upon motion 
of the defendants’ counsel, it was dismissed upon the 
sole ground that the plaintiff was not a judgment cred- 
itor. 

The cases cited by the learned counsel for the re- 
spondent afford many instances where the right of a 
creditor to proceed in equity against the property of 
his debtor has been denied by reason of his failure to 
exhibit a judgment enforced by execution. They show 
the rule to be well setiled that a creditor at large srs 
simple contract creditor must sue at Jaw, establirn bis 
debt, and then exhaust by such proceeding as the law 
allows the real estate on which the judgmentis a leu, 
and the personal property liable to execution, before 
be proceeds against property which is not subject to 
either judgment or execution. The plaintiff has done 
neither, and he is a contract creditor of the decedent, 
John McDonnell. But this is not all. He is a claim- 
ant against the estate, his claim has been allowed, and 
the representatives of McDonnell have exhausted the 
property which has come to tieir hands, both real and 
personal, by applying it upon the debts of the intes- 
tate, and among others the plaintiff's claim. It is not 
wholly satisfied, and the plaintiff points out other 
property once confessedly belonging to the decedent, 
but as alleged by the plaintiff, conveyed away in frea@ 
of the rights of creditors. He has asked the defeid- 
ants, as administrators of McDonnell, to pursue -t, 
and set aside the fraudulent conveyances. 

If the allegation is true they might do so, and it 
would then be their duty to apply the proceeds in the 
due course of administration. The plaintiff would re- 
ceive his share, not by virtue of his own action, 
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but because of the character which the administrctors 
bear in relation to the estate, and the power conferred 
upon them by statute. The administrators stand as 
trustees for the creditors (Laws 1858, chap. 314, § 1), 
and for their benefit may disaffirm and treat as void 
any transfer or agreement made in fraud of the rights 
of any creditor interested in any property of right be- 
longing to the estate they represent. Id. The same 
act confers like power upon assignees for the benefit 
of creditors; and in favor of sucha one we hold that 
he had greater power to seek for and reclaim property 
fraudulently conveyed than the creditor himself, for 
“the creditor can assert no right until by judgment 
and execution he has a lien, ora right to a lien, upon 
the specific property; but in favor of an assignee for 
his benefit the Legislature have substituted a statu- 
tory right in place of these conditions.” Reynolds v. 
Ellis, 103 N. Y. 115. ; 

The same construction applies here. But the ad- 
ministrators do not avail themselves of the powergiven 
tothem by statute. It was their right and duty to do 
so. They have been applied to, and refuse. Is the 
creditor therefore without a remedy? Clearly not. 
Upon the face of the complaint it is apparent that the 
administratrix has an interest adverse to the creditors 
ofthe estate. They call for property which she claims 
to own in her own right, and which she refuses to ap- 
ply upon the debts of her intestate. These circum- 
stances require an exception to be made to the general 
rule which forbids an estate or its management to be 
taken from the hands of those lawfully intrusted with 
it; foritis equally well settled that where such par- 
ties are either in collusion with one holding the prop- 
erty alleged to have been fraudulently transferred, or 
where, as in this case, it is actually claimed by them, 
or the trustee unreasonably refuses to sue, the cred- 
itors or other persons interested may themselves bring 
an action for or reclaim the property fraudulently 
transferred, making the transferees and the trustee 
parties. 1 Story Eq. Jur., $423; Dewey v. Moyer, 72 
N. Y. 70; Bate v. Graham, 11 id. 237; Inve Cornell, 110 
id. 351; Bank v. Leggett, 51 id. 552. 

In such a case the creditor stands in the place of the 
trustee, and it is immaterial that he is not a judgment 
creditor. The relation he sustains to the estate enti- 
tles him to payment in common, and in just propor- 
tion with other creditors, and a judgment would give 
neither lien, property norother advantage. Nothing 
more is sought in this action. Lichtenberg v. Herdt- 
felder, 103 N. Y. 302, cited by respondent, was of a dif- 
ferent character, and the remedy suggested by the 
learned judge who delivered the opinion in that case is 
not inconsistent with the one adopted in the one at bar. 

It is unnecessary to say what course would be open 
if the administrator doubted the justice of the claim 
presented, or the sufficiency of evidence to overthrow 
the alleged fraudulent conveyance. In the first case 
the creditor might not unreasonably be required to 
substantiate his demand in one of the modes provided 
by law; and in the other, before involving the estate 
in litigation, the administrator might require indem- 
nity. Neither question arises here. The complaint 
was dismissed on the sole ground that the plaintiff was 
not a judgment creditor. In this there was error. 

The judgment should therefore be reversed, and a 
hew trial granted, with costs to abide the event. 

All concur. 


—___»—____——- 


TRUSTEES — JOINT LIABILITY. 


NEW YORK COURT OF APPEALS, JUNE 4, 1889. 


BrveN v. GILuet. 


H., defendant's co-assignee for creditors, collected in his own 
name certain of the trust funds, and deposited them in 


bank to the joint account of himself and defendant. Sub- 
sequently defendant united with H. in drawing the funds 
from the bank, and in transferring them to the individual 
control of H., who wasa private banker. Held, that de- 
fendant was responsible for the proper application of such 
funds. 

But H. having properly disbursed an amount greater than 
that transferred to him from the joint account, defendant 
is entitled to show, if he can, that the particular funds so 
transferred were used in such disbursements. 

There being no proof of affirmative wrong-doing on part of 
defendant, or of the use by him of any of the funds, he 
should not be charged more than five per cent interest on 
such portion of the fund transferred from the joint ac- 
count as cannot be properly accounted for. 


PPEAL from Supreme Court, General Term, 
Fourth Department. 


Louis Marshall, for appellant. 
Roswell R. Moss, for respondent. 


PecKHAM, J. We have lately held that one execu- 
tor (and I think the rule is the same with other trus- 
tees) is responsible for his own acts, and not for those 
of his associate, and, if the latter collect and misapply 
the money, the executor who has not received it is not 
liable for the waste. If he is merely passive, and sim- 
ply does not obstruct the collection by his associate, he 
is not liable for the latter’s waste, if guilty of no neg- 
ligence himself. But where one executor or trustee 
receives the funds of the estate, and either delivers 
them over to his associate, or does any act by which 
the funds come under the sole possession and control 
of the latter, and but for which he would not have re- 
ceived them, the executor or trustee is liable for the 
loss which is sustained in consequence of such action. 
Croft v. Williams, 88 N. Y. 884; Adair v. Brimmer, 74 
id. 539, 564; Monell v. Monell, 5 Johns. Ch. 283; Lang- 
ford v. Gascoyne, 11 Ves. 333; Underwood v. Stevens, 
1 Mer. 712; Williams v. Nixon, 2 Beav. 472. 

In Langford v. Gascoyne, 11 Ves. 333, it was laid 
down by the master of the rolls that where a trustee 
was merely passive by not obstructing the reception of 
the money by his co-trustee he is not liable, but if he 
contribute in any way to enable the other to obtain 
possession he is answerable, unless he can assign a 
sufficient excuse. In that case the money of the estate 
had been delivered to one of the executors, and he de- 
livered it to his co-executor, who converted it, and he 
was held liable for such conversion, notwithstanding it 
was what the master of the rolls called a very hard 
case. 

In Williams v. Nixon, 2 Beav. 472, two executors sold 
out stock belonging to the estate, and the proceeds 
were received by one. It was held that the other was 
responsible for its misapplication because the stock had 
been in their joint possession, and each was responsi- 
ble for the proper application of the funds arising from 
the sale. The principle upon which the liability of one 
trustee for the act of his co-trustee under these cir- 
cumstances arises is that the property—the fund—the 
assets of the estate, having once come into the joint 
control or the joint possession of the trustees, it is the 
duty of each trustee to see to it that the fund does not 
go out from under his control or possession, excepting 
as it is applied to the fulfillment of the trust. Thus 
says Lord Redesdale in Joy v. Campbell, 1 Schoales & 
L. 341: “If a receipt be given for the mere purposes of 
form, then the signing will not charge the person not 
receiving; but if it be given under circumstances 
purporting that the money, though not actually re- 
ceived by both executors, was under the control of 
both, such a receipt shall charge, and the true question 

in all those cases seems to have been whether the 
money was under the control of both executors. If it 
was so considered by the person paying the money, 
then the joining in the receipt by the executor who 





did not actually receive it amounted toa direction to 


| 





68 THE ALBANY LAW JOURNAL. 





Ear 





pay his co-executor, for it could have no other mean- 
ing. He became responsible for the application of the 
money, just as if he had received it.” 

In Adair v. Brimmer, supra, Judge Rapallo treats the 
principle as well settled that, where the funds have 
come to the joint possession of the trustees, all are 
bound to see to their proper application, and are re- 
sponsible for a misapplication by # common agent, 
even without their express consent. 

In Croft v. Williams, supra, it was stated that if an 
executor do any act by which the funds should 
come to the hands of his co-executor, and but for 
which he would not have received them, and he di- 
verts or wastes them, the executor is liable for the loss. 
In this case there can be no question but that the funds 
which were deposited in the two banks tothe joint 
credit of the assignees thereby came under their joint 
possession or control. No disposition could bave been 
made of them without the active interference of Gil- 
let, whose signature was necessary, not for the purpose 
of enabling his co-trustee to obtain from a third per- 
son a debt due the estate, but to enable such trustee 
to obtain and deposit with himself the money already 
collected, and in their joint possession and control. 
This was a proceeding in no wise necessary for the due 
and orderly administration of the estate. 

In cases where a debt due to the trust-estate by a 
debtor has been paid to one of two or more trustees, 
and the debtor has required as a condition of such 
payment that a receipt should be joined in by all the 
trustees, in such case the signing of a receipt by the 
trustees who did not personally receive the money has 
been held to be merely formal or necessary for the pur- 
pose of obtaining the money from the debtor, and that 
they who did not receive the money in fact were not 
bound by their written admission of its receipt for the 
purpose named, and were not liable for the failure of 
the one who did in fact receive it to properly apply it. 
Of this class is the case of Paulding v. Sharkey, 88 N. 
Y. 432. There the three executors were empowered to 
sell the real estate, and acting under such power it was 
sold, and all the executors joined in the conveyance. 
But the price was paid by the purchaser by check pay- 
able to the order of one of the executors, and delivered 
tohim. He indorsed and delivered it to his co-execu- 
tor, who also indorsed it, and received the money, and 
the court beld that the indorsement by the executor, 
to whose order the check was payable, was a mere for- 
mal matter, necessary for the purpose of obtaining 
possession of the purchase-money from the purchaser; 
and as matter of fact the possession did not come into 
the hands of that executor to whose order the check 
was payable, but that it did come into the hands of 
that one of them, who immediately drew the money 
upon the check after it was indorsed. This is not such 
acase. The act of Gillet in signing the checks by 
which these moneys then under their joint control 
were drawn from the banks, and transferred to the in- 
dividual and separate control of Hall, was an act but 
for the doing of which the moneys would not have 
been received by Hall, and Gillet must be held respon- 
sible for any amount which was lost in consequence of 
such act. It is not in the least material that Hall had 
originally collected these moneys, and had then volun- 
tarily deposited them to the joint credit of Gillet and 
himself. It is enough that Gillet had the joint control 
of them after such deposit, and it was his act which 
substituted the separate possession of Hall for such 
joint control, and he must take the consequences. 

We do not think that the case of People v. Faullener, 
107 N. Y. 477, has any application to this case. There 
we held that a surrogate to whom moneys had been 
paid belonging to an estate, and which had been by 
him deposited in good faith with a private banker in 
good standing and credit, doing a general banking 








business, pending proceedings to determine the partieg 
entitled to such moneys, was not responsible for the 
failure of the banker, and consequent loss of the fund, 
before the determination of such proceedings, and 
while the moneys remained with him. It appeared 
that there was no negligence on the part of the surro. 
gate in making tne deposit, and the sureties upon his 
official bond were held not to be liable forthe loss. Ty 
the case at bar the assignee is held liable for the proper 
application of the funds, not because he assented to 
their deposit with a private banker, but because, such 
funds being under his control and in his possession 
jointly with his co-assignee, he assisted in drawing 
them out, and placing them in the individual custody 
of his co-assignee, and therefore within all the cases he 
must be held responsible for their due application. 
Such responsibility, we think, is none the less clear, 
because the co-assignee happens to be a private banker, 
The deposit was nevertheless with him individually, 
and it still remains true that his exclusive possession 
of the funds was obtained by the act of his co-trustee, 
who before that had joint control and possession of the 
funds with him. It is clear that in the Faulkner Case, 
supra, if the surrogate had also been a private banker, 
he would have been liable for the loss of the funds if 
he had deposited them in his own private bank, to his 
credit as surrogate, or to the credit of the estate to 
which they belonged. There would have been no 
change of liability in such a case, because there would 
have been no change of possession; for the moneys 
would have been in his possession just the same after 
the deposit as they were before. 

Tn the case at bar no escape from liability can be 
properly founded upon the mere fact that Hall was a 
private banker. When the money, through the active 
assistance of Gillet, passed from their joint control 
into the possession of Hall, the liability at once arose 
on the part of Gillet to see to it that those funds were 
properly applied by Hall, and that liability could not 
be lessened or extinguished upon any principle, simply 
because Hall was engaged in the business of a private 
banker. Nowhere in the books, that I have found, bas 
the liability of a trustee been made to depend upon the 
good credit of the co-trustee under such circumstances. 
In 3 Wms. Exec. (6th Am. ed., from 7th Eng. ed.), 
1930, it is stated in the text that one executor placing 
the property of a testator in the hands of the other, 
who is a banker, in good credit, the executor so depos- 
iting was not to be charged in case of loss; for if he 
had been a sole executor he would bave had, under the 
same circumstances, the right to place the money in 
the banker’s hands, and he has the same right, al- 
though the banker happens to be his co-executor. But 
the cases cited to support that proposition do not, asI 
think, sustain it. They are Churchill v. Hobson, 1P. 
Wms. 241; Chambers v. Minchin, 7 Ves. 198, and 21 Vin. 
Abr. 534, tit. “ T'rust,’’? N. a, par. 9. 

In Churchill v. Hobson the testator had made the ex- 
ecutor, Goodwyn, his banker during his life, and had 
entrusted large sums of money to him, and at his death 
made him and the plaintiff, Churchill, executors of bis 
estate. Churchill paid £500 of the funds of the estate 
to Goodwyn, who afterward became insolvent, and 
Churchill commenced the action to be discharged of 
the executorship, and to be indemnified against the in- 
solvency of Goodwyn. It was claimed that Churchill 
ought to be responsible for the £500, because it was by 
his special act that Goodwyn had received it. But 
Lord Chancellor Harcourt held otherwise, upon the 
ground that Goodwyn had been chosen a confidential 
cashier of the testator for large sums of money in bis 
life-time, and that the executor ought not to suffer for 
trusting him after his death who had been made by 
the testator one of his executors. The case was deci- 
ded in 1713, and the judgment cites no authority for 
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the proposition, and it is not entitled to much weight 
as against other, later, and much better considered 
cases. It is founded however upon the trust which the 
testator himself in his life-time put in the cashier. 
Even then we do not think it can be reconciled with 
the general principle which is so well established by 
the later cases already referred to, and which principle 
establishes that one trustee should be answerable for 
the,acts of another when he places the funds of the es- 
tate in such other’s hands, or does some act but for the 
doing of which such trust property would not have 
been received by the co-trustee. What a testator in 
his life-time may do with his owncan form no proper 
criterion or test as to the propriety of the same action 
by trustees or executors. A man has the right to do 
what he will with his own, and may run such risks 
and take such chances as seem to him good. The lia- 
bility of one trustee, under the circumstances herein 
spoken of, is wholly different, and cannot be deter- 
mined by reference to the conduct of a testator in his 
life-time; and I can see no reason for abrogating such 
liability in a case where the trustee happens to be a 
private banker, any more than in any case where such 
trustee is in good financial credit. This latter fact has 
never, so far as I can find, been regarded as the least 
reason for modifying or extinguishing the duty of a 
trustee who has once obtained joint control of any 
property of the estate, to see to it that such property 
is applied in a due course of administration of the 
trust. 

In Chambers v. Minchin the subject is merely touched 
upon by the lord chancellor in passing. The question 
was not involved, and no decision made in regard to 
it. The manuscript report of the case of Attorney- 
General v. Randell (Trinity vacation, 1734), contained 
in Viner’s Abridgment, supra, 534, is not in point. 
That was a case where the receipt given by the two 
trustees was formal only, and for the purpose of ob- 
taining from the executors the moneys bequeathed to 
the trustees, and which moneys the executors would 
not pay toa third trustee unless the others joined in 
the receipt, which they did. The money was in fact 
received by the third trustee, and a large part of it 
was by him legitimately expended for the purposes of 
the trust, and the balance was lost by his insolvency. 
The court declined to hold the two trustees, who never 
in fact received the fund, responsible for its loss. But 
although the defendant Gillet is responsible for the 
proper application of the funds which came into the 
hands of Hall, by reason of Gillet’s act in signing the 
checks, yet it by no means follows that be is to be held 
responsible for the full amount of Hall’s deficit. It 
was so held by the courts below, and, as we think, er- 
roneously. It wasaless sum than $5C,000 that was 
drawn from these banks by the act of Gillet, and 
pluced in the separate custody of Hall, and in the 
course of the proper administration of the trust Hall 
paid out nearly $90,000. He may therefore have paid out 
every dollar drawn from the banks through the aid of 
Gillet, in the proper course of administration, and in 
that event he ought not to have been held liable for 
any loss of other assets collected by Hall, and which 
never came into his possession or control. Shipbrook 
v. Hinchinbrook, 11 Ves. 252; Underwood v. Stevens, 
supra; Wilmerding v. McKesson, 8 N. E. Rep. 665. 

We think the exceptions taken to the referee's re- 
port are sufficient to raise the questions here discussed. 
The admission of the receipt of assets in the written 
account presented to the referee is not conclusive here 
as to the amounts actually received by defendant Gil- 
let. The proof is, and so too is the finding, that he 
collected and received nothing. At the time when the 
accounts were made out there was no question of sep- 
arate liability, as Hall was still in first-class financial 
credit, and the account was evidently a mere state- 





ment of the total amount of the trust received, and of 
the total amount of expenses, while the question of 
separate receipts or disbursements, as between the as- 
signees themselves, was never thought of. Upon the 
question of interest we think the court below pro- 
ceeded upon an erroneous theory. The ground of lia- 
bility of Gillet in this case rests upon a neglect to fully 
perform the duties of his trust, in failing to see to the 
proper application of the moneys intrusted to Hall 
through his act. But there is no allegation or proof of 
any affirmative wrong-doing on the part of Gillet, or of 
the use by him of any funds from which the slightest 
benefit to himself arose. Both the evidence and find- 
ing are the other way. Under these circumstances, we 
think that interest at the rate of five per cent upon that 
portion of the fund drawn out from these banks, 
which the defendant Gillet may fail to show was prop- 
erly applied to the purposes of the trust, would make 
a fair rule in making up the account. It may be that 
on the new trial which must take place it will be found 
that the defendant Gillet is not responsible for any 
portion of the loss occasioned by the failure of Hall. 
The burden is on him to show a proper application of 
the funds which came to Hall’s hands through his act. 
The judgment should be reversed and a new trial or- 
dered, costs to abide event. 

All concur, except Ruger, C. J., and Andrews, J., 


absent. 
-——- - > —_ —— 


NEW YORK COURT OF APPEALS ABSTRACT. 

ASSIGNMENT FOR CREDITORS— PLEDGE— CUSTOMS 
puTies.—Plaintiffs, who held, as collaterals for the 
payment of certain notes, warehouse receipts for im- 
ported goods, stored in a bonded warehouse, surren- 
dered them to an assignee for benefit of creditors of 
their debtor, under an arrangement by which the as- 
signee was to sell the goods for plaintiff's benefit. 
Held, that duties on the goods owing to the United 
States, voluntarily paid by the assignee in order to re- 
lease the goods from bond, were chargeable against the 
proceeds of the goods, and not against the common 
fund of the assignor in the hands of the assignee, as 
such duties constituted a lien on the goods prior to 
that of plaintiffs, and in paying them the assignee acted 
as plaintiffs’ agent. June 4, 1889. Dean v. Thurber. 
Opinion per Curiam. Gray, J., not voting; Ruger, C. 
J., absent. 


EVIDENCE—EXECUTOR’S COMMISSIONS — GIFTS — IN- 
TER VIVOS — LEGACIES — ADEMPTION. — (1) Testator 
bought certain railroad coupon bonds, payable to 
bearer, about eighteen months before his death. He 
told his broker, when directing the purchase of the 
bonds, that he wanted them for C., his daughter; and 
asked that they be registered in her name. The trans- 
fer agent of the railroad company indorsed C.’s name 
and the date thereon; and, after signing the indorse- 
ment, delivered them to the broker, who gave them to 
testator, in whose possession they remained until his 
death. C. did not appear to have known of the pur- 
chase of the bonds. Testator inventoried the bonds as 
his own and applied the proceeds of thecoupons. The 
effect of such an indorsement as a registry or transfer, 
under the rules of the company, was not shown. Held, 
not sufficient evidence to uphold a finding of a com- 
pleted gift of the bonds to C. (2) If the bonds men- 
tioned were within Acts 1871, chapter 84, which pro- 
vides for the registry of certain railroad bonds payable 
to bearer, for which no registry is provided, so as to 
make them non-negotiable, such registration would 
not change the legal title to the bonds so long as the 
original owner retained them in his possession. (3) 
Where a father, in the presence of his daughter, depos- 
its money iv a bank in her name, and for her use, and 
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subsequently makes other deposits to her credit, which 
are entered in a pass-book supplied by the company, 
and delivered by him to his daughter, a complete pres- 
ent gift of the money is made. (4) Such deposits, 
though partly made after the execution of the father’s 
will giving the daughter a pecuniary legacy, would not 
operate as an ademption of any part of the legacy. (5) 
Though incompetent evidence respecting personal 
transactions with a decedent, prohibited by the Code 
of Civil Procedure of New York, section 820, is admit- 
ted to sustain the daughter's claim to the gift men- 
tioned, a judgment in her favor will not be reversed 
therefor when there is sufficient uncoutradicted and 
admissible evidence to uphold it. (6) Executors hav- 
ing power to sell realty and divide the assets into 
shares, and to hold the same as trustees, paying the in- 
come to legatees, are entitled to double commissions. 
June 4, 1889. Jn re Crawford. Opinion by Peck- 
ham, J. 


EXECUTORS AND ADMINISTRATORS—DEVASTAVIT— 
EVIDENCE.—An executor applied to defendant, a cor- 
poration, for a loan, offering as security certain cor- 
poration stock belonging to the estate, but the appli- 
cation was rejected because of nou-consent of co-ex- 
ecutors to the transfer of the stock. It was suggested 
that if the stock were transferred *‘ to one of the mem- 
bers of the family ’’ the loan could be made, and a 
written proposition stated that S., ‘‘one of the lega- 
tees” of the testator, ** proposed to borrow” of de- 
fendant a certain sum on certain securities. The ex- 
ecutor thereafter, on applying for the loan, said he 
“*had transferred the securities’ to S. S. and the ex- 
cutor joined in a uote for the amount of the lvan, 
which recited that they had pledged as security certain 
stock, *‘ the property of said ’’ 5., and empowered de- 
fendant to sell the stock on non-payment of the note, 
accounting to 8. for the surplus. On the day of deliv- 
ery of the note defendant drew its check for the 
amount, payable to the order of 8., which was indorsed 
with S.’s name by her attorney, and 8S. thereafter re- 
ceipted to defendant for the amount named, and rati- 
fied her attorney’s indorsement on the check. The cer- 
tificate of stock was assigned by the executor to 
defendant. The memorandum of the Joan on defend- 
ant’s books showed that it was madetoS. Defendant 
thereafter said that the stock had been transferred to 
S. for the purpose of making a loan, and that defend- 
ant held the stock as collateral. Held, that the loan 
was made to 8.; that the transaction constituted a 
devastavit, with defendant's knowledge, as against the 
estate, even if there was an agreement between the ex- 
ecutor and S. whereby the money was to inure to the 
estate; and that the estate could recover the stock on 
paying the umount, if any, applied by the executor for 
the benefit of the estate out of the loan. In an action 
by the estate to recover the stock, where there is some 
evidence for defendant that the executor drew the 
money on the check, and applied it for the benefit of 
the estate, and that S.’s connection ceased at the con- 
summation of the loan, evidence is admissible on plain- 
tiff's behalf, that the money was deposited in bank to 
S.’s credit, and drawn out on her checks. June 4, 1889. 
Moore v. American Loan & Trust Co. Opinion by 
Danforth, J. 

ACCOUNTING—ESTOPPEL.— On accounting by 
an administrator, where he is disallowed credit for in- 
vestments made by him, the securities representing 
which he has delivered to his co-administratrix, who is 
also next of kin of the intestate, a decree requiring 
him to pay over to such next of kin her distributive 
share of the estate before she is required to deliver him 
the securities is inequitable. Where it appears that the 
co-administratrix chose the administrator to act with 
her in the administration; that she left the manage- 
ment of the estate to him, and kuew of many, if not 




















all, investments made by him, and either made no ob. 
jection thereto or concurred therein, and that she was 
associated with him in the administration for nine 
years—she is, in the absence of fraud agaiust her on 
the part of the administrator, chargeable as co-admin- 
istratrix with breaches of trust committed by him in 
making investments, and is estopped as beneficiary to 
object to them. June 4, 1889. Jn re Niles. Opinion 
by Gray, J. 


RAILROAD—ACCIDENTS AT CROSSINGS—PLEADINGS— 
NEGLIGENCE—EVIDENCE—INSTRUCTIONS. —(1) In au ac. 
tion against a railroad company for injury at a cross. 
ing, acomplaint which alleges that plaintiff had her 
foot fastened ** between the rail and the planks at the 
crossing belouging to auch railroad,” and chargesa de- 
fective and negligent arrangement of the planks by 
defendant, fairly avers an ownership of the crossing 
by the railroad company; and where defendant simply 
denies the negligence, and does not deny ownership of 
the crossing, uo issue is raised as to such ownership, 
though it appears that the railroad was constructed 
and operated before the highway crossing it was 
opened. (2) It appeared that at the point where plain- 
tiff's foot was caught the plank was laid parallel with 
and about two and one-half inches from the rail, on 
the inner side thereof, and witb a straight edge. The 
other planks were rounded off on the edge, and 
touched the rail at the bottom, thus leaving an open- 
ing for the flanges of wheels to pass, with no danger of 
any thing becoming fastened therein, and this was the 
usual custom on railroads. Held, that the question of 
defective construction was properly left to the jury. 
(3) Plaintiff, a child, testified that she went on the 
track to take some sinmaller children therefrom, the 
train at the time being at a station half a mile away, 
in plain view, when she caught her foot. She waved 
her hands wildly as a signal, but the brakes on the 
train were not applied, nor the engine reversed, until 
the train was about 360 feet from plaintiff, and the 
train stopped just as the engine passed over her foot. 
The engineer saw plaintiff on the track waving her 
hands, and not stepping aside, at least when he passed 
a bridge 854 feet from the accident. Another witness 
testified that plaintiff remained on the track, without 
leaving it, from the moment of her arrival thereon. 
Held, that the question of the engineer's negligence 
was forthe jury, though defendant’s witnessss testi- 
fied that plaintiff was playing on the track, and, after 
being driven off by a warning whistle, came back on, 
immediatelyfin “ront of the engine, which was stopped 
as quickly as possible. (4) A charge that an engineer 
might assume that persons on the track would step off 
as the train approached, except when they are “ per- 
sons apparently not capable of taking care of them- 
selves, such as very young children, and persone lying 
helpless on the track,” is not objectionable because 
plaintiff was sui juris, and capable of avoiding danger, 
where it appears that she was a child toward whom 
more watchful care was due, and as her actions indi- 
cated, in a helpless condition. (5) A refusal to charge 
that the engineer had a right to assume that plaintiff 
would step aside is not erroneous in view of plaintiff's 
condition and the fact that a charge was given that 
**if, as soon as the engineer saw plaintiff fall upon the 
track, or discovered that for some reason she could 
not or might not get out of the way in time, he made 
diligent use of all the means at his command in order 
to stop the train, and avoid injuring the plaintiff, he 
did all that he was required to do, and was guilty of no 
negligence.” (6) If plaintiff went on the track to save 
younger children from danger, knowing that the train 
was coming, and only half a mile away, she was not & 
trespasser. Eckert v. Railroad Co., 43 N. Y. 502. (7) 
An objection that an action was not brought by the 
real party in interest, based on the fact that the action 
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is entitled as by a certain person “ as guardian ad litem 
of * * * aninfant,” while the complaint states a 
cause of action in favor of the infant, must be raised 
by answer or demurrer, and when raised at the close 
of the plaintiff's case, by motion to dismiss, is properly 
disregarded, where it appears from defendant’s answer 
that he was not misled by the defective title. June 4, 
1889. Spooner v. Delaware, L. & W.R. Co. Opinion 
by Finch, J. 

REFERENCE—CONSTRUCTION OF FINDINGS.—H. & W. 
sold plaintiffs 43,000 barrels of oil, the certificates for 
which were held by defendant bank as collateral se- 
curity. Defendant transferred the certificates to plain- 
tiffs, and in au action brought by plaintiffs to recover 
the amount of accrved storage charges on the ground 
that defendant ought to have paid them the referee 
found that H. & W. were bound by their contract to 
deliver to plaintiffs certificates representing the 43,000 
barrels, *“‘ with storage charges thereon paid to the date 
of such delivery ;” also * that at the request of the said 
firm (H. & W.) and of the plaintiffs the said defendant 
onor about the 15th day of May, 1884, undertook and 
agreed to transfer and deliver to the plaintiffs, from 
the certificates so hypothecated with it, or any certifi- 
cates into which the certificates so hypothecated had 
been converted, certificates to the amount of or repre- 
senting such 43,000 barrels of oil, which, under the cus- 
tom, necessarily would be United Pipe Line certifi- 
cates, and have storage charges thereon paid to the 
date of such delivery or transfer.”” Held, that the find- 
ings imported that defendant agreed to transfer oil 
with storage charges paid, and not that it was bound 
by the custom. June 4, 1889. Waugh v. Seaboard 
Bank. Opinion by Andrews, J. 

WILLS—CONSTRUCTION—LEGACIES.— Testator gave 
the use of his dwelling-house and furniture, and an 
annuity, to his wife for life. The bequest concluded 
as follows: ‘‘ This provision to be accepted by my wife 
in lieu of her dower right and distributive share in my 
estate; she to make her election whether she accepts 
this provision of my will within sixty days from the 
time of proving the same.” The residue of his estate 
was given tohis nephew. The widow rejected the pro- 
vision. Held, that she was entitled not only to her 
dower, but also tu a legacy by implication, equal to the 
amount she would have received if testator had left no 
will. The question of construction raised by the lan- 
guage of the testator in framing the provision for his 
wife is of a character so unusual that we can find no 
precise parallel or precedent in the courts of our own 
State. The case is one of a legacy by implication ; that 
is, created not by a direct or express gift, but inferred 
from language which shows an intention to give the 
legacy, and can have no other reasonable explanation. 
Instances of such legacies are not uncommon in the 
English reports, and a reference to some of them will 
disclose their general character, and the rule of solu- 
tion adopted. In Goodright v. Hoskins, 9 East, 306, 
the action was ejectment to recover ‘certain leasehold 
premises which the testator possessed in his life-time 
for a term of ninety-nine years. His will gave the es- 
tate to his son Richard until the latter’s eldest son, 
Thomas, should attain twenty-one, and no longer. If 
Thomas should die in his minority, then the estate 
was to go to his younger brothers, John or Richard, or 
either of them who should attain twenty-one. The tes- 
tator thereupon added: **And I desire the said premi- 
ses of Roskief may be quitted and delivered up as 
aforesaid by my said son Richard Hoskins accord- 
ingly.” It was argued for the plaintiff that there was 
ho gift to Thomas, in terms, on his arriving at the age 
of twenty-one, which was true; but Lord Ellenbor- 
ough said there was a strong implication from the 
words of the will that the testator meant that Thomas 
should have Roskief, for his father, at the majority of 





Thomas, was to quit and deliver up the premises, and 
to whom if not to Thomas? The court added an ex- 
pression of pleasure that they found themselves war- 
ranted by the authorities in establishing a gift to 
Thomas by impiication. In Thorp v. Owen, 2 Hare, 
607, the testator’s direction that every thing should re- 
main “as it now is” during the life of his wife, was 
held to give her a life-interest by implication. The 
rule of construction which seems to have prevailed is 
that the inference from the will need not be irresisti- 
ble, or such as to exclude all doubts possible to be 
raised, but must nevertheless be such as to leave no 
hesitation in the mind of the court, and must not rest 
upon mere conjecture. The intention must be clear, 
so that no other reasonable inference cau be made. 
Grout v. Hapgood, 13 Pick. 164. In our own State we 
are referred to Marsh v. Hague, 1 Edw. Ch. 174, in 
which bequests were implied to children of an uncle 
not included in the list of legatees by force of a subse. 
quent clause which assumed that the gift had been 
made to them. The court said there was no other ra- 
tional meaning to be given to the expressions used, 
and that construction must be given, or the words of 
the testator rejected as senseless or useless, which was 
not permissible. Undoubtedly in every such case we 
must be quite sure of the testator's intention, and not 
substitute for it some notion of our own; but when 
his words leave no doubt about his intention, and can 
have no other reasonable interpretation, we are justi- 
fied in upholding a legacy by implication where no gift 
in express terms has been made. By the terms of the 
will the widow was given an election, which implies a 
choice between alternatives, and what those were in 
the thought and intention of the testator is the natural 
and primary inquiry. The executor claims, and is 
compelled to claim in order to reach his result, that 
the alternatives were the use of the house and the an- 
nuity on the one hand, and dower alone on the other, 
or the testator’s provision in the one event, and the 
law’s provision in spite of the will on the other. But 
those alternatives he neither expressed nor intended. 
To say that hedid, requires us to strike out the ex- 
pression “ her distributive share of my estate '’ as use- 
less and meaningless. It requires us to construe it as 
a mere careless and inapt amplification of the word 
* dower,’’ and adding nothing to thatexpression. We 
have no right to treat it as meaningless, and it cer- 
tainly was not careless or inapt. It isa perfectly ac- 
curate expression, describing acertain quantity of in- 
terest in the property of an intestate, and must be 
deemed to have been used intelligently, purposely, and 
to aid in disclosing the testator'’s real intention. All 
these fixed rules we must violate if we hold the re- 
spondent’s theory, that the alternatives between which 
the widow was required to choose were the testator’s 
provision on the one hand and dower only on the 
other. It is inevitable on that construction that the 
words relating to a distributive share shall have no 
meaning, and can have none, and must be utterly ex- 
punged from the will. The pressure of this difficulty 
has led the respondent to suggest, that since the residu- 
ary legatee might have died in the life-time of the tes- 
tator, and his legacy lapsed, and so the widow come in 
for a distributive share, it was that possibility which 
he meant to cut off. But the testator said nothing of 
the kind. He described, not an interest in a lapsed 
legacy, but an ‘interest which the law would give 
where there was no will and no legacy, lapsed or other- 
wise. It is ‘‘her distributive share in my estate”— 
that share to which she would have been entitled had 
no will been made. So that the respondent is driven 
back to the position that the phrase is superfluous, has 
no meaning, indicates no intention, and must be wholly 
disregarded, and that too, in behalf of a nephew, and 
against a wife for whom the law sedulously frames pro- 
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tection. The contrary construction seems to me 
natural, reasonable and just, and, I have no doubt, 
correctly carries out the testator’s real intention. 
When he gave the house and lot and the annuity “in 
lieu of’ dower he perfectly understvod that by using 
that phrase “in lieu of” he put the widow to a choice 
between two things, either of which she could have, 
and either of which he meant she should have, accord- 
ing to her preference. And when he added ‘in lieu 
of her distributive share in my estate ” he must again 
have meant that share which she could have and which 
she should have if euch was her choice. It is quite 
probable, as is suggested in the dissenting opinie:: bs- 
low, that the testator balanced in his mind the us of 
the house against the dower and annuity he provided 
against the distributive share; his gift of the realty 
against the law’s provision out of it for the widow, and 
his gift out of the personalty against the law’s provis- 
ion out of that, and meant as to both that the widow 
should choose, but choose promptiy, and within the 
sixty days which he described. We can impute no 
other meaning to his language, and find for it no dif- 
ferent interpretation, and are therefore of opinion that 
in the event which has happened the widow is entitled 
to such share of the personal estate as the law would 
have given her had the deceased died intestate. 
June 4, 1889. nm re Vowers’ Will. Opinion by 
Finch, J. 


—_——»—_—_ 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 

CONSTITUTIONAL LAW—CORPORATION AS GUARDIAN. 
—A statute authorizing a safe deposit and trust com- 
pany to qualify and act as statutory guardian of in- 
fants, upon the execution of its own bond with the 
pledge of its capital stock as security for the faithful 
discharge of its duty, is constitutional. It is certainly 
competent for the Legislature to decide as to what se- 
curity shall be sufficient in such cases. By section 493 
of the Civil Code it is provided that as a precedent 
condition of obtaining the sale of an infant’s real es- 
tate by his statutory guardian, such guardian shall ex- 
ecute bond, with at least two sureties, worth not less 
than double the value of the property to be sold, etc. 
The Legislature would certainly have the right to re- 
peal or amend this section, and enact in its stead that 
only one surety, or security other than personal sure- 
ties, should be sufficient. Here the Legislature saw 
proper to create a corporation with power, among 
other things, to qualify and act as the statutory guar- 
dian of infants upon the execution of its own bond, 
with the pledge of its capital stock as security for the 
faithful discharge of its duties. If it be constitutional 
for the Legislature to confer upon this corporation the 
power to act as statutory guardian, and we think it is 
constitutional, it follows that the Legislature has the 
power to prescribe the terms upon which it may act as 
such guardian. It was decided by this court in the 
cases of Phalan v. Trust Co., 10 S. W. Rep. 10, and 
Bank v. Payne, 8 id. 856, that the provision of the char- 
ter, in reference to empowering the company to act as 
guardian upon its own bond, was broad enough to 
cover the bond mentioned in section 493 of the Civil 
Code. Ky. Ct. App., Feb. 21, 1889. Johnson v. John- 
son. Opinion by Bennett, J. 

CRIMINAL LAW—LOTTERY.—On the trial of an in- 
formation under Howard's Statutes of Michigan, sec- 
tion 9331, for setting up and promoting a lottery for 
money, the evidence showed that the respondent kept 
an office in Detroit, and carried on a business called 
policy,” which was conducted by him as follows: 
There was a lottery in Kentucky, in which every day 
there were thirteen numbers drawn by lot out of 














seventy-eight. The numbers were drawn to determine 
the right to prizes in the Kentucky lottery, the 
prizes ranging in value from $80 to $4,000. The num- 
bers drawn in Kentucky were telegraphed to re. 
spondent, who used them as a basis for his dealing, 
Persons who wished to “play policy” paid the re 
spondent a sum of money, usually from five to fifty 
cents, and at the same time selected two, three or four 
numbers from one to seventy-eight. If all the num- 
bers selected by the player came out in the drawing, 
he won a certain amount from the policy dealer. In 
the case of three numbers, if the player won, he re- 
ceived $10 for five cents; in case of two, the odds were 
proportionately less; in the case of four, proportion- 
ately greater. Held, that the facts justified a charge 
that, if the jury believed the evidence, defendant was 
guilty. A lottery is a scheme by which a result is 
reached by some action or means taken, in which re- 
sult man’s choice or will has no part, nor can human 
reason, foresight, sagacity or design enable him to 
know or determine such result until the same has been 
accomplished. It was the obtaining money or prop- 
erty by such means that our statute was intended to 
prevent and punish, and I think the case before us 
falls clearly within the statute. If the respondent had 
drawn the thirteen numbers from the seventy-eight at 
his place of business in Detroit, there could be no 
doubt but that the scheme would have been regarded 
as a lottery, and within the terms of the statute. Itis 
difficult to see why the selecting and selling three or 
more of the thirteen numbers would not be equally 
within the statute, if they were to draw the prizes, if 
it was not necessary for the drawing to be done within 
the State to constitute the offense; and this I think 
was unnecessary. How. St., § 9335. It is not the draw- 
ing of the lots, but the disposing and selling of the 
chances, that brings the case within the statute. It is 
promoting the lottery for money by paying the money 
for the chance of receiving more. It is of little conse- 
quence where the drawing takes place. These views, 
to some extent, will be found supported in the follow- 
ing authorities: Com. v. Sullivan, 15 N. E. Rep. 491; 
Com. v. Wright, 137 Maas. 250; Wilkinson v. Gill, 74N. 
Y. 63; State v. Lovell, 39 N. J. Law 458; Com. v. 
Thacher, 97 Mass. 583; State v. Clarke, 33 N. H. 329, 
335; Hull v. Ruggles, 56 N. Y. 424, 427; Randle v. 
State, 42 Tex. 580; Smith v. State, 11 Atl. Rep. 758. It 
is thought by counsel for defendant that this case is 
ruled by People v. Reilly, 50 Mich. 384. That case how- 
ever is different. There the contingency was one upon 
which the parties interested could exercise the reason 
and judgment under an agreement upon which the 
money was paid, and was in its nature executory. In 
this case the money was paid when the chance was ob- 
tained, and there was no opportunity for exercising 
the reason or judgment or any other faculty of the 
mind. Mich. Sup. Ct., Feb. 20, 1889. People v. Elliott. 
Opinion by Sherwood, C. J. 


FORMER ACQUITTAL.—An acquittal on the trial 
of one indictment is not ipso facto a bar to another in- 
dictment found at the same time, and charging the 
same character of offense, but is only a bar to a prose- 
cution for such offenses as were then proven, or at- 
tempted to be proven. It is now contended that the 
record alone of the former case affurded evidence 
which, as matter of law, conclusively sustained this 
plea, and that it was the duty of the court to draw this 
necessary legal conclusion, and instruct the jury to find 
for the accused. This argument is based upon the gen- 
eral rule that, if the firat indictment were such that 
the accused might have been convicted under it upon 
proof of the facts by which the second is sought to be 
sustained, then the jeopardy which attached upon the 
trial of the first one is a bar to a trial upon the second 
one. 1 Whart. Crim. Law, § 565; Cooley Const. Lim. 
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$28. It is true the indictments were found upon the 
game day. They were for the same character of offense. 
They covered the same period of time, because the 
statutory limitation under our law to such a prosecu- 
tion is one year; but the time named in them as being 
that when the offense was committed was not material 
and each obstruction was a distinct offense. The State 
was not confined to any particular time, but had the 
right to show that the appellant had so offended at any 
time within a year previous to the finding of the in- 
dictment. This being so, a conviction or an acquittal 
would not ipso facto bar another indictment found at 
the same time, and charging the same character of 
offense. Whether the same act was proven or at- 
tempted to be proven upon the trial of the other one 
would be a question of fact; and the first trial would 
only be a bar to a further prosecution for such offenses 
as were then proven, or attempted to be proven. This 
would, of course, have to be shown by extrinsic evi- 
dence. The general rule therefore above cited does 
not control such a case. If A. be tried for the murder 
of B., and acquitted, because of a failure to prove some 
material fact, as the death of B., then it does apply, 
and a second trial cannot be bad upon the ground that 
the Commonwealth has now secured the testimony. In 
such a case there is but one offense. It is unlike this 
one. In this character of case the State could upon 
the trial of one indictment select one particular act or 
offense, and proceed for it; and under the other in- 
dictment, although found at the same time, it could 
prove a different one. It does not follow therefore that 
an acquittal under one indictment is necessarily an 
acquittal, not of one only, but of every act within the 
year the proof of which would have sustained the first 
indictment. If this were the rule, then, although the 
accused might have committed the offense a hundred 
times within the year, yet anacquittal upon an indict- 
ment, under which it could only be convicted for a 
single commission, would be a complete protection as 
toall, although in point of fact but the one unlawful 
act‘had been investigated. The statement of a propo- 
sition leading to such a result is its own refutation. The 
fundamental law protects one from being twice put in 
jeopardy. Indeed, the rule is embedded in the very 
elements of the common law, not only as to criminal, 
but even as to civil cases—nemo debet bis vexuri, pro 
una et eadem causa; but yet it recognizes not only the 
difficulty, but the necessity, of punishing offenders, 
and therefore in its wisdom does not confine the Com- 
monwealth in proving offenses to the time named in 
the indictments, but it may prove, or attempt to prove, 
the commission of the offense at any time not beyond 
the period fixed by limitation. In acase like this one 
it cannot, upon the trial of the second indictment, 
prove any act which it even attempted to prove upon 
the other trial. If the attempt embraced the entire 
year in a sort of drag-net way, then it may properly be 
said that the accused has been tried for all the offenses 
attempted to be proven. He has in such a case been in 
jeopardy as to all the unlawful acts of the year of the 
character of that named in the indictment, and it does 
not matter that the State may have then failed to show 
his guilt. If it could upon the trial of one indictment 
inquire as to whether at this time or that, or whether 
during a certain time, the accused had not committed 
the offense, and then, because it failed to elicit his 
guilt, retry him upon another indictment, and go over 
the same ground, he would be subject to continuous 
trials. Such a rule would be unjust to the citizen, and 
Violative of not only the letter, but the spirit, of the 
law. Whether the accused has been once in jeopardy, 
whether the State has upon the trial of another in- 
dictment proved or tried to prove the same offense, is 
however in a case like this, where there is testimony 
tending to so show, a question of fact, to be submitted 





to a jury under proper instructions. It rests upon the 


defendant to show however that he has been acquitted 
of the identical offense; but this is done when it is 
made to appear that the same conduct was previously 
inquired into or attempted to be inquired into by the 
State. Ky. Ct. App., March 14, 1889. Chesapeake & O. 
R. Co. v. Commonwealth. Opinion by Holt, J. 


DEED—CONSTRUCTION—RESTRICTIONS —‘‘ PORTICO.”’ 
—A deed from the Commonwealth, requiring the front 
walls of the buildings on a street to be set back twenty- 
two feet from said street, provided “that steps, win- 
dows, porticoes and other usual projections appurte- 
nant to said front wall, are to be allowed in the reserved 
space,” subject to the conditions that no projection of 
any kind (other than door-steps, balustrades and cor- 
nices) should extend more than five feet, and that no 
projection of the nature of a bay window, circular 
front or octagon front will be allowed, ‘unless any 
horizontal whose base upon the rear line of the afore- 
said space does not exceed seven-tenths of the whole 
front of the building, nor exceed eighteen feet in any 
case, and whose side lines make au angle of forty-five 
degrees with the base.” Held, that the maintenance 
of a porch was not a violation of the restriction. The 
general scope of the permission is to sanction any pro- 
jections incident to the front wall which are usual in 
the sense that porticoes are usual. The word “other” 
imports of course that porticoes are usual, within the 
meaning of the deed. Hubbard vy. Taunton, i40 Mass. 
467, 468. The same considerations which show the ex- 
tended scope of the permission make against a narrow 
and restricted interpretation of the word ‘“ porticoes.”’ 
If there is a permission to put out bay windows and 
octagon fronts, there is no conceivable reason why 
porches should be forbidden. The attorney-general 
sought to interpret the requirement that certain struct- 
ures should fall within the trapezoid, as a new per- 
mission. But plainly it is not so, but is a qualification 
of a permission already given to put out porticoes and 
other usual projections. If this porch was not per- 
mitted under the head of porticoes and other usual 
projections it was not permitted at all. See Linzee v. 
Mixer, 101 Mass. 512; Attorney-General] v. Gardiner, 
117 id. 492, 500. Etymologically the words “ porch”’ 
and “portico” are one. Formerly ‘* porch’? was used 
as synonymous with ‘‘portico”’ in its classic sense. 
“And he made a porch of pillars; the length thereof 
was fifty cubits.’’ 1 Kings, vii. 6; id. 7, 8, 12, 19, 21; vi, 
3; 2 Chron., iii, 4; Julius Cesar, Act I, Se. 3; Para- 
dise Lost, I, 454. So, sometimes to-day, “rooms which 
gave upon a pillar’s porch.’’ Tennyson’s ‘ Princess,’’ 
I, 226, 227. The tendency in modern times no doubt 
has been to diminish ‘‘ porch ” to the shelter in front 
of the door of a building, and we are very willing to 
assume that with the constant growth of distinctions 
and nice discriminations in the meaning of words, 
‘*portico ’’ retains more of the original suggestion of 
length, and of aroof supported by pillars, among archi- 
tects and scholarly persons, and that * porch ”’ is more 
specially appropriated to a smaller structure, generally 
with closed sides. But the distinction is not carefully 
preserved in common speech. With us “ portico’’ as 
well as ** porch ”’ has shrunk, and usually means a shel- 
ter in front of a door. See also Dychr. & Pardon, Dict. 
1754; Imperial Dict. 1882, ‘‘ Portico.” When porticoes 
are cut down tothe little structures which we all 
know, we think that special reference to the mode of 
support has vanished almost as completely as the length. 
The parties to this deed did not mean by ‘* portico” 
“a walk, covered with a roof, supported by columns at 
least on one side;”’ they meant the shelter to the door 
of a building, familiar to Massachusetts and to Boston. 
We are of opinion that they used it as a generic word, 

ucluding a shelter with closed sides, as well as one 
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with pillars. We agree that in determining the scope 
of the word we must look at the object of the restric- 
tions, and of the exceptions to it. But as we have said, 
the permission exteuded to more serious structures 
with closed sides, and therefore there is no reason for 
excluding porches. Indeed, a portico projecting not 
more than five feet would, or at least might, obstruct 
the view of a neighboring house with its pillars almost 
as completely as if its sides were closed. In view of 
our construction of the word ‘“‘portico’’ we have not 
studied the evidence that porches were usual projec- 
tions in Boston at the date of the deed. They would 
seem to have been. We cannot agree to so nice a dis- 
tinction as that taken in respect of their position on 
the building, or that if a porch in the middle ofa front 
wall was a usual projection, one adjoining the parti- 
tion wall would not be. If the projection was a usual 
one on any part of the front, it was permitted any- 
where, subject to the following restrictions, which 
dealt with its extent and place. It was argued that if 
porches were permitted at all then they were ‘‘projec- 
tions in the nature of a bay window, circular front or 
octagon front,’’ and must be kept within the trapezoid 
prescribed. This argument is not without force when 
the objects to be prevented are considered. Still we 
are all of opinion that it would be pressing the lan- 
guage beyond its fair scope if we should extend it be- 
yond projections of the front wall of the building, in 
view of the words which follow those just quoted viz. : 
“With the foundation wall sustaining the same (such 
foundation wall being a projection of the front wall).” 
Mass. Sup. Jud. Ct., Feb. 28, 1889. Attorney-General, 
ex rel. Board of Harbor and Land Commissioners, 
v. Ayer. Opinion by Holmes, J. 





FACTORS AND BROKERS — ILLEGAL CONTRACTS — 
RIGHT TO COMMISSION.—A commission broker, who, 
with knowledge of its unlawful character, negotiates 
an illegal wagering agreement between parties, be- 
comes a particeps criminis, and cannot recover for ser- 
vices rendered or losses incurred by him in behalf of 
either in forwarding the unlawful undertaking; and 
checks given him for such services or losses are tainted 
with the vice of their origin, and subject to all the in- 
firmities of securities given for illegal considerations. 
But what standing has the plaintiff in a court of 
equity? The transactions upon which he founds his 
claim for relief were unlawful, and the remedy he 
seeks is protection against the consequences of his own 
participation in them. In such cases equity keeps its 
hands off, and leaves the parties where it finds them. 
It is a fundamental rule of equity that parties wanting 
its aid must come with clean hands. Courts of equity 
require honesty, good faith and legality in transac- 
tions between men, and if a party would pursue his 
remedy therein, his demand must not rest on a viola- 
tion of law for its foundation, or arise from his own 
illegal acts, or conduct contra bonos mores. 1 Wait 
Act. & Def. 153; 3 id. 685. It was said by Lord Mans- 
field, in Holman v. Johnson, Cowp. 341, that *‘‘no 
court will lend its aid to a man who founds his cause 
of action upon an immoral or illegal act. If, from the 
plaintiff's own stating, or otherwise, the cause of ac- 
tion appears to arise ex turpi causa, or the transgres- 
sion of a positive law of this country, there the court 
says he has noright to be assisted. It is upon that 
ground the court goes, not for the sake of the defend- 
ant, but because they will not lend their aid to sucha 
plaintiff. So, if the plaintiff and defendant were to 
change sides, and the defendant was to bring his ac- 
tion against the plaintiff, the latter would then have 
the advantage of it; for where both are equally in 
fault, potior est conditio defendentis.”” In Atwood v. 
Fisk, 101 Mass. 363, which was a bill in equity to com- 
pel the surrender and cancellation of a note, and mort- 











gage given to secure its payment, on the ground that 
the consideration for them was illegal, the court, in 
denying the relief sought by the bill, declares it to 
have long been settled “that the law will not aid 
either party to an illegal contract to enforce it againat 
the other; neither will it relieve a party tosuch acon- 
tract who has actually fulfilled it, and who seeks to re. 
claim his money or whatever articles of property he 
may have applied to such a purpose. The meaning of 
the familiar maxim in pari delicto potior est conditio 
defendentis is simply that the law leaves the parties 
exactly where they stand; not that it prefers the de- 
fendant to the plaintiff, but that it will not recognize 
aright of action founded on the illegal contract in 
favor of either party against the other. They must set- 
tle their own questions in such cases without the aid 
of the courts.”” The statement of the rule by Chan- 
cellor Walworth, in Harrington v. Bigelow, 11 Paige, 
349, may be applied directly to this case. He says: 
‘*Where both parties have been engaged in an illegal 
transaction, the court will not lend its active aid to 
the one party to get rid of the securities taken upon 
the illegal transaction, nor will it aid the other party 
in retaining them, but will leave both to their strict 
technical rights.” In Weakley v. Watkins, 7 Humph. 356, 
it is held that *‘ no court of chancery will entertaina 
bill to cancel an obligation, the consideration of which 
was a violation of chastity, compounding a felony, 
smuggling of goods, gaming, false swearing, or the 
commission of any crime, or a breach of good morals.” 
This was a billin chancery filed by Weakley against 
Watkins and Ferguson to obtain the cancellation of a 
note under seal executed upon a gaming considera- 
tion. A demurrer was filed to the bill, and the court 
in the opinion says: ‘It is true that a court of chan- 
cery, upon the principle of quia timet, will order said 
instruments to be delivered up and cancelled. But 
this is when the complainant has been imposed upon, 
and executed an instrument void for fraud, accident, 
mistake or other cause, which renders it iniquitous 
and unjust that it should be enforced against him, 
and when, in the execution of it, he has himself been 
guilty of no violation of law or good morals. But this 
principle has never been held applicable to instru- 
ments knowingly executed in violation of good morals 
or express probibition, either by common or statute 
law. For instance, no court of chancery will entertain 
a bill to cancel an obligation, the consideration of 
which was a violation of chastity, compounding a 
felony, the smuggling of goods in violation of the reve- 
nue law, gaming, false swearing, etc.; and this for 
very obvious reasons. The complainant shall not be 
permitted to charge himself with crime, and obtain re- 
lief out of it; and because public policy requires that 
the execution of all such contracts shall be discouraged, 
which cannot be more effectually done than by repell- 
ing all actions upon them in courts of justice. In con- 
tracts of the kind now under consideration we have 
held that they are inoperative and void, as contrary to 
good morals and positive enactment, and that, as such, 
they are not fit subjects for the action of a court. It 
is true that in the cases we have heretofore had the 
attempt has been to enforce them, but we can see no 
difference in the position of the winner and loser, 80 
far as to their right in becoming active movers upon 
such contracts in the courts; the one seeking to en- 
force them by the judgment of acourt of law; the 
other seeking by the aid of a court of chancery to have 
them delivered up and cancelled. They are equally 
repelled upon reason and authority.’’ It was said by 
this court, in Roll v. Raguet, 4 Ohio, 400, that ‘* when- 
ever an agreement appears to be illegal, immoral, or 
against public policy, a court of justice leaves the par- 
ties as it finds them. If the agreement be executed, 


the court will not rescind it; if executory, the court 
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will not aid in its execution.’’ This was again held in 
Raguet v. Roll, 7 Ohio, pt. 1, p. 77. Andsee Raguet v. 
Roll, 7 Ohio, pt. 2, p. 70. Thedoctrine of these cases 
has recently been approved and enforced by this court. 
McQuade v. Rosecrans, 36 Ohio St. 442; Williams v. 
Englebrecht, 37 id. 383. And in Thomas v. 'Cro- 
nise, 16 Ohio, 54, it is laid down as ‘a universal princi- 
ple both in Jaw and equity that where an agreement is 
founded upon a consideration illegal, immoral, or 
against public policy, a court will leave the parties 
where it finds them.” In Hooker v. De Palos, 28 Ohio 
St. 251, the same doctrine is announced in the follow- 
ing language: ‘‘ The maxim * Exturpi causa non oritur 
actio’ is an old and familiar one, resting on the clearest 
principles of public policy, and never to be ignored. 
In accordance with this maxim nothing is better set- 
tled than that, in regard to contracts, which are en- 
tered into for fraudulent or illegal purposes, the law 
will aid neither party to euforce them while they re- 
main executory, either in whole or in part, nor when 
executed, will it aid either party to place himself in 
statu quo by a rescission, but will in both cases leave the 
parties where it finds them. It is true that particular 
statutes have been from time to time enacted in this 
State as well as in many of our sister States, which are 
to some extent in contravention of this common-law 
doctrine. The statutes of this State which allow 
money won by gaming or betting to be recovered back 
by the loser, furnish an example of this kind. But 
such statutes are a recognitiou of the established rule 
that no recovery could be had in such cases at com- 
monlaw. They are exceptional in their character, are 
in derogation of the common law, and therefore are to 
be construed strictly, and not extended by implica- 
tion beyond the particular cases of illegality for which 
they provide.” The statutes adverted to change the 
common law so fur as to give the loser the right to re- 
cover back what he has lost, and provide a remedy 
therefor, but no further. In all other respects the com- 
mon law governs. Ohio Sup. Ct., Jan. 8, 1889. Kahn 
v. Walton. Opinion by Williams, J,; Minshall and 
Spear, JJ., dissenting. 


NUISANCE—NEAR HIGHWAY-—HORSE FRIGHTENED— 
EVIDENCE THAT OTHER HORSES HAD BEEN FRIGHT- 
ENED.—In an action for a nuisance it appeared that 
the plaintiff was driving at night in a cart drawn by a 
horse along a public highway, when the horse shied at 
a heap of earth and refuse placed by the defendants on 
their land adjoining the highway, and the cart was up- 
set and the plaintiff injured. Evidence was teudered 
by the plaintiff to prove that other horses had shied at 
the heap on the same day. Held, that ifthe heap was 
of such a nature as to be dangerous by causing horses 
passing on the highway to shy, it was a public nui- 
sance, and that the evidence showed that the heap 
was likely to cause horses toshy and was therefore 
admissible. Brown v. Eustern and Midlands Railway 
Company. Court of Appeal, 22 Q. B. Div. 391. 


SALE—WARRANTY—IMPLIED.—A_ pork-packer who 
sells unsound meats of his own curing to a dealer, the 
latter paying for them without an opportunity to ex- 
amine them, is liable for the damage resulting, though 
he did not expressly warrant their quality. It is 
claimed that this was not selling provisions “for do- 
Mestic use,” but a saie of them as merchandise, 
which the buyer, the plaintiff, did not intend to con- 
sume, but to sell again. It is contended that such 
sales as this are usually made “in large quantities, and 
with less opportunity to know the actual condition of 
the goods than when they are sold at retail. When 


Provisions ure not sold for immediate consumption, 
there is no more reason for implying a warranty of 
soundness than there isin relation to sales of other 
In support of this conten- 


articles of merchandise.”’ 


tion the counsel for the defendant cites the following 
authorities: Emerson v. Brigham, 10 Mass. 196; Win- 
sor v. Lombard, 18 Pick. 57; Hoover v. Peters, 18 
Mich. 54. But the present is not such a case. The 
evidence is undisputed that the defendant was en- 
gaged in pork-packing at Chicago, Ill., as well as a 
wholesale dealer in hams and other cured meats. The 
defendant was in fact a manufacturer of hams, and by 
a process unknown to plaintiff, called *‘ sweet pickled 
hams.” These are the hams claimed to be spoiled and 
unfit forconsumption. The plaintiff was a butcher, 
kept a meat market, and sold both at whoiesule and re- 
tail. Most of the goods were shipped to Owosso in the 
name of the defendant, and the plaintiff was required 
to pay for them before delivery, without an opportu- 
nity of inspection. The defendant had every oppor- 
tunity to know before shipment what the condition of 
these hams were. Indeed the evidence in its behalf is 
to the effect that they were examined and iu good con- 
dition when shipped. The plaintiff had to take them 
and pay for them, without inspection, relying alone 
upon the supposition, which he had a right to enter- 
tain, that the goods would be of the quality that he 
ordered, and suitable for the purposes he designed— 
the sale or use of them for food. In such a case there 
must be an implied warranty that the goods were fit 
for food. See opinion of Christiancy, J.; Hoover v. 
Peters, 18 Mich. 55. It must be held, we think, 
that in this case both parties fully understood 
that these hams were being sold for consumption as 
food, and bought for that purpose, because of their 
supposed fitness for food, and that the seller had bet- 
ter opportunity to judge of that fitness than the buyer, 
who had none at all. Therefore there was an implied 
warranty that the hams should be properly cured and 
fit forfood. Hoover v. Peters, 18 Mich. 50; Sinclair v. 
Hathaway, 57 id. 60, 62. Mich. Sup. Ct., Feb. 1, 1889. 
Copas v. Anglo-American Provision Co. Opinion by 
Morse, J. 


TELEGRAPH—FAILURE TO DELIVER MESSAGE ON SUN- 
DAY—NECESSITY.—In an action against a telegraph 
company to recover the statutory penalty for delay in 
transmitting a message, where the complaint shows 
that the message was received by defendant on a Sun- 
day, no recovery can be had unless it also appears that 
there wasa reasonable necessity for transmitting the 
message on that day, and that defendant had notice 
of the necessity. Ordinarily a contract made on Sun- 
day isinvalid. Rogers v. Telegraph Co., 78 Ind. 169, 
and cases cited; Telegraph Co. v. Wilson, 108 id. 308. 
If however there is a necessity shown for receiving or 
transmitting a message on Sunday then the contract is 
valid, and will constitute a sufficient foundation for 
the duty enjoined upon telegraph companies. A con- 
tract to transmit a message regarding ordinary busi- 
ness, which can be transacted as wellon any other day 
as on Sunday, is not within the exception to the gen- 
eral rule that ordinary business shall not be trans- 
acted on Sunday; but there may be facts which will 
impress it with the character of a work of necessity 
and take the transaction out of the general rule. An 
emergency requiring immediate action to prevent se- 
rious loss or injury may occur in a person’s usual voca- 
tion which would make the work of delivering and 
transmitting a telegraphic message one of necessity. 
This is the principle asserted in our cases which hold 
that work or business within the scope of a person’s 
usual vocation which may be performed or transacted 
on Sunday when necessary to preserve property or pre- 
vent serious loss. Yonoski v. State, 79 Ind. 393; Tur- 
ner v. State, 67 id. 595; Edgerton v. State, id. 588; 
Wilkinson v. State, 59 id. 416; Crocket v. State, 33 id. 
416; Morris v. State, 31 id. 189. The necessity which 
will excuse one who performs work or does business 





on Sunday is not required to be absolute or imperious, 
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but it must nevertheless bea reasonable one. It is not 
possible to give a definition of the word ‘‘necessity’’ that 
will fit every case, for what will be just under the facts 
of one case may be unjust under the facts of another. 
The statute is intended to secure a quiet Sabbath, and 
make it a day of rest on which men shall not be com- 
pelled to perform ordinary labor, or permitted to con- 
duct ordinary business; but it is not its purpose to 
prohibit the performance of work where there is a 
necessity for the performance in the particular instance 
not existing in the usual course of the business of the 
person who does the act. It punishes persons who 
work or do business on Sunday in order to restrain 
them from transacting business in the ordinary course, 
but it does not mean to punish a person who does an 
act on Sunday because the act is necessary to prevent 
serious loss or injury. Telegraph companies, we 
judicially know, are permitted to keep open their 
‘offices for the transmission of messages on Sun- 
day, because there are emergencies involving some- 
times life and sometimes great public and private in- 
terests requiring that messages be transmitted on that 
day. In many instances it is, as every one knows, of 
the highest importance and most serious moment that 
messages should be received and transmitted on Sun- 
day. In determining whether an act is or is not one 
of necessity it is proper to give just effect to the na- 
ture of the business in which the person who does it is 
engaged. We must do so here. We know that in many 
instances the transmission of a message on Sunday may 
be necessary to prevent great loss, and even to save life, 
and knowing this, we cannot do otherwise than hold 
that the business of telegraphing cannot be brought 
under the same rules as that of a merchant, farmer or 
mechanic. The merchant who keeps open his shop for 
business and custom on Sunday the same as on a secu- 
lar day, by that act violates the law, although he 
would not necessarily violate it, if upon request, he 
should sell some article needed at once to prevent se- 
rious loss or suffering. The case of a telegraph com- 
pany is different. It may keep open its office for the 
receipt and transmission of messages where there is a 
reasonable necessity for transmitting them on that 
day, although it bas no right on that day to doa gen- 
eral business. Messages that may as well be sent on 
any other day as on Sunday without causing loss, 
harm, or suffering, it is prohibited from receiving on 
that day; but messages designed to relieve suffering, 
avert harm and prevent serious loss, it may on that 
day receive and transmit. The view we have taken is 
supported not only by our own decisions and by those 
of many other courts, but it is no more than a devel- 
opment of a principle declared by a court which has 
gone as far as any in the land in enforcing the stat- 
utes against Sabbath-breaking. In Flagg v. Inhabi- 
tants, 4 Cush. 243, that court said: *‘ By the word ‘ne- 
cessity ’ in the exception, we are not to understand a 
physical and absolute necessity, but a moral fitness 
or propriety of the work and labor done under the cir- 
cumstances of any particular case may well be deemed 
‘necessity’ within the statute.’’ Itis, as we believe, 
morally fit and proper that a telegraph company 
should receive and transmit messages on Sunday, 
where it is necessary to prevent serious loss. What 
was said by the court in McGatrick v. Wason, 4 Ohio 
St. 566, is peculiarly applicable here. ‘ Nor will it do,” 
said the court, “to limit the word ‘necessity’ to those 
cases of danger to life, health or property which are 
beyond human foresight or control. On the contrary, 
the necessity may grow out of, or indeed be incident 
to a particular trade or calling, and yet bea case of 
necessity within the meaning of the act.” Wecollect 
and cite a few of the many cases sustaining our con- 
clusion: Hennersdorf v. State, 8S. W. Rep. 926; Ash- 
brandt v. State, id. 927; Dixon v. State, 76 Ala. 89; 








Parmalee v. Wilks, 22 Barb. 539; Murray v. Com., % 
Peun. St. 270. As the appellee's complaint shows that 
the contract was made on Sunday, the burden is upon 
him to show that a necessity existed for making the 
contract on that day. Troewert v. Decker, 51 Wig, 
46. This is so because he seeks to enforce a penalty ip. 
flicted by way of punishment, and not given by way of 
compensation. It is essential to his cause of action 
that he should show a valid contract. Ind. Sup. Ct, 
Feb. 12, 1889. Western Union Tel. Co. v. Yopst, 
Opinion by Elliott, C. J. 





WILLS—VALIDITY AND REQUISITES—WHAT CONSTI- 
TUTES—EVIDENCE.—An instrument conveying prop. 
erty, but showing on its face that the use thereof is 
reserved during the maker’s life-time, may be eitherg 
deed or will, the class to which it belongs being de. 
terminable upon all the circumstances surrounding the 
parties and attending itsexecution. Upon that ques- 
tion, the facts that the maker of the instrument wag 
without near relatives, and was attached to the donee, 
who was of her family; that she directed the scriy- 
ener to write a will, and executed the instrument 
drawn by him, knowing its contents, and had it at- 
tested, and did not deliver it, but placed it in an en- 
velope with an indorsement that it was not to be 
opened during her life—are competent evidence, 
There are few, if any, questions less clearly defined in 
the law books thun an intelligible, uniform test by 
which to determine when a given paper is a deed, and 
when it is a will. Deeds, once executed, are irre- 
vocable, unless such power is reserved in the instru- 
ment. Wills are always revocable so long as the testa- 
tor lives and retains testamentary capacity. Deeds 
take effect by delivery, and are operative and binding 
during the life of the grantor. Wills are ambulatory 
during the life of the testator, and have no effect un- 
tilhis death. Out of this has grown one of the tests 
of testamentary purpose, namely, that its operation 
shall be posthumous. If this distinction were carried 
into uniform, complete effect, and if it were invari- 
ably ruled that instruments which confer no actual 
use, possession, enjoyment or usufruct on the donee or 
grantee during the life of the maker are always wills, 
and never deeds, this would seem to be a simple rule, 
and easy of application. The corollary would also ap- 
pear to result naturally and necessarily that if the in- 
strument, during the life-time of the maker, secured 
to the grantee any actual use, possession, enjoyment 
or usufruct of the property, this would stamp it irre- 
futably asadeed. The authorities however will not 
permit us to declare such inflexible rule. A declara- 
tion of trust by which the grantor stipulates to hold 
in trust for himself during life, with remainder to a 
donee, or succession of donees, certainly secures no 
use, enjoyment or usufruct to the remainderman dur- 
ing the grantor’s life. Yet it is a deed, and not awill. 
1 Bigelow Jarm. Wills, 17, and notes; Gilham v. Mus- 
tin, 42 Ala. 365. Cana tangible distinction be drawn 
between such case and a direct conveyance, in form & 
deed, by which A. conveys to B., to take effect at the 
death of A.? The human mind is not content with @ 
distinction that rests on no substantial difference. 
Conveyances reserving a life estate to the grantor have 
been upheld as deeds. 2 Devl. Deeds, § 983; Robinson 
v. Schly, 6 Ga. 515; Elmore v. Mustin, 28 Ala. 309; 
Hall v. Burkham, 59 id. 349. In Daniel v. Hill, 52 Ala. 
430, 436, this court said: ‘‘A deed may be so framed 
that the grantor reserves to himself the use and pos- 
session during his life, and on his death creates a re- 
mainder in fee in a stranger.’’ Almost every con- 


ceivable form of conveyance, obligation or writing, by 
which men attempt to convey, bind or declare the le- 
gal status of property, have, even in courts of the 
highest character, been adjudged to be wills. The 
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form of the instrument stands for but little. When- 
ever the paper oontemplates posthumous operation, 
the inquiry is, what was intended? 1 Bigelow Jarm. 
Wills, 20, 25; Hubergham v. Vincent, 2 Ves. Jr. 204; 
Jordan v. Jordan, 65 Ala. 301; Daniel v. Hill, 52 id. 430; 
Shepherd v. Nabors, 6 id. 631; Kinuebrew v. Kinne- 
prew, 35 id. 638. The intention of the maker is the 
controlling inquiry, and that intention is to be gath- 
ered primarily from the language of the instrument it- 
self. Dunn v. Bank, 2 Ala. 150. The intention cannot 
be proved by a witness speaking directly thereto. But 
this does not, in cases of inapt phraseology—such as 
the present instrument discloses—preclude proof of 
instructions given to the draughtsman, in reference to 
the nature of the paper he was expected to prepare. In 
Green v. Proude, 1 Mod. 117; 3 Keb. 310, the paper had 
striking characteristics of a deed; but the court said: 
“Here being directions given to make a will, and a 
person sent for to that end and purpose, this is a good 
will.” Speaking of this case, Jarman (1 Bigelow’s Ed., 
p. 19) says: ‘* The court seems to have been influenced 
by the circumstances that the person who prepared it 
was instructed to make a will.’”’ In Wareham v. Sel- 
lers,9 Gill & J. 98, the court decided that testimony 
should have been received of ‘‘conversations of the 
deceased, made at the time of executing the said pa- 
per, and from the other circumstances, that the 
said P. S. made and executed the said paper as 
and for his last will and testament, and intended it 
assuch.”’ In this case the controversy was whether 
the paper was a deed orawill. Tothe same effect is 
Witherspoon v. Witherspoon, 2 McCord, 520. So all 
the attending circumstances may be put in proof as 
aids in determining whether the maker intended the 
paper should operate as a deed ora will, whenever it 
is so framed as to postpone actual enjoyment under it 
unti] the death of the maker. Gillham v. Mustin, 42 
Ala. 355; Daniel v. Hill, 52 id. 430; Campbell v. Gil- 
bert, 57 id. 569; Jordan v. Jordan, 65 id. 301; Rice v. 
Rice, 68 id. 216; Lee v. Shivers, 70 id. 288; 1 Bigelow 
Jarm. Wills, 25; Gage v. Gage, 12 N. H. 371; Mealing 
v. Pace, 14 Ga. 596, 630; Symmes v. Arnold, 10 id. 506; 
Jackson v. Jackson. 6 Dana, 257. Another pertinent 
inquiry. Ifa paper cannot have operation as a deed, 
but may asa will, then in doubtful cases we should 
pronounce it a will, wtres magis valealt. Bigelow Jarm. 
Wills, 21, 22, 24,25; Attorney-General v. Jones, 3 Price, 
879; Gage v. Gage, 12 N. H. 371: Symmes v. Arnold, 
10 Ga. 506. The instrument sought to be established 
asa willis in form a nondescript. It clearly shows on 
its face that the donee or grantee was to have no ac- 
tual enjoyment of the property—no usufruct—during 
the life of the maker. Its language is: ‘‘I do hereby 
reserve the use, control and consumption of the same 
to myself for and during my natural life." We hold 
that the paper, on its face, falls within the inde- 
terminate class, which, according to circumstances, 
may be pronounced adeed or a will. We also hold 
that, on the trial of the issue, it was competent to prove 
that the maker was without lineal or other very near 
relatives; that she was attached to the donee, who was 
& member of her household; that she sent for the 
draughtsman of the paper, and employed him to write 
her will, and that, in pursuance of such employment, 
he wrote the paper in controversy, and that she signed 
it with a knowledge of its contents, and had it attested ; 
that she did not deliver it, but had it placed in an en- 
velope, and indorsed, ** Not to be opened till after my 
death;” and that she carefully preserved it in such 
envelope until her death. Now, all these facts and 
circumstances, if proven and believed, were compe- 
tent and proper for the consideration of the jury in de- 
termining the issue of devisavit vel non. And the fact, 


if believed, that the paper had been delivered, and 
therefore could not take effect as a deed, should also 


be considered in arriving at the maker’s intention. 
Ala. Sup. Ct., Feb. 26, 1889. Sharp v. Hall. Opinion 
by Stone, C. J. 


—_——¢____ 


LEGAL FRAUD. 

HE decision of the House of Lords in Peek v. Derry 

condemns emphatically the tendency of some re- 
cent cases to construct a legal fraud where there has 
been, in ordinary parlance, no moral fraud, and once 
more bases liability for a statement untrue in fact 
upon an actual breach of good faith. The question 
was much debated in the common-law courts in the 
early half of the present century, and different views 
upon it prevailed in the Queen’s Bench and the Ex- 
chequer. In the former Lord Denman, C. J., took the 
broad ground that liability for a misrepresentation de- 
pended solely upon the question whether the person 
to whom it was made was in fact deceived, and not at 
all upon the existence of an actualintention to deceive 
him (Wilson v. Fuller, 3 Q. B. 1009; Evans v. Collins, 5 
id. 804), while in the latter Parke, B., may be regarded 
as the chief exponent of the opposite doctrine, that in 
the absence of special contract there is no liability un- 
less the misrepresentation is accompanied by fraud. 
Such a liability could only be enforced by an action of 
deceit, and it was distinctly held that this would not 
lie without proof of moral fraud. Cornfoot v. Fowke, 
6 M. & W. 358; Taylor v. Ashton, 1Lid. 401. The point 
thus at issue was decided in the Exchequer Chamber 
when the case of Evans v. Collins went there on ap- 
peal. 5 Q. B. 820. It was stated as follows: ‘‘The 
question therefore before us is, whether the defend- 
ants, having reason to believe, and actually believing, 
the fact to be true, and representing it as such to the 
plaintiffs, are liable to an action if it turns out in the 
event that they were mistaken—that is, whether false- 
hood in the statement, without fraud, is actionable.” 
And this was the conclusion at which the court ar- 
rived: ‘“‘The current of the authorities, from Pasley 
v. Freeman, 3 T. R. 51; 28m. L. C. 74 (9th ed.), down- 
wards, has laid down the general rule of law to be that 
fraud must concur with the false statement in order to 
give aground ofaction.”” So again in the following 
year (1845) the same court held in Ormrod v. Huth, 14 
M. & W. 651, that “if the representation was false to the 
knowledge of the party making it, this would in gen- 
era] be conclusive evidence of fraud; but if the repre- 
sentation were honestly made, and believed at the time 
to be true by the party making it, though not true in 
point of fact,” it would not ‘‘ amount to fraud inlaw.” 
In this opinion of Tindal, C. J., who delivered the 
judgment of the court, the distinction is clearly rec- 
ognized between a misstatement as evidence of fraud, 
and as constituting fraud in itself. 

This position, that actual moral fraud is necessary 
to found an action of deceit, has never since been de- 
parted from in the common-law courts, but it is still 
necessary to consider what conduct has been held to 
amount to fraud. The objections to the phrase “legal 
fraud’’-—a phrase which is uaderstood to exclude moral 
culpability, at least of any serious nature—do not at 
all detract from the necessity of discovering what con- 
stitutes a fraud in point oflaw. Astoa willful false- 
hood made with the intention that another sball act 
upon it, there is no doubt. Morally and legully this is 
equally fraudulent. Foster v. Charles, 6 Bing. 396; 7 
id. 105; Polhill v. Walter,3 B. & Ad. 114. But an act- 
ual knowledge of the untruth of the statement is not 
essential; it is enough that the person making it is en- 
tirely ignorant whether it is true or false, or in other 
words, that he has himself no belief in its truth. This 
was laid down by Maule, J., in Evans v. Edmonds, 13 
C. B. 777, and by Lord Cairns in Reese River Silver 
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Mining Co. v. Smith, 17 W. R. 1042; L. R., 4H. L. 64, 
in passages both of which have now become classical. 
The same idea has aiso been expressed in the proposi- 
tion that a man is liable for a misstatement if he 
mikes it recklessly, and without care whether it be 
true or false; but au interpretation has been given to 
these expressions which is open to criticism, and will 
be considered later on. 

So far there is no doubt of the moral culpability of 
the person making the misstatement. If he knows it 
to be false he tells a lie; and it is practically the same 
if be makes it without believingit; for as Lord Bram- 
well said in Smith v. Chadwick, 9 App. Cas. 187, at p. 
203, in making it, he affirms he believes it, and this is 
false. But in Western Bank of Scotland v. Adie, L. R., 
1 Sc. App. 145, Lord Chelmsford, who was then lord 
chancellor, went a step further and introduced the 
doctrine which has recently been under discussion. 
This is, that a statement is to be deemed fraudulent if 
it is made without reasonable grounds for believing it 
to be true. In other words, the test is not whether 
the man actually believed it, but whether in the opin- 
ion of the court he had reasonable grounds for believ- 
ing it. This was at once objected to by Lord Cran- 
worth, who pointed out the confusion between 
treating the absence of reasonable ground as constitut- 
ing fraud in itself, and as constituting evidence of a 
want of actual belief, in which case there would un- 
doubtedly be fraud. The distinction is clearly one of 
great importance in principle, though it does not seem 
that Lord Chelmsford’s opitiion would have led him 
far wrong inany actual case. He restricted fraud toa 
statement “founded upon a belief which is destitute of 
all reasonable grounds,or which the least inquiry would 
immediately correct,’’ and under these words he would 
not have been likely to find there was fraud except in 
cases where Lord Cranworth would have allowed there 
was sufficient evidence of it. But the distinction in 
principle is immense. Upon one view there must be 
actual fraud in the individual man; upon the other he 
is to be held guilty of fraud unless he properly appre- 
ciates the grounds upon which his belief is based. The 
former looks entirely at the subjective state of the in- 
dividual; the latter sets up an external standard up 
to which he must act at his peril. That there is a ten- 
dency to do this throughout the whole of the law of 
tort is well known, and it has been said to exist also in 
the law ofdeceit. “Starting from the moral ground 
the common law works out an external standard of 
what would be fraudulent in the average member of 
the community, and requires every member at his 
peril to avoid that.” Holmes Com. Law, 137. This 
tendency however theHouse of Lords has now checked. 
In no case is absence of reasonable ground more than 
evidence of fraud, and consequently this evidence is 
always liable to be rebutted by proof of actual belief. 

The chief authorities since Lord Chelmsford for the 
view thus held to be erroneous appear to be the late 
master of the rolls and Lord Justice Cotton. In Smith 
v. Chadwick, 13 W. R. 661; 20 Ch. D. 27, at p. 44, the 
former said: ‘‘A man may issue a prospectus or make 
any other statement to induce another to enter into a 
contract, believing that his statement is true, and not 
intending to deceive; but he may through carelessness 
have made statements which are not true, and which 
he ought to have known were not true, and if he does 
so he is liable in an action of deceit; he cannot be al- 
lowed to escape merely because he had good inten- 
tions and did not intend to defraud.’ But this state- 
ment of the law evidently goes far beyond any thing 
contained in the former cases, and ascribes to mere 
carelessness an effect in founding liability which had 
not previously been attributed to any thing short of 
recklessness or utter indifference. It was consequently 
treated in the House of Lords in a manner not usual 





with regard to Sir George Jessel's judgment, and wag 
dismissed with the somewhat contemptuous remark 
that he had little if any knowledge of actions of deceit, 
Lord Justice Cotton, on the other hand, bas not done 
more than repeat the opinion of Lord Chelmsford, 
and he has on two occasions used it to explain what 
statements are to be regarded as made reckiessly, 
Thus in Weir v. Bell, 3 Exch. D. 238, at p. 242, he said 
that a director who issues a prospectus is liable “if he 
has made statements, which in fact are untrue, reck- 
lessly ; that is, without any reasonable grounds for be. 
lieving them to be true, or under circumstances which 
show that he was careless whether they were in fact 
true or false.”” And so in Peek v. Derry, 36 W. R.899, 
at p. 900; 37 Ch. D. 541, at p. 566, he interpreted a state- 
ment made ‘“‘recklessly, or without care whether it is 
true or false,’’ as being one made ‘‘ without any rea- 
sonable ground for believing it to be true.’”” Moreover 
he abandoned the ideathat the liability was founded 
on fraud, legal or otherwise, and ascribed it instead to 
a breach of the duty thrown upon directors not to cir- 
culate statements among the public without having 
reasonable grounds for believing them to be true, Sir 
James Hannen, on the other hand, clung to the ex- 
pression ‘‘ legal fraud ’’ as being a proper one, and con- 
sidered that in making statements not founded on rea- 
sonable grounds there was a degree of moral culpa- 
bility, which under the circumstances might well be so 
designated. 

But now all this is flung to the winds, and the House 
of Lords has brought the whole question back to the 
moral fraud of the individual whom it is sought to 
make liable, fraud to be judged by his actual state of 
mind and not by external standards set up by the 
court. Lord Herschell summed up the result of the 
authorities by saying that fraud clearly exists where a 
misstatement is made (1) knowingly, or (2) without be- 
lief in its truth, or (3) recklessly, careless whether it 
be true or false. But although each of these cases has 
been held to furnish a ground of liability, yet they 
may atl be brought under the second head, and this 
sufficiently emphasizes the moral culpability. Whether 
a man tells a willful falsehood, or whether he is indif- 
ferent as to the truth or falsity of a statement, which 
isin fact untrue, and makes it recklessly, he is equally 
without an honest belief in it. As to the supposed 
duty of directors to exercise a special degree of cau- 
tion in making statements to the public, that is one 
which may well be cast upon them in a proper way, 
but for this purpose an action of deceit is inappro- 
priate. The element of actual moral fraud which is 
involved in this cannot be set aside, even to allow 
courts of equity to keep directors to a strict perform- 
ance of their duties, and this task may well be left to 
the Legisiature. In spite of theapproval expressed by 
Sir James Hannen, the expression “ legal fraud” has 
never been regarded as satisfactory, and the present de- 
cision will probably prevent its ever being used again. 
—Solicitors’ Journal. 


It*would be little short of a disaster if the law of 
fraud on a question like that decided by the House of 
Lords on Tuesday in the case of Derry v. Peek should 
remain in doubt, so important is it in the conduct of 
the business of commerce and of life that there should 
be no indistinctness in the line drawn between fraud 
and fair dealing. The decision of the House of Lords 
is fortunately unanimous, but it cannot be said to have 
settled the matter all along the line. The puzzle and 
unnecessary phrase ‘‘legal fraud’’ will no longer be 
heard in the law courts, so far as conduct between & 
man and his neighbor is concerned, but it has not yet 
been cleared out of the law of contracts and of confi- 
dential relations. The definition of “ misrepresenta- 
tion,” for which a man may claim damages, is freed 
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from the phrase, but a misrepresentation in respect of 
which a rescission of contract may be claimed is still 
under its bondage. As equity is largely responsible 
for the introduction of the word “legal’’ into the sub- 
ject, although it must be confessed that common law- 
yers have somewhut eagerly adopted it, it would only 
be poetic justice if this kind of misrepresentation were 
to be labelled “equitable fraud,” or fraud in the equit- 
able sense. It would be better however to drop 
“fraud ” altogether inthis connection and reserve it 
for the occasions to which it isapplied in # manner un- 
derstood by all the community. 

Lord Bramwell has for at least eleven years, since 
his celebrated deliverance in the case of Weir v. Bell, 
47 Law J. Rep., Exch. 704, been the leader of the 
critics of the phrase “legal fraud.’’ He now pro- 
nounces it a mischievous phrase, and one which has 
contributed to what he must consider the erroneous 
decision in the case before the House, but with these 
remarks he has done with it, and proceeds to consider 
whether the law is not that actual fraud must be 
proved. He is reluctant to cite authorities to show 
that actual fraud must be established in such a case as 
this. It isone of the first things one learnt, and one 
has never heard it doubted until recently. When a 
man makes a contract with another he is bound by it; 
and in making it he is bound not to bring it about by 
fraud. Warrantizando vendidit gives a cause of action 
ifthe warranty is broken; knowingly and fraudu- 
lently stating a material untruth which brings about 
wholly or partly the contract also gives a cause of ac- 
tion. Tothis may now be added the equitable rule 
(which was not in question) that a material misrepre- 
sentation, though not fraudulent, may givea right to 
avoid or rescind a contract where capable of such re- 
scission. 

The plaintiff's case was that defendants made an un- 
true statement, which they knew to be untrue, and 
likely to influence persons reading it; therefore they 
were fraudulent. It was not necessary for him to con- 
sider whether a prima facie case was made out by the 
plaintiff. The alleged untrue statement was that “the 
company has the right to use steam or mechanical power 
instead of horses,”’ and thata saving would be thereby 
effected. That was certainly untrue, because it was 
stated as an absolute right, when in truth it was con- 
ditional on the approval of the board of trade, and the 
sanction or consent of two local boards; and a condi- 
tional right was not the same as an absoluteright. It 
was also certain that the defendants knew what the 
truth was, and therefore knew that what they said 
was untrue. But it didnot followthat the statement 
was fraudulently made. In the view of Lord Bram- 
well there are various kinds of untruth. There is an 
absolute untruth, an untruth in itself, that no addi- 
tion or qualification can make true, as if aman says 
a thing he saw was black, when it was white, as he re- 
members and knows. So astoknowingthetruth. A 
man may know it, and yet it may not be present to his 
mind at the moment of speaking; or if the fact is pres- 
ent to his mind, it may not occur to him to be of any 
use to mention it. These passages from Lord Bram- 
well’s opinion give all the facts and law of the case as 
they presented themselves to the House of Lords. It 
only remained to deal with the conflict of opinion that 
had arisen on the subject. This conflict was repre- 
sented by the unanimous judgment of the Court of 
Appeal, reported 57 Law J. Rep., Ch. 347, of Lord Jus- 
tice Cotton, Sir James Hannen and Lord Justice 
Lopes in the case before the House, and by views ex- 
pressed in various cases by the late master of the rolls. 
Lord Bramwell cites from Lord Justice Cotton's judg- 
ment the statement “that where a man makes a state- 
ment to be acted on by others which is false, and 
which is known by him to be false, or is made by him 








recklessly, or without acare whether it is true or false, 


| that is, without any reasonable ground for believ- 


ing it to be true,’’ he is liable to an action for 
deceit. He agrees to all before the “that is” and 
to what comes after itif it is taken as equivalent to 
what goes before—viz., ‘‘recklessly or without care 
whether it is true or false,’’ understanding “ reck- 
lessly’’ as explained by ‘‘ without care whether it is 
true or false,” and admitsthat a man who makes a 
statement without care and regard for its truth or 
falsity commits a fraud. It seemed however to Lord 
Bramwell, with great respect, that the learned lord 
justice lost sight of his own definition, and glided into 
a different opinion when he added: ‘There is a duty 
cast upon a director who makes that statement to take 
care that there are no statements in it which in fact 
are false; to takecare that he has reasonable grounds 
for the material statements which are contained in 
that document (prospectus), which he intends should 
be acted on by others. And although, in my opinion, 
it is not necessary there should be what I should call 
fraud, there must be a departure from duty, and he 
has violated the right which those who receive the 
statements have to have true statements only made to 
them.” Lord Justice Cotton here appears to have 
expressed what may be called the equity view, namely, 
that a director issuing a prospectus is in a different 
position from an ordinary merchaut vending his 
wares. With Sir James Hannen's statement that ‘if 
a man takes upon himself to assert a thing to be true, 
which he does not know to be true, and has no reason- 
able ground to believe to be true,’ it is sufficient in an 
action for deceit, Lord Bramwell agrees, if he knows 
he has no sach reasonable ground; otherwise, with 
great respect, he differs. Lord Herschell, in his opin- 
ion, dealt with the dictum of the late master of the 
rolls in Smith v. Chadwick, 51 Law J. Rep., Chanc. 597, 
that a false statement made through carelessness, 
which the person making it ought to have known to 
be untrue, would sustain an action of deceit, carried 
the matter still farther than the dissentient judgment 
of Lord Justice Cotton in Weir v. Bell. But that 
suchan action could be maintained, notwithstanding 
an honest belief that the statement made was true, if 
there were no reasonable grounds for the belief, was, 
he points out, for the first time decided in the case 
now under appeal. In his opinion, making a false 
statement through want of care falls far short of, and 
is a very different thing from fraud, and the same may 
be said of a false representation honestly believed, 
though on insufficient grounds. Asto the judgment 
of Lord Justice Lopes, Lord Bramwell agrees with 
what he says: ‘‘I know of no fraud which will support 
an action of deceit to which some moral delinquency 
does not belong,’’ and thinks that shows the meaning 
of what he says, “fourthly,” though that is made 
doubtful by what he says elsewhere. With all re- 
spect, he thinks that in all the judgments there is a 
confusion of unreasonableness of belief as evidence of 
dishonesty and unreasonableness of belief as of itself 
a ground of action. He thinks it most undesirable 
that actions should be maintainable in respect of state- 
ments made unreasonably perhaps, but honestly, and 
it would be disastrous if there was “a right to have true 
statements only made,’’ and suggests that in this, as 
in some other cases, courts of equity have made the 
mistake of disregarding a valuable general principle in 
the desire to effect what is, or is thought to be, jus- 
tice in a particular instance. What Lord Justice Lopes 
said “fourthly” was that the statement would be 
fraudulent if it were made recklessly, or if 1t were 
made without any knowledge of the subject one way 
or another, or if it was believed in by those who made 
it without any reasonable grounds for such belief. If 
the last clause of these alternatives were omitted the 
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decision of the House of Lords would be well repre- 
seuted by that passage, and no doubt, as Lord Her- 
schell observed, that last alternative is an extension of 
previous cases not justified,as the Court of Appeal 
thought, by any thing said by Lord Cairns in Reese 
River Mining Co. v. Smith, 39 Law J. Rep., Ch. 849, or 
by Mr. Justice Maule in Evans v. Edmonds, 22 Law J. 
Rep., C. P. 211, or by what Lord Justice Bowen said 
in Edgington v. Fitzmaurice, 55 Law J. Rep., Ch. 
650. 


The extension attempted from giving the effect of 
fraud to statements made in reckless ignorance of 
their truth or falsehood to mistaken statements hon- 
estly made ignores the element of intention in fraud. 
A mistaken statement honestly made may give a 
ground for the rescission of a contract, but not for af- 
fixing to the whole contract the ill savor of fraud. 
Upon the rescission of a contract the rights of the par- 
ties can be adjusted, but fraud cuts down every thing 
and exposes those guilty of it to the stringent, and if 
successful, degrading remedy by an action of deceit. 
Commercial morality is better forwarded by following 
a level standard than by setting up the unattainable in 
every-day life, and calling things by names which 
would be scouted by the social opinion of honorable 
business men.—Law Journal. 


Few judgments are more interesting than those just 
delivered by the House of Lordsin Peek v. Derry (re- 
versing the Court of Appeal [59 L. T. Rep. [N. S.] 78]), 
for they illustrate in the most marked way the differ- 
ence between the views of common-law judges, how- 
ever eminent, and of those judges who have been 
trained upin the equity courts. Courts of equity have 
undoubtedly always enforced a higher standard of 
honesty and accuracy, in dealings between man and 
man than courts of law have ever thought it desirable 
to attempt. We say “accuracy’’ as well as honesty, 
being mindful of the equitable doctrine of rescission 
for mistake, which rests, partly at least, on the ground 
that if A. and B. have contracted in the belief that a 
certain state of facts exists, and it is afterward found 
out that such is not the case, it is not fair for A. to 
keep B. to his.bargain. The judgment of Lord Bram- 
well is of course the leading one in Peek v. Derry. His 
lordship condemns the phrase “ legal fraud,’’ and holds 
that to succeed in an action of deceit, grounded on a 
misstatement in a prospectus, there must be “actual 
fraud;" though he points out that it is a fraud to 
make a statement, intended to be acted upon, with- 
out caring whether itis true or false. ‘“‘A man who 
does so,”’ says Lord Bramwell, ‘is a rogue.’’ But Lord 
Bramwell disagrees with the views expressed by Sir J. 
Hannen and Lord Justice Cotton as to untrue state- 
ments made, without reasonable ground for believing 
them true, being the subject of an action of deceit. 
He points out that every statement of claim or decla- 
ration for deceit alleges fraud, and that there is not an 
authority at common law, or by a common lawyer, to 
the contrary. As to the opinion to the contrary of the 
late master of the rolls, Lord Bramwell says, ‘‘It must 
be remembered that his knowledge of actions of de- 
ceit was smali.’’ This judgment will bring great com- 
fortto company promoters, but is more likely to lure 
them into danger than really to safeguard them.—Law 
Times. 





CORRESPONDENCE. 


JuRIEs IN Justices’ CoURTS. 
Editor of the Albany Law Journal: 


Chapter 505 of the New York Laws of 1889 substan- 
tially provides, among other things, for the calling of 





a jury in Justice's Court by either party at the joining 
of issue only, which jury is to be furmed from the 
designated record jurors of the town; their names are 
to be mentioned in the venire, and they must be sum. 
moned at least three days before the time of its return. 
A reference to the act itself will show that a radical 
change is made in the former system, which, it must 
be admitted, was subject to abuse by the packing of 
juries by suggesting, in one way or another, names of 
jurors to be summoned and by using other unfair in- 
fluence. 

The present act, though largely preventing an unjust 
selection of jurors, is open to criticism and requires 
amendment. It would be less liable to objection and 
more harmonious if the provision therein of the afore. 
said three days’ notification hac. been omitted, reason- 
able as that ; rov's1o% may seer and jast to the jurors, 
Especially in case cf long adjournment from joining 
of issue, either party, knowing the names of the panel, 
bas more time aml oppotunity to tamper with the 
“good and true.’ Cases by jury cannot be tried 
forthwith at the joining of issue to accommodate par- 
ties and witnesses if ready. And by section 2 of said 
act it isa serious question whether the right of de- 
fendant, upon proper proof, etc., to adjournments 
from time to time for ninety days is not limited to the 
first adjournment and the impanelling of the jury. 
If so, the good and sufficient reason for that right is 
disregarded. If not so, the jurors are kept dancing 
attendance upon the court to their manifest discom- 
fort and prejudice considering the smallness of their 
feet. 

These appear to be, on a hasty perusal, defects and 
ambiguities inherent in said act, some of which have 
already arisen in actual practice. 


PRATTSVILLE, N. Y., July 20, 1889. 


J. B. DALEY. 





THE FORTHCOMING JUDICIAL ANNIVER- 
SARY. 


‘THE resolution recently adopted by the Executive 

Committee of the New York State Bar Associa- 
tion, empowering Hon. William H. Arnoux, the presi- 
dent, toappoint acommittee to make arrangements for 
celebrating on the first Tuesday of February, 1890, the 
one hundredth anniversary of the organization of the 
United States Supreme Court on the first ‘Tuesday of 
February, 1790, in the city of New York, does not, as 
many believe, commit the arrangement for the cele- 
bration entirely to members of the association resid- 
ing in the city of New York. 

As the institution of the Judiciary Department 
of the National Government by the organization of 
the United States Supreme Court took place in the 
State of New York, the action of the New York State 
Bar Association in preparing to celebrate the event — 
one of the greatest known in the history of the State 
— is eminently appropriate. 

Judge Arnoux will appoint the general committee of 
arrangements from members of the association resid- 
ing in different parts of the State. The members of 
the committee will have the power to add to theirown 
numbers, and to invite the co-operation of such other 
associations and citizens as they may deem must suil- 
able to secure the proper celebration of such centen- 
nial, so that all other associations and citizens gen- 
erally can unite in it. Evidence of general interest in 
the celebration is constantly being manifested. The 
names of the members of the committee will soon ap- 
pear in the LAw JOURNAL. 


L. B. Proctor, 
Secretary. 
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CURRENT TOPICS. 

WO of the most eminent lawyers and useful citi- 
zens of this State were men of very slender edu- 
cation — John Duerand Benjamin F. Butler. They, 
with John C, Spencer, are freshly brought to mind 
to us by Mr. William Allen Butler’s address on 
“The Revision and the Revisers,” delivered before 
the Bar Association of the city of New York last 
January, and now published in an attractive vol- 
ume, with portraits of the revisers. On this ad- 
dress our New York letter writer made some com- 
ments and gave some extracts from it at the time. 
It is always a pleasure to read any thing from the 
pen of the accomplished author, and the profession 
in this State will welcome this succinct, instructive 
and agreeable biography of three lawyers to whom 
they and the public owe an incalculable debt of 
gratitude. The legal revolution which these bril- 
liant young men wrought was unprecedented, and 
hardly less radical in theory than the Civil Code 
now pending in this State. Indeed, in perusing 
Mr. Butler’s account of it, and his words of praise 
of its operation and results, we have wondered that 
he himself should not be an advocate of general 
codification. It is of course a thought not perti- 
nent to the present purpose, but it would be grati- 
fying to enrol him in the ranks of those who be- 
lieve that the laws can and should be written, and 
who point to the great work of his ancestor and his 
associates in the revision of the statutes as conclu- 
sive evidence of the easy administration of such a 
body of laws and its successful and beneficial work- 
ing. We learn from this essay that Chancellor 
Kent declined to act as one of the revisers, and fora 
reason quite characteristic of him. ‘‘ He was willing 
to serve, but he did not want any associate.” We 
fully agree with Mr. Butler that it was fortunate 
that he declined, and that ‘‘his exercise of the ju- 
dicial function had unfitted him for sympathy and 
co-operation in the bold and novel methods for 
which the revision gave the opportunity, and which 
demanded the enthusiasm and courage of men of a 
new generation.” It is evident from Mr. Butler's 
account that the largest amount of labor on the re- 
vision fell to his father. Nowhere else can one 
easily find such a striking and amusing account of 
the intricacy, artificiality and absurdity of the com- 
mon law of real estate as in this book. Mr. Butler 
describes in a manner perfectly comprehensible to 
persons who are not lawyers, the doctrine of fines 
and recoveries, the rule in Shelly’s case, the farcial 
contests of John Doe and Richard Roe, and: the 
other ridiculous fictionary attributes of the English 
law. ‘All this,” observes Mr. Butler of Messrs. 
Doe and Roe, ‘‘as the little marchioness in ‘Old 


Vor. 40— No. 5. 


Curiosity Shop’ would say, ‘was making believe 
very much,’ but it was a clumsy sort of contrivance 
which suited the Anglo-Saxon temperament, and 
which was enshrined as carefully in the common- 
law system of the State of New York as if it had 
been the corner-stone of the whole fabric.” He 
very justly characterizes it as ‘‘rubbish of fiction.” 
It is a remarkable fact, pointed out by Mr. Butler, 
that the Legislature of that time were in advance 
even of the radical revisers themselves, and abol- 
ished fines and recoveries, which the revisers had 
not proposed to abrogate, but for which they had 
furnished provisions which might be taken as sub- 
stitutes. Mr. Butler gives an interesting account 
of the first mention of the Revised Statutes in the 
judicial decisions, and of the first case in which its 
provisions were cited and applied — Lorillard v. 
Coster, 5 Wend. 172; 14 id. 265. In the latter the 
judges and senators gave the ancient system some 
vigorous and vicious kicks. Senator Young speaks 
of it as ‘‘an ancient, complicated and barbarous 
system.” ‘‘A fathomless abyss of metaphysical 
subtilties.”” Another early case expounding the 
case was Hawley v. James (the defendant was an 
Albanian), 5 Wend. 317; 16 id. 61. Until these 
present degenerate days New York has always been 
the pioneer in legal reform, the adoption of the Re- 
vised Statues preceding by seven years the begin- 
ning of similar reforms in England. It is a tribute 
to the principles of codification when Mr. Butler 
says: “The many additions which have necessarily 
been engrafted upon the Revised Statutes in the 
course of the three-score years of amazing progress 
and development contained in the seven successive 
editions through which they have passed since their 
enactment, have not changed the integrity of the 
original plan, or weakened in any essential part the 
main structure.” Not the least interesting part of 
the essay is that given to the biography of the re- 
visers, This tempts us to quotation which lack of 
space prohibits, but we cannot resist the following 
of the upright and downright Duer: ‘‘ A young 
man of the name of Finn, a lawyer by profession, 
conceived the idea that under the existing statutes 
in relation to the Superior Court a vacancy existed 
on the bench which could be filled at a pending 
election. Accordingly he prepared and printed a 
few ballots with his own name as candidate, dis- 
tributed them among voters, and there being no 
opposing aspirant, claimed to have been elected as 
a judge of the court. He then made his appearance 
in the court-room, and asserted his right to be rec- 
ognized as a member of the court. As his claim 
was based upon the statute, he supposed himself 
entitled to be regarded as having a prima facie right 
to civil treatment, at least, on the part of ‘the court 
of which he declared himself an associate justice. 
But Chief Justice Duer, looking upon the ‘ claim- 
ant’ as attempting to steal a judicial office from the 
people, as a trespasser ab initio, made short work of 
his clumsy pretensions. He would not tolerate 
Finn, or temporize with him, or give him a standing 
in court, or even a back seat on the bench, and the 
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way in which the unfortunate aspirant for judicial 
honors vainly tried to maintain some show of a 
claim to act as a judge of the court under the un- 
concealed contempt and visible honest indignation 
of the chief justice, was matter of considerable en- 
tertainment for the bar and some activity on the 
part of the court officers, and resulted in the utter 
discomforture of the judicial pretender.” Noth- 
ing could be more exquisite than the figure used by 
the beloved and brilliant James T. Brady in speak- 
ing of this great judge: ‘It is true that his mind 
caught from the discussion, which elicited sparks 
of flashing intelligence from the members of the 
bar, many a ray of parti-colored light. In that re- 
spect the gem set within his soul suggested a close 
comparison to another jewel highly prized among 
men. It could give back all the tints cast upon it; 
but it remained still the diamond — brilliant in its 
pure integrity, with its singleness of color, and its 
capacity to diffuse more light than its face re- 
ceived.” Naturally a considerable part of the bio- 
graphical sketches is devoted to Benjamin F. But- 
ler, and this is executed with unfailing good taste. 
We are glad to have such a picture of one of the 
most learned, brilliant, indefatigable and self-sacri- 
ficing of men. A charming letter from Vice-Presi- 
dent Van Buren to him, urging his acceptance of 
the office of attorney-general under President Jack- 
son, shows in the writer, as Mr. Butler says, ‘‘ the 
exercise of qualities as far removed from the du- 
plicity of political intrigue as his pure personal 
character and fidelity to duty were alien to the low 
instincts of his traducers.”” Very interesting to 
Albanians is the account of the elder Butler's dis- 
cussion, arranged by Edward C. Delavan, on the 
duty of ‘‘ total abstinence ” from intoxicating drink, 
with an English clergyman by the name of James, 
in which the latter failed to convince Mr. Butler 
that the Bible inculcates ‘‘total abstinence” as a 
duty. Although meant as a sneer, it was really a 
compliment to Mr. Butler that he was called the 
president’s ‘‘conscience-keeper.” An account is 
here given of the great Schuyler trust case, which 
engrossed an entire term of the old Court of Ap- 
peals in the argument, and the decision of which 
occupies half of volume fifteen of the New York Re- 
ports. Probably no other case on appeal in this coun- 
try ever took so much time orexhibited so much tal- 
ent at the bar. Oneside was represented by Greene 
C. Bronson, Samuel Beardsley and Nicholas Hill, 
and the other by Benjamin F. Butler, Charles 
O'Conor, William Kent and William Curtis Noyes, 
the greatest lawyers of the State, and greater than 
two of whom certainly none have ever lived in this 
country. The argument of this case, which we 
daily attended, is one of the most vivid recollections 
of our student days. One scene which we wit- 
nessed more than once is amusingly illustrative of 
the character of one of these men, and of another, 
well known and remembered with deep regret for 
his untimely fate. In those days we used to read 
law in the State library. Judge Beardsley, stricken 
in years, and feeble of vision, used to come in every 
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afternoon and read on his case, bent over his books, 
his eyes shaded by his hand, and his head follow. 
ing the lines as he plodded through the decisions, 
Rufus H. Peckham, the elder, used to dash up to the 
door with a pair of fine horses, descend and march 
in his stately way down the aisle — the handsomest 
man in the State, looking like a portrait of a Span. 
ish grandee by Velasquez, just stepping out of his 
frame —until he came to the Judge. A great 
affection existed between the two men. Peckham 
would stand an instant regarding his old friend 
with a half amused smile, then strike his cane on 
the floor, and exclaim, ‘‘come, put away those 
books, and take a trot with me.” The old judge 
would start, look up in a dazed way, heave a 
sigh as if regretting to part even for an hour with 
the law books which were to him more fascinating 
than novels, and go off leaning on the arm of his 
stalwart friend. Every time we see the superb 
portrait of Peckham in the Court of Appeals cham- 
ber we recall this oft-repeated scene, and in imag- 
ination see the same figure standing unmoved on 
the deck of the sinking Ville de Havre. We recom- 
mend our readers to procure Mr. Butler’s instructive 
and interesting book, and read it in vacation. It 
may be procured from Banks & Brothers of this 
city. 


Saratoga county is a bad place for some great 
military reputations. Col. Fellows and Gen. Bur- 
goyne both came to grief there. The latter cer- 
tainly was outnumbered, and the former thinks he 
was. He has uttered some very sensible opinions 
on the impolicy of going to the country to try such 
acase. The question then is, why did he gol 
Why did he not try his fortune again in New York? 
It is very foolish in him and his associates to talk 
about bribery. There was no need of bribery. 
There was not evidence enough to convict, and 
there never was in any of the cases, and after the 
subsidence of the early popular excitement, and af- 
ter the newspaper men became tired of railing 
about the boodlers, there was no fair prospect of 
conviction in the city or in the country. It may be 
that the local counsel at Ballston were more expert 
in getting friends on the jury than the strangers 
from New York. We ourselves know how that is, 
for we were concerned many years ago in an anti 
rent murder case removed from Rensselaer to Sara- 
toga county, in which local counsel were retained, 
and after our client was acquitted we were shocked 
and surprised to hear that our local counsel had eight 
of his clients and tenants on the jury! But as the late 
William A. Beach, a Saratoga man, although resi- 
dent in New York city, was of counsel for the peo- 
ple, we did not feel any stings of conscience, for we 
of course depended on him to look out for himself. 
The Colonel says he shall not try any more bood- 
lers. He is to be applauded for this determination. 
And now Justice Daniels must scratch around to 
find some other employment for his spare hours. 
How would it answer to constitute him the ‘nuch 
needed and long sought “relief” of the Federal 
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Supreme Court? We guarantee that he would 
knock off the arrears in no time. 





NOTES OF CASES. 





N Mahogany v. Ward, Rhode Island Supreme 
Court, February 23, 1889, B., driving on a high- 
way and meeting plaintiff, did not turn to the right 
of the center of the road as required by law, and 
plaintiff was in consequence compelled to drive 
upon the side of the road, and was injured by col- 
liding with a post standing outside of, but close to 
the travelled carriage-way. Held, that the wrong- 
ful act of B. was the proximate cause of the injury, 
and the town was not liable. The court said: ‘‘ As 
in law it is the proximate and not the remote cause 
which is regarded, he who is guilty of the original 
negligence is not chargeable, but redress must be 
sought from him who directly caused the injury. 
Perhaps this principle is nowhere more clearly stated 
than by Wharton in his treatise on the Law of Neg- 
ligence, sections 134,199. * * * And see also 
2Thomp. Neg. 1089, § 6; Houfe v. Town of Fulton, 
29 Wis. 296, 307; Cuff v. Railroad Oo., 35 N. J. 
Law, 17, 32. In Rowell v. City of Lowell, 7 Gray, 
100, in which the plaintiff while passing out of the 
post-office building slipped from the steps, which 
were outside the limits of the street, and for the 
condition of which the defendant was not responsi- 
ble, to the sidewalk, and then continued slipping 
until she fell and was injured, both the steps and 
sidewalk being so covered with ice as to be slippery 
and unsafe, and having remained so more than 
twenty-four hours, the court held the defendant not 
liable, and in distinguishing the case from Palmer 
v. Inhabitants of Andover, 2 Cush. 600, one of the 
cases supporting the rule applied in Hampson v. Tay- 
lor, said: ‘ We think the only exception to the rule 
that the plaintiff cannot recover unless the defect 
in the highway was the sole cause of the injury, 
must be one where the contributing cause was a 
pure accident, and one which common prudence 
and sagacity could not have foreseen and provided 
against.’ In Kidder v. Inhabitants of Dunstable, 7 
Gray, 104, an action to recover damages for an in- 
jury from a defect in a highway, the court says: 
‘The alleged defect in the highway here was a neg- 
lect to remove the snow therefrom, and the injury 
is alleged to have been received by the upsetting of 
the sleigh in which the plaintiff was travelling upon 
the road. * * * The court are of the opinion 
that if this injury was caused wholly by Coburn, 
or was the combined result of a defect in the high- 
way, and carelessness or negligence on the part of 
Coburn in driving his vehicle, whereby the stakes 
in his sled struck the sleigh of the plaintiff and 
overturned it, the defendants are not chargeable 
therefor.’ So too in Shepherd v. Inhabitants of Chel- 
sea, 4 Allen, 118, the plaintiffs sued for an injury 
to the plaintiff wife by reason of a defective high- 
way. It was proved or admitted for the purposes 
of the trial that boys had been in the habit of slid- 





ing with sleds, without interruption by the city au- 
thorities, upon a sidewalk which the defendants 
were bound to keep in repair, and had made the 
snow and ice upon it so slippery as to be danger- 
ous; that while the plaintiff wife was walking upon 
the sidewalk on a dark evening, a boy, in sliding, 
ran upon her with his sled and threw her down, 
whereby she received the injury complained of; 
that she did not see the boy or sled until she was 
struck, and by reason of the slippery condition of 
the sidewalk could not have avoided them if she 
had seen them coming. The court held, affirming 
the prior cases of Rowell v. City of Lowell and Kid- 
der v. Inhabitants of Dunstable, that as it did not ap- 
pear that the plaintiff, Mrs. Shepherd, was injured 
by the alleged defect in the way, but it was clear 
that the accident happened in part from the unlaw- 
ful or careless act of a third person, the action 
could not be sustained. The rule above stated is 
subject to the qualification that if the intervening 
act is such as might reasonably have been antici- 
pated as the natural or probable result of the origi- 
nal negligence, the original negligence will, not- 
withstanding such intervening act, be regarded as 
the proximate cause of the injury, and will render 
the person guilty of it chargeable. Whart. Neg., 
§ 145; 2 Thomp. Neg. 1089, § 6; Lane v. Atlantic 
Works, 111 Mass. 136, 189, 141; Griggs v. Flecken- 
stein, 14 Minn. 81 (Gil. 62); Clark v. Chambers, L. R., 
3 Q. B. Div. 327; Burrows v. Coke Oo, L. R., 7 
Exch. 96, 97; Dizon v. Bell, 5 Maule & S. 198, 199; 
Illidge v. Goodwin, 5 Car. & P. 190, 192; Lynch v. 
Nurden, 5 Jur. 797. But we do not think that it 
can be reasonably held that the town ought to have 
anticipated, as a probable result of permitting the 
post to remain by the side of the road, that some 
one would be forced against it by the wrongful and 
unlawful conduct of another in keeping the middle 
of the travelled path instead of turning to the right 
of the center of it, as required by the statute. In 
Parker v. City of Cohoes, 10 Hun, 581; affirmed, 74 
N. Y. 610, the water commissioners of the city of 
Cohoes, acting under authority of law, made an ex- 
cavation in one of the streets for the purpose of 
laying water-pipes for public and general use, and 
in so doing caused earth to be thrown out along the 
trench, and also brought into the street a heap of 
sand for use in the work. At the end of the day 
barriers, consisting of planks extending from side- 
walk to sidewalk, supported by barrels placed in 
the street, were erected to prevent vehicles from 
entering the street. Subsequently some person, 
without the authority or knowledge of the commis- 
sioners, removed one of the barriers, and the plain- 
tiff in the darkness drove through the opening thus 
made, ran upon the obstruction, and was thrown 
from his carriage and injured. It was held that 
the defendant was not bound to anticipate mis- 
chievous or wrongful acts on the part of others, and 
hence was not bound to guard against them. 
See also Doherty v. Inhabitants of Waltham, 4 
Gray, 596; McGintty v. Mayor, ete., 5 Duer, 
674.” 
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In Middleditch v. Williams, New Jersey Preroga- 
tive Court, June 17, 1889, it was held that a believer 
in ‘spiritualism ” may make a valid will. The 
court said: ‘‘The testator’s belief in spiritualism 
was not a morbid fancy, but a conviction produced 
by evidence. The proofs show that when he first 
commenced attending what are called ‘ séances’ he 
was inclined to be skeptical. Afterward his mind 
seemed to be in an unstable condition — he some- 
times believed and at others doubted; and it was 
not until the spirits gave an extraordinary exhibi- 
tion of their power, by printing or painting on a 
pin worn by his mother-in-law on her neck, in bril- 
liant letters, which sparkled like diamonds, the 
word ‘Dickie,’ a pet name of his dead wife, that 
his last doubts as to the reality of the manifesta- 
tions were removed. Believing, asI do, that these 
manifestations were correctly described by Vice- 
Chancellor Giffard in Lyon v. Home, L. R., 6 Eq. 
655-681, when he called them ‘mischievous non- 
sense, well calculated on the one hand to delude 
the vain, the weak, the foolish and the superstitious, 
and on the other to assist the projects of the needy 
and of the adventurer,’ still it seems to me to be 
entirely clear that it cannot be said that a person 
who does believe in their reality is, because of such 
belief, of unsound mind, or subject to an insane de- 
lusion. No court has as yet so held. No cases on 
this subject were cited on the argument. Those 
which I have examined uniformly hold that a be- 
lief in spiritualism is not insanity. The court in 
Robinson v. Adams, 62 Me. 369; S. C., 16 Am. Rep. 
473, said: ‘Belief in spiritualism is not insanity, 
nor an insane delusion. * * * The term ‘ delu- 
sion,’ as applied to insanity, is not a mere mistake 
of fact, or the being misled by false testimony or 
statements to believe that a fact exists which does 
not exist.’ And in Brown v. Ward, 53 Md. 376; 
S. C., 36 Am. Rep. 422, it was said: ‘The court 
cannot say, as matter of law, that a person is in- 
sane because he holds the belief that he can com- 
municate with spirits (of the dead), and can be and 
is advised and directed by them in his business 
transactions and in the disposal of his property.’ 
Substantially the same view was expressed in Otto 
v. Doty, 61 Iowa, 23, and also in the matter of 
Smith’s Will, 52 Wis. 543; S. C., 38 Am. Rep. 756. 
The utmost lenfth to which any court has gone on 
this subject is to declare that a belief in spiritualism 
may justify the setting aside of a will, when it is 
shown that the testator, through fear, dread or rev- 
erence of the spirit with which he believed himself 
to be in communication, allowed his will and judg- 
ment to be overpowered, and in disposing of his 
property followed implicitly the directions which 
he believed the spirit gave him, but in such case 
the will is set aside, not on the ground of insanity, 
but of undue influence. Thompson v. Hawks, 14 
Fed. Rep. 902.” See note, 36 Am. Rep. 426: note, 
Weed, Parsons & Co.’sed. N. Y. Rep., Book vii, 561. 


In Kern v. Bridwell, Indiana Supreme Court, 
June 4, 1889, an action for slander, the alleged pub- 





lication being that plaintiff, an unmarried female, 
was unchaste, and that she had become pregnant, 
and had committed an abortion, held that the court 
properly refused to make an order requiring her to 
submit her person to a medical examination, for the 
purpose of furnishing evidence under defendant's 
plea of justification. The court said: ‘‘ We are not 
cited to any case where any court has held such an 
examination to be proper, and we think none can 
be found. One should not publish and circulate 
slanderous charges against a young unmarried 
female, as proven in this case, without being able 
to substantiate them when called upon to do 0, 
without calling upon the court to aid in the search 
for evidence in his behalf by ordering and subject- 
ing her to an indelicate examination of her person, 
with the hope of obtaining some information ad- 
vantageous to the defense, and call to his aid the 
power of the court as a means of humiliating her 
still more. When one voluntarily asserts a slander- 
ous charge against another, and defends by alleging 
the truth of his assertion, he must be able to sub- 
stantiate the truth of the charge without invading 
the privacy of the person about whom the charge is 
made. The court very properly refused to make 
the order requiring the plaintiff to submit her per- 
son toanexamination.” See note, 50 Am. Rep. 156. 
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WILLS — CHARITABLE BEQUESTS — BENE- 
FICIARIES. 





NEW YORK COURT OF APPEALS, JUNE 4, 1889. 


RIKER vy. LEo. 


A bequest in remainder ‘‘to any responsible corporation in 
this city, existing at the time of the death" of the prece- 
dent legatee, ‘‘ whose permanent fund is established by 
its charter for the purpose of ameliorating the condition 
of the Jews in Jerusalem, Palestine, * * * by pro- 
moting among them education, arts and sciences, and by 
learning them mechanical and agricultural vocations,” 
does not pass to a corporation whose object, as shown by 
its charter, is to contribute “‘to the relief of the indigent 
Jews in Jerusalem, Palestine,” of which tes<ator, a law- 
yer, was an incorporator and president at tire \ime of ex- 
ecuting the will, and which the will does not mention, 
though there is no other corporation in existenve, ai th 
time mentioned, which cap ‘ake ti. legacy. 


PPEAL from Suprerie Court, General Ter:n, First 
Department. 


John E. Parsons, for appellant. 
Adolph L. Sanger and Myer S. Jsaacs, for the society. 


Gray, J. In this astion the plaintiff seeks to have it 
determined whethez, under the will of the decedent, 
the defenda:t Leo, or the defendant ‘The North 
American Relief Society for the Indigent Jews in Jerue 
salem, Palestine,” is entitled to the capital of a cer- 
tain trast fund of $50,000. It was claimed by each, 
and thus far in the court below the society has been 
successful. The testator left the fund in trust to his 
executors, to apply the income thereof to the support 
ofa nephew. When he died the executors were di- 
rected to pay the same “to any responsible corpora- 
tion in this city, existing at the time of the death of 
my said nephew, whose permanent fund is established 
by its charter for the purpose of ameliorating the con- 
dition of the Jews in Jerusalem, Palestine, and I de- 
ries such corporation annually to transmit the interest 
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received on said $50,000 to Jerusalem, Palestine, to 
ameliorate the condition of the Jews living there, by 
promoting among them education, arts and sciences, 
and by learning them mechanical and agricultural vo- 
cations. * * * Incase my disposition of the $50,000, 
as provided for by the last clause of this my will, shall 
fail, and not take effect, then I give and bequeath the 
said principal sum of %50.000 equally to the children of 
my niece, Jochebed M. Simson Leo,”’ etc. 

The defendant Leo, appellant here, is the only child 
of testatur’s niece, Jochebed. The respondent society 
claims to be entitled to the fund as being a respon- 
sible corporation, having a permanent fund, estab- 
lished by its charter, the interest of which is to be 
“annually applied to the relief of indigent Jews in 
Jerusalem, Palestine.’’ At the time of testator’s 
death, in 1857, this society had been in existence for 
about four years. He was thenits president, and was 
one of its incorporators. It was found that no cor- 
poration other than this society existed in New York 
city at the time of the death of testator’s nephew 
which could make any claim to be entitled to the fund; 
and as to its claim the executors did not think it could 
legally perform the duties required by the testator. 

The question of the right of the society to take this 
fund is invested with such difficulties as, in my opin- 
ion, seem to be insurmountable. Though the clauses 
under consideration are not written with much care- 
fulness in expressson, there is no difficulty in under- 
standing the testator's intentions. They are clear 
enough, whether with regard to the benevolent pur- 
pose, or with regard to the event of its failure, by 
reason of the non-existence of such a corporation as he 
contemplated, to be the trustee of this fund. Nor does 
the appellant appear in that ungracious attitude of 
seeking to frustrate a testator’s benevolent wishes, 
which deprives the claim of the adventitious aid of a 
sympathy in its presentation and prosecution; for, on 
the face of the matter, there is an obvious distinction 
between the objects, as expressed by the testator in 
his testamentary provision, and those for which this 
society exists. The society’s objects are, as appear 
from its title and charter, to contribute ‘ to the relief 
of the indigent Jews in Jerusalem;” while those of 
the testator were to ameliorate the condition of those 
living there ‘by promoting among them education, 
arts and sciences, and by learning them mechanical 
and agricultural vocations.” Clearly, in the accom- 
plishment of the one purpose is involved the idea of 
charity, and of the other an educational system; ideas 
which, while having their rise in and often owing their 
fulfillment to the same source—the benevolence of in- 
dividuals—are quite distinct in theiraims. Therefore, 
for the appellant, as the contingent legatee of the tes- 
tator’s bounty, to say that his uncle’s will is not being 
effectuated by paying over the money to this society, 
seems rather a contention in defense of the will than 
an attempt to defeat avy part of it. In addition, his 
position is fortified by being in harmony with that 
taken by the executors. The testator has here consti- 
tuted a trust with regard to the fund by limiting its 
use to certain prescribed purposes. Thegift is not ab- 
solute, but is qualified by imposing upon the taker the 
performance of certain duties, through the means of 
the income from the fund. We cannot free the be- 
quest from the conditions imposed upon its use with- 
out wholly frustrating the testator’s purpose. The 
‘desire ’’ which he expresses has here the force of a 
command, because it expresses the object testator had 
in view when making the bequest. It is very clear 
that where the donee of property is ‘“‘desired’’ or 
“requested ” by the testator to dispose of that prop- 
erty in favor of others, those words are imperative and 
their use will create a trust. See 1 Wms. Ex’rs, 88; 
Van Dyck v. Van Beuren, 1 Caines, 84. 








It may be admitted that the fact that this society 
may not be the particular donee intended by testator 
will not control the legal effect of his language, if the 
society can legally claim the gift, because of a legal ca- 
pacity to effectuate the benevolent trust. The finding 
of fact by the learned judge at Special Term was that 
the testator did not intend to give this fund to this 
particular corporation, but to any corporation which 
could answer the description given by his will. Not- 
withstanding that the intention of the testator with 
respect to this society may not be controlling, it isim- 
possible for it to be without its effect. The finding of 
fact could not well have been otherwise, when we con- 
sider the circumstances. It is altogether inconceivable 
that a testator, intending a certain existing corpora- 
tion to take under his will, should not only fail to 
name it, but should fail to describe its chartered ob- 
jects with some approach to accuracy, when be was an 
incorporator, and its principal officer. The testator 
was not a layman, but a lawyer; a fact deserving of 
attention. If we conclude that testator did not sup- 
pose this society capable of receiving this fund, are we 
not bound to scrutinize most closely its right to it, in 
view of the fact that he must have known, as a 
founder, what were its scopeand projected aims? It 
is suggested on behalf of the society, as a reason for 
the testator’s not designating it by name, that it must 
have occurred to him that, before the close of his 
nephew’s life, the society might have discontinued 
operations, or might have become irresponsible. This 
is an ingenious suggestion, but hardly one which has 
sufficient force to remove the obstacles to our finding 
an understanding in the testator that this society would 
take. I have adverted to the circumstances at the 
time the will was executed as illustrating the testa- 
tor’s close connection with this institution, and the 
singularity of his omission to designate it, or to de- 
scribe its corporate objects, if he had it in mind as 
competent to execute his benevolent purpose. When 
we are aided by extrinsic proof in the case, we should, 
after we have read the will, endeavor to place our- 
selves in the situation of the testator, and thus en- 
deavor to ascertain his intentions and purposes. His 
position with regard to the society, taken in connec- 
tion with the fact of his being alawyer, leaves no room 
for us to doubt as to his understanding of the legal 
status and aims of that corporation. He knew that its 
authorized corporate objects were to relieve indigent 
Jews in Jerusalem. He could not be supposed to be 
unaware of the distinction between performing those 
charitable offices, which indigent individuals demand 
at the hands of their fellow-men, and the expenditure 
of moneys in building up an educational system among 
the members of his race who resided in a distant land, 
not so favored as other lands were with the advantages 
of schools and academies of general learniug. 

The testator’s description of the corporation to 
which the money should be paid, as one whose charter 
established a permanent fund forthe purpose of ame- 
liorating the condition of the Jews in Jerusalem, does 
not agree with the stated objects of the charter of this 
society, if we read language with the meaning which 
the ordinary and usual sense and import of words con- 
vey. That the testator did not understand his de- 
scription to refer to a corporation whose chartered 
objects were to administer charity to the poor and 
needy, is evidenced by his subsequent definition of 
what he understood by ameliorating the condition of 
those of his race who dwelt in Jerusalem. He defines 
it as the promotion among them ‘of education, arts 
and sciences, and learning them mechanical and agri- 
cultural vocations.’’ His purpose was liberal and be- 
nevolent; not such as is commonly understood by the 
courts as charitable. This society is limited by its char- 
ter to works of charity; and, while charitable work is 
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prompted by benevolence, and a charitable society 
may be termed a benevolent society, there is a wide 
distinction between that object of benevolence and one 
which aims at maintaining an educational system. To 
relieve the indigent means to administer to their press 

ing and necessary wants; to give them food, and 
prevent them from falling into beggary. It is a well- 
known and notable fact with the Jewish race that their 
poor are so generally well taken care of as to make a 
Jew beggar almost an unknown spectacle. But to 
educate individuals does not relieve their indigence. 
Schools and lectures will not relieve the daily wants of 
families, or keep the wolf from the door. The general 
education afforded by the State, or by the benevolence 
of individuals, results in a few persons, in the general 
number, concentrating in themselves, by superior apti- 
tude, the principles of learning which the books and 
the teachers have taught them. These few may be en- 
abled to make use of these principles by some practi- 
cal application, and thus may be able, eventually, to 
improve their condition; but it cannot correctly be 
said that furnishing one with education relieves him 
from want. Many a student has starved, and many a 
scholar has suffered from physical privations which his 
wealth of learning and stores of knowledge were use- 
less to him to relieve. The promotion of education in 
the arts and sciences, and in mechanical and agricul- 
tural vocations, means to furnish all with the means 
of acquiring knowledge, irrespective of their wealth or 
poverty. Ithink we could not, strictly, and therefore 
should not, here say that a society constituted to re- 
lieve indigence comprehends an original design or pur- 
pose to educate persons in the arts and sciences, or to 
follow avocation. The objects are sympathetic, as are 
all the objects of benevolence, but they are distinct in 
their aim and in their prosecution. 

It is quite conceivable that the testator, aware of the 
absenee in Palestine of the opportunities for the vari- 
ous forms of education, sympathized with the mem- 
bers of his race in their deprivation, and felt that there 
was a field for benevolent action open which would 
strongly appeal to others, who, like himself, had had 
so many advantages offered to them. I think it is quite 
probable that what the testator intended was to hold 
out an inducement to the formation of such a corpora- 
tion as he describes. He knew there was none such in 
New York city, but may have hoped that the influence 
of his example upon the rich and benevolent members 
of his race in that city, and the certainty of the event- 
ual acquisition of this fund, might result in the incor- 
poration of such a society. I do not think the objects 
and purposes to which the charter of this society lim- 
its it comprehend the objects and purposes which the 
testator prescribes, und it should not therefore be per- 
mitted to take under this will. In each case, where a 
corporation claims the right to take under a will, that 
right may be the subject of severe scrutiny; its right 
to take at all is derived from the act of incorporation, 
without the dispensation of which from the general 
statutory prohibition the corporation could not take. 
This request constitutes a trust for a purpose not in- 
cluded within those retuined by the statute abolishing 
all uses and trusts, and unless therefore the purpose is 
comprehended within those which the chartered pow- 
ers of the corporation enable it to effect, the bequest 
must fail. 

The respondent cites the cases of the wills of How 
and of Hallgarten, 10 N. Y. 84; 110 id. 678, where 
legacies were sustained, though in the former case the 
corporate name of the institution was not stated, and 
in the latter case the bequest was to an unincorporated 
society. The Hallgarten Will Case (reported as /n re 
Wehrhane, in 110 N. Y. 678) does not touch the present 
case, because there the ‘‘ Newsboys’ Lodging-House ”’ 
was a branch department of the Children’s Aid Society, 








to which the testator had already also given a legacy. 
In the case of /nstitution v. How’s Executors, 10 N. Y, 
84, the court held that it was a question of identity, 
arising upon description, and that the point was 
whether the legatee can be found. It was held that, 
though the act of incorporation did not bring the ob- 
jects of the institution within those described in the 
will, the **subsequent legislation so far modified the 
charter of the corporation in these particulars that 
when the will was made these several circumstances 
had all been ingrafted upon it, and might well enter 
into a description of its general scope and purposes,” 
As the court found in that case that ‘* the corporation 
which claims the legacy completely answers the de- 
scription which the testator has given,”’ it was a logi- 
cal result to sustain its claim. 

I admit the principle invoked by the respondent that 
where the intention is apparent the court mus‘ give 
such a construction as will support the intention of 
the testator. It is one too well settled and too often 
invoked by judges to be overlooked. It is upon that 
principle that courts of justice act in construing wills. 
Where the apparent intention is commendable, as in 
this case, courts may strain in their effort to give it 
effect. But we have here a case where the testator’s 
intention, as derived from the extrinsic circumstances, 
and from the language of his will, would appear to ex- 
clude the respondent society. The omission to name 
this society, or to describe more aptly its chartered 
purposes, is as highly significant as it is certain that 
the society does not fall within the class of corpora- 
tions described. In order to execute such a'trust as is 
here contemplated some legislative action or amend- 
ment of the charter would be required, which would 
enable it to comprehend the promotion and mainte- 
vance of educational enterprises within the scope of its 
chartered powers. Now a corporation can exercise no 
other powers than those expressly conferred by the 
charter, and those which may be necessary to the ex- 
ercise of the powers so given. For us therefore to 
sanction the claim of this society to the fund, would 
be to disregard the provisions of the Revised Statutes 
with respect to the powers of corporations, and to hold 
that a corporation, upon which is conferred the ca- 
pacity to perform a certain function, may take upon 
itself the performance of other functions, which are in 
their nature distinct and different. 

The appellant has also presented the point that the 
bequest was void for indefiniteness. The direction of 
the testator was to pay the money to “any responsi- 
ble corporation in the city, existing at the time of the 
death of his nephew, whose permanent fund,” ete. 
Unquestionably, if there were more than one such 80- 
ciety in existence at the time, the gift would be void 
for the uncertainty. The learned justice at Special 
Term conceded that, and found great difficulty in 
reaching his conclusion to sustain the claim of this so- 
ciety. He confessed his doubt, but thought, upon the 
facts of this particular case, the bequest might be sus- 
tained. Inasmuch as, in his opinion, this society an- 
swered the description of the will, and as it was the 
only one in existence, he upheld its claim. The learned 
justice at General Term thought the bequest suffi- 
ciently definite, under the authority of Power v. Cas- 
sidy, 79 N. Y. 602. The objection is a very grave one; 
but inasmuch as I conclude that this society is not the 
one described in the will, and that it cannot legally 
execute the benevolent trust purposed by the testator, 
I think discussion needless upon this head. 

The judgments below should be reversed, and, as 4 
new trial could not be productive of any different re- 
sult, judgment absolute should be entered for the 
appellant Leo, with costs, to be paid out of the ex 
tate. 

All concur. 
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GUARDIAN—ACTION ON BONDS—PARTIES— 
WAIVER OF OBJECTIONS. 
NEW YORK COURT OF APPEALS, SECOND DIVISION, 
JUNE 4, 1889. 


PERKINS V. STIMMEL. 

Under the Code of Civil Procedure of New York, sections 
488, 499, specifying as ground for demurrer that plaintiff 
has not legal capacity to sue, and that such an objection 
is deemed waived if not taken by demurrer or answer, 
an objection that an action on the bond of a deceased 
guardian, for conversion of the ward’s property, brought 
in the name of the infant ward’s general guardian, should 
have been brought in the name of the ward by a guardian 
ad litem, is waived if not taken by demurrer or answer. 

Anaction cannot be maintained on the bond of a general 
guardian until there has been an accounting, and a decree 
establishing the default. 


E. P. Wilder, for appellants. 
Geo. Putnam Smith, for respondent. 


Porter, J. This is an appeal froma judgment of 
the General Term of the First Department, overruling 
certain exceptions by the defendants, taken at Circuit, 
and directing a recovery in plaintiff's favor. The ac- 
tion was brought by the general guardian of an infant 
to recc ver from the sureties on a bond of her former 
guardi:n, pow deceased, the amount of her estate, 
which hia been, as alleged, wholly converted to his 
own use by such former guardian. The bond on which 
this action is predicated was given on orebout the 10th 
of April, 1882. The plaintiff, at the time of the giving 
such bond by the defendants, was an infant, and was 
at the time of the commencement of this action an in- 
fant under the age of twenty-one years, and this ac- 
tion is brought in the name of Edward C. Perkins as 
the general guardian of one Emily L. Middleton, the 
ward of the former general guardian. The complaint, 
in substance, alleges that one Wiley, who was ap- 
pointed by the surrogate general guardian of said 
Emily L. Middleton, gave a bond in the usual form. 
The condition of such bond was that the said James 
Wiley should faithfully discharge the trust reposed in 
him, and obey all lawful directions of said surrogate 
touching his trust as general guardian of the infant, 
Emily L. Middleton, and in all respects render a just 
and true account of all moneys and other property re- 
ceived by him as guardian, whenever he should be re- 
quired to do so by acourt of competent jurisdiction. 
The proof shows, and the complaint alleges, that after 
such appointment of said guardian and his qualifica- 
tion as such, there came into his hands, as assets or 
property of the infant, the amount of some $16,000, 
consisting of cash, stocks in corporations, United 
States bonds, etc. The allegation of the complaint is 
that said Wiley fraudulently misappropriated and con- 
verted to his own use such assets. 

Passing by for the present the proof and objections 
and exceptions to the taking of the proof, the first 
question that arises is upon the capacity of the plain- 
tiff, as general guardian of the estate of Emily L. Mid- 
dleton, to maintain this action in his own name. It 
should be stated in addition to the facts above, that 
after the appointment and qualification of said Wiley 
as guardian, and the giving of the bond on which the 
action is brought by the defendants, Stimmel and Mc- 
Creery, as his sureties therein, said Wiley, after 
making two inventories, and filing them with the sur- 
Togate, died; that there have been no letters of ad- 
ministration taken out by any of his family, but let- 
ters of administration were taken out by the public 
administrator of the city of New York. After the 
making of said inventories and Wiley’s death, the 
present plaintiff was duly appointed the general guar- 
dian of the ward’s estate—the estate of said Emily L. 





Middleton—in the place of the former guardian, de- 
ceased. There are two questions arising in this case 
and they were distinctly raised, first, at the close of the 
trial, and have been insisted upon through the appeal 
to the General Term, and are still insisted upon on 
this appeal. As before indicated, the first of these 
questions is theright of Edward C. Perkins, plaintiff 
in this action, to maintain the same in his own name, 
as general guardian, against the sureties of the former 
guardian. 

The question bas arisen from time to time in the 
Supreme Court and in other courts of record in this 
State, and has been variously decided; some of them 
holding that this action may be properly maintained 
in the name of the general guardian, others holding 
that the action should have been brought in the name 
of the infant, Emily L. Middleton, by a guardian ad 
litem, duly appointed. 

In Thomas v. Bennett, 56 Barb., reported at page 197, 
it was held that a general guardian appointed by the 
surrogate can maintain an action in his own name as 
such guardian, to recover a debt due to his ward. 
Judge Foster, writing the opinion of the General Term, 
reviews a great number of cases in the Supreme Court 
and in the old courts of chancery, and reaches the con- 
clusion stated as above. He seems to have reached that 
conclusion through analogy to similar cases brought 
by a committee of an habitual drunkard or lunatic, 
based upon the principle that such guardian and such 
committee are trustees of au express trust, and have 
absolute dominion over the personal property of the 
ward, with power to sell and confer good title upon 
the purchaser, and have power to settle any debts and 
claims against the ward and distributive share of the 
ward. 

It was held inthe same manner in Hauenstein v. 
Kull, 59 How. Pr. 24. That case was followed, and 
the same conclusion reached, in the case of Coukley v 
Mahar, 36 Hun, at page 157, Judge Follett writing the 
opinion of the court, which was concurred in by 
Judges Hardinand Boardman. The question was first 
practically raised in this court in the case of Segelken v. 
Meyer, at page 474, 94 N. Y. In that case the action was 
brought by an infant by his guardian ad litem, and the 
action was to recover the property belonging to the in- 
fant. The infant at the same time had a general guar- 
dian, and the question presented was whether the ac- 
tion should not have been brought in the name of the 
general guardian or in the name of the infant by his 
guardian ad litem. The court, in the opinion in that 
case, reviews numerous cases upon this subject, and 
especially the case above cited (Thomas v. Bennett) and 
comes tothe conclusion that an action to recover 
money or personal property belonging to an infant is 
properly brought in his own name by his guardian ad 
litem. The General Term, in the opinion given in this 
case, after discussing it at some length, uses this lan- 
guage: That ‘‘ probably that would have been the bet- 
ter practice (to have brought the action in the name of 
the infant by her guardian ad litem); but there are au- 
thorities which allow the suit in its present form. 
* * * The question has no substantial merit. The 
cause of action is precisely the same in either case, 
and the obligation and result are the same if a re- 
covery be had. The guardian in fact recovers as such 
in either action, and takes the property as guardian, 
and is bound to account to the infant for the judgment 
and its proceeds.”’ 

In reviewing these various cases upon this question 
I have been impressed with what I think is a plain 
theory of the Code and of the practice upon this sub- 
ject, viz., that all actions brought by an infant should 
be brought in the name of the infant by a guardian ad 
litem. Such bas been the character of the changes 
which have been made in respect to actions brought 
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by infants, and that is indicated by the changes in ac- 
tions in relation to real estate, which formerly were 
brought by a guardian in socage, and which are now 
required tu be brought in the name of the infant by a 
guardian ad litem, in accordance with recent amend- 
ments to section 1686 of the Code, bearing or having 
relation to actions in respect to the realty of infants. 
If this was the only question in the case, and I had not 
come to tLe conclusion that there must be a new trial, 
or the judgment must be reversed on another ground, 
I should be disposed to hold that this action was prop- 
erly brought in the name of the general guardian in 
accordance with various decisions which have been 
made from time to time on that subject. But, having 
reached the conclusion that this judgment must be re- 
versed, and inasmuch as it is the plain theory of the 
Code and the practice now that all actions brought by 
infants should be brought in their names by a guar- 
dian ad litem, Iam inclined to hold that the action 
should have been brought in the name of the infant by 
her guardian ad litem, and such ia, and will be, the 
better practice, I think. But while I have reached 
that conclusion as a general rule of practice it cannot 
avail the defendant in this case as the objection was 
not raised by demurrer or answer as shown by the 
opinion of my brother Brown in this case. Post, 731. 
I have not, in the consideration of this question, over- 
looked a section of the Code which is cited upon the 
brief of counsel, and that is section 2608; but that sec- 
tion is especially designed for the remedy to be pur- 
sued in cases where letters granted by a surrogate 
appointing one person general guardian have been re- 
voked and a subsequent guardian appointed in his 
place. I do not think a fair construction of that sec- 
tion interferes with the general proposition that an 
action should be brought in the name of the infant by 
a guardian ad litem. 

The grave question in this case is whether an ac- 
counting is necessary before an action at law can be 
maintained upon the bond given by the sureties on the 
occasion of their principal being appointed general 
guardian. That question has been left in a good deal 
of doubt for some time, and until a recent decision of 
the Court of Appeals. Hood v. Hood, 8 N. Y. 561, 
574. This bond is substantially as was required under 
the Revised Statutes, by the act of 1837,in regard to 
administrators and guardians, which statutes have 
been substantially re-enacted in, and form various sec- 
tions of the Code. The condition of a bond given by 
an administrator and the condition of a bond given by 
a general guardian are the same in terms, so far as the 
condition or liability of the sureties is concerned. 
They differ in this: that while the condition is the 
same, one runs in terms to the people, and the other 
runs to the ward by name, notwithstanding the obli- 
gations that are assumed by the sureties, for the ap- 
pointment of an administrator and general guardian 
are thesame. It has been held for a long time that 
sureties upon a bond given for the faithful perform- 
ance of his duties by an administrator could not be 
sued at law on the bond, and could not be sued until 
there had been an accounting before a surrogate, or 
formerly, in chancery, a decree or order made estab- 
lishing the default and the extent of the deficiency. 
There are cases to the same effect in regard to the 
bond of a general guardian, that before an action can 
be brought upon his bond at law there should be the 
same kind of an accounting, decree or order determin- 
ing the same essential facts as in the case of an ad- 
ministrator. The question remained in doubt in re- 
spect to an action upon an administrator’s bond until 
the decision in the case of Hood v. Hood, 85 N. Y., 
above referred to. 

In the action of Hood v. Hood the plaintiff sought to 
compel an accounting by an executor, who had been 





required to give security, and that security was in the 
form of the ordinary bond given by an administrator, 
to determine the amount of funds that had been mis- 
applied and converted to the executor’s use, and at the 
same time and in the same action to compel his eure- 
ties to pay the sum which might be found owing from 
him, and which could not be collected from him. This 
case reviews a great number of cases arising under the 
obligations of an administrator and his sureties to the 
estate he represents, and inasmuch as the bond of the 
executor in that case was executed as required by stat- 
ute, it was held that the same rules apply to bonds of 
an executor as to bonds of an administrator. If the 
same rules apply to executors or administrators, whose 
bonds are the same, and the same as a guardian’s bond, 
why do they not apply to the general guardian’s bond? 
The result of the authorities is that no action at law 
can be maintained against the sureties of an executor 
or administrator except in case of disobedience of 
some order of the surrogate, and after he should have 
anthorized the prosecution of the bond. Now, inas- 
much as the condition and purposes of a general guar- 
dian’s bond are the same as an administrator’s bond, 
we should expect the same conditions which have been 
decided to be necessary before an action can be brought 
upon an administrator’s bond are also necessary to be 
observed before bringing an action upon a general 
guardian’s bond. The Court of Appeals have reiter- 
ated that doctrine in regard to administrators’ bonds 
in the case of Haight v. Brisbin, 100 N. Y. 219. We 
find in other courts that there are several cases, and 
more especially in the case of Bieder v. Steinhauer, 15 
Abb. N. C. 428, where it was distinctly held by Judgs 
Rumsey that an action cannot be brought upon a bond 
given on the appointment of a general guardian forau 
infant until there bad been an accounting, and a de- 
cree in the same manner and of the same character 96 
we have before seen is required prior t# saiug 2 roues 
upon an administrator’s bond. W4ile this is a generai 
rule, I am satisfied, in respect to “he sureties upon an 
administrator’s bond and upor the bond given by 
sureties upon the appointment of a general guardian, 
there have been intimations that in sume cases, while 
such is the rule, extraordinary circumstances may take 
a case out of the general rule, yet I find no such ex- 
traordinary cases, nor what extraordinary circum- 
stances would suffice to take a case out of the rule. In 
the case under consideration there is no allegation of 
extraordinary circumstances or peculiarities, but the 
action is brought against the sureties upon the bond, 
and with only the allegation that the bond has been 
broken and forfeited by reason of waste or devasta- 
tion of the estate committed by the general guardian. 
I am therefore forced to the conclusion that this judg- 
ment cannot be sustained. However apparent it is that 
agreat wrong, so far as the evidence discloses, has 
been done to the plaintiff's ward, her remedy is not 
gone, but it may subject her to the costs of this action 
in order to obtain her rights in another action more 
properly brought. My conclusion therefore is that this 
judgment must be reversed and a new trial granted. 
My doubt has been whether, if this view is correct, 
there is any occasion to grant a new trial; but that 
will be determined hereafter, for, if the view here en- 
tert2iued is correct, there must be an accounting or 
some equivalent steps taken before an action at law 
can be maintained against the sureties on this bond. 
All concur. 


Brown, J. (concurring). The appellant makes two 
points against the jedgment recovered in this action : 
First, that the plaintit® c2:"o¢ maintain te action, bat 
that it should have been brought in the same of she 
infant; second, that an action at law darnot be main- 
tained against the sureties upon the ton of a general 
guardian until proceedings for an «wccountiug have 
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peen had against the guardian. The first point must 
be deemed to have been waived, it not having been 
taken by demurrer or answer. Code, § 499. The ap- 
pellants argue that the objection is one going to the 
cause of action, and cites numerous authorities in sup- 
port of his position. None of them sustain him. All 
of them except one arose upon a demurrer to the com- 
plaint. The only one in which the question was raised 
upon the trial was Bank v. Wickam, 16 How. Pr. 9%. 
In that case the General Term held that the capacity 
of the plaintiff to sue was independent of the cause of 
action, and that the objection that the action could 
not be maintained in the name of the Bank of Havana, 
not having been taken by demurrer or answer, was 
waived. This case, sub nomine Bonk of Havana v. 
Magee, was reversed by the Court of Appeals (20 N. Y. 
355), but upon another ground, the court saying: ‘“vhe 
objection is not that the plaintiff has nut a carscity to 
sue, but that no person, natural or artificial, is named 
as plaintiff. Certain persons, as infants, idiots, luna- 
tics, * * * cannot sue, except by guardians, next 
friends, committee. * * * This, I think, is what 
the provision (of the Code) refers to.”” Numerous cases 
can be cited holding directly to the contrary of the 


appellant's contention. 


In Bank v. Donnell, 40 N. Y. 414, it is said that the 
objection that the facts stated in the complaint do not 
constitute a cause of action has no application to the 
question as to the capacity of the plaintiff to sue. 

In Palmer v. Davis, 28 N. Y. 242, it was held that 
previous to the amendment of section 114 of the Code, 
in 1857, an objection that a wife has no capacity to sue 
except by a next friend, if not taken by demurrer, was 
waived. 

In Insurance Co. v. Baldwin, 37 N. Y. 648, it was held 
that an objection that the complaint does not show the 
plaintiff's capacity to sue cannot be raised by a demur- 
rer taken on the ground that the complaint does not 
state facts constituting a cause of action. See also 
Town of Pierrepont v. Lovelass, 4 Hun, 696; Barclay v. 
Mining Co., 6 Lans. 25; Mosselman v. Caen, 21 How. 
Pr. 248, opinion by Clerke, J. 

Section 488 of the Code distinctly specifies as one the 
grounds of demurrer that the plaintiff has not legal 
capacity to sue, and this would be wholly unnecessary 
if the question could be raised under the objection 
that sufficient facts were not stated in the complaint 
to constitute a cause of action. The precise objection 
now made appeared on the face of the complaint. The 
care and management of infants’ estates are subjects 
of statutory regulations, as are also the manner and 
form in which actions by and against infants must be 
prosecuted. The question in this case was, can a gen- 
eral guardian sue in behalf of his ward for injury to 
his ward’s estate? ‘That is, has he the power and au- 
thority in law, or, in the language of the Code, “the 
legal capacity,’’ to maintain suchanaction? This was 
#« pure question of law, and could have been raised by 
demurrer. Whether the guardian’s bond was made to 
the people or to the infant was of no consequence, nor 
am [able to perceive that the plaintiff could have ac- 
quired any rights under section 747 or 814 of the Code 
which would have enabled him to maintain the suit, 
and the allegation of the complaint showed that no 
right to maintain the suit was claimed under section 
2608. [think therefore that the objection that the 
plaintiff could not maintain the suit was waived. 

The judgment must however be reversed upon the 
second ground stated. This question was very fully 
examined in the case of Hood v. Hood, 85 N. Y. 561, in 
which it was sought to charge the sureties for their 
principal’s default on a bond given by a non-resident 
executor. It was there decided, after a full review of 
all the authorities, that the default of an executor or 
administrator must be established in a proper proceed- 





ing against him, before the sureties can be prosecuted 
upon the bond. To the same effect is Haight v. Bris- 
bin, 100 N. Y. 219. The respondent has endeavored to 
distinguish the cases cited from the one under con- 
sideration, but I think the reason of the rule applies 
with equal force to actions upon guardians’ bonds. It 
was so decided in Salisbury v. Van Hoesen, 3 Hill, 77, 
and in Stilwell v. Mills, 19 Johns. 304; and both of 
these cases were cited with approval in Hood v. Hood. 
The fact of the death of the former guardian cannot 
take the case out of the rule, as his personal represen- 
tatives may be required to account. Code, § 2606. The 
learned counsel for the respondent has cited cases 
holding that the administrator of the deceased guar- 
dian can only be compelled to account if he has prop- 
erty of the ward in his hands. Maze v. Brown, 2 Dem. 
Sur. 217; Scofield v. Adriance, id. 486. These decis- 
ions were made before the amendment to section 2606 
in 1884, chapter 399. Subsequent to that amendment 
the learned surrogate of New York county entertained 
an application to compel an executor of a deceased ex- 
ecutor to account, and his decree was sustained by the 
General Term. Jn re Fithian, 44 Hun, 457. In that 
case it was held that the purpose of the amendment 
was to develop all that the executor knew or could 
learn about the trust-estate, and in reference to it. 
We concur in this opinion. Undoubtedly no decree 
could be made against the administrator, if the peti- 
tion to the surrogate failed to allege, or the proof 
failed to show, property of the infant in the adminis- 
trator’s possession. But before the sureties on the 
bond can be sued proceedings in the Surrogate’s Court 
must at least establish the fact that none of the in- 
fant’s property has come into the administrator's pos- 
session. In the absence of a decree to that effect the 
presumption would be that the administrator has pos- 
session of the infant’s estate, and until it is otherwise 
established a devastavit will not be presumed. The 
judgment must be reversed and a new trial granted, 
with costs to abide the event. 


Fouett, C. J., concurs in the result on the ground 
that an accounting in the Surrogate’s Court must be 
had before a judgment can be recovered against the 
sureties of the defaulting guardian. 


——_e—__—__ 


INTEREST—ACTIONS EX CONTRACTU—UN- 
LIQUIDATED DAMAGES. 


NEW YORK COURT OF APPEALS, SECOND DIVISION, 
JUNE 4, 1889. 


MANSFIELD V. NEW YorK CENT. & H. R. R. Co. 


In an action for breach of contract by which defendant 
agreed to pay plaintiff a certain sum per day for each day 
less than a stipulated time, in which he should finish the 
erection of a certain elevator, plaintiff agreeing to begin 
the work within a certain time after notice by defendant 
that the foundations were ready, interest is not recover- 
able on the per diem allowance to plaintiff for the num- 
ber of days less than the stipulated time in which the jury 
find he could have finished the work had the foundations 
been ready at the time at which he agreed to commence 
work, nor on damages allowed for extra work, caused by 
the foundations not being ready at that time, as such 
damages are unliquidated and uncertain, and were not 
susceptible of being estimated by defendant. 


PPEAL from Supreme Court, General Term, Sec- 

ond Department. A judgment for the plaintiff 

was affirmed by the General Term of the Supreme 
Court, and defendant appeals. 


John E. Barrows, for appellant. 
W. W. McFarland, for respondent. 
BRADLEY, J. I thing the defendant's exception was 





well taken to the submission to the jury of the ques- 
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tion of interest upon the amount of damages they 
should find against the defendant. The action was to 
recover for breach of contract. In such cases whether 
interest is recoverable does not rest in the discretion of 
the jury, but is a question of law for the court, while 
in actions sounding in tort, when the recovery of in- 
terest is permissible, it is with some exceptions a ques- 
tion for the jury. Duryee v. Mayor, ete., 9% N. Y. 478. 
The rule upon the subject may appear to have been 
involved in some uncertainty, but now it seems to be 
reasonably well defined in this State. 

In McMaster v. State, 108 N. Y. 542, the claim was 
for damages founded upon a breach =f contract for the 
supply of materials for the services in tne construc- 
tion of a public building. The damages resulted from 
the refusal of the State to permit the contractor to 
proceed with the work to its completion, as provided 
by the contract, and such damages consisted of a loss 
of profits which would have been realized by perform- 
ance of the work at the contract price. The court held 
that interest was not allowable even from the time of 
the commencement of the action or proceeding, be- 
cause the claim was unliquidated, and ‘‘ there was no 
possible way for the State to adjust the same, and as- 
certain the amount which it was liable to pay.” 

Aud reference was made to White v. Miller, 71 N. Y. 
118; 78 id. 398. That wasan action to recover dam- 
ages resulting from breach of warranty upon sale of a 
quantity of cabbage seed. The referee on the first 
trial allowed interest upon the damages from the time 
the crop would have been harvested. The court held 
that was an error, for the reason that **the demand 
was unliquidated, and that the amount could not be 
determined by computation simply or reference to 
market values.” 71 N. Y. 134. 

On the next trial the plaintiffs were allowed to re- 
cover interest upon the amount of damages from the 
time of the commencement of the action. This was 
held to be error, and after reviewing many prior cases 
on the subject, the court, by Earl, J.. remarked that 
some of those cited “tend to show that where an ac- 
count for services or for goods sold and delivered, 
which has become due and payable in money, although 
not strictly liquidated, is presented to the debtor, and 
payment demanded, the debtor is put in default, and 
interest is set running, and that if not demanded be- 
fore, the commencement of a suit is a sufficient de- 
mand to set the interest running from that date. But 
there is no authority for holding in a case like this, 
where theclaim sounds purely in damages, is unliqui- 
dated and contested, and the amount so uncertain 
that a demand cannot set the interest running, that it 
can be set running by the commencement of the ac- 
tion. * * * The claim is no less unliquidated, con- 
tested and uncertain. The debtor is no more able to 
ascertain how much heistopay. * * * The condi- 
tions are not changed, except that the disputed claim 
has been put in suit, and there is no more reason or 
equity in allowing interest from that time than from 
an earlier date.” 78 N. Y. 399. 

The judicial reason thus stated forthe rule applied 
in that case is applicable to the present case, and is no 
less applicable to the damages awarded by way of per 
diem allowance for the time the jury found the plain- 
tiffand his associate would have completed the work 
in advance of five months if the foundation had been 
completed on June 22, 1876, than the other class of 
damages allowed to the plaintiff. The alleged breach 
of contract was that when the stipulated notice was 
given the foundation was not ready for the super- 
structure which the plaintiff's firm agreed to erect 
upon it, and while they were not required, they were 
permitted, to proceed and charge the defendant with 
such damages. Mansfield v. Railroad Co., 102 N. Y. 
205. Whether they could and would have completed 











the work in less than five months, if the foundation 
had been entirely ready when the notice was given, 
and if so, how many days in advance of that time, 
were questions of very much uncertainty, as appears 
by the evidence, and so much so that there can be ag. 
sumed to have existed no basis upon which the de. 
fendant could have made any estimate with a view to 
any adjustment of the amount as between it and the 
plaintiff. The aiieged ciaim was unliquidated, and ag 
uncertain in amount as any can well be conceived to 
be. It was necessarily in some sense speculative, as it 
involved the comsidevation of causes, the presence or 
absence of which could not be demonstrated, bearing 
upon ‘the ability crinability of the contractor todo 
the work within any certain time if they had been per- 
mitted to proceei with the utmost economy and ad- 
vanta,te within five days after the defendant’s notice 
was given. This claim for damages was not for ser- 
vices, but was suught tc be obtained, and was recoy- 
ered as prospective pratits of which the plaintiff was de- 
prived by the breach of the contract, and it was no less 
unliquidated for the purpose of the question now un- 
der consideration that it would have been if there had 
been no stipulated per diem allowance provided by the 
contract for the diligence of the contractors in doing 
the work. The amount of such claim for damages was 
entirely uncertain, and was closely contested by the 
defendant; so much so that a verdict for the defend- 
ant upon that branch of the case would have been sup- 
ported by the evidence. This question of interest 
seems clearly to come within the doctrine of the case 
before cited, and should have been excluded from con- 
sideration on the trial; and in view of the reason for 
the rule, and the rule itself, so announced, the cases 
cited by the plaintiff's counsel do not support his 
proposition in this respect. 

In Parrott v. Ice Co., 46. N. Y. 361; Mairs v. Asso- 
ciation, 89 id. 498; Walrath v. Redfield, 18 id. 457; 
Duryee v. Mayor, etc., 96 id. 477, the actions were iu 
tort, and the question of interest was for the jury. 

In Van Rensselaer v. Jewett, 2N. Y. 135, the action 
was for rent payable in specified articles with no sum 
mentioned, and Dana v. Fiedler, 12 N. Y. 41, was 
brought to recover damages for non-delivery of a quan- 
tity of madder pursuant to contract. In both these 
cases the market values of the property at the time 
stipulated for delivery the defendants had the means 
of ascertaining, and therefore when in default and re- 
quired to perform they were able to ascertain by com~- 
putation the amounts to which the plaintiffs were en- 
titled. The court held that they were entitled to 
recover interest. 

In McMahon v. Raiiroad Co., 20 N. Y. 463, the action 
was to recover for work performed and materials 
furnished by the plaintiff in construction of the defend- 
ant’sroad. The defendant had refused to have meas- 
urements made by its engineer, which was a condi- 
tion precedent to payment. The court referred to the 
doctrine of Van Rensselaer v. Jewett, and by Selden, 
J., said that the court there went as far as was reason- 
able to go, and held that interest was allowable upon 
the ground that defendant was in default for not hav- 
ing taken the requisite steps to ascertain the amount 
of the debt. 

In McCollum v. Seward, 62 N. Y. 316, and Mercer v. 
Vose, 67 id. 56, the actions were to recover the amount 
due for services upon the quantum meruit. The claims 
were unliquidated, and the recovery of interest from 
the time of the commencement of the action,was sus- 
tained. The former of the last two cases was decided 
upon authorities there cited, and was followed by the 
other. The doctrine of that line of cases is that in ac- 
tions for services rendered or goods sold, etc., when 
the debtor is in default for not paying pursuant to his 
contract, the creditor is entitled to interest by way of 
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damages. Newell v. Wheeler, 36.N. Y. 244; Mygatt v. 
Wilcox, 45 id. 306. Andthatis upon the theory that 
the amount may be known or ascertained and com- 
puted, actually or approximately, by reference to mar- 
ket values. Sipperly v. Stewart, 50 Barb. 62; Van 
Rensselaer v. Jewett, 2. N. Y. 135, 140; De Lavallette v. 
Wendt, 75 id. 579. There may be cases from the na- 
ture of which it appears that this cannot be done, to 
which the rule allowing interest is not applicable 
(Smith v. Velie, 60 N. Y. 106; De Witt v. De Witt, 46 
Hun, 258), and sofar as I have observed, it has not 
been extended to actions to recover unliquidated dam- 
ages for breach of contract, unless the means are ac- 
cessible to the party sought to be charged of ascertain- 
ing the amount, by computation or otherwise, to 
which the other party is entitled. This case cannot 
be brought within the rule which renders the recovery 
of interest permissible. 

My conclusion is that the plaintiff was erroneously 
allowed to recover interest, and that the judgment 
should be modified accordingly. 

All concur, except Potter, J.” 


Potter, J. (dissenting). This action was brought to 
recover damages on the part of the plaintiff and re- 
spondent against the defendant, the New York Cen- 
tral and Hudson River Railroad Company, appellant, 
for breach of a contract made and entered into be- 
tween them in respect to the building of an elevator 
in the city of New York. There are two separate and 
independent stipulations in the contract, for the 
breach of each of which plaintiff seeks to recover dam- 
ages. The instrument provided, among other things, 
that Gill and Mansfield should furnish materials, per- 
form the work in erecting the superstructure of the 
elevator over the waters upon piers in the Hudson 
river, between Sixtieth and Sixty-first streets, in the 
city of New York, and should finish the same within 
five months from the time of the commencement of 
the work, and should receive as their compensation 
therefor the sum of $331,500, and the further sum of 
$500 per day for each day less than that time occupied 
in its construction. In respect to the time of com- 
mencing the work it was provided “ that said parties of 
the first part hereby further agree to commence the 
erection of the elevator within five days after notice of 
the engineer that the foundations are ready, and com- 
plete the same ready for use of all the lofting elevators 
within five months thereafter.’’ The plaintiff alleges 
that he performed the work within thetime by about 
thirty days, and was thus entitled to receive under the 
coutract $500 a day for the thirty days, amounting to 
315,000. The plaintiff also claims to recover of the de- 
feudant damages for not having the foundations ready 
for the erection of the elevator within five days of the 
time when defendant, through its engineer, gave the 
plaintiff notice that the foundations were ready. The 
damages he seeks to recover in that regard are for in- 
convenience and extra work in placing and handling 
and moving his materials upon and about the premises 
where the erections were to be made. 

The case has been twice tried at Circuit, and has 
been to the General Term three times (33 Hun, 665, 
Mem. ; 46 id. 680, Mem.), and to the Court of Appeals 
ouce. On the appeal to the Court of Appeals that 
court laid down certain principles upon which plain- 
tiff's rights depend under the contract, and its several 
provisions, and its opinion is to be found at 102 N. Y. 
at page 205. Upon that appeal it was held by this 
court in substance that the two stipulations contained 
in the agreement, and on account for breach of which 
the action is brought, were independent of each other, 
and that the plaintiff could upon proper proof, recover 
the $500 per diem for the time that was unexpired for 
the completion of the structure, and that also upon 
proper proof he was entitled to recover any damage 





which he sustained by reason of the extra work and 
méneys paid out in the doing of the work, or that por- 
tion of the work which he did before the foundations 
were in the condition required to be by the contract. 
The case of course must be disposed of upon his appeal 
in accordance with the principles laid down in the for- 
mer appeal, and it is not perceived, upon an examina- 
tion of the case as now presented, but that the last trial 
was conducted in accordance with the principles thus 
laid down by the court on the former appeal. Hence 
we perceive no error in those respects. 

The question in regard to the rule of damages, so far 
as interest was concerned, at least, upon the sums 
which plaintiff might prove and become entitled to 
under the rulings on the former appeal, were not dis- 
posed of by the court on the former appeal, but were 
left to be raised upon such evidence and findings as 
should be had upon a subsequent trial. Upon the last 
trial the plaintiff proved, and the jury found, upon 
sufficient proof, in our judgment, that the plaintiff was 
entitled to recover $500 per day for the thirty days 
within which the work could have been done between 
the commencement of the work if the foundations 
had been completed and the five months the plaintiff 
was allowed to complete it in. This was within the 
principle decided by this court that the plaintiff might 
recover in this action. They also found that the dam- 
ages which the plaintiff had sustained by reason that the 
foundations were not in condition required to be by 
the contract were $802. 

According to my apprehension of the case upon this 
appeal, the only question for our consideration re- 
maining is whether or not the plaintiff is entitled to 
recover interest upon these two sumsas found by the 
jury, or upon either of them, as damages. The general 
rule no doubt is that interest cannot be allowed upon 
claims for unliquidated damages, but by legislation, 
in some instances, or in respect to a certain class of 
actions, and by decisions of courts, cases of unliqui- 
dated damages in which interest will not be allowed 
are becoming more rare. We think the rule still 1s 
that where the damages are entirely unliquidated, and 
where the jury have to take numerous elements of un- 
certainty and doubt and speculation into account in 
rendering a verdict, the old rule still applies; but 
where the elements which enter into and form a part 
of the considerations which the jury are to determine 
upon in respect to the amount of damages are definite 
and certain the tendency of the decisions of the court 
is in the direction of an extension of the rule in vari- 
ous cases of unliquidated damages, where formerly 
the rule of allowing interest would not be permitted. 
It is done for the purpose of making a party who has 
sustained damage by reason of the failure of another 
party to perform his agreement some compensation or 
some indemnity for the loss which he has sustained. 
Some cases have left this question doubtful, whether 
in cases where a party may be entitled to iuterest, the 
jury may find that interest as damages in their discre- 
tion, or whether the court may direct, asa matter of 
law, if they find a verdict fora party, to also include 
in or to add tothe amount of damages the interest 
which has accrued from the time of the commence- 
ment of the suit, or from some former time when the 
cause Of action accrued or a demand of payment was 
made. Whether or not it should have been left to the 
jury in their discretion to have allowed interest as 
damages is not a matter of any importance in this case 
if the court would have been authorized as a matter 
of law to direct the jury to include in the damages as- 
sessed by them also the interest upon such damages as 
they found; for the jury allowed the plaintiff to re- 
cover interest from the time of the commencement of 
the action on both the sums for damages which they 
found for the plaintiff, and so the same result has been 
reached. 
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The question then recurs whether or not the plain- 
tiff was eutitled, eitheras matter of law or as to have 
it submitted to the discretion of the jury, whether in- 
terest should have been allowed upon these two claims 
for damages as found by the jury. There would not 
seem-to be many elements of uncertainty or speculation 
in the claim of 8500 a day for thirty days. The only 
thing the jury had to do in respect to that claim was, 
under the charge of the court, and upon the whole evi- 
dence in the case, to determine how many days short 
of the five months the plaintiff did complete this 
elevator in or could have completed it if the 
foundations had been ready as agreed. The amount 
per day was fixed by theagreement of the parties at 
$500. Hence to ascertain the amount the plaintiff was 
entitled to in this respect was simply to take the num- 
ber of days which had been saved, or might have been 
saved, from the whole period of five months in the 
coustruction of the building, which was thirty (as 
found by the jury), and multiply that thirty by #500, 
and to cast the interest upon that product from the 
commencement of the suit until the day of the trial. 
That certainly was not a difficult thing to do, and 
there certainly was no element of uncertainty about 
it except the number of days they should determine 
from the evidence bad been saved from the five 
months. 

The other claim, which was fixed by the verdict of 
the jury at $802, did not contain a great many ele- 
ment of uncertainty, for every element could be es- 
tablished quite accurately and plainly by the evidence 
in the case. The plaint:ff by himself and his witnesses 
were called upon, and stated how much less work 
would have been required, or how much more expense 
attended the beginning and progress of the work for 
the first five days on account of the unpreparedness of 
the foundations. That could be easily arrived at by 
any one who was familiar with that kind of work, and 
as the work was done by the plaintiff's workmen, in 
the presence of numerous others who were com- 
petent to testify, and as they were the witnesses who 
gave evidence, and as there was nothing about it but 
what was visible and capable of easy calculation, it 
would not seem to have been the case that there were 
many elements of uncertainty and that were specula- 
tive, involved in the ascertainment of that amount; 
and that amount having been ascertained, the compu- 
tation of the interest was of course within the qualifica- 
tion of every juror. It seems to me that there are 
many cases reported in which interest from the com- 
mencement of the action has been allowed and ap- 
proved by the court, where the elements of uncer- 
tainty were much more numerous and of much more 
difficult ascertainment. 

The cases referred to and relied upon by appellant’s 
counsel were McMaster v. State, 108 N. Y. 557, and 
White v. Miller, 71 id. 118, and the same case cited 
again at 78 id. 393. In those cases interest was not 
allowed, for the reason that the demands were unliq- 
uidated and were so dependent upon various uncer- 
tain and speculative elements that the court was un- 
willing to allow it in those cases. 

The latter case was an action to recover damages for 
a breach of warranty in the sale of cabbage seeds. 
They had been sold and represented upon the sale to 
have been seeds of a particular kind, and that they 
would produce a crop of a certain character. It turned 
out that the seeds were defective,of a different kind,and 
did not produce the crop which the party sought to 
raise. The plaintiff sought in that action to recover 
the difference in the value of the crop as raised from 
imperfect seed of a different character from the value 
of a crop such as would be produced from the seed of 
another kind which he sought to purchase. Thecourt 
allowed him to recoverthat difference, but the court 





held that inasmuch as ‘here vere such elements of un- 
certainty in it, such us (hs weather, the kind of soil, 
the rains and drouths, etc., there were too many ele- 
ments of uncertainty init to allow ivterestin such a 
case or upon such a recovery. 

The other case cited by appellant’s counsel (the case 
of McMaster v. State) was a claim arising from the 
breach of a contract to construct a number of public 
buildings for the State in the city of Buffalo, thirteen 
in number. The contractor was to furnish and dress 
the stone and deliver them upon the premises, and after 
he had done so in sufficient quantity for some six or 
seven of the buildings the contract was broken by the 
other side. He sought to recover his damage by rea- 
son of his being compelled to abandon the contract. 
The court in that case held, that as there entered into 
the damage which he got an award for such uncertain 
elements, to-wit, how much he would have made if he 
had been allowed to go on and finish the construction, 
the cost of the stone and dressing of them, the value of 
the stone which were left upon the ground at the time 
the State abandoned the contract, and more especially 
because there was involved in that ascertainment of 
damages the time which he would save and the work 
and labor and responsibility which were saved him 
from completing the job, those constituted too uncer- 
tain elements in a case of unliquidated damages to war- 
rant the imposition or allowance of interest. 

But in a numerous class of cases, it seems to me, the 
court has allowed damages, either directing it as a 
matter of law in a class of cases, or submitting it to 
the discretion of the jury in other cases in the nature 
of compensation orindemnity; and such cases are to 
be found in McMahon v. Railroad Co., 20 N. Y. 463; 
in the case of Van Rensselaer v. Jewett, 2 id. 135; in 
the case of Parrott v. Ice Co., 46 id. 361. In the latter 
case the court approved of the action of the judge in 
leaving the question to the jury whether the allowance 
of interest was not necessary in order to give the 
plaintiff proper and just compensation. The claim on 
which the principal interest was allowed was for ser- 
vices, or in the nature of services or extra services, 
rendered by the plaintiff for the defendant, and the 
courts have gone by recent decisions, and should go 
beyond the earlier decisions, for the purpose of in- 
demnifying the party who has kept his contract against 
loss occasioned by the party breaking it. 

We have carefully studied the very able brief of ap- 
pellant’s counsel, and we have been unable to perceive, 
either in the reception or rejection of testimony, orin 
the charge to the jury, any violation of well-set- 
tled principles of this class of cases, or any departure 
from the principles laid down in this case on the for- 
mer appeal, in the able opinion of Judge Ruger in this 
court. We have also looked with some degree 
of care to the exceptions to evidence, and to 
the judge’s charge, and have perused them and 
examined them far beyond the contention claimed 
in the brief before us by appellant’s counsel upon this 
argument, and we do not perceive any error that 
should justify another trial of this action. I think that 
the allowance ofinterest from the time of the com- 
mencement of the action to the day of trial was 
proper, and the judgment should therefore be affirmed 
with costs. 

All concur, except upon question of interest, upon 
which question all concur with Bradley, J., except 
Potter, J. 


NEW YORK COURT OF APPEALS ABSTRACT. 

APPEAL—AFFIRMANCE.—Where the General Term 
reverses a judgment for plaintiff, and an order refusing 
a new trial, solely on questions of fact, as stated in its 
order, there is nothing to be reviewed on appeal, and 
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the order of the General Term will be affirmed, and 
there being no evidence on which to base a recovery, 
judgment absolute ordered for the defendant. The 
practice has been so long settled, that instead of dis- 
missing the appeal for reasons stated in Jameson v. 
Association, 54 N. Y. 673; Snebley v. Conner, 78 id. 
218; and Kennicutt v. Parmalee, 109 id. 650, the order 
should be affirmed. June 4, 1889. Boyle v. New York, 
L. E. & W. R. Co. Opinion by Earl, J. Ruger, C. J., 
and Andrews, J., absent. 


ASSIGNMENT FOR CREDITORS—PARTNERSHIP—PREF- 
ERENCES.—(1) An assignor for benefit of creditors had 
for many years carried on business in a firm name, 
thougb he had no partners, and in the assignment pre- 
ferred certain creditors whose claims arose out of 
transactions with him in the firm name. Held, that 
acontention that the assignment preferred individual 
creditors could not be sustained. (2) Such assignment 
recognized the equitable lien which creditors who 
dealt with the assignor as a firm had on property used 
in the business, and was valid. June 4, 1889. Gorham 
v. Innis. Opinion by Peckham, J. 


BANKS—LETTER OF ADVICE.—(1) Plaintiffs desiring 
to remit asum of money to H. at Leadville, deposited 
theamount with defendant bank, and the latter gave 
plaintiffs the following letter of advice: *‘ Bank of 
Leadville, Leadville, Colorado. Your account is cred- 
ited this day $500, received from Cutler, Hall & Co., for 
the use of’? H. This letter plaintiffs sent to H., but 
before he received it the Bank of Leadville failed, and 
refused to pay, whereupon plaintiffs tendered the let- 
ter of advice back to defendant. Held, that they 
could recover the $500 of defendant. (2) There was no 
contractual relation between the Bank of Leadville 
and these parties which would require plaintiffs to 
to look to that bank for the money. The law of im- 
plied contracts cannot be extended so far. June 4, 
1889. Cutler v. American Exchange Bank. Opinion 
by Gray, J. 





EQuiTry—ACCOUNTING.—(1) An accounting will not 
be granted between persons engaged in an unlawful 
attempt to advance the price of lard, which is a misde- 
meanor, under sectivun 168 of the Penal Code of New 
York, providing that if two or more persons conspire 
to do any act injurious to trade or commerce, each of 
them is guilty of a misdemeanor. The fact that one 
of the persons so engaged is to act as the agent for the 
others does not render him less a principal, not give a 
right to an accounting against him, though he may 
have practiced fraud against his associates. The 
scheme entered into by the parties tothe contract of 
August 13, 1879, was an indictable misdemeanor. 2 
Rev. Stat., p. 692, §8; People v. Fisher, 14 Wend. 9; 
Hooker v. Vandewater, 4 Den. 349; Stanton v. Allen, 
5 id. 434; Coal Co. v. Coal Co., 68 Penn. St. 173. The 
scheme which the parties to the contract for a time 
pursued, and sought to consummate, was identical 
with the one described in the contract, and equally 
criminal. That Keene, Washington Butcher's Sons, 
and D. & N. G. Miller agreed to engage, and actually 
engaged, in an unlawful plot to advance the price of 
lard, cannot be successfully denied, and the courts of 
this State would not entertain an action to adjust their 
differences. When persons knowingly promote and 
participate in carrying out a criminal scheme, they are 
all principals, and the fact that one of the parties acts, 
in some respects, in subordination to the others, and 
is to profit less than the others, or not at all, by the 
consummation of the scheme, does not render such 
person less a principal. Thisrule is elementary, and 
does not require elaboration or the citation of authori- 
ties. Throughout the period covered by the transac- 
tions these defendants bought and sold lard, and fu- 
tures and options in lard, and actively engaged in the 








attempt to carry out the unlawful enterprise. If at 
the close of their transactions Keene and his associates 
had been found to be owing Kent & Co., we think it 
very clear that the illegality of the enterprise would 
have been a perfect defense tou an action brought by 
Kent & Co. to recover the sum due. Bartlett v. Smith, 
13 Fed. Rep. 263; Cobb v. Prell, 15 id. 774; lrwin v. 
Williar, 110 U. S. 499. In the case last cited Mr. Jus- 
tice Matthews, in speaking for a unanimous court, 
said: ‘*In Roundtree v. Smith, 108 U. S. 269, it was 
said that brokers who had negotiated such contracts, 
suing, not on the contracts themselves, but for services 
performed and money advanced for defendant, at his 
request, though they might under some circumstances 
be so connected with the immorality of the contract as 
to be affected by it, they are not in the same position 
as a party sued for the enforcement of the original 
agreement. It is certainly true that a broker might 
negotiate such a contract without being privy to the 
illegal intent of the principal parties to it which ren- 
ders it void, and in such a case, being innocent of any 
violation of law, and not suing to enforce an unlawful 
contract, has a meritorious ground for the recovery of 
compensation for services and advances. But we are 
also,of the opinion that when the broker is privy to 
the unlawful design of the parties, and brings them to- 
gether for the very purpose of entering into an illegal 
agreement, he is particeps criminis, and cannot recover 
for services rendered or losses incurred by himself on 
behalf of either in forwarding the transaction.” 110 
U. 8.509. Second Division, June 4, 1889. Leonard v. 
Poole. Opinion by Follett, C. J. 


EVIDENCE—EXPERT—RESULT OF PERSONAL INJUR- 
1es.—In an action for personal injuries caused by de- 
fendant’s negligence, testimony of medical witnesses 
having knowledge of the case is admissible as to the 
probability of plaintiff's recovery. The appellant re- 
lies upon Strohm v. Railroad Co., 96 N. Y. 305, and To- 
zer v. Railroad Co., 105 id. 617. We said of these cases 
in Turner v. City of Newburgh, 109 N. Y. 309, that 
they ‘‘ simply preclude the giving of evidence of future 
consequences which are contingent, speculative and 
merely possible as the basis of ascertaining damages ;’’ 
and we added “‘ that they in no wise conflict with the 
rule allowing evidence of physicians as to a plaintiff's 
present condition of bodily suffering or injuries, of 
their permanence, and as totheir cause.” There is an 
obvious difference between an opinion as to the per- 
manence of a disease or injury already existing, capa- 
ble of being examined and studied, and one as to the 
merely possible outbreak of new diseases or sufferings 
having their cause in the original injury. In the for- 
mer case that disease or injury and its symptoms are 
present and existing, the indications are more or less 
plain and obvious, and from their severity or slight- 
ness arecovery may reasonably be expected, or the 
contrary: while an opinion that some new and differ- 
ent complication will arise is merely a double specula- 
tion—one, that it may possibly occur, and the other, 
that if it does it will be a product of the original in- 
jury, instead of some other new and perhaps un- 
known cause. The questions objected to were inad- 
missible because they sought the probabilities of a 
recovery. Certainty was impossible. Medicine is 
very far from being an exact science. At the best its 
diagnosis is little more than a guess, enlightened by ex- 
perience. The chances of recovery in a given case are 
more or less affected by unknown causes and unex- 
pected contingencies, and the wisest physician can do 
no more than form an opinion based upon a reason- 
able probability. It is argued that the witness must 
have an opinion as to the permanence of the injury, 
and then may express that; but necessarily the opin- 
ion must rest upon a balance of probabilities, inclin- 
ing the medical judgmeut one way or the other, and 
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the opinion given is none the worse because it ex- 
presses and does not conceal that it rests upon a rea- 
sonable probability strong enough to justify the forma- 
tion of an opinion. Substantially that was the result 
of the evidence given, and the objection to it was 
properly overruled. June 4, 1889. Griswold v. New 
York Cent. & H. R. R. Co. Opinion by Finch, J. 


EXECUTORS AND ADMINISTRATORS—POWERS.—Tes- 
tatrix directed her executor tocarry on a mercantile 
busiress for the benefit of her son, and empowered the 
executor “ to sell or make such other disposition of my 
real and personal estate as the safe conduct of such 
business shall seem torequire.” Held, thata purchase 
of goods by the executor on credit, in the course 
of carrying on such business, subjected the general as- 
sete of the estate to the paymentof the price. By the 
general rule the death of a trader puts an end to any 
trade in which he was engaged at the time of his 
death, and an executor or administrator has no au- 
thority virtuti officii to continue it, except for the tem- 
porary purpose of converting the assets employed in 
thetrade into money. Barker v. Parker, 1 T. R. 287; 
2 Wms. Ex’rs (7th ed.), 791. Butatestator may au- 
thorize or direct his executor to continue a trade, 
or to employ his assets in trade or business, 
and such authority or direction, if strictly pursued, 
will protect the executor from responsibility to those 
claiming under the will, in case of loss happening with- 
out his fault or negligence, and also entitle him to in- 
demnity out of the estate for any liability lawfully 
incurred within thescope of the power. Burwell v. 
Cawood, 2 How. 560; Laible v. Ferry, 32 N. J. Eq. 791; 
Scott v. Izon, 34 Beav. 434; Lucas v. Williams, 3 Giff. 
150. Theintention of a testator to confer upon an 
executor power to continueatrade must be found in 
the direct, explicit and unequivocal language of the 
will, or it will not be deemed to have been conferred 
(Burwell v. Cawood, supra; Kirkman v. Booth, 11 Bear. 
273), and a power simpliciter to carry on the testator’s 
trade, or to continue his business in a firm of which he 
was a partner, without any thing more, will be con- 
strued as an authority simply to carry on the trade or 
business with the fund already invested in it at the 
time of the testator’s death, and to subject that fund 
only to the hazards of the trade, and not the general 
assets of the estate. Ex parte Garland, 10 Ves. 119; 
Burwell v. Cawood, supra; Catbush v. Catbush, 1 
Beav. 184; Ex parte Richardson, 1 Buck, 202; McNeil- 
lie v. Acton, 4 DeGex, M. & G. 742. The property al- 
ready embarked in the business is the trade fund, un- 
less itappears from the will that the executor was 
authorized to use the general assets in the business. 
Cases supra. It does not appear that there were any 
debts owing by the testatrix at her death, or 
if there were such debts, that they have not been fully 
paid. The debt of the plaintiffs was contracted with 
the executor. Itis the settled doctrine of the courts 
of common law that a debt contracted by an execu- 
tor after the death of his testator, although con- 
tracted by him as executor, binds him individ- 
ually, and does not bind the estate which he repre- 
sents, notwithstanding it may have been contracted 
for the benefit of the estate. Austin v. Monro, 47 N.Y. 
360. It has been held in numerous cases that an exec- 
utor carrying on a trade under the authority of the 
will binds himself individually by his contracts in the 
trade. He is not bound to carry on the trade, and 
incur this hazard, although authorized or directed to 
do so, but if he does carry it on, the contracts of the 
business are his individual contracts. Ex parte Gar- 
land, supra; Fairland v. Percy, L. R.,3 Prob. & Div. 
217; Labouchere v. Tupper, 11 Moore P. C. 198; Downs 
v. Collins, 6 Hare, 418. If in this case there was in the 
will simply an authority or direction to the executors 








to carry on a trade, and in pursuance of the power the 
executor continued the existing business, we think, 
under the authorities cited, the plaintiffs conid haya 
no remedy except tp pursue the assets embarked j, 
the trade at the death of the testatrix. But as cid vy 
Story, J., in Burwell v. Cawood, a testator may, if he 
chooses, bind his general assets for all the debts of a 
business to be carried on after his death. Where this 
was the intention of the testator expressed in the will, 
then in case of the insolvency of the executor, we see 
no reason to doubt that in equity the general assets 
become liable for the assets of the business. In Fair- 
land v. Percy, supra, Sir James Hannen states the 
principle. Hesays: ‘“ Where a testator by his will di- 
rects that his business may be carried on, and that his 
personal estate,shall be used as capital with which to 
do so, the persons who after his death become cred- 
itors of the business, in addition to the personal re- 
sponsibility of the individuals who gave the order for 
the goods, or otherwise contracted the debt, are enti- 
tled in equity to claim against the estate of the testa- 
tor to the extent that he authorized it to be used in 
the business. See also Owen v. Delamere, L. R., 15 
Eq. 134. The provision in the will of Mrs. Sharp, em- 
powering her executors to “‘sell or make such other 
disposition of my real and personal estate us the safe 
conduct of such business shall seem to require,” indi- 
cates, we think, unmistakably an intention on her 
part to subject her general assets to the debts of the 
business, and to authorize the executor to contract 
debts therein binding her general estate. June 4, 1889. 
Willis v. Sharp. Opinion by Andrews, J. 


FRAUD—REPRESENTATIONS—SET-OF¥ — ASSIGNMENT 
FOR BENEFIT OF CREDITORS.—Plaintiffs’ creditors pro- 
cured their indorsement on a note which was in excess 
of the amount of plaintiffs’ indebtedness, and which 
the creditors had indorsed, by representing that the 
makers of the note were perfectly solvent. The mak- 
ers of the note were at the time insolvent, as were the 
creditors, and the latter, about two weeks thereafter, 
made an assigument for benefit of creditors, with 
preferences to the exclusion of plaintiffs, who were 
forced to pay the note. Held, that the representations 
were fraudulent, giving plaintiffs a right of action in 
the nature of assumpsit against the creditors, which 
could be set off against plaintiffs’ claim against the lat- 
ter in the hands of the assignee. An action in the na- 
ture of an action of assumpsit lies against one who 
has obtained money from another by a fraud, and 
such aclaim isa proper subject of set-off in an action 
brought by the party against whom it exists. An as- 
signee of such party takes a cause of action subject to 
such defense. This money, thus obtained, is in con- 
templation of law money received for the use of the 
party who is defrauded, and the law implies a promizs 
on the part of the person who thus obtains it to return 
it tothe rightful owner. The tort arising from the 
manner in which the money wus obtained may be 
waived, and the action founded upon the implied con- 
tract. Harway v. Mayor, etc., 1 Hun, 628; Bank v. 
Bank, 32 id. 105; Wood v. Mayor, etc., 73 N. XY. o% 
In this case, the defendant’s assignors, }.aving ob- 
tained money to the amount of nearly 35,C00 from the 
plaintiffs by means of the fraud above stafed, at once 
became liable to repay thesame, and the law will im- 
ply a promise to repay it to the plaintiffs. This cause 
of action (the tort being waived) was on contract, and 
it existed the moment the assignors obtained the 
money from the plaintiffs, and of course ‘¢ was in full 
life when they assigned their property to the defend- 
ant, who took it subject to a)! defenses existing 
against it, while owned by the assignors. Chance V. 


Isaacs, 5 Paige, 592, 594; Gay v. Gay, 10 id. 369; Smith 
v. Felton, 43 N. Y. 419. It has been frequently held, 
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that as to the right of set-off in equity, the fact that 
the debt owing to the insolvent is not due when he 
makes an assignment is entirely immaterial. The set- 
ting it up as an offset is a waiver by the debtor of any 
defense upon the ground that the debt is not due, and 
such waiver of the right to demand the full time in 
which to pay his debt can lawfully and properly be 
made by the debtor. Lindsay v. Jackson, 2 Paige, 581, 
584; Smith v. Felton, supra. In equity the right to a 
set-off does not depend upon the statute, but upon the 
equities existing in each particular case, and the fact 
of the insolvency of one of the parties, so that no sat- 
isfaction can be obtained by a direct proceeding 
against the defendant for recovery of the debt, fre- 
quently gives rise to the right of set-off aside from any 
other fact. Cases above cited. The case of Chance v. 
Isaacs, 5 Paige, 592, is in no way inconsistent with the 
views above expressed. June 4, 1889. Rothschild v. 
Mack. Opinion by Peckham, J. Gray, J., dissenting, 
and Ruger, C. J., absent. 


INJURY TO PASSBNGER — CONTRIBUTORY NEGLI- 
GENCE.—(1) Plaintiff, a passenger, was injured by col- 
lision with a freight-car, which had been moved on to 
the track from a siding by the wind. Held, that it 
was for the jury to determine whether the defendant 
had secured the car on the side track so that no wind 
that could reasonably have been anticipated could have 
moved it. (2) Plaintiff went from the passenger-car 
to the baggage-car to smoke. The evidence tended to 
show that by so doing he escaped death. Held, thata 
charge that the jury should determine whether plain- 
tiff, being where he had no business, contributed tothe 
injury, and that if he did he could not recover, was as 
favorable to defendant as it could ask. June 4, 1889. 
Webster v. Rome, W. & O. R. Co. Opinion by Earl, J. 
Ruger, ©. J., absent. 


JUDGMENT—FOREIGN—JURISDICTION.—In a suit on 
a judgment rendered in the province of Ontario, Can- 
ada, the record showed service on defendant at his 
residence in the State of New York, but no appear- 
ance in the action by defendant. Held, that in the 
absence of evidence to the contrary, it would be pre- 
sumed that the defendant’s domicile was in the State 
of his residence, and no jurisdiction to render a per- 
sonal jadgment against defendant was obtained by the 
service. It is beyond question that such service was 
ineffectual to give the judgment validity here, if the 
defendunt was not acitizen of Canada, or domiciled 
within that jurisdiction. Schwinger v. Hickok, 53 
N. Y. 280; Gibbs v. Insurance Co., 63 id. 114; Pen- 
noyer v. Neff, 95 U.S. 714; Freeman v. Alderson, 119 
id. 185. The contention of the appellant is that the 
Court of Chancery for Ontario was shown to be acourt 
of general jurisdiction, whose judgment stood pre- 
sum;tively valid until some defect was shown, and 
the defendant should have alleged and proved that he 
was not a citizen of Canada when the service wus made 
hur domiciled there. The question then becomes one 
of pleading and proof. The complaint alleged as the 
ground of jurisdiction by the Canadian court that the 
defendant appeared in the action, and averred no 
other. The answer of the defendant denied this alle- 
gation, and affirmatively alleged that the Canadian 
court had no jurisdiction to render the judgment 
against him, because he neither appeared in the ac- 
tion, nor was process served upon him in Canada. 
When this issue came to trial the plaintiff introduced 
the record, and that showed on its face that the service 
was made upon the defendant at his residence within 
this State. But, argues the plaintiff, there is a differ- 
ence between “residence” and ‘‘domicile,’”’ and the 
defendant,although residing in this State, may have had 
his domicile in and have been a citizen of the Domin- 
ion. Assuming that there may be such a difference, 





yet the place of residence is the domicile, unless some- 
thing is shown to vary the ordinary and general rule. 
Here the record shows residence in this State at the 
date of the service. That residence is also to be deemed 
the domicile until some facts are shown to negative 
the inference. Nonesuch appeared, and we cannot 
presume or imagine them in the face of the fact shown, 
from which the natural inference is that the defend- 
ant’s domicile was in this State within which he resided. 
No rule of comity requires us to give effect to a per- 
sonal judgment rendered under a foreign law, where 
on the face of the record it appears that jurisdiction 
ofthe person was not obtained. June 4, 1889. Shep- 
ard v. Wright. Opinion by Finch, J. 

MASTER AND SERVANT—DANGEROUS APPLIANCES.— 
(1) Plaintiff, a boy twelve years old, had worked at de- 
fendant’s machine several days before he was injured. 
While putting a cylinder in place, which was part of 
his duty, his foot slipped, and involuntarily throwing 
out his hand to prevent himself from falling, he thrust 
it into a set of cog-wheels. It was not necessary for 
plaintiff, in the discharge of his duty, to put his hands 
within nine inches of the cogs. Held, that the acci- 
dent being the result of acause over which defendant 
had no control, defendant was not rendered liable by 
failure to instruct plaintiff as to the danger of cog- 
wheels, it being obvious. (2) An instruction that the 
whole case turned on “the question whether * * * 
this was a dangerous machine, and whether it was neg- 
ligence to set such a boy to work on it. If you so find, 
defendant is liable,’’ is erroneous, since the defendant 
would not be liable, though the machine was danger- 
ous, if the young person was properly instructed, or if 
the danger was obvious. Hickey v. Taaffe, 105 N. Y. 
26. June 4, 1889. Buckley v. Gutta-Percha & Rubber 
Manuf'g Co. Opinion by Earl, J. Finch, Peckham 
and Gray, JJ., concur. Danforth, J., concurs upon the 
sole ground that if this isthe result of an accident the 
plaintiff could not recover. To the rest of the opinion 
he dissents. Andrews, J., not voting. Ruger, C. J., 
absent. 


NEGLIGENCE—CONTRIBUTORY—INFANCY.— Whether 
a girl seven years of age, who was run over and killed 
by astreet-car, the driver of which was confessedly 
negligent, was sui juris and guilty of contributory neg- 
ligence, is aquestion for the jury. It cannot be as- 
serted as a proposition of law that achild just past 
seven years of age is sui juris, so as to be chargeable 
with negligence. The law does not define when a child 
becomes sui juris. Kunz v. City of Troy, 104 N. Y. 
344. Infants under seven years of age are deemed in- 
capable of committing crime, and by the common law 
such incapacity presumptively continues until the age 
of fourteen. Aninfant between those ages was re- 
garded as within the age of possible discretion; but on 
a criminal charge against an infant between those 
years the burden was upon the prosecutor to show 
that the defendant had intelligence and maturity of 
judgment sufficient to render him capable of harbor- 
ing acriminal intent. 1 Archb. Crim. Pr. & Pl. 11. 
The Penal Code preserves the rule of the common law, 
except that it fixes the age of twelve instead of four- 
teen as the time when the presumption of incapacity 
ceases. Penal Code, §§ 18,19. In administering civil 
remedies the law does not fix any arbitrary period 
when an infant is deemed capable of exercising judg- 
ment and discretion. It has been said in one case 
that an infant three or four years of age could not be 
regarded as sui juris, and the same was said in another 
case of an infant five years of age. Mangam v. Rail- 


road Co., supra; Fallon v. Railroad Co., 64 NL Y. 13. 
On the other hand, it was said in Cosgrove v. Ogden, 
49 N. Y. 255, that a lad six years of age could not be as- 
sumed to be incapable of protecting himself from dan- 
ger in streets or roads; and in another case that a boy 
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of eleven years of age was competent to be trusted in 
the streets of acity. McMahon v. Mayor, 33 N. Y. 642. 
From the nature of the case it is impossible to pre- 
scribe a fixed period when achild becomes sui juris. 
Some children reach the point earlier than others. It 
depends upon many things, such as natural capacity, 
physical conditions, training, habits of life, and sur- 
roundings. Wendell v. Railroad Co., 91 N. Y. 420, dis- 
tinguished. June 4, 1889. Stone v. Dry Dock, E. B. & 
B. Ry. Co. Opinion by Andrews, J. 


OFFICERS—HIGHWAY COMMISSIONERS—ACCOUNTS— 
MANDAMUS.—1) A claim by a sole commissioner of 
highways for money expended in repairing bridges 
without the authority of the board of auditors, as re- 
quired by chapter 103 of Laws of New York of 1858, 
but which the board has audited and allowed, may on 
being again presented by the commissioner, be re- 
examined and passed on by the board. (2) Claims for 
money expended in an action brought by the commis- 
sioner in his official name, and for satisfying a judg- 
ment against himself in such an action, may also be 
audited and passed on by the board, as neither part 1, 
chapter 11, title 5, section 8, Revised Statutes of New 
York, nor section 1931 of the New York Code of Civil 
Procedure imposes an absolute liability on towns for 
judgments against the commissioner in such actions. 
(3) As the board acts judicially in examining such 
claims, mandamus will not lie to compel it to decide in 
a particular way. Second Division, June 4, 1889. Peo- 
ple, ex rel. Meyers, v. Burnes et al., Board of Town 
Auditors. Opinion per Curiam. Brown, J., not vot- 
ing, and Parker, J., not sitting. 


PARTNERSHIP—SALE OF ASSETS—-INSOLVENCY.—(]) 
A bona fide sale by an insolvent firm of its stock of 
goods, notes and accounts, in consideration of the can- 
cellation of a debt due by the firm to the vendees, is 
valid, though the vendees also agree to pay, as a fur- 
ther consideration, a certain sum on such debts of the 
firm as they may direct. (2) Whether the contract 
between the firm and the vendees, which by its terms 
was an absolute bill of sale, was intended to be such, 
or was intended as an assignment’ creating a trust, 
was a question of fact for the jury. (3) In asuitto de- 
termine the character of the transaction, an instruc- 
tion that if the firm was insolvent, and intended by 
the bill of sale to make an assignment for benefit of 
creditors, it was void, was properly refused, us the 
vendees could not be prejudiced by such intent unless 
chargeable with participation insuch purpose. (4) An 
instruction that no particular form is required in an 
assignment for benefit of creditors is properly refused 
as containing merely an abstract proposition of law. 
(5) Where the substance of a requested instruction 
has already been given, its repetition is not required. 
(6) It was proper to include in the consideration of 
the sale a debt originally due one of the plaintiffs from 
a member of the firm, which became a firm debt un- 
der the partnership agreement. (7) Also to include in 
ita debt due primarily by one of the firm, but for 
which the firm became liable by indorsement. Sec- 
ond Division, June 4, 1889. Hine v. Bowe. Opinion 
by Bradley, J. Potter and Vann, JJ., dissenting. 


RAILROADS—NEGLIGENCE—ACCIDENTS AT CROSS- 
inas.—Three witnesses testified that deceased ap- 
proached defendant’s railroad track at a rapid speed, 
looking directly ahead, and making no such move- 
ment as would have been necessary to enable him to 
see the approachiug engine, and that they called to 
him, but he appeared not to hear until he got upon the 
trauk. At any point within seventy feet of the cross- 
ing decedent could have seen the track for a consider- 
able distance in the direction from which the engine 














was coming if he had looked. The accident occurred 
on Sunday, on which day engines were seldom moved 
on defendant’s road. Held, that decedent’s negli- 
gence in not stopping to look and listen was such as to 
preclude a recovery, though the engineer did not give 
the signals required on approaching a crossing. June 
4, 1889. Cullen v. Delaware & H. Canal Co. Opinion 
by Andrews, J. Earl, Finch and Gray, JJ., concur. 
Danforth, J., dissents. Peckham, J., uot voting. Ru- 
ger, C. J., absent. 


SHIP —CHARTER-PARTY—BREACH—EVIDENCE. — (1) 
In an action for breach of acharter-party, which re- 
cited that the vessel] was due at a certain port about 
March 25, and that after delivering her cargo, she 
should proceed with all convenient speed to the load- 
ing port, it appeared that the vessel did not reach port 
until March 30, where she was laid up for repairs until 
late in April. On April 1 defendants notified plaintiffs 
that if the vessel did not reach the loading port in 
time to make a shipment in April, they would cancel 
the charter; and on April 25 they took a new charter- 
party for May, when the vessel immediately started 
for the loading port. Held, that there was not suffi- 
cient evidence that the charter- party had been can- 
celled to warrant a nonsuiton that ground. (2) The 
charter-party provided for no deviation, and for no 
detention, save to unload. Held, that if the delay for 
repairs defeated the object of the charterers in mak- 
ing the agreement, performance on their part would 
be excused. MacAndrew v. Chapple, L. R., 1 C. P. 
643; Lowber v. Banks, 2 Wall. 728. June 4, 1889. Por- 
teous v. Williams. Opinion by Danforth, J. 


STATUTE OF LIMITATIONS—TRUSTS—EXECUTUR DRE 
SON TORT.—(1) Defendant's brother conveyed certain 
lands to bim, to sell and reimburse himself for a debt 
due him and turn the surplus over to the brother. De- 
fendant sold the land for more than the debt. Held, 
that the six years’ statute of limitations provided by 
section 382 of the Code of New York began to run in 
favor of defendant from the day he received the money 
from the sale, whether he was sued for the money so 
received in law or equity. Stacy v. Graham, 14 N. Y. 
492; In re Cole, 34 Hun, 320; Compton vy. Elliott, 48 
N. Y. Super. Ct. 211; Diefenthaler vy. Mayor, etc., 111 
N. Y. 331; Rundle v. Allison, 34 id. 180; Carr v. 
Thompson, 87 id. 160; Jn re Neilley, 95 id. 382. (2) Af- 
ter the sale of the land the mortgage was satisfied, and 
defendant cannot be considered a mortgagee in pos- 
session, and no right of redemption exists. Morris v. 
Budlong, 78 N. Y. 543. Miner v. Beekman, 50 id. 337, 
and Hubbell v. Moulson, 53 id. 225, are not applicable. 
(3) There was no actual trust as to the money so re- 
ceived by defendant, and the statute of limitations ap- 
plies to any implied trust created by the facts of the 
case. Kane v. Bloodgood, 7 Johns. Ch. 90; Lammer 
v. Stoddard, 103 N. Y. 672. (4) As no demand for the 
money was necessary, section 410 of the New York 
Code providing that the statute of limitations shall 
run in certain cases from the time when the right to 
make the demand is complete, does not apply. (5) 
Wheu no claim is made in the complaint, nur raised 
on the trial, that defendant was an executor de son tort, 
and that question cannot avail on appeal. (6) Where 
the sale by defendant was made, and the money right- 
fully received, before his brother’s death, he simply 
became a debtor, and his brother’s death did not make 
him an executor de son tort. (7) Plaintiff, the admin- 
istrator of his brother’s estate, cannot hold defendant 
as an executor de son tort because he attempted to 
make a settlement with his brother’s only child, and 
at the same time repudiate the settlement as null and 
void. June 4, 1889. Mills v. Mills. Opinion by Earl, 
J. Ruger,.C. J., and Andrews, J., absent. 
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ABSTRACTS OF VARIOUS RECENT 
DECISIONS. 

SURETY— BOND—BREACH.—A secretary of a building 
association executed a bond to well and truly perform 
and discharge all his official duties, and do all things 
required by the by-laws, and to perform faithfully all 
duties required of him, and obey all orders given him 
by the board of directors. The secretary was confided 
with the general superintendence of the association’s 
funds, received, cared for and paid them out, and the 
performance of these duties by this officer had become 
the established usage of the association. Held, that 
his sureties on the bond were liable for moneys of de- 
positors which he had received and entered in their 
pass-books, but not in the company’s books, and con- 
verted to his own use; also for moneys taken by him, 
which had been deposited in the safe for persons 
who had borrowed the same; and also for moneys 
taken from the association and converted, he forginga 
receipt for the same in the name of a third person. 
The record here shows that the banking corporation of 
which Hartman was made the secretary started out on 
asmall scale, and that it was the intention of those con- 
trolling and directing it that the secretary should be 
the chief agent in receiving, caring for and paying out 
the moneys which were paid in, paid out, and of 
which it had charge or belonged to it. To this secre- 
tary, in other words, it was the intention of all those 
concerned to confide the general supervision of its 
funds, as cashier, teller, book-keeper, etc. This is 
shown by the acts of the parties, and all the surround- 
ing circumstances, both before and after the giving of 
the bond. It was contemplated in the beginning that 
there would be a time of small affairs, and that a sec- 
retary could do al! that is ordinarily confided to a re- 
ceiving and peving teller, cashier, book-keeper, etc. 
These Zuties all seom to hzve been expected of Hart- 
mar, to have been assumed by him, and to have be- 
come the established usage of the bank, if not directly 
ordered by its trustees, both before and after the 
making of the bond. It is perfectly apparent to us 
thes this was the expectation of the sureties when they 
signed the bond, and that they must have known what 
Hartman for years had been doing as secretary, and 
what the nature of his duties was. He had been sec- 
retary for about ten years prior to the making of this 
bond, and had always performed the same duties be- 
foreand after the bond was executed. Cal. Sup. Ct., 
Feb. 18, 1889. Humboldt Sav. & L. Soc. v. Wennerhold. 
Opinion by Foote, C. 








>—_——_. 
THE PARNELL TRIAL. 





IR JOHN DAY, who sits upon the right of Sir 
James Hannen in the Parnell Commission, is said 

to represent the piety of the bench, Sir James Hannen 
the law, and Sir Archibald Smith the politics. I shall 
certainly be surprised if the jest concerning Sir Archi- 
bald Smith be aught but a jest, for reasons to be given 
hereafter. As for Sir John Day, it is unavoidable to 
admit that he recalls a portion of a familiar phrase in 


“ Paradise Lost:” 
Abashed the devil stood 


And felt how awful goodness is. 

The poet goes on to speak of 

Virtue in her shape how lovely. 

Sir John Day is uot lovely, and his goodness is aw- 
ful. He is the homeliest man I ever saw. There is a 
certain uncomeliness which is pleasing, or interesting, 
or entertaining. Sir John Day is appallingly homely. 
Looking at him reminds one of a wooden Indian a 
good part of the time, so utterly expressionless are his 








countenance, his figure, his attitudes, his slumbers, his 
ruminations. Other times he recalls George Eliot’s 
characterization of the poet Young, whose imagina- 
tion was alternately fired by the last day and by a cre- 
ation of peers; who fluctuated between rhapsodic ap- 
plause of King George and applause of Jehovah; whose 
secular nature believed in cambric bands and silk 
stockings and whose spiritual nature walked chiefly in 
graveyards. Sir John Day is so grim, so gruesome, so 
upright, yet so deficient in interpretative deportment 
that he defies any but necessarily unjust description, 
and is withal so prostrating a phenomenon of personal 
unattractiveness that one feels bound in chivalry to 
insist upon his goodness as a compensation for his 
ugliness. His forehead is neither broad nor high. 
Yet its perceptives are full and its shape by no means 
indicative of an inferior intellect. His cheeks are long 
and surly, and there is a whining deep line from the 
top of each nostril curving outwardly down to the 
ends of his mouth. The upper lip is thin and caustic, 
the lower full and protruding, suggesting a mixture of 
passions which it would be surely gross libel to ex- 
press. His chin is the worst feature of his face. Puffy 
and bulbous, it recedes with a positiveness which Nast 
has fixed upon a type of Celtic face no Celt loves. 

No man’s deportment or personal appearance may 
safely be assumed to betray his real nature. Far be it 
from me to undertake to say that because Sir John 
Day is as expressionless as a wooden Indian most of 
the time, he is without sensibility, or that there is 
any thing more than imagination in the circumstance 
that now and then upon certain occasions the reddish- 
brown side whiskers, the peculiar lips and chin, and a 
certain fierceness in his eyes make me think of him as 
material out of which the devil would have made a 
sturdy Orangeman if God or the queen bad not made 
him a judge. His wig is doubless responsible for much 
of his unhandsome aspect. It requires some mildness, 
at least a few lines of grace, to look well in these anti- 
quated barbarisms. The wig tbat adds to the fine pres- 
ence of Sir James Hannen, and certainly does not de- 
tract from the amiability of Sir Archibald Smith, 
makes the ugliness of Sir John Day only more repul- 
sive. “He sleeps frequently upon the bench. He sleeps 
badly. He tries, it is clear, not to sleep, at least, some- 
times, and the gradually declining struggle which his 
sense of propriety makes with his tendency to slumber 
is marked by little gasps and bobs of the head against 
the back of his chair or soft tumbles of his chin upon 
his breast. I fancy he dreams when he sleeps, for 
there is just visible a slight nervous twitch of the lips 
in his slumber which never is tolerated upon them 
wheu he is awake. He seems more awake when asleep 
than when awake. Although not often asleep for 
more than ten minutes at a time, I have never seen 
him fully awake except upon a certain set of occasions. 
These occasions have invariably been when the testi- 
mony being brought out was against Lreland’s side in 
this action. 

He generally seems not to pay the least attention to 
the proceedings. He writes letters. He reads books. 
He ruminates. He looks with some little interest upon 
his figured old-fashioned pocket-handkerchief, which 
he uses so sonorously as to render the contem- 
poraneous testimony inaudible. Of course he can read 
the testimony in print with a colder judicial sense 
than he can listen to it. This presumption must be 
made. He has been keen enough in face when he de- 
tected a priest in the witness box trying to escape a 
candid defense of his action at an eviction, or under. 

taking to explain consistently with namby pamby 
ideas of justice and fair play a speech he made under 
the inspiration of a brutal spectacle or a moving scene 
of human woe. In one of these instances an old 
clergyman tried to make it appear that certain re- 
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murks he had made about furnishing testimony for the 
Times in his parish were not especially reprehensible 
because delivered when he was giving the Stations of 
the Cross at a farm house; less so than if spoken from 
the altar of the chapel. For the first time that day 
Sir John Day seemed to be in possession of the most 
nimble faculties. He was alert as a hound after a hare. 
His eyes flashed and his large frame thrilled with ex- 
citement. He explained to Sir James Hannen what 
the Stations of the Cross are, aud evidently sneered at 
the old priest for pretending that any distinction would 
be made between words spoken on the ground outside 
the farm house at sucha time and asermon Celivered 
from the parish pulpit. Perhaps he was right. But it 
was painful to observe the intensity with which the 
one Catholic on the bench—for Sir John is eminent 
among the English Catholic Tories who hate every 
thing Irish—expounded with manifest ascerbity what 
he might have reserved for the decorum of the consul- 
tation room or the reflection of his own couscience. 

The conviction that he is an indomitable opponent of 
Ireland is so general amoung all with whom I come in 
contact that he must look upon his own ideas on the 
subject as sound and right. Notwithstanding his want 
of expression during the proceedings except when hos- 
tile to one side, and in spite of his gruesomeness, he 
has friends who tell me that he can laugh as well as 
any one, can make a joke, and isa mau of profound 
virtue and irreproachable character, which I well be- 
lieve. Thus again he is like George Eliot’s poet, 
Young, who, notwithstanding (as one of his intimates 
said) his pretensions to pertinacity and reserve, was 
modest and patient of contradiction, and even inform- 
ing and entertaining. 

Sir Archibald Smith pays unremitting attention to 
the evidence. Heis not so copious a note maker as 
Sir James Hannen. But he is observant, intelligent, 
genial. He not unfrequently asks questions of wit- 
nesses. He is kind in his bearing. During more than 
a fortnight of daily attendance upon the commission 
I never saw Sir John Day make a note. He never 
asked a question. Sir Archibald Smith is rather more 
amiable than handsome. That he is fair in spirit his 
deportment warrants one in believing. 

The counsel in the memorable action include the 
most distinguished men at the bar of Great Britain. 
Sir Charles Russell is confessedly its leader. Irish by 
birth, Catholic in faith, he has conquered a place before 
the bench and the public opinion of his time which no 
man has held since Erskine. With none of Erskine’s 
eccentricities; with none of the externals of the im- 
pulsive Irish mind; placid, serious, slow to speak, 
finely balanced in the manifold traits of a comprehen- 
sive mind, his conduct during the proceedings has pos- 
sessed an impressiveness which no one else on either 
side can claim. His head is long as well as large. The 
line across the forehead over the supposed seat of the 
reasoning powers is of uncommon length. But the 
line from the ears to the chin is still more notable. If 
he have the quickness of the Celt in detecting a line of 
logic and the almost uverring instinct of a splendidly 
equipped mind in feeling to the end whether it be the 
right one before starting out on it, he has also a tre- 
mendous tenacity in holding on when once his bold is 
taken. His face, apart from his profession, is one of 
superb intelligence. The light that never was on sea 
or land, the light that dwells in the eyes and is the 
light from the imagination and the reason, the light 
that is so resplendent in the eyes of Gladstone, is 
clearer and calmer in Sir Charles Russell’s eyes, which 
are large, tranquil and deep. His features are regular, 
but lack the delicacy of Sir James Hannen’s; they are 
more powerful. His mouth is one that would natu- 
rally take a great bite and keep it. 


His manner of examining and cross-examining is in | 





notable contrast to that of Sir Richard Webster, the 
Tory attorney-general, to whom it is inevitable I shalj 
be unfair more or less, since my sympathies must lead 
me unconsciously against him. But seeking to be fair, 
I should say that Sir Richard Webster may display in 
other fields than cross-examination powers he has not 
manifested here. Tenacity he has, a good scent also, 
and an apprehension of the moral value of matters that 
legally are not worth much in an action like this. But 
in this case, in addition to being discredited on its very 
threshold by the demonstration of the forgeries of the 
letters he had offered as genuine to the court, he has 
been the victim of a system of misinformation based 
upon malignant falsehood and wholesale inaccuracy, 
The distinction between solicitor and barrister, which 
does not prevail with us, has advantages in common 
actions. In this it placed counsel perhaps on both 
sides at enormous disadvantage. The bench, lenient 
in its attitude toward both sides, has held neither to 
the precise conventionalities which are so rigorous in 
British courts in general. The matter in dispute more- 
over has not been one of a single fact, or a series of 
connected facts or interrelated circumstances. The 
action bas been practically the legal demonstration of 
arevolution. It involves the history of the English 
garrison in Ireland. It involves the long, intricate 
and difficult story of the relations of landlord and ten- 
antin Ireland. It involves not only the Irish in Ire- 
land, but the Irish and the sympathizers with their 
misfortunes in America, Australia, England aud Scot- 
land. It involves the tergiversations of both the great 
English parties in their tentative efforts to get the sup- 
port of Mr. Parnell in and out of Parliament for the 
smallest commodity in exchange. No solicitor could 
instruct counsel efficiently in such a case. 

Sir Richard Webster is at an enormous disadvar.cage 
in meeting Sir Charles Russell in this action, no« only 
because Sir Charles Russell is incomparably i pro- 
founder lawyer and the possessor of intellectuai gifts 
that would make him distinguished in any profession, 
but because Sir Charles Russell understands his «ase 
intutively in the general with as fine exactitude ax he 
acquires its most trivial details of fact from his briefs. 
His mode of examination is thereivre in strikitig con- 
trast to that of Sir Richard Webster. Sir Unarles Rus- 
sell never starts off wit an inuterrogatory without 
knowing what the answer will be and where that an- 
swer will land him and his side of the case. He speaks 
slowly, if compared in that trait with all the other 
counsel on both sides. He stands reflective uutil he 
has his question ready and perceivesthe outcome. He 
employs no unnecessary words. His method is clean. 
He neither hems nor haws nor ahs his auditors to 
death, as most of the lawyers on both sides do in an 
English ordinary trial, and as many of them do in 
this. He puts the entire significance of his question 
into the fewest words, seems innocent as a child in his 
purpose, and when the answer is in it is found that he 
has embodied another great point in the record, which 
it is not to be possible to disturb. 

Attorney-General Webster is a man who may in 
other actions be acute, direct, self-relying, and effec- 
tive. But owing primarily to an eagerness of nature, 
an unwillingness to think enougt before setting out, 
and a fatuousness in running ico blind alleys, and 
owing certainly to his want of knowledge concerning 
Irish history in general und tae misleading instruc- 
tions afforded him in this cave, he continually came 
back with nothing to show for his labor. The errors 
jn his instructions must be simply innumerable. He 
confounded persons, often petulantly striving to make 
a witness represent as living the dead; often totally 
changing personalities under discussion ; getting names 
wrong and places into a jumble; and worst of all, dis- 
closing with curious recklessness that entire structures 
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of expected information had been carefully reared for 
him on foundations of sand that slipped out to sea. 
His prejudices also continually tripped up his logic. 
No man is so ignorant concerning Ireland as the intel- 
ligent Englishman who is not ignorant about other 
portions of the empire. It happened a dozen times in 
every hour that Sir Richard Webster occupied the 
time of the court chat his instructions had been mis- 
leading, and inat the misinformation upon which he 
relied for results had been piled up by stupidity or 
profligacy, or both. 

Sir Henry James is the dilettante of the counsel. 
He is the only one of the entire array of bench or bar 
who powders his wig. He has a bright but not hand- 
some face. His perceptions are strongly marked. His 
nose is small, pungent, and humorous. His cheeks are 
high, his mouth firm for a fight, but very good-natured 
for social life. His manners are delightful, and his love 
of flowers so constitutional that he relieved the dingi- 
ness of counsels’ desks every day by at least a little 
bouquet, which he kept rather furtively out of sight of 
the bench. He is a deeper thinker and a better ques- 
tioner than Sir Richard Webster. He is ostentatiously 
suave with witnesses, and can lure an unsuspecting 
one into pitfalls whose edges he will conceal with moss. 
His method of examination has too much self-con- 
sciousness, perhaps: that is a fault of Sir Richard 
Webster's. Neither has that large and safer manner 
of examination which quite eliminates counsel and 
leaves only witness and facts. Both he and Sir Richard 
Webster rattle a good deal in questioning; they fum- 
ble and experiment, and rarely seem in this case to 
have any assurance in advance where they are to be 
landed. They go hunting for luck instead of for game. 
—Margaret Sullivan in The Sun. 


—_—__>_—__—_ 


THY BALLOON AND THE GARDEN SAUCE. 


(Guille v. Swan, 19 Johns, 381.) 


{A balloonist, accidentally descending into a vegeta- 
ble garden, called aloud for help, and a crowd rushed 
in and trampled and destroyed the growing vegetables. 
The balloon itself did no damage. Held, that he was 
liable for the envire 4einages.] 


Guille was a man of high ambition, 
He looked down on the grovelling crowds; 
Men seemed to him of low condition, 
His head was mainly in the clouds; 
Above the sordid earth high-flying 
On wings of fancy and of thought, 
He sought the cloud-land up there lying, 
In fact he was an aeronaut. 
Swan was a different sort of fellow, 
He rarely looked above the ground; 
In products red or green or yellow, 
About twelve inches high, he found 
An interesting occupation, 
With more of profit than of loss; 
A very commonplace vocation— 
He cultivated “ garden sauce.” 
Guille one fine summer day ascended 
In Mr. Swan’s vicinity, 
But long before his course was ended 
He fell, like bad divinity ; 
Like Phaéton’s, quite madly banging, 
Sheer from the sky his car came down, 
And o’er the side his body hanging, 
Threatened destruction to his crown. 
He landed plump in Swan’s smart garden, 
The car bumped round with awful din, 
He shrieked for help; not begging pardon, 
Two hundred rescuers rushed in. 
The peelers stamped upon the onions 
And turnips upside down forlorn; 
The mob mixed their unsavory bunions 
With Swan’s best article of corn; 





They stubbed their toes in his tomatoes, 
Disturbed his peas, tossed beans around; 
They disinterred his new potatoes, 
And deep cucumbered all the ground; 
His succulent and tender squashes 
They squashed with coarse, unfeeling boots; 
And with their clumsy, huge galoches 
They trampled all his savory roots. 
They caught the car, and Guille delivered, 
Almost defunct, and deadly pale; 
But Swan’s poor garden patch was shivered 
Like Eden by the serpent’s trail. 
The plaintiff for this strange infraction 
Demanded —which Guille disallowed— 
Some fifteen dollars for Guille’s action, 
And seventy dollars for the crowd. 
Guille pleaded an aversion rooted 
To paying such a bill of roots, 
And claimed that Swan should be nonsuited 
For joining inconsistent suits. 
The judges held the consequences 
Might naturally have been inferred, 
Should it appear the evidence is 
That no request had been preferred; 
It was as if he’d sharply beckoned 
Unto that curious, gaping throng, 
Although of course he had not reckoned 
On such a vegetable wrong; 
But here there was an invitation 
Expressly given to the crowd 
By Guille, when in his desperation 
He shrieked for succor, long and loud. 
So Guille departed, sore in feeling, 
Forced to “* come down ” he was once more; 
And ne’er again was seen revealing 
His favorite tendency to soar. 
For parachutes the courts care little, 
Balloonatics no rights enjoy; 
But they will not abate a tittle 
*Gainst those who garden-shoots destroy. 
—Irving Browne in The Green Bag for July. 


———__>—___—_ 


THE NEW YORK STATE BAR ASSOCIATION. 


{From the Central Law, Jourral (St. Louis), July 26, 1889.] 
HE report of the proceedings of the New York 
State Bar Association, at its twelfth annual 
meeting in January last, presents much that is in- 
teresting, and quite a great deal that is instructive 
and that might be read with advantage by members 
of younger bar associations. The constitution and 
by-laws of this association are the result of many 
years’ labor and experience, and if not perfect, are 
as nearly so as can be made. From the interesting 
address of the president we learn that among the 
notable results, to a degree influenced by the asso- 
ciation, or brought about solely through its action, 
may be mentioned the development, publication 
and adoption of important reforms in respect to 
land transfers, the merited increase of salaries of 
judges of the courts, and provisions for the relief of 
the calendar of the courts of last resort. The asso- 
ciation has formally declared that the measures of 
law reform most pressing upon the attention of the 
public are the Civil Code, the Code of Evidence, 
the appointment of a commission to frame general 
laws for corporations, and certain other measures of 
minor importance. 
The report of the secretary discloses the ex- 
ceedingly properous condition in which the as- 
sociation enters its thirteenth year, and in an 
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interesting manner portrays its usefulness, and nar- 
rates its achievements in the direction of reform in 
laws and lawyers. The address of Judge Cooley on 
‘*The Comparative Merits of Written and Prescrip- 
tive Constitutions” we have before adverted to. 
The constitution makers now at work in the four 
embryo States might profit by a study of that por- 
tion which states the requisites of a good constitu- 
tion. The report of the grievance committee is the 
statement of the evidence, and proceedings result- 
ing in the disbarment of a member for improper 
practices. Announcement was made of a prize to 
be awarded in 1890 to the member of the New 
York State bar who prepares the best original thesis 
upon the subject of ‘‘ The Rights of Minority Stock- 
holders, and what Legislation, if any, is needed for 
their Protection.” A resolution was adopted au- 
thorizing the officers of the association to prepare a 
suitable memorial to Congress, asking that body to 
make more adequate provision for the salaries of 
the judges of the United States courts, and to re- 
lieve the United States Supreme Court from its 
overwhelming and increasing business. 

Papers were submitted by Mr. L. B. Proctor on 
‘‘Comparative View of Chief Justice Sanford E. 
Church and Judge Martin Grover of the Court of 
Appeals,” and by Mr. Daniel S. Remsen on ‘The 
Security of Railway Investments.” That which 
strikes the reader of this report most forcibly is, 
that the proceedings were entirely of a business 
character, the usual accompaniment of long-winded 
addresses being rigidly excluded. 

The eloquence and the fun came afterward, how- 
ever, in the shape of a banquet, at which Gov. Hill, 
responding to the toast of ‘‘ New York,” proclaimed 
himself as the modest governor of a modest State, 
to which self-accusation the well-known verdict of 
a western jury might properly be brought in — 
‘guilty, but can’t be proved.” The remarks of 
Judge Cooley, in responding to ‘‘ The Legal Pro- 
fession,” were full of humor, and we cannot do bet- 
ter than to give our readers the benefit of the fol- 
lowing rare bit, as it was delivered: 





“T might say that the legal profession is a learned 
profession, but that would seem to be hardly called 
for. I have attended quite a number of banquets of 
this sort, and in every one, I think, that I have at- 
tended, it has been distinctly admitted on the part of 
the members present that the legal profession was a 
learned profession. That has been admitted so many 
times it seems to me that the profession may now be 
taken to be estopped from disputing that fact. Itisa 
little difficult for a man who should look abroad over 
the country without that admission staring him in the 
face, for him to be estopped from questioning the fact. 
It is a little difficult sometimes for him to exactly see 
how it is that the legal profession in some parts of the 
country has become learned. In some of those States 
where they admit a man to the practice without his 
having studied any particular length of time, so that 
he may begin to-day and be admitted to the bar to- 
morrow, it being only requisite he should be examined 
and pass his examination, and when it comes to pass 
the examination, judging from my own observation in 
some cases, I should say they took the man’s word for 
the fact he was qualified. And just asthe magistrate, 
who under the law had a right to issue warrants on 
proof of the facts, used always when a party came be- 
fore him and asked for a warrant, make him swear 
that he wanted one, and that was a proof of the fact, 
so in a great many cases I think the party’s statement 











that he was learned has been taken as proof that he 
was.”’ 


The president in calling upon John Clinton Gray 
to reply to the toast of “The Court of Appeals,” 
said that it was once explained to an innocent in- 
quirer when he asked what was meant by calling 
the Court of Appeals a ‘‘ court of last resort,” that 
it meant if he wanted justice that there was the 
last place to go for it. 


—_—>—__—. 


NOTES. 
E have heard of ‘‘ blandishments ” for various pur. 
poses, innocent and improper, but we now for 
the first learn that ‘‘a person is liable civiliter for 
blandishing a gun for the purpose of scaring another.” 
Thus saith Bro. Freeman in 6th Am. St. Rep. 198, cit- 
ing Beach v. Hancock, 27 N. H. 223. 


The current number of the Journal du Droit /nterna- 
tional Privé contains a paper by Mr. W. F. Craies, barris- 
ter-at-law, on the right of expulsion of foreigners from 
England. The general result of the examination of 
the authorities on the subject is that practically there 
is no such right, although, so far as international law 
is concerned, there is no reason why England should 
not expel foreigners like other nations. Mr. Craies, in 
view of Lord Justice Bowen’s epigram that ‘ Coke res- 
semble & l’ennemi de l’homme dans sa tendance a citer 
l'Ecriture dans l’intérét de sa phrase,”’ apologizes to 
the foreign reader for Coke and for himself in citing 
from Deuteronomy. There is an interesting report in 
this periodical of the “‘ affaire de Buffalo Bill (William 
le Buffle),”’ in which the right of property in a pseu- 
donym and the legal status of Redskins in France are 
discussed.—Law Journal. 


Through all the old time of Kentucky State life there 
towers up the figure of the justice of the peace. Com- 
missioned by the governor to hold monthly court, he 
had not always a court-house wherein to sit, but must 
buy land in the midst of a settlement or town whereou 
to build one, and the contiguous necessity of civiliza- 
tion—a jail. In the rude court-room he had a long 
platform erected, usually running its whole width; 
on this platform he had aruder wooden bench placed, 
likewise extending all the way across; and on this 
bench, having ridden into town, it may be, in dun- 
colored leggings, broadcloth pantaloons, a pigeon- 
tailed coat, a shingle-caped overcoat, and a $12 high 
fur hat, he sat gravely and sturdily down amid his 
peers, looking out upon the bar, ranged along a wooden 
bench beneath, and prepared to consider the legal 
needs of his assembled neighbors. Among them all 
the very best was he; chosen for age, wisdom, means, 
weight and probity of character; as a rule, not pro- 
foundly versed in the law, perhaps knowing nothing 
of it—being a Revolutionary soldier, a pioneer, or a 
farmer—but endowed with a sure, robust common- 
sense and rectitude of spirit that enabled him to divine 
what the law was; shaking himself fiercely loose from 
the grip of mere technicalities, and deciding by the 
natural justice of the case; giving decisions of equal 
authority with the highest court, an appeal being 
rarely taken; perpetuating his own authority by ap- 
pointing his own associates; with all his shortcomings 
and weaknesses a notable historic figure, high-minded, 
fearless and incorruptible, dignified, patient and 
strong, and making the County Court days of Ken- 
tucky for weil nigh half a century memorable to those 
who have lived to see justice less economically and 
less honorably admunistered.—From ‘‘ County Court 
Day in Kentucky,” by James Lane Allen, in August 
Harper's. 
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ALBANY, AveusT 10, 1889. 








CURRENT TOPIOS. 

R. AUGUSTUS HARRINGTON favors us with 

a copy of his address on Asa B. Merrill, a 
gallant young captain of cavalry in the civil war. 
Mr. Harrington, being a lawyer, has a tenderness 
for the cavalry, doubtless because they make such 
great charges. But we think he is at fault in 
claiming for them in our war an effectiveness equal 
to that which they had before the day of arms of 
long range and precision. Mr. Harrington is not 
quite accurate, we think, in saying that ‘‘to his 
cavalry led by Murat Napoleon owed the splendid 
victories of Austerlitz and Marengo.” Murat un- 
doubtedly did grand service at Austerlitz, but the 
victory was not mainly won by him; it was never at 
any moment doubtful. Murat certainly was not at 
Marengo; nor was that victory won by cavalry, but 
by the infantry of Desuix, although six hundred 
horsemen under Kellerman did gallant and effective 
service. Cavalry are not now less useful, but useful 
in a different manner. Weclip the following strik- 
ing passage from Mr. Harrington’s interesting ad- 
dress: ‘‘A recent school-book begins its preface 
with the assertion that ‘great improvements have 
been made within recent years in the methods of 
instruction employed in schools.’ Possibly Euclid 
asserted this in Greek, and Egyptian masters proba- 
bly made the same claim in the boyhood of Moses. 
So the catalogue of a preparatory school asserts 
that, in extent and thoroughness, its course de- 
mands more than was required of a college gradu- 
ate fifty years ago. In the same spirit a college 
professor told me not long ago that a Harvard 
alumnus of sixty years ago could not enter his col- 
lege as freshman now, without being conditioned. 
Yet Columbia gave us Alexander Hamilton, Dart- 
mouth gave us Daniel Webster, Harvard gave us 
Wendell Phillips, Union gave us William H. Sew- 
ard, Amherst gave us Henry Ward Beecher! Is it 
claimed that the recent methods produce orators 
superior to Phillips and Beecher, lawyers and states- 
men greater than Seward, Webster and Hamilton? 
If the present methods be ingenious, is their pro- 
duct greatness? The final cause of educational 
methods — what they are for—-is development. 
Do the vaunted methods i:cIp our boys? But while 
the conservative critic may doubt whether recent 
methods of public instruction be all their advocates 
claim for them, he will not accept as final, in this 
realm of fact, the radical sentiment of an exquisite 
modern poem, that always ‘old things are best.’ ” 
It is not always the “honor men” at the university 
who carry off the honors of the world. It is a re- 


markable fact that the three men to whom this 
country owes most, and who are most justly famous 
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in its history, were men of small schooling. Thereis 
no doubt about Washington and Lincoln, and Grant 
certainly did not distinguish himself at West Point. 
Not one of them could have passed a civil service 
examination of any description, nor the Regents’ 
examination in this State, which all candidates for 
the bar are now required to pass. Education is 
not what schools and pedagogues cram into a man, 
but what life and the exigencies of affairs bring out 
of him. 


It is noteworthy that the most eminent judge liv- 
ing in this country never had the advantages of 
a general collegiate training, but was educated as a 
physician, and was not admitted to the bar until he 
was thirty-one years old. Mr. Justice Miller has 
been a judge of the United States Supreme Court 
for twenty-seven years, It is stated that he has 
delivered more opinions on constitutional questions 
than any other judge in the history of that court. 
Mr. Curtis says of him in the July number of Harper’s 
Magazine: ‘‘ Among the chief opinions delivered 
by him is thatin the Slaughter-House Case in 1872, 
defining the limit between a citizen’s personal rights 
and the legislative power of a State; that in the 
Kilbourn Case, considering the right of Congress to: 
punish an individual citizen; and opinions upon 
legal-tender cases, inter-State railroad traffic, and 
other questions of the utmost importance. There is 
no higher living authority upon the vital question 
of the line of division between national and State 
authority and upon the prerogatives of the various 
branches of the government Upon these points the 
opinions delivered by Mr. Justice Miller are undoubt- 
edly the mature and settled judgment of the best 
intelligence of the country, in accord with the 
soundest principles of interpretation and with 
‘accomplished facts.’ The services and the fame of 
such citizens are the pride and treasure of the country, 
and the few but significant facts which we have 
mentioned must be run like a luminous thread 
through the web of interesting detail which Justice 
Miller has wrought for these pages. He isa part of 
that which he describes, and a part which the reader 
will thank these hints for making more visible.” The 
reference in the last sentences quoted is to an article 
in that magazine, by Mr. Justice Miller, on ‘‘ The 
State of Iowa,” prefaced by a superb full-page por- 
trait of the great judge. The article is a very 
interesting historical sketch of the Massachusetts of 
the West. It is illustrated by many portraits, and 
among others by those of Judges Dillon and Mc- 
Crary. Of these two distinguished magistrates the 
writer makes the following observations, which 
expose the impolicy of the beggarly salaries paid 
by the government to its judges: ‘‘ Another public 
man of Iowa of high reputation was made a member 
of his cabinet by President Hayes upon its organiza- 
tion. This was the Hon. George W. McCrary, who 
after eight years of distinguished service in Congress, 
where he rose to be a leading member of that body, 
entered the cabinet of Mr. Hayes as Secretary of 
War, and remained there until he was appointed a 
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circuit judge of the United States, Here after four 
or five years of service, having a large family and 
struggling with comparative poverty, he accepted 
the offer of a railroad company in the West to serve 
as its attorney and counsellor, at a salary of $10,000 
per annum, in which he is now engaged. It is thus 
that by a niggardly policy and insufficient salaries 
the best offices of the country, especially its judicial 
offices, are abandoned for the pursuits of private life. 
Another very remarkable illustration of this truth is 
that of Hon. J. F. Dillon, who, after serving in the 
State of Iowa as judge of the local court, and then as 
judge of the Supreme Court of the State, and after- 
ward as circuit judge for the same circuit afterward 
occupied by Judge McCrary, also resigned in the 
height of his usefulness and of his reputation as a 
great judge, and accepted the place of professor in 
the Columbia College law school in New York, and 
of counsel and attorney for the Union Pacific Rail- 
road Company, in which two places alone his com- 
pensation was three times as large as that which he 
received from the government of the United States 
as circuit judge.” 


We wish that something could be done to infuse 
a little common sense into the Court of Appeals of 
Texas. That remarkable court has just decided that 
an indictment for perjury which alleges that defend- 
ant “ state and testify,” omitting the word “ did,” 
is fatally defective. Much learning hath made 
it mad, and it makes us mad to read such non- 
sense. 


Our animal editor smiles over the decision in City 
of Arkadelphia v. Clark, Arkansas Supreme Court, 
June 22, 1889, that an ordinance declaring it unlaw- 
ful to own, keep or raise bees in a city is void as too 
broad. 


Now that Governor Lowry of Mississippi has gone 
to work ina legal way, and got a requisition for 
Sullivan, we hope the prize-fighter will get his 
deserts. There is nothing admirable in the fellow 
or his occupation. It would be a pity to encourage 
him in pocketing more money in three hours by 
breaking the law than the chief justice of the United 
States receives in two years for expounding it We 
earnestly hope that a Mississippi jury will rebuke 
our Albany county jury by setting this hulking brute 
at Stateservice. One might feel some sympathy with 
John Morrissey, who was at least a ‘‘ square ” gam- 
bling-house keeper, an honest politician, and a 
generous, kind-hearted man, but the Jribune cor- 
rectly describes this fellow as ‘‘a bully, a braggart, 
a drunkard, a wife-beater, a malignant, insolent, 
vindictive blackguard in every proclivity and im- 
pulse.” We wish the experiment of electricity could 
be tried in corpore vilo ejus. But is there no punish- 
ment for the backers who set this stupid brute in 
motion? It would be more effectual to strike at the 
root by laying them by the heels. 





NOTES OF CASES. 

N Shaw v. State, Georgia Supreme Court, May 20, 
1889, is shown the danger of too much religion 

in a law suit. This was a murder case. The court 
said: ‘‘These affidavits show, in substance, that 
pending the trial and after the argument to the jury 
had begun, night came on, and the court took a re- 
cess until the following morning, and instructed the 
bailiff who had charge of the jury, and the jury 
themselves, not to allow any one to speak to them, 
or to speak in their presence about the cause, nor 
to discuss it among themselves until the argument 
in the case was concluded; that during that night 
the bailiff took the jury from the jury-room (where 
he was ordered to keep them) to a church where a 
prayer-meeting was being held, conducted by the 
pastor, who was the active prosecutor in the case; 
that upon their arrival at the church, the prosecu- 
tor, Mr. Hooten, politely assigned the jury to seats 
in the church, separate and apart from the congre- 
gation, and that he addressed the jury. The affida- 
vits further show that upon the termination of the 
exercises the jury left the church and mixed with 
the crowd, some of the congregation going out be- 
fore and some after the jury. The State introduced 
a number of affidavits to show that while the jury 
attended the mecting at the church they were given 
seats wholly apart from the congregation, and that 
no reference was at any time made to ‘any law case 
whatever ;’ that they left the church in a body, in 
charge of the bailiff, without mixing with the 
crowd, and without any person having any oppor- 
tunity to have a conversation with them, either 
while they were at the church or when they were 
leaving it; and that the prayer to which reference 
is made in the seventh ground of the motion made 
no further reference to the court and jury in said 
case than to ask ‘that the blessings of God might 
rest upon our government, with its officers, and 
that God would bless the officers of the court then 
in session, that they might be guided aright in the 
discharge of their duties.’ The bailiff, who was in 
charge of the jury, made an affidavit that during 
the trial no one spoke of the case in the presence 
of the jury, and that nothing was said about the 
prisoner in their presence; that he was careful to 
guard them, and not thinking that it was improper 
had gone witb them to the prayer-meeting; that on 
their way to and from church they did not separate, 
nor was any thing said to them, or any of them, or 
in their presence, about the case; and that at the 
church they were seated apart from the congrega- 
tion, and that the usual services were held, and 
nothing was said about the case. The jurors also 
made affidavits, in which they say that they at- 
tended the prayer-meeting in a body and did not 
disperse or separate; that they were provided with 
seats together, apart from the rest of the congrega- 
tion; that the services were such as are usual at 
prayer-meetings, and that nothing was said by any 
one in reference to the case.” The conviction was 
reversed and a new trial was granted. Some time 
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ago we recorded the effect on a verdict of a prayer- 
meeting in the jury-room. 


In O'Reilly v. New York & N. £. R. Co., Rhode 
Island Supreme Court, May 4, 1889, it was held that 
where injuries are received in Massachusetts, the 
cause of action not surviving at common law, an 
action cannot be maintained in Rhode Island by 
the personal representative of the injured party for 
such injuries, in the absence of any statute of the 
former State providing, for the survival of such ac- 
tion; and if such statute exists it must be pleaded. 
The court said: ‘‘In Needham v. Railroad Co., 38 
Vt. 294, the action was a case for negligence result- 
ing in injury and subsequent death to the plaintiff's 
intestate. The negligence and injury happened in 
New Hampshire and the action was brought in Ver- 
mont, One question was whether the action for 
the suffering endured by the intestate prior to his 
death would survive in Vermont under the statute 
of survivorship of that State, there being no statute 
under which it would survive in New Hampshire. 
The court held that it would not. ‘Itis conceded,’ 
say the court, ‘that the injury was received in the 
State of New Hampshire; consequently his cause of 
action accrued in that State. By the common law 
the cause of action which accrued to the intestate 
in that State is extinguished by his death. By the 
law of that State no right exists in the personal rep- 
resentatives to recover for such injury, and if this 
action can be maintained under the provisions of 
the act of 1847 or 1849, it must be upon the ground 
that our statutes have an extraterritorial force. 
The fact that the intestate was a citizen of this 
State at the time of the injury is entirely immate- 
rialin the decision of this question. A general or 
public act is an universal rule that regards the 
whole community, but its operation is limited to 
the State by which it was enacted. * * * A 
cause of action which by the rules of the common 
law is extinguished by the death of the party is by 
such death fully discharged, unless it survives by 
force of some statute law of the State where it ac- 
crued.’ And so in Davis v. Railroad Co., 148 Mass. 
301; 8. C., 58 Am. Rep. 138, the plaintiff's intes- 
tate, a citizen of Massachusetts, received an injury 
while travelling in Connecticut as a passenger on 
the defendant’s railroad, from which she subse- 
quently died, the charge being that the injury re- 
sulted from the defendant’s negligence. There was 
no statute in Connecticut under which the common- 
law action for such an injury survived. The vlain- 
tiff sued, as administrator of the deceased, in Massa- 
chusetts, in a common-law action, claiming that 
the cause of action might be held to have survived 
under the Massachusetts statute of survivorship, 
notwithstanding it had ceased to exist in Connecti- 
cut; but the court held that it was for the State 
where the injury was received to say what should 
be the liability for it, and that subsequently as the 
liability at common law had come to an end in 
Connecticut by the death of the injured party, it 





could not survive in Massachusetts, the Massachu- 
setts statute having no force beyond its own bound- 
aries, These two cases are precisely in point, ex- 
cept that in them it appeared as a proved or admit- 
ted fact that there was no survivorship of the causes 
of action in the States where they accrued. Le For- 
est v. Tolman, 117 Mass. 109; Whitford v. Railroad 
0o., 23 N. Y. 465, also 3 Bosw. 67; Crowley v. Rail- 
road Co., 30 Barb. 99; McCarthy v. Railroad Co., 
18 Kans. 46. It is not strict right, but comity, 
which enables a person who has been tortiously in- 
jured in one State to sue for damages for the injury 
in another; and of course after the cause of action 
has become extinct where it accrued, it cannot, as 
amere matter of comity, survive elsewhere. The 
defendant urges that it is to be presumed that the 
law of Massachusetts is the same as the law of 
Rhode Island, until the contrary is shown. The 
older States of the Union were settled by English 
colonists, who brought with them their heritage of 
English common law, as it had been modified and 
improved by English statutes; and therefore it is 
that the courts of any one of these States, in cases 
which call for the application of the law of any 
other of them, may reasonably presume, and do 
presume, that the common law, as it prevails in 
such other State, is the same as it is in their own, 
and also extend the presumption to the newer States 
which are offshoots from them. But in regard to 
the statute law of the States there is no basis for 
any such presumption, for as is well known, the 
statutes of the several States are enacted by the 
Legislature of the several States to suit themselves, 
each consulting only its own policy, interest or ne- 
cessities, and must therefore, from the nature of 
things, be different in different States, except occa- 
sionally one State copies from another, however 
much similar circumstances may lead to similar leg- 
islation. The distinction thus pointed out, though 
it has been sometimes overlooked, is recognized in 
the better-considered cases, which hold, and we 
think rightly, that the presumption above stated 
in regard to the common law, does not extend to 
the statute law of the States. It follows that we 
cannot presume that there is in Massachusetts, as 
there is in this State, a statute of survivorship, un- 
der which the cause of action declared on in the 
first count survives, and also inasmuch as the exist- 
ence of such a statute in Massachusetts is essen- 
tial to the maintenance of the action, that the count 
is bad in not alleging the existence of such a stat- 
ute. Debevoise v. Railroad Co., 98 N. Y. 377; Me- 
Donald v. Mallory, 77 id. 546; Cutler v. Wright, 22 
id. 472; State v. Railroad Co., 45 Md. 41; Murphy 
v. Collins, 121 Mass. 6; Morrissey v. Ferry Co., 47 
Mo. 521, 525; Palfrey v. Ratlroad Co., 4 Allen, 55; 
State v. Railroad Co., 45 Md. 41. The demurrer to 
the ffirst count is sustained. * * * It will be 
seen that the statute creates an entirely new cause 
of action, giving the executor or administrator of 
the deceased power to prosecute it; not however in 
his representative capacity, since he is empowered 
to prosecute, not for the benefit of the estate, but 
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for the use of certain designated persons. The 
question is whether an executor or administrator 
appointed in Rhode Island shall be taken to have 
the right to prosecute the action in the courts of 
Rhode Island. Similar questions, arising under 
somewhat similar statutes, have been differently de- 
cided by different tribunals. The following cases 
hold that such an action is not maintainable out of 
the State by which it is authorized: Richardson v. 
Railroad Co., 98 Mass. 85; Woodard v. Railroad Co., 
10 Ohio St. 121; Taylor’s Adm’r v. Pennsylvania Co., 
78 Ky. 348; S. C., 39 Am. Rep. 244; McCarthy v. 
Railroad Co., 18 Kans. 46; 8. C., 26 Am. Rep. 742; 
Vawter v. Railroad Co., 84 Mo. 679. See also An- 
derson v. Railroad Co., 37 Wis. 323; Pickering v. 
Fisk, 6 Vt. 102; Judge of Probate v. Hibbard, 44 id. 
597; Railroad Co. v. Cragin, 71 Ill. 177. The fol- 
lowing cases allow such an action: Dennick v. Rail- 
road Co., 108 U. 8.11; Leonard v. Navigation Co., 
84 N. Y. 48; 8. C., 88 Am. Rep. 491; Stoeckman v. 
Railroad Co., 15 Mo, App. 505. The ground of de- 
cision in the two last-named cases is that the cause 
of action accrued under a statute which, notwith- 
standing some minor differences, was substantially 
the same as a statute of the State in which the ac- 
tion was brought. The decision in Dennick v. Rail- 
road Co. rests on that and more general grounds of 
comity. The liability in question in each of said 
three cases however was remedial, not penal; the 
rule of liability being no more exacting than it 
would have been in favor of the deceased if he had 
survived, and the damages recoverable being recov- 
erable as compensation. We have in this State a 
statute subjecting railroad corporations to liability 
for negligence resulting in death (Pub. St. R. L, 
chap, 204, §§ 15-18), but it differs materially from 
the Massachusetts statute, especially in that it has 
none of the penal features of that statute. For this 
reason we do not think it necessary to decide which 
of the two sets of cases above cited lays down the 
truer doctrine, for it seems to be well settled that 
each of the States will be left by the others solely 
to itself to give effect to its penal legislation. Com- 
monwealth v. Green, 17 Mass. 514, 540; Hunt v. Pow- 
nal, 9 Vt. 417; Scoville v. Canfield, 14 Johns. 339; 
Brigham v. Claflin, 31 Wis. 610: Bank v. Price, 33 
Md. 488; Halsey v. McLean, 12 Allen, 438; Derrick- 
son v. Smith, 27 N. J. Law, 166; Bird v. Hayden, 2 
Abb. Pr. (N. S.) 61.” See note to Davis Case, 58 
Am. Rep. 148. 


————__»—__——_ 


WITNESS—IMPEACHMENT OF ONE’S OWN. 


SUPREME COURT OF OHIO, MARCH 26, 1889. 


HuR LEY V. STATE. 


A party who calls a witness, and is taken by surprise by his 
unexpected and unfavorable testimony, may interrogate 
him in respect to declarations and statements previously 
made by him, which are inconsistent with his testimony, 
for the purpose of refreshing his recollection and induc- 
ing him to correct his testimony, or explain his apparent 
inconsistency; and for such purpose his previous declara- 
tions may be repeated to him, and he may be called upon 
to say whether they were made by him. 








In case the witness denies having made such statements, or 
his answer is ambiguous concerning them, it is not com. 
petent for the party calling him to prove them by other 
witnesses. 


ew to Circuit Court, Hamilton county. The 

plaintiff in error, Richard Hurley, was at the Jan. 
uary term, 1887, of the Court of Common Pleas of 
Hamilton county, indicted for the murder of John 
Keating. He was tried at the following May term of 
that court, and convicted of manslaughter. A motion 
for a new trial filed by him was overruled, and sen- 
tence was passed upon him. A bill of exceptions wag 
duly taken, and allowed, from which it appears that 
upon the trial the State introduced Thomas Roberts ag 
a witness, who testified that he was present at the 
homicide, and detailed the circumstances of its com. 
mission. Some portions of the testimony of the wit- 
ness being unfavorable to the prosecution, the prose- 
cuting attorney stated that the witness Roberts “ had 
been sworn and examined as a witness at the inquest 
held by the coroner of Hamilton county on the body 
of the deceased, and also as a witness before the grand 
jury; and that his testimony on both examinations 
was material for the prosecution, and that the prose- 
cuting attorney, being acquainted with the character 
of the testimony heretofore given by the witness, was 
induced thereby to call the witness Roberts iu behalf 
of the State; and that the statements of the witness 
now being testified to, were altogether different in es- 
sential and material points from the testimony of the 
witness given at the coroner's inquest and before the 
grand jury; and that the State was taken by surprise 
by the testimony now being given by the witness 
Roberts, and therefore the State had the right toshow 
that the witness now under examination had made 
former statements contradictory of and at variance 
with his present testimony.” 

Thereupon the prosecuting attorney was permitted, 
over the objections of the defendant, to cross-examine 
the witness concerning his testimony at the coroner's 
inquest, and to repeat to him certain statements, 
which the prosecution claimed he had made in his tes- 
timony on the former occasions referred to, materially 
different from his testimony on the trial, and much 
more favorable to the State, and to ask the witness 
whether he did not make such stutements. And the 
prosecutor was also permitted, over the defendant's 
objections, to read paragraphs from the notes of the 
witness’ testimony taken down by the coroner’s clerk 
at the inquest, and signed by the witness, and then in- 
quire of the witness if he did not, in his testimony be- 
fore the coroner, make the statements so read to him; 
to all of which the defendant excepted in due form. 
The witness havingin some instances denied that he 
made the statements in the language attributed to 
him by the questions of the prosecutor, and as read to 
him from the notes of the coroner’s clerk, the State 
called the coroner’s clerk as a witness, who was exam- 
ined, against the objections of the defendant, in re- 
gard to the testimony of the witness Roberts at the 
inquest, and was allowed to read to the jury, from his 
notes ofthe testimony given by Roberts before the 
coroner, those portions which the prosecutor had pre- 
viously called Roberts’ attention to, and about which 
he had inquired of him. These statements contra- 
dicted the testimony of the witness on the trial, and 
were more favorable to the State than his testimony 
on the trial. 

To this examination of the coroner’s clerk, and the 
reading from his notes of Roberts’ testimony at the 
inquest, the defendant duly excepted. The judgment 
of the Court of Common Pleas was affirmed by the 
Circuit Court, and the plaintiff in error prosecutes this 
proceeding to reverse those judgments. 








eet mia Ow ews = 


“npeergrme BPernererse=s 3 @® 


weors =e sc fF a m& = 


Srowrreesecreagaet® ote ewa sovrnrnrvwvuneuwereaets 








John 


otion 


mine 
ner’s 
ents, 
| tes- 
ially 
nuch 
ness 
| the 
ant’s 
’ the 
slerk 
n in- 
7 be- 
nim; 
orm. 
t he 
d to 
d to 
state 
ram- 
n re- 


» his 

the 
pre- 
hich 
itra- 


ony 
the 
nent 


this 











THE ALBANY LAW JOURNAL. 


105 








——EE 








| C. H. Blackburn, for plaintiff in error. 
William H. Pugh, prosecuting attorney, for State. 


WiiuiaMs, J. The only questions in this case arc: 
(1) Should the State have been permitted to interro- 
its witness Thomas Roberts in respect to his tes- 
timony at the coroner’s inquest, and to read or repeat 
portions of that testimony to the witness, and then in- 
quire of him whether he had so testified ? and if so (2), 
wasit then competent for the State to prove what 
Roberts testified at the inquest, by the coroner’s clerk 
and his notes of the testimony taken on that occa- 
sion? 

1. It is a well-established rule of evidence that a 
party is not concluded by the unfavorable testimony 
of his own witness, but may prove his case by other 
evidence. He is not precluded from proving any fact 
relevant to the issue by any competent evidence, 
though it be a direct contradiction of the testimony of 
a former witness called by him; and generally where 
awitness is an unwilling one, or hostile to the party 
calling him, or stands ina situation which makes him 
necessarily adverse to such party, his examination in 
chief may be allowed to assume something of the form 
and character of cross-examination, at least to the ex- 
tent of permitting leading questions to be put to him. 
But a further question arises in this case, and it is 
whether a party calling a witness may, upon being 
taken by surprise by his unexpected adverse testi- 
mony, be allowed to examine him concerning declara- 
tious or statements previously made by him, which are 
inconsistent with his testimony. That such previous 
declarations cannet thus be made substantive evi- 
dence of the facts stated is conceded, nor can such ex- 
amination be permitted merely to impeach the wit- 
ness. But if the testimony of the witness is material 
to the cause, it is of importance that it be true. It not 
infrequently happens that a witness, under the embar- 
rassment of an examination, forgets or omits to state 
facts within his knowledge, or is disinclined to dis- 
close fully and definitely what he knows. Ample op- 
portunity should be afforded for the correction of 
such mistakes and omissions, and for eliciting fully 
the facts that are material to the issue. The recollec- 
tion of the witness may so be refreshed by directing his 
attention to a former conversation or declaration as to 
cause him promptly to correct his testimony or ex- 
plain the apparent inconsistency. For this purpose 
such examination may afford valuable aid iu judicial 
investigation; and if it be competent at all for that 
purpose, the reason for admitting it would seem to re- 
quire that the examination should be allowed to ex- 
tend so far as to permit the former statements to be re- 
peated to the witiess, and inquiry to be made of him 
concerning them, fcr the repetition of the statement 
itself, referring ts the circumstances of its utterance, 
would be the most likely means of awakening the recol- 
lection of the witness, enabling him to recall the facts, 
satisfy him of his mistake, and induce a correction or 
explanation; or if the witness be a perverse or false 
one, such examination may serve to probe his con- 
science, and move him to relent and speak the truth. 
We think ita reasonable rule thata party who calls a 
witness, and istaken by surprise by his unexpected 
adverse testimony, may be permitted to interrogate 
him in respect to declarations and statements previ- 
ously made by him which are inconsistent with his tes- 
timony, for the purpose of refreshing his recollection, 
and inducing him to correct his testimony or explain 
his apparent inconsistency, and for such purpose his 
previous declarations may be repeated to him, and he 
may be called upon to say whether they were made by 
him. Well-considered cases and text-books of suthor- 


ity recognize the rule as stated. 





2. The other question in the case is one of impui- | 


tance, and not free from difficulty. Conflicting views 
have been expressed upon the subject by eminent 
judges and authors. The diversity of opinion how- 
ever has not been so much with respect to what the 
law is as to what it is contended it should be. No re- 
ported case has been found where the question has 
been considered by this court. In the last edition of 
Greenleaf’s Evidence (vol. 1, §444) it is said: ‘‘Whbether 
it be competent fora party to prove that a witness 
whom he has called, and whose testimony is unfavor- 
able to his cause, had previously stated the facts in a 
different manner is a question upon which there exists 
some diversity of opinion. On the one hand, it is 
urged that the party is not to be sacrificed to his wit- 
ness; that he is not represented by him, nor identi- 
fied with him; and that he ought not to be entrapped 
by the arts of a designing man, perhaps in the interest 
of his adversary. On the other hand, it is said that to 
admit such proof would enable the party to get the 
naked declarations of a witness before the jury, ope- 
rating in fact as independent evidence; and this too 
even where the declarations were made out of court, 
by collusion, for the purpose of being thus introduced. 
But the weight of authority seems in favor of admit- 
ting the party to show that the evidence has taken 
him by surprise, and is contrary to the examination 
of the witness preparatory to the trial, or to what the 
party had reason to believe he would testify, or that 
the witness has recently been brought under the influ- 
ence of the other party, and has deceived the party 
calling him.’’ In support of the text the following cases 
=re cited in a note to the section: Wright v. Beckett, 1 
Moody & R. 414, 416, per Lord Denman; Rex v. Old- 
royd, Russ. & R. 88, 90, per Lord Ellenborough and 
Mausfield, C. J.; Brown v. Bellows, 4 Pick. 179; State 
v. Norris, 1 Hawy. (N. C.) 437, 488; Dunn v. Aslett, 2 
Moody & R. 122; Bank v. Davis, 6 Watts & S. 285. 

The high estimation in which Prof. Greenleaf’s work 
on Evidence is justly held by the profession, and its 
usual accuracy, as well asthe importance of the ques- 
tion itself, and the great doubt expressed upon it by 
the Circuit Court, may justify a somewhat careful re- 
view of the authorities. 

Rex v. Oldroyd was a prosecution for murder. “The 
counsel for the prosecution, at the close of the case, ob- 
served to the learned judge that they did not mean to 
call the mother of the prisoner, ElizabethOldroyd,strong 
suspicion having fallen upon her as having been an ac- 
complice; but the judge thought it right, in com- 
pliance with the usual practice (her name being on the 
back of the indictment as having been examined be- 
fore the grand jury) to have her examined, which was 
accordingly done. The learned judge, observing upon 
the examination that the evidence given by the woman 
was ir, favor of the prisoner, and materially different 
frez her deposition taken before the coroner, thought 
it proper to have the deposition read, for the purpose 
of affecting the credit of her testimony so given on the 
trial; and in summing up the case to the jury, stated 
that her testimony was not to be relied upon, and left 
the matter of the prisoner’s guilt entirely upon the 
other evidence. The question reserved for the opinion 
of the judges was whether it was competent for the 
judge, under the circumstances stated, to order this 
deposition to be read, in order to impeach the credit of 
the witness.’ The report states that the judges were of 
“opinion that it was competent under the circum- 
stances for the judge to order the deposition to be 
read to impeach the credit of the witness.’”’ The re- 
port further states that *‘in this case the determina- 
tion of the judges was confined to the right of a judge 
to call for a witness’ deposition in order to impeach the 
credit of a witness who on the trial should contradict 
vnat she had before deposed; but Lord Ellenborough 
aud Mansfield, C. J., thought the prosecution had the 
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same right.” In the first place it may be remarked of 
this case that it is doubtful if the course taken by the 
learned judge at the trial would in any particular re- 
ceive the approbation of American courts. His con- 
duct appears altogether extraordinary. Then under 
the circumstances of the case, since the prosecutor de- 
clined to call the witness, and the testimony was given 
under the direct order of the court, she could in no 
sense be regarded as a witness called by the prosecu- 
tion; and her deposition to impeach her was not of- 
fered by the prosecution, but was ordered read by the 
judge; and the decision of the case is expressly lim- 
ited to the right of the judge todo so. Itis clear the 
counsel for the prosecution did not consider that he 
possessed that right, or he would have called the wit- 
ness at all events, and availed himself of her evidence 
if favorable, knowing that he could destroy it if she 
gave evidence contrary to that she had given before 
the coroner, by puttingin her deposition. The only 
support which this case affords for the doctrine that a 
party may prove the contradictory statements of his 
own witness to impeach him consists of the obiter of 
two of the twelve judges. 

And in Wright v. Beckett, Bolland, B., speaking upon 
this subject, said that “‘with the exception of the 
opinion of the two learned judges in Rex v. Oldroyd, 
the authorities are uniform in establishing that a party 
cannot contradict his own witness but by giving evi- 
dence of facts bearing upon the issue.’’ Wright v. 
Beckett was an action of trespass quure claus. freg., 
tried before Lord Denman, C. J., in the Lancaster 
Common Pleas. On the trial the plaintiff's counsel, 
having examined four witnesses to prove that the plain- 
tiff and his predecessors had immemorially exercised 
acts of ownership over the land in question, called a 
fifth, one Warrener, with a view to establish the same 
fact. Warrener however, on being examined, contra- 
dicted the other four witnesses, and the plaintiff's 
counsel thereupon asked him whether he had not given 
a different account of the facts to the plaintiff's attor- 
ney, two days before. The witness gave an evasive an- 
swer, and the plaintiff's counsel thereupon called the 
plaintiff's attorney, and proposed to ask him whether 
the witness had not given to him, upon the occasion 
referred to, an account of the facts different from that 
now giveu by him in court, which the court permitted 
him todo. The jury having found a verdict for the 
plaintiff, a motion for a new trial, upon the ground 
that the evidence of the plaintiff's attorney had been 
improperly admitted, was afterward argued before 
Lord Denman and Mr. Baron Bolland. The judges 
differed in opinion; Lord Denman adhering to his rul- 
ing upon the trial, and Baron Bolland taking the op- 
posite view. It is somewhat singular that Lord Den- 
man in support of his opinion quotes from Buller Nisi 
Prius, 297, as follows: ‘“‘A party never shall be per- 
mitted to produce general evidence to discredit his 
own witness; for that would beto enable him to de- 
stroy the witness if he spoke against him, and to make 
him a good witness if he spoke for him, with the 
means in his hands of destroying his credit if he spoke 
against him. But if a witness prove facts in a cause 
which make against the party who called him, yet the 
party may call other witnesses to prove that those 
facts were otherwise; for such facts are evidence in 
the cause, and the other witnesses are not called di- 
rectly to discredit the first witness, but the impeach- 
ment of his credit is incidental and consequential 
only.”” And it may also be noticed that with the ex- 
ception of Rex v. Oldroyd all the cases cited by Lord 
Denman to sustain his opinion (Alexander v. Gibson, 
2 Camp. 555; Lowe v. Jolliffe, 1 W. Bl. 365; Goodlittle 
v. Clayton, 4 Burr. 2224; Friedlander v. Assurance Co., 
4 Barn. & Adol. 193) are cases in which the evidence 
admitted was within the rule quoted from Buller Nisi 





Prius, supra. But he says that “ notwithstanding my 
respect for the different opinion which is entertained 
by my learned brother now present, and as I believe, 
by others of great weight and authority, I retain that 
on which I acted at Lancaster.” On the other hand, 
Baron Bolland lays down the rule with great distinet- 
ness ‘that a party in a cause is not to be permitted to 
give evidence of a fact, for the purpose of discrediting 
bis own witness, unless such fact would of itself be 
evidence in the cause; but that where such fact ig 
relevant to the issue, and so per se evidence in the 
cause, such proof is to be allowed to be given, although 
it may collaterally have the effect of discrediting the 
testimony of his own witness.”” And his remark that 
the cases are uniformly to that effect, with the excep. 
tion of the opinion of two of the judges in Rez v. Old- 
royd, and it might be added, of Lord Denman, is jus- 
tified by an examination of the cases referred to, both 
by Lord Denman and Baron Bolland in their respect- 
ive opinions. 

Dunn v. Aslett, 2 Moody & R. 122, decides that “the 
counsel calling a wituess who has given unfavor- 
able evidence on cross-examination, may, on re- 
examination, ask him questions to show induce- 


ments to betray the party who has called 
him.’ The action was asswmpsit, on a warrauty of a 
horse, *‘that he was quiet in barness.’’ Plea: “that 


the horse was quiet in harness.’’ Plaintiff called a 
livery stable keeper as a witness, who on cross-exami- 
nation stated facts tending to show that the horse was 
quiet in harness, and the warranty had not been bro- 
ken. On re-examination the plaintiff's counsel asked 
him whether he had not been liviug with the defend- 
ant and his witnesses since he had been in town. This 
was the whole of thecase. The plaintiff did mot offer 
to prove any contradictory statements of the witness, 
and it is apparent that the admissibility of such evi- 
dence was in no way involved. It is true Lord Den- 
mau inthe opinion says that in Wright v. Beckett he 
expressed an “opinion that the plaintiff might show that 
the witness had given a different account of the matter, 
by which different account he had been induced to call 
him;”’ and that he thought, “on the same principle,a 
party calling a witness may examine him as to any 
fact tending to show he had been induced to betray 
that party.’’ But the principle is not the same, for it 
is generally competent to show by the witness his re- 
lation to the parties; and the case cannot be regarded 
as an authority for the admission of the previous con- 
tradictory statements of a witness, when offered by 
the party calling him. 

In the case of Brown v. Bellows, 4 Pick. 179, it is 
held that “the plaintiff being under the necessity of 
calling the subscribing witness to prove the execution 
of the agreement, was not precluded from contradict- 
ing his testimony given upon cross-examination, in re 
lation to other facts.’”’ The case shows “the name of 
Thomas Lord was subscribed as a witness to the 
agreement.’’ The plaintiff proposed to prove the exe- 
cution of the instrument by another witness, who saw 
it executed, assigning as a reason that Lord was in- 
terested. The plaintiff however, not choosing to prove 
the interest of Lord by his own answers, and no evi- 
dence being then in the case to show that he was inter- 
ested, the judge ruled that he must be called. The 
plaintiff then called him, protesting that he ought not 
to be obliged to consider him asa witness, any further 
than to prove the execution of the agreement. In the 
course of the trial it became material to establish the 
value of the fulling-milland other estate to be con- 
veyed by the plaintiff, and that Lord was interested 
with the defendant in the purchase. To prove both of 
these facts the plaintiff examined a witness, Ormsby, 
who testified that Lord said to the defendant, “We 
had better give the $20, and then there will not be any 
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more trouble about the water;”’ and that the defend- 
ant then said to the plaintiff, ‘‘ We will give you the 
$20.” The competency of this testimony was the sub- 
ject of decision by the court. The plaintiff did not 
contend that it was admissible to prove the contradic- 
tory statements of Lord merely, but urged that it was 
competent to prove the two material facts, viz., that 
Lord was interested, and the value of the property. 
The declarations appear to be part of a conversation at 
which the plaintiff and defendant and Lord were pres- 
ent, and Lord’s statements were made in the hearing 
of both parties, and were adopted by the defendant. 
Lord’s statements became the statements of the de- 
fendant, and the court took the view urged by plain- 
tiff's counsel, that the testimony tended to prove a ma- 
terial fact. In the opinion of the court, Putnam, J., 
says: ‘‘ Now, although it is a geueral rule that a party 
is not to be allowed to discredit his own witness, yet 
that must be understood to mean that the witness is 
not directly to be impeached on account of his charac- 
ter for truth; but the rule is by no means to extend so 
far as that a party may not call a witness to prove a 
fact which a witness previously called by him has de- 
nied. A party is not obliged to receive, as unim- 
peached truth, every thing which a witness called by 
him may swear to. If his witness has been false or 
mistaken in his testimony, he may prove the truth by 
others. Lord was called by the plaintiff from the ne- 
cessity of the case, he being asubscribing witness. In 
his cross-examination he stated that he was not inter- 
ested with the defendant in the purchase. The plain- 
tiff was desirous of proving to the jury that Lord and 
the defendant were coucerned together in the trans- 
action; and Ormsby testified to declarations and con- 
duct on the part of Lord tending to satisfy the jury 
that he was interested in the affair with the defend- 
ant. We think the plaintiff was not bound by the an- 
swer which Lord made on his cross-examination, but 
might by another witness disprove the fact which Lord 
had stated.’’ It needs no comment to show that the 
case has no application to the question under discus- 
sion. The right of a party to prove the previous state- 
ments of his witness at variance with his testimony 
was not a question in the case; the only question be- 
ing whether a party might prove a fact material to his 
case which had been denied by a former witness called 
by him, and its citation by Mr. Greenleaf would seem 
to be a mistake. 

The other case (Rice v. Insurance Co.), cited from 4 
Pick. 439, does not appear to be in point. It decides 
that *‘a witness having testified that he made a cer- 
tain statement in conversation with A., evidence was 
admitted, for the purpose of impeaching his credit in 
point of recollection, of his having made a different 
statement to B. when A. was not present.’’ This im- 
peaching testimony does not appear to have been of- 
fered by the party calling the witness. The contrary 
is to be inferred from the report of the case, because 
no objection was made to the testimony on the ground 
that it served to impeach the party’s own witness; the 
objection being of an entirely different character, that 
is, that the conversation related to a wholly collateral 
fact, and it was contended by counsel that a witness 
could not be cross-examined as to a collateral fact for 
the purpose of contradicting him. This was therefore 
the ordinary case of a party impeaching his adversary’s 
witness. 

The case of Bank v. Davis, 6 Watts & S. 285, goes no 
further than to hold that *“* where a witness gives evi- 
dence against the party calling him, and is an unwill- 
ing witness, or in the interest of the opposite party, 
he may be asked by the party calling him, at the dis- 
cretion of the court, whether he has not on a former 
occasion given different testimony as to a particular 
fact.” The action was against the bank, and the plain- 





tiff called the teller as a witness, who testified concern- 
ing certain checks. The plaintiff then asked the wit- 
ness whether he had not on former occasions given 
different testimony respecting the genuineness of the 
checks. The question was objected to by the de- 
fendant, but permitted by the court. The wit- 
ness answered the question, and the admission 
of this testimony was one of the errors as- 
signed. The plaintiff then called Robert M. Lee, who 
testified that the teller admitted the checks were for- 
geries. The court held that there was no error in per- 
mitting the plaintiff to inquire of the teller whether he 
had not testified differently on a former occasion, but 
reversed the judgment for allowing Lee to testify to 
what the teller told him about the checks. 

State v. Norris, 1 Hayw. (N. C.) 495, is directly in 
point, and goes to the extent of holding that the State 
in acriminal prosecution *‘ may discredit its own wit- 
ness by proving that the witness on former occasions 
had given a different account of the transaction from 
that which he relates in court.’’ This is the report of 
atrial for murder before Judges Williams and Hay- 
wood. It appears from the report that Mrs. Thomp- 
son was called as a witness for the State, and testified 
to various facts concerning the homicide, some of 
which were not satisfactory to the prosecution. ‘The 
solicitor-general then moved to have leave to intro- 
duce witnesses to prove a variance between what Mrs. 
Thompson had sworn in court and what she had re- 
lated in several conversations to others. He admitted 
the rule in civil cases was that the party producing a 
witness should not afterward be permitted to dis- 
credit the witness, but the rule had never been 
adopted, as he knew of, in criminal cases.” The court 
said: ** The rule is so in civil cases let authorities be 
produced to show how it is in criminal ones.” The 
report states: ‘‘ The gentlemen on both sides searched 
for authorities, but could find none.” Thereupon the 
court allowed the witnesses to prove Mrs. Thompson's 
declarations to becalled. One witness said, in relat- 
ing the story, she omitted several circumstances men- 
tioned in her testimony. Two other witnesses, called 
to support her credit, stated she told the story tothem 
exactly as she now told it. Inuanoteto this case it is 
said that ‘ public opinion ran very high against the 
prisoner before and after the trial;’’ and it may be 
remarked that this is not the decision of a reviewing 
court, but the report of the proceediugs as they oc- 
curred on the trial, and that the ruling was made in 
the midst of the trial, with but limited opportunity 
for investigation, and upon the ground that no author- 
ities could be found. 

In addition to the foregoing cases cited in the note 
to Greenleaf’s Evidence, counsel for the State refers 
to the following ones: Hemingway v. Garth, 51 Ala. 
530; Johnson v. Leggett, 28 Kans. 591; Stearns v. Bank, 
53 Penn. St. 490; State v. Knight, 43 Me. 11-134. 

It is held in Hemingway v. Garth that ‘‘ a party may 
ask his own witness whether he has not, on a former 
occasion, made statements inconsistent with his testi- 
mony on the trial.’’ A witness called by the defend- 
ant was asked if hedid not, on a former trial, swear 
to a different statement from that then made by him; 
but no attempt was made to prove by others that he 
did so swear, or that he made such different state- 
ment. 

Johnson v. Leggett was an action for breach of mar- 
riage contract. The defendant called a witness, by 
whom he expected to prove that in a conversation with 
her the plaintiff denied there was a marriage contract. 
The witness, contrary to defendant's expectations, tes- 
tified that in the conversation the plaintiff claimed 
that there was a marriage contract. The defendant 
then offered a witness to prove that the witness who 
disappointed him stated, on a former occasion, that 
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the plaintiff in the conversation negatived such con- 
tract. This testimony was rejected by the trial court, 
andit was sought to reverse the judgment on that 
ground. But the Supreme Court of Kansas affirmed 
the judgment, holding that if a witness could be so 
impeached, it was a matter within the discretion of 
the court. 

In Stearns v. Bank it is distinctly held that ‘‘a party 
cannot discredit his own wituess by proving his con- 
tradictory statements upon other occasions, but must 
be restricted to proving the facts otherwise, by other 
evidence.” The decision of the court is directly 
against the proposition in support of which the case is 
cited by the prosecuting attorney, and it is probable 
that it was cited on account of the dissenting opinion 
of Thompson, J. 

The case of State v. Knight shows that on the trial in 
a prosecution fur murder the State called as a witness 
the prisoner’s mother, whose testimony, when taken 
alone, was not inconsistent with the prisoner’s inno- 
cence. Thecounsel for the State, in his closing re- 
marks to the jury, endeavored to show that the death 
of the deceased took place contrary to the mother’s 
statement; and disclaiming any intention of impeach- 
ing the competency or credibility of the witness, he 
insisted, upon the other facts adduced, that she was 
mistaken, and to show that this mistake was not un- 
natural, nor inconsistent with the most honest inten- 
tion, he referred to her extreme age, her appearance 
before the jury, bowed down, deaf and decrepit, and 
toher having forgotten her own son, who addressed 
her as mother. This course of argument was objected 
to by the prisoner’s counsel, but permitted by the 
court, and that was the error complained of with re- 
gard to the impeachment of a party’s own witness. 
Upon the question the court said: ‘‘ That a party call- 
ing a witness cannot impeach his competency or cred- 
ibility, if his testimony turns out unfavorable to him, 
is wellestablished. But itcertainly would not tend to 
develop truth to preclude a party from showing that 
his wituess was honestly mistaken, and no such rule 
is recognized in law. The rule of law is, that if a wit- 
ness proves a case against the party calling him, the 
latter may show the truth by other witnesses. * * * 
The mother of the prisoner had made the statement 
of her knowledge of the transaction, which the coun- 
sel for the State insisted was founded on mistake in 
some particulars, as shown by other facts and circum- 
stances in thecase. The evidence tended to show the 
mistake of the witness, being properly before the jury, 
is the subject of legitimate argument.’’ It is obvious 
that this case does not support the proposition to 
which it is cited. In the note to section 444 of Green- 
leaf’s Evidence the reader is directed to compare the 
following cases with those cited to sustain the text: 
Greenough v. Eccles, 5 ©. B. (N. S.) 786; Regina v. 
Williams, 6 Cox. Crim. Cas. 343; The Lochlibo, 1 Eng. 
Law & Eq. 645; 3 W. Rob. 310; Com. v. Hudson, 11 
Gray, 64; People v. Safford, 5 Den. 112; Bullard v. 
Pearsall, 53 N. Y. 230; McDaniel v. State, 53 Ga. 253. 

The case of Greenough v. Eccles arose after the pas- 
sage of the Common-law Procedure Act of 1854 (17 and 
18 Vict.), section 22, chapter 125, of which provides 
that ‘‘a party producing a witness shall not be allowed 
to impeach his credit by general evidence of bad char- 
acter, but he may, in case the witness shall, in the 
opinion of the judge, prove adverse, contradict him by 
other evidence, or by leave of the judge prove that he 
has made at other times a statement inconsistent with 
his present testimony; but, before such last-men- 
tioned proof can be given, the circumstances of the 
supposed statement, sufficient to designate the par- 
ticular occasion, must be mentioned to the witness, 
and he must be asked whether or not he has made 
such statement.”” The only matter before the court 








being the construction and meaning of the statute, the 


case, of course, can have no important bearing on the 
question under discussion. 

Regina v. Williams was a prosecution for man- 
slaughter. One of the witnesses for the prosecution 
having testified that he saw nothing done to the de. 
ceased after he was on the ground, counsel for the 
prosecution proposed to put the deposition of the wit. 
ness on the coroner's inquest into his hands. This was 
ovjected to, but Williams, J., said: ‘‘This very point 
was raised before we on the Welsh Circuit, where a 
witness gave evidence different to what was expected. 
I thought it a point of some difficulty, but I admitted 
it to be done on the ground of refreshing the memory 
of the witness, and the Court of Queen's Bench after- 
ward held that I wasright.”” The syllabus of the case 
is: ‘‘ Where a witness for the prosecution gives a dif- 
ferent answer on examination in chief to that which 
was expected, his deposition before the coroner or jus- 
tices, as the case may be, may be put in his hands for 
the purpose of refreshing his memory, and the ques- 
tion then put to him. If the witness persists in giving 
the same answer after his memory has been so re- 
freshed, the question may be repeated to bim from the 
depositions, in a leading form.” This is as far as the 
case goes, and is in strict accordance with the conclu- 
sion already announced upon the first question pre- 
sented by the record in the case at bar. 

The Lochlibo was a proceeding in the High Court of 
Admiralty on behalf of the Aberfoyle, a vessel lying at 
anchor, against the Lochlibo, for ruuning into her, and 
the chief defense was that the Lochlibo had a licensed 
pilot on board who had the exclusive direction of the 
vessel. A witness called in support of the plea con- 
tradicted it. It was then proposed to prove that the 
witness had given the proctor an entirely different 
statement of the transaction from that sworn to on his 
examination. The court held the proposed evidence 
incompetent, and excluded it. Dr. Lushington discus- 
ses the subject at length, and in the course of the opin- 
ion says that the rule in courts of common law is ‘‘that 
if your witness, upon being examined in chief or cross- 
examined even, in that case, does depose utterly con- 
trary to what might reasonably be expesied of him, 
you shall be at liberty on the trial to adduce other wit- 
nesses, for the purpose of proving the facts which you 
originally intended to prove, and censequently, of ne- 
cessity, by such evidence, negativ’ng that which the 
witness had so said.” ‘* But,’’ he says, ‘“‘I should be 
most reluctant myself, unless ths rule of law posi- 
tively compelled and coerced me, «t.any time to admit 
the statement of a witness made to a solicitor ev proc. 
tor, antecedent to the examination cf a witness, and 
signed by him for the purpose of contradicting that 
witness. It is, of course, the duty both of a proctor 
and of a solicitor, before they bring forw.ird a witness 
for examination and produce him in the vause, to as- 
certain, as directly as they can, the testimony that wit- 
ness is likely to give; but I have yet to learn that a 
witness is to be tied and pinned down by his signature 
before. I think itis for the interests of justice, and 
the only way to get at the truth, that a witness should 
go befure the examiner to give his evidence vot tied 
down or coerced by any statement previously made to 
any solicitor or proctor in the cause.”” In 3 W. Rob. 
310 there is no allusion to the subject under discus- 
sion. 

Com. v. Hudson, 11 Gray, 64, decides that «a witness 
called by the Commonwealth on a criminal ‘vial can- 
not, upon being recalled by the defendant, be cruss- 
examined by the district attorney upon his testimony 
before the grand jury.”” The indictment was for un- 
lawfully selling intoxicating liquors. A witness for 
the prosecution testified that he drank liquor in de- 
fendant’s shop but once. ‘The defendant, while put- 
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ting in his defense, recalled the same witness, and ex- 
amined him only in reference to certain threats made 
in his presence and hearing against the defendant, by 
snother witness for the Commonwealth, and to a debt 
from him to defendant.’’ The district attorney, on 
cross-examination, among other things in regard to 
the origin of this debt, and whether it was for liquor, 
put ike question: **Did you not testify before the 
grand jury that you bought intoxicating liquor two or 
three tims of Lewis in defendant’s shop?’’ The wit- 
ness answered that he did so testify. The defendant 
excepted to this testimony, and carried his exceptions 
to the Supreme Court, where they were sustained. 
Shaw, C. J., in the opinion, remarked that the testi- 
mony could “only be to disparage the witness, by 
showing that he testified differently. The whole course 
of practice is otherwise in this Commonwealth.” 

The conclusion of the court in the case of People v. 
Safford, 5 Den. 112, is stated as follows: “‘ We think 
that a party should in no case be allowed to give evi- 
dence for the sole purpose of impeaching his own wit- 
ness. On this ground a party is precluded from giv- 
ing evidence that his witness is of bad character, nor 
should he be permitted to give evidence of any descrip- 
tion which can only tend to discredit the witness. 
* * * Evidence that contradictory statements have 
been made by a witness is only allowable with w view 
to his impeachment—a ground not open to the party 
producing the witness.” The paragraph of the sylla- 
bus on this point is: ‘‘It is not competent for a party 
to discredit a witness called and examined by him, by 
asking him whether he had not made statements upon 
another occasion contradictory to the testimony which 
he had given.” 

Bullard v. Pearsall, 53 N. Y. 230, decides that, 
“where a party calling a witness is surprised by testi- 
mony contrary to his expectations, he may be permit- 
ted to interrogate the witness in respect to previous 
declarations made by the latter inconsistent with his 
testimony, for the purpose of probing his recollection, 
and by showing the witness that he is mistaken, in- 
ducing him to correct his evidence, or by recalling to 
his mind the statements previously made, drawing out 
an explanation of his apparent inconsistency, and also 
for the purpose of showing the circumstances which in- 
duced the party to call him, and such inquiries will not 
be excluded simply because they may result unfavor- 
ably to the witness. But, where the sole effect of an 
affirmative answer to a question asked by a party to his 
own witness will be to discredit the witness, it is prop- 
erly excluded,’’ And in the opinion of the court it is 
added: ‘‘In case he (the witness) should deny having 
made previous statements inconsistent with his testi- 
mony, we do not think it would be proper to allow 
such statements to be proved by other witnesses; but, 
where the questions as to such statements are confined 
to the witness himself, we think they are admissible.” 

The decision in McDaniel v. State is founded on a 
statute of Georgia which provides that a party shall 
not be permitted to discredit his own witness unless 
he first shows to the court that he has been entrapped 
by previous contradictory statements made by the wit- 
ness. In construing this statute the court say: “ It is 
not sufficient that he (the witness) shall have made 
contradictory statements. Such statements must have 
deceived, and led the party complaining to introduce 
him, and thus, unwittingly, to have been damaged by 
statements different from what he expected. Under 
such circumstances, the law permits a party to violate 
that salutory rule which assumes that one who brings 
& witness before a court has, at least, confidence in his 
truthfulness.’’ 

From this examination, thus made at length, of all 
the cases cited in Greenleaf’s Evidence, and referred 
to by counsel for the defendant in error, it appears 





that but one case is found among them (State v. Norris, 
supra) which can be regarded as an authority in favor 
of the proposition thata party may be allowed to prove 
the previous statements of his own witness which are 
at variance with his testimony on the trial. To this 
case may be added the opinion of Lord Denman, and 
occasional dissenting opinions that may be met with 
in the reports. 

Turning, now, to the authorities which deny the ad- 
missibility of such evidence, some of the leading works 
ov evidence may first be noticed. Dr. Wharton, in the 
last edition of his work on Evidence, says: ‘‘ By aset- 
tled rule of the English common law, while a party 
may contradict his own witnesses, though this may 
discredit them, he is not ordinarily permitted to im- 
peach them, even though called afterward by the op- 
posite side, either by general evidence, or by proof of 
prior contradictory statements.” ‘In this country,” 
says the same author, “‘ while a party eannot ordi- 
narily discredit his own witness, his right to prove facts 
inconsistent with those stated by such witness is un- 
questioned, even though this discredit the witness ma- 
terially; and he may examine the witness in advance 
as to such conflicting facts, arraying them, as it were, 
against him, though beyond this, in the way of im- 
peaching the witness, the privilege does not go.” 
1 Whart. Ev., § 549. 

In Phillips on Evidence the English cases are re- 
viewed, and the arguments of Lord Denman in Wright 
v. Beckett, supra, in favor of permitting a party to 
prove the previous contradictory statements of his own 
witness, are fully presented. The author concludes 
his discussion of the subject as follows: ‘‘ It must be 
admitted however that the weight of modern authority 
is in opposition to the opinion, reasoning and argu- 
ments of Lord Denman, above stated.’’ 2 Phil. Ev. 
(5th Am. ed.) 831. The subject is also discussed in 
Starkie’s Evidence, where the English cases are also 
reviewed, and the conflicting opinions of Lord Den- 
man and Baron Bolland, in Wright v. Beckett, are re- 
ferred to, and that author says that, ‘‘ notwithstand- 
ing the reasons above suggested, the prevailing opinion 
seems to be that a party who calls a witness is not at 
liberty then to impeach his credit and nullify his tes- 
timony.”’ Starkie Ev. (10th Am. ed.) 250. To the same 
effect is 2 Tayl. Ev., p. 951, § 1049, and Best Ev., § 645. 
These conclusions are fully sustained by the reported 
cases, as an examination of them will show. 

Regina v. Ball, 8 Car. & P. 745, was a prosecution for 
assault with intent to murder. The case turned upon 
the identity of the prisoner, whom the prosecutor 
swore he had never seen before the evening of the as- 
sault, when, he testified, he had seen him in the beer 
shop of Mrs. Sarah Turner. The prosecution then 
called Sarah Turner, who in her evidence contradicted 
the prosecutor as to the fact of the prisoner having 
been at her house on the evening in question. In the 
course of the examination in chief the counsel for the 
prosecution was permitted to ask the witness if she 
had been examined before the magistrate. She said 
she had, twice; that her statements had been taken 
down in writing, and that upon the last occasion she 
bad signed the deposition; and she stated that she had 
then given the same account that she now gave in 
court. It was then proposed by the counsel for the 
prosecution to prove that the statements made before 
the magistrate were wholly inconsistent with the ac- 
count given at the trial. Erskine, J.: ‘‘ You cannot 
put in evidence for the purpose of discrediting your 
own witness. You may call other witnesses to prove 
the facts denied by this witness, and incidentally con- 
tradict her, and show her to be unworthy of credit; 
but you cannot call a witness, or give evidence not 
otherwise admissible, for the purpose of discrediting 
your own witness.” 
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In People v. Safford, supra, the conviction of the pris- 
oner was reversed, solely on the ground that the trial 
court admitted evidence of the same character as thxt 
excluded by Erskine, J., in the above case of Regina 
v. Ball. 

In the case of Com. v. Welsh, 4 Gray, 535, it is held 
that “a witness who has testified in chief that he does 
not know certain facts cannot, although he shows a 
disposition to conceal what he knows, be asked by the 
party calling him whether be did not on a former occa- 
sion swear to his knowledge of those facts.” In the 
course of the opinion, Shaw, C. J., said: **The evi- 
dence of what the witness testified before the grand 
jury ought not to have been received. It bore upon no 
question pertinent totheissue. * * * It couldonly 
be to disparage the witness, and show him unworthy 
of credit with the jury, which was inadmissible.” The 
same rule was followed in the case of People v. Jacobs, 
49 Cal. 384. On the trial of a prosecution for rape, a 
witness was called by the prosecution to prove threats 
by the prisoner. The witness testified that the pris- 
oner made no threats, and the prosecutor was then 
permitted to call a witness who testified that, in acon- 
versation with him, the former witness stated that the 
prisoner bad made threats. For the admission of this 
evidence the judgment was reversed. 

In Melluish v. Collier, 14 Jur. 621 (15 Adol. & E.[N. 
8.}, 69 E. C. L. 877), it is held that, “when a witness 
gives evidence adverse to the party who calls him, he 
may be asked whether he has not given a different ac- 
count of the matter in question before the trial, but if 
the witness denies it, the person to whom he gave that 
account cannot be called to contradict bhim;” and 
‘* where a witness gives evidence of a fact adverse to 
the party who calls him, other witnesses may be called 
to disprove the fact, if it be relevant to the issue in the 
cause.” See also Holdsworth v. Mayor, etc., 2 Moody 
& R. 153; Allay v. Hutchings, id. 358; Winter v. Bult, 
id. 357. This it the doctrine maintained by a longline 
of American cases, among them the following: Thomp- 
son v. Blanchard, 4 N. Y. 303; Pollock v. Pollock, 71 id. 
137; Coulter v. Express Co., 56 id. 588; Nichols v. 
White, 85 id. 531; Gadsby v. Dyer, 91 N. C. 312; Becker v. 
Koch, 104 N. Y. 394; Cox v. Eayres, 55 Vt. 24; Bauskett 
v. Keitt, 22 8. C. 187, 197; Burkhalter v. Edwards, 16 
Ga. 593; Railroad Co. v. State, 41 Md. 268; Bullard v. 
Pearsall, 53 N. Y. 230; Stearns v. Bank, 53 Penn. St. 
490; Queen v. State, 5 Har. & J. 231; Adums vy. 
Wheeler, 97 Mass. 67. 

Statutes similar in their provisions to the English 
Common-law Procedure Act have been adopted by 
Massachusetts, Kentucky, Georgia, and some of the 
other States. The enactment of such statutes is itself 
a recognition of the necessity of a resort to legislation 
to accomplish the change in the rule thereby effected, 
and has been so regarded by the courts of the States 
where they have been adopted. The Kentucky statute 
on the subject is contained in section 660 of the Civil 
Code of Practice, which is also made applicable to 
criminal cases. It provides that “ the party producing 
awitness * * * may contradict him * * * by 
showing that he has made statements different from 
his present testimony.’”’ The Supreme Court of that 
State, in the case of Champ v. Com., 2 Metce. (Ky.) 17, 
concerning that provision, said that, “prior to the 
adoption of the Civil Code, a party who was surprised 
by the testimony of his own witness was allowed to 
contradict him only by proving that the fact stated in 
evidence was different. By the Code, as already shown, 
an additional means of contradiction is allowed. It 
may be shown that the witness has made statements 
different from his present testimony.” 

In Brooks v. Weeks, 121 Mass. 433, Endicott, J., in 
commenting upon the Massachusetts statute, says: 
*‘ Before its passage, the wituess could not be directly 





contradicted. The objectof the statute is simply to 
allow the party to impeach the credibility of his wit- 
ness by showing, inthe manner pointed out, that he 
has made statements inconsistent with his testimony.” 
And in Ryerson vy. Abington, 102 Mass. 526, Gray, J., 
after quoting the statute, proceeds as follows: **So 
great a change in the rules of evidence, giving so ex- 
tensive a power to a party to introduce proof in con- 
tradiction and disparagement of a witness put on the 
stand by himself, uncontrolled by the discretion of the 
judge before whom the trial is had, must be kept 
strictly within the bounds of the statute.’’ An extract 
from the opinion of the court in the case of McDaniel 
v. State, supra, has already been given, showing the 
view taken of the subject by the Supreme Court of 
that State. 

A diversity of reasons for their contention are given 
by the advocates of the admissibility of evidence 
offered by a party to prove contradictory statements 
made by his witness. One is that it should be admit- 
ted in order to set the party right before the jury; 
another, that it is necessary to prevent a party from 
being sacrificed by the contrivances of designing wit- 
nesses; and still another, that u party should have the 
same right to impeach his own witness, when his tes- 
timony is unfavorable to him, that he has to impeach 
his adversary’s. The last one is chiefly urged by 
Jeremy Bentham in his Rationale of Judicial Evi- 
dence, 70-79, and adopted by Mr. Appleton in his 
treatise on the Law of Evidence; but it has never re- 
ceived judicial sanction, unless it be found in the opin- 
ions expressed by Lord Denman. The first of the 
reasons stated appears altogether insufficient. The 
object of judicial inquiry is to determine the truth of 
the issues. To be of any value, the evidence given 
shou!d be relevant to the issues. Hence a party may 
prove any fact material to the issues, though such 
prvof contradict and collaterally discredit his own 
witness; but he cannot give evidence collateral to the 
issues, merely to contradict or discredit his own wit- 
ness. It has never been claimed that such contradic- 
tory statements of the party’s witness are evidence of 
the facts so stated. What aid, then, can their proof 
afford in ascertaining the facts at issue? If without 
such evidence the party must fail, he must certainly 
do so with it. The only difference is that in the latter 
case the party, in addition to having a cause which he 
failed to prove, would have a discredited witness by 
whose testimony he attempted to proveit. It is obvi- 
ous such testimony is wholly irrelevant uniess it be 
competent by way of impeachment; and, if one 
method of impeachment is open to the party calling 
the witness, no reason can be given why every legiti- 
mate means of impeachment should not be allowed 
him. The other reason assigned for the admissibility 
of this kind of testimony is that without it a party 
might be sacrificed by the contrivances of an artful 
witness, who, it is said, might through collusion with 
the opposite party, or from other vicious motive, by 
favorable statements induce a party to call him, and 
then testify against him, and in this way ruin his 
cause, unless proof of the previous statements of the 
witness be permitted. This is but an argument in 
favor of the party’s right to impeach his own witness, 
for it must be conceded that no other legitimate effect 
can be claimed from the proof of the contradictory 
statements than that of neutralizing the hostile testi- 
mony by casting discredit on the witness. Yet while 
this is its only legitimate effect, the danger of sacrific- 
ing one party by admitting it is not less than that of 
sacrificing the other by excluding it. It is not difficult 
to understand that the evil consequences to be appre- 
hended from permitting the former statements of a 
witness, in contradiction of his testimony on the trial, 
to be proven by the party calling him, may be quite as 
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serious, and the apprehension as well grounded, as any 
likely to result from adhering to the rule as now estab- 
lished. A person might, from motives of spite or re- 
venge, make statements against the accused in a crim- 
inal case which, if true, would be sufficient to convict, 
for the purpose of having them communicated to the 
prosecutor, and thus procuring himself to be called as 
a witness; and if, when put upon his oath on the trial, 
he testifies truly that he knows nothing about the case, 
aud the prosecuting attorney were then allowed to 
prove the former statements of the witness, the jury 
might give them such weight as would turn the scale 
in a doubtful case, and the revenge of the witness 
would be gratified. Then, a party might operate upon 
awitness, by inducing him to make statements in his 
favor when not under oath, for the purpose of manu- 
facturing evidence in his behalf, and if, when exam- 
ined by him, the witness should feel the obligation of 
his oath, and abandon his purpose to testify falsely, or 
be obliged to do so under cross-examination, the party 
who operated upon him would be prepared to destroy 
his credibility by proofs of the false statements he pro- 
cured him to make, and thus not only prevent his be- 
ing injurious, when he could not or would not be use- 
ful, but have whatever advantage such statements 
might give him to the jury. The rule that a party can- 
not discredit his own witness, by proving that he had 
made statements at other times inconsistent with his 
testimony on the trial, is the result of long experience, 
aud has been steadily adhered to by the courts of this 
country and of England. That the rule has generally 
operated favorably in judicial investigations can 
hardly be questioned. If it be conceded it has not had 
that effect in every instance, as much may be said of 
many well-established rules of law, and the general 
good result is to be regarded, rather than the particu. 
lar inconvenience; and it may well be doubted 
whether it is not a sounder rule than that adopted by 
some statutes, which leave it within the unregulated 
discretion of each judge to admit such, and only such, 
testimony as may seem to him expedient. For the 
error in admitting in evidence jthe statements of the 
witness Roberts at the coroner’s inquest, the judg- 
ments of the courts below must be reversed and the 
cause remanded for a new trial. 


MINSHALL, J., dissents from the second proposition 
of the syllabus and from the judgmeut of reversal. 


SPeaR, J., did not sit. 








WITNESS—QUALIFICATIONS—PARTIES. 


NEW JERSEY SUPREME COURT, JUNE 10, 1889. 


Strate (PERcEY, Prosecutor) v. POWERS. 

The fact that a party in a suit does not believe that God will 
punish perjury does not render him incompetent as a 
witness in his own behalf. 

ERTIORARI to Court of Common Pleas, Essex 
county. An appeal in an action of debt, begun in 

a court for the trial of small causes, came on for trial 

in the Essex Common Pleas. The plaintiff, whose ad- 

ninistratrix is now the defendant in certiorari, was 
sworn as a witness in his own behalf, and subsequently 
the defendant, now plaintiff in certiorari, tendered 
himself as a witness in his own behalf. The plaintiff 
objecting to his competency, on the ground that he 

did not believe in the existence of a Supreme Being, 

and ina future state of rewards and punishments. 

The defendant stated that he did believe in the exist- 

euce of a Supreme Being; that he did not disbelieve 

in a future state of rewards and punishment; that he 
believed the punishment prescribed by the State laws 





to be the only punishment which he would receive for 
false swearing; and further than that he could not 
honestly go. Upon this the Common Pleas excluded 
him as incompetent, allowed him an exception, and 
subsequently reudered judgment for the plaintiff. 
Hence this certiorari. 

Argued June Term, 1888, before Depue, Van Syckel 
and Dixon, JJ. 


J. A. Beecher, for plaintiff in certiorari. 
L. McCarter, for defendant in certiorari. 


Dixon, J. Assuming the common-law rule to be 
that no person can be a witness in a judicial proceed- 
ing unless he believes that God will punish perjury, it 
becomes necessary to consider the effect of that clause 
in the first article of our State Constitution, which de- 
clares that ** no person shall be denied the enjoyment 
of any civil right merely on account of his religious 
principles.”” By statute, in this State, parties in suits 
are generally competent witnesses in their own bebalf, 
and when the prosecutor tendered himself as a wit- 
ness in bis own behalf before the Common Pleas his 
right to testify would have been conceded had he be- 
lieved that God would punish perjury. His right was 
denied merely because he did not sv believe. It was 
not that he did not think himself bound to tell the 
truth according to his oath, but only that he had not 
an affirmative faith that the Divine Being would in- 
flict some penalty upon him if he violated his obliga- 
tion. Two questions therefore arise— First, is the right 
of a party to testify in his own behalf a civil right; 
second, is the belief of a person as to whether God will 
punish perjury to be ranked among his religious prin- 
ciples. By civil rights, I understand those rights 
which the municipal law will enforce, at the instance 
of private individuals, for the purpose of securing to 
them the enjoyment of their means of happiness. 
They are distinguishable from natural rights, which 
would exist if there were no municipal law, some of 
which are abrogated by municipal law, while others 
lie outside of its scope, and still others are enforceable 
under it as civil rights. They are also distinguishable 
from political rights, which are directly concerned 
with the institution and administration of govern- 
ment. Among civil rights is the right to prosecute 
and defend actions in the courts of the Commonwealth 
according to the established rules of practice. This 
proposition is sufficiently vindicated by a reference to 
the Civil Rights Cases in the Supreme Court cof the 
United States (100 U. S.), where it is assumed as true 
by all the justices of that tribunal. Thus in Strau-ler 
v. West Virginia, 100 U. S. 303, Mr. Justice Strong, 
expressing the opinions of himself and all bis associ- 
ates, except Justices Clifford and Field, says that the 
Fourteenth Amendment of the Federal Constitution 
was intended to secure to the colored race all the civil 
rights which the white race enjoy, and speaks of sec- 
tion 1977 of the Revised Statutes of Congress (which 
enacts that all persons within the jurisdiction of the 
United States shall bave the same right to sue, be par- 
ties and give evidence) as putting in the form of a 
statute what had been substantially ordained by the 
constitutional amendment. And in Ex parte Virginia, 
100 U. S. 339, 367, Mr. Justice Field, speaking for bim- 
self and Mr. Justice Clifford, says: *‘The equality of 
the protection secured (by the Fourteenth Amend- 
ment) extends only to civil rights, as distinguished 
from those which are political, or arise from the form 
of the government and its mode of its administration; 
and yet the reach and influence of the amendment are 
immense. It opens the courts of the country to every 
one, on the same terms, for the security of his person 
and property, the prevention and redress of wrongs, 
and the enforcement of contracts. It assures to every 
one the same rules of evidence and modes of pro- 





112 





THE ALBANY LAW JOURNAL. 

















cedure,’’ etc. In the light of these statements, it seems 
clear that the statutory right of a party to testify in 
his own behalf is a civil right. 

The next question is whether a person’s belief, as to 
the punishment of perjury by the Deity, is to be 
classed among his religious principles. This is, I think, 
equally clear. Religious principles are those senti- 
ments, concerning the relations between God and 
man, Which may influence human conduct. Of these, 
perhaps, the most influential hitherto has been the 
view entertained as to the probability that God would 
punish vice. A person’s sentiments on that subject 
must be deemed part of his religious principles. It is 
urged that disbelief cannot be called a religious princi- 
ple. Perbaps, if one denied the existence of a Supreme 
Being, it might in a proper sense be said that he had 
no religious principles, because he could not entertain 
any opinion touching the relations between God and 
man, unless a denial of any such relations might be so 
denominated. But toa person who believes in the 
existence of a Supreme Being there pertain, neces- 
sarily, or at least probably, some views with regard to 
the relations between Him and us which modify the 
life of the individual. The mere fact that in these re- 
lations he has discovered no divine purpose of punish- 
ment for specific acts does not militate against his pos- 
session of religious principles, and among them are his 
belief, his disbelief, and his doubt concerning those 
relations. From these premises it seems to follow 
that, when a party claims the statutory right to testify 
in his own behalf, he cannot be denied on the ground 
that he does not believe God will punish perjury. 

It may be suggested that the civil rights protected 
by this clause of the Constitution are only thuse which 
were recognized when the Constitution was framed, 
and that therefore the right of a litigant to be a wit- 
ness for himself having been created since that time, it 
is not among those thus secured. But it would, I think, 
be unreasonably cramping this provision thus to con- 
fine it. One of the great causes which led to the set- 
tlement of the American colonies was the desire of the 
immigrants that their government should not make 
discriminations against them because of their religious 
tenets. It was not so much that they esteemed any 
particular privilege denied to them as of value suffic- 
ient to warrant their expatriation, but they insisted 
upon the more genera] doctrine, that their belief or 
dishelief on religious topics should not debar them 
from rights which the laws afforded to other subjects. 
Even up to the time of the Revolution, this doctrine 
had not broadened out into the principle which we 
now consider just; for in the Colonial Constitution of 
July 2, 1776, equality of rights was claimed for only 
those of Protestant faith, the language being *‘ that no 
Protestant inbabitant of this colony shall be denied 
the enjoyment of any civil right merely on ac- 
count of his religious principles.”” But evidently 
the framers of that instrument were aiming to estab- 
lish a rule of action which should control the opera- 
tions of all departments of the government they were 
forming, and not merely to guard the rights they had 
previously possessed. It was because those rights had 
been inadequate that they had repudiated the govern- 
ment which refused to enlarge them, and to secure 
such extension the new government was organized. In 
this government so important was to be the doctrine 
of impartialty toward the religious views of Protest- 
ants, at least, that every person entering upon the ex- 
ercise of legislative functions was required to bind 
himself by an oath not to assent to any law, vote or 
proceedings which should annul, repeal or alter it. 
The idea that, in enacting laws to confer upon the peo- 
ple civil rights not before enjoyed, or in their inter- 
pretation this fundamental doctrine could be disre- 
garded, appears wholly inadmissible. When, in 1844, 








a more enlightened spirit stripped the doctrine of itg 
sectarian bonds, and developed it into a principle of 
liberty, assuring to all persons the enjoyment of civil 
rights irrespective of their religious principles, there 
was certainly no purpose to lessen the scope or vigor 
of its operation. It was still designed to permeate 
every department of the government. The object in 
view was to guarantee to every one that his religious 
principles should never, under any circumstances, be 
made the ground of denying to him any civil right 
which, with different religious principles, he might 
lawfully claim. I can perceive no reason for insisting 
upon the enforcement of this constitutional provision, 
with regard to rights existing at the time of its adop- 
tion, which does not with equal strength support its 
application to those subsequently created. My con- 
clusion is that the defendant below should have been 
admitted as a witness, and that consequently the judg- 
ment of the Common Pleas must be reversed. The 
record should be sent back tothe Common Pleas fora 
new trial. It is, of course, not intended to imply by 
the foregoing cpinion that the competency of wit- 


nesses generally will not be affected by their religious ° 


principles. It is only when the civil rights of the prof- 
fered witness himself are involved that the constitu- 
tional prohibition cau be interposed. 


DepveE, J., dissents. 





NEW YORK COURT OF APPEALS ABSTRACT. 

AGENCY—DEATH OF PRINCIPAL—RATIFICATION.— 
(1) An agent, under a power of attorney duly executed 
and recorded several years before, received payment 
of a mortgage to his principal after the principal's 
death, and with knowledge of that fact, and executed 
a release of the mortgage. The debtor made no in- 
quiries concerning the principal. Held, that the agent’s 
authority was revoked by the death of the principal, 
and the attempted release of the mortgage was void. 
The question is not new, and it has been uniformly an- 
swered by our decisions to the effect that the death of 
the principal puts an end to the agency, and therefore 
is an instantaneous and unqualified revocation of the 
authority of the agent. 2 Kent Com. 646; Hunt v. 
Rousmanier, 8 Wheat. 174. There can be no agent 
where there is no principal. There are no doubt ex- 
ceptions to the rule, as where the agency is coupled 
with an interest (Knapp v. Alvord, 10 Paige, 205; Hunt 
v. Rousmanier, supra; Hess v. Rau, 95 N. Y. 359); or 
where the principal was a firm, and only one of its 
members died (Bank v. Vanderhorst, 32 N. Y. 553); 
but both cases recognize the general rule to be as above 
stated. Inu Davis v. Bank, 46 Vt. 728, the rule was ap- 
plied. The defendant paid money to the agent after 
the death of the principal, but in ignorance of it, and 
the administrator of the deceased recovered. It is quite 
unnecessary to go through the cases on this subject. 
The rule at common Jaw which determines the au- 
thority of an agent by the death of his principal, 
whether the fact of death is known or not, is well set- 
tled, and no notice is necessary to relieve the estate of 
the principal of responsibility, even on contracts into 
which the agent had entered with third persons who 
were ignorant of his death. Those who deal with an 
agent are held to assume the risk that his authority 
may be terminated by death without notice to them. 
This rule was established in England (Leake Cont. 487), 
although now modified by statute, and is generally ap- 
plied in this country (Story Ag., § 488; 1 Pars. Cont. 
71; 2 Kent Com.. 12th ed., 645, 646). In some States 


alterations have been made by statute, and following 
the civil law, it was held in Pennsylvania (Cassiday v- 
McKenzie, 4 Watts & S. 282) that the acts of an agent 
or attorney, done after the death of his principal. are 
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binding upon the parties. This was however in oppo- 
sition to the current of authority (1 Pars. Cont. 71; 2 
Kent Com. 646); but even that case does not aid the 
defendant, for here the agent knew of the death of his 

neipal. Moreover, the defendant might have known 
ithad he taken the precaution to inquire. He had 
never before dealt with the agent. The power of at- 
torney was not of recent date, and the defendant 
should be held to have assumed the burden of showing 
that Hartwig was, at the moment of the transaction, a 
person authorized to act so as to bind the real owner 
of the bond and mortgage, whoever that person might 
prove to be. There is no equity in bis favor, for the 
loss, if any, is from his own negligence. (2) It appeared 
that the administratrix of the deceased principal was 
abroad with him until his death; that the mortgage, 
which was for $2,000, was acquired through the agent 
during the principal’s absence; that on the return of 
the administratrix the agent gave her a box, which he 
said contained all her property, but which contained 
no paper describing the mortgage in question. There 
was however a memorandum containing an item dated 
as of the time when the mortgage was paid, as follows: 
“De Kalb, Brooklyn, 2,071.65”’—but it mentioned no 
mortgage. The premises covered by the mortgage in 
question were not on De Kalb but on Carlton avenue. 
Held, that the administratrix had not such knowledge 
of the payment as would imply a ratification. Sher- 
wood v. Hauser, 94 N. Y. 626; Baird v. Mayor, 96 id. 
567; Crane v. Baudouine, 55 id. 256; Westerlo v. De 
Witt, 36 id. 340. June 4, 1889. Weber v. Bridgman. 
Opinion by Danforth, J. 


BILLs OF LADING—INDORSEMENT—SALES.—M., D. & 
Co. were merchants at Manilla, and the same persons 
were bankers at Glasgow under the name of M., T. & 
Co. Defendant wasa commission merchant at New 
York and the agent of both firms. In September, 1883, 
he sold 4,000 bales of hemp, ‘‘ to arrive’’ from Manilla 
during October or November, and notified M., D. & 
Co. thereof. The sale was intended to be for account 
of M., D. & Co., though made in defendant’s name. In 
October M., D. & Co. shipped 4,000 bales of hemp from 
Manilla to New York, the bills of lading being made 
out to them or order. They indorsed the bills in blank, 
and delivered them to plaintiff, a banking corporation, 
to secure bills of exchange drawu by them on M., T. 
&Co. Plaintiff advanced money on the bills of ex- 
change, which were afterward accepted by M., T. & 
Co., without reliance on or knowledge of the sale by 
defendant. In January, 1884, plaintiff sent the bills of 
lading to its agent in New York, at the request of M., 
T. & Co., for delivery to defendant. When M., D. & 
Co. shipped the hemp they intended to use it to fulfill 
the contract of sale made by defendant. The firms of 
M., D. & Co. and M., T. & Co. became insolvent, owing 
plaintiff the advances mentioned, and owing defendant 
alargesum. On March 5th plaintiff wrote to defend- 
ant, inquiring if the hemp had been sold “to arrive,” 
to which defendant replied affirmatively, stating that 
the contract had been taken in his name. On the 10th 
defendant wrote that he rescinded the “‘ notice” given 
five days previously, stating that the hemp had been 
sold, and stated that his relations with M., T. & Co. 
were such that he should treat the sales as for his own 
account. Meanwhile hemp had fallen in price, so that 
the contract could be filled for less money. No ad- 
vances were made or liability incurred on the faith of 
defendant’s letter of March 5th, stating that the hemp 
was sold. A controversy then arose between plaintiff 
and defendant as to whether defendant was bound to 
deliver the particular hemp in fulfillment of his con- 
tract, and to turn over to plaintiff the whole proceeds, 
less commissions, etc., to be applied to the advances on 
the bills of exchange mentioned, or whether he could 
substitute any other hemp such as would comply with 








his contract. Held, that as between plaintiff and de- 
fendant, the latter might substitute other hemp, and 
treat the sale as made for his own account, and thus 
apply the profits of the transaction to the debt owed 
him by his insolvent principals. Second Division, 
June 4, 1889. Hong Kong & Shanghai Banking Corp. 
v. Cooper. Opinion by Vann, J. 


EsTOPPEL—CONVERSION—APPEAL.—(1) In an action 
by the payee’s administrator against the maker’s ad- 
ministrator, to recover the amount of a note, it ap- 
peared that the payee’s heirs had surrendered the note 
to the maker under an agreement with him. Held, 
that as plaintiff was neither a party nora privy to the 
agreement, defendant was not estopped to interpose 
the defense of limitation. (2) Plaintiff offered in evi- 
dence the note in question, and it was admitted, over 
defendant’s objection, that it was barred by limita- 
tion. As the note appeared on its face to be barred, 
plaintiff took a continuance in order to obtain evidenve 
to avoid the statute. No pretense of a cause of action 
for conversion was made on the trial, and no demand 
or refusal was proved. Held, not an action for the con- 
version of the note. June 4, 1889. Myers v. Cronk. 
Opinion by Peckham, J. 


EVIDENCE — FRAUDULENT REPRESENTATIONS.— In 
an action for damages for fraud in the exchange ofa lot 
of marble, plaintiff claimed that he exchanged a house, 
the price of which was fixed at $5,100, for $1,100 in cash, 
and a lot of marble represented by defendant to be 
worth $3,000, the defendant to assume a mortgage of 
$1,000, and that the marble was in fact only worth 
about $1,000. Defendant gave evidence to show that 
he told plaintiff that the market value of the marble 
was only about $1,000, and also that no fixed price was 
agreed upon in the exchange for the house. Held, that 
it was reversible error to exclude defendant’s offer to 
show that the house was not worth $5,100, or any thing 
like that sum. Second Division, June 4, 1889. Weid- 
nervy. Phillips. Opinion by Brown, J. Bradley and 
Haight, JJ., not sitting. 


INSURANCE—POWERS OF AGENTS.—(1) In an action 
on an alleged contract of insurance there was evidence 
that plaintiff's agent made a written application for 
insurance, specific in all its details, with satisfactory 
arrangement as tothe payment of premium, and de- 
fendant’s agent stated that he would “bind the risk” 
from that date if the company was not already on the 
risk, and that it was understood that the policy was 
binding from that time. Held, that the jury were au- 
thorized from this evidence to find that a valid con- 
tract of insurance was then made. Ellis v. Insurance 
Co., 50 N. Y. 403. (2) Defendant’s agents, at the time of 
making the contract with plaintiff, which was a “spe- 
cial’ risk, had not received their commission of au- 
thority, but they hada letter written by the general 
agent, V., saying, ‘“‘ If your appointment is confirmed, 
your jurisdiction will be the city of Brooklyn, outside 
the shore line, but we shall expect you to write no 
large risks for us until you know for certain that we 
are not in, through our New York office. As we are 
now on all Brooklyn specials of any size that we will 
write, please do not undertake to write any specials 
for usatpresent.’”’ Later they received a letter from 
the company, saying, ‘‘ We take very great pleasure in 
forwarding to your address by mail to-day a commis- 
sion of authority as agents of this company in the city 
of Brooklyn. We deem it unnecessary to enter into 
any detailed instructions as to the conduct of our busi- 
ness at your agency, as our Mr. V. has written you 
upon that subject.’’ This last letter only was shown 
to plaintiffsagent. Held, thatit indicated «a general 
agency, and the reference to V.’s letter was not 
sufficient to give plaintiff notice of any limitation of 
the agents’ authority as to writing special risks. A 
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general agent may bind his priucipal by an act within 
the scope of his authority, although it may be con- 
trary to his special instructions. Story Ag., § 733; 
Walsh v. Insurance Co., 73 N. Y. 5; Lightbody v. In- 
surance Co., 23 Wend. 18; Angell v. Insurance Co., 59 
N. ¥. 171. In Walsh v. Insurance Co. the rule is stated 
as follows: “ Nor would restriction upon the power of 
an agent, not known to persons dealing with them, 
limiting the usual powers possessed by agents of the 
same character, exempt the principal from responsi- 
bility for his acts and contracts which were within 
the ordinary scope of the business intrusted to him, 
although he acted in violation of special instructions.” 
Lightbody v. Insurance Co. was a case very similar to 
the cuse under consideration. The plaintiff owned 
property in Utica, upon which he procured insurance in 
the defendant company by parol agreement with an 
agent in Troy, whose authority was limited to ‘* Troy 
and vicinity,”’ and who was denied the power to in- 
sure special risks. The plaintiff's property was a spe- 
cial risk. The Supreme Court held the agreement to 
be binding on the defendant, Bronson, J., saying: 
“Although he [the agent] must answer to his princi- 
pals for departing from their private instructions, he 
clearly bound them so far as third persons dealing 
with him in good faith are concerned.’’ The manner 
of conducting the business of insurance is so well 
known that a person may reasonably assume that one 
having the apparent power of a general ageut is not 
limited by his instructions as to the class of risks he 
may insure. Corporations organized under the laws 
of other States, and having their general officers in 
those States, do business in this State through agents 
who are intrusted with policies signed by the officers 
of the company, and which become binding contracts 
upon the indorsement of the agent. Such agents huve 
power to make original contracts of insurance, and 
this mode of conducting the business is so well estab- 
lished that it has becomea part of the common knowl- 
edge of the community, and judicial notice must be 
taken of it. Ellis v. Insuranve Co., 50 N. Y. 406, 407. 
Persons dealing with such agents in good faith have 
the right to assume that they possess the power usu- 
ally exercised by that class of officers; and unless the 
limitation on their authority is brought to their 
knowledge,the contracts made with them will be bind- 
ing upon the company. Walsh v. Insurance Co., supra. 
There was nothing in the transaction between Barker 
and Hammond, as shown by the evidence, from which 
the court could assume that Barker had any notice of 
any limitation on the agents’ power. At the time of 
making the agreement, Hammond showed him a let- 
ter from the company, and it having been proven by 
Sedgwick, that prior to the fire but one letter from the 
company was received, itmust be assumed that the 
letter shown was that of October 13. As I have al- 
ready shown, this letter constituted Sedgwick & Ham- 
mond the general agents for the city of Brooklyn, and 
no one in reading it could have supposed that by the 
reference to the Van Valkenburgh letter, the company 
intended to place any limitation upon the agents’ 
power, but that the direction contained therein,related 
to the manner of conducting the company’s business 
at theagency. We think the contract made with Ham- 
mond was therefore binding upon the company. (3) 
There being a conflict of evidence as to whether the 
insured property was inside or outside “the shore 
line,’’ the court properly left the question to the jury. 
Second Division, June 4, 1889. Ruggles v. American 
Cent. Ins. Co. Opinion by Brown, J. 


MARRIAGE — AGENCY — OF HUSBAND— EVIDENCE.— 
Defendant was a married woman, and, with her hus- 
band and children, lived in property owned by her, 
and used as an hotel. The hotel was wholly managed 








by the husband, whose uame was used as proprietor, 
and who did all the buying of supplies. Defendant did 
only such work as is usual for the wife of a landlord. 
Plaintiff sold meat for use at the hotel, his contract be- 
ing entirely with the husband, who did not pre. 
tend to represent the defeidant. The busband made 
paymevts on account during the time in which the 
meat was supplied, a period of about two years. Held, 
that the evidence did not warrant a finding that the 
husband acted as defendant’s agent. Second Division, 
June 4, 1889. Dickerson v. Rogers. Opinion by 
Parker, J. 


MUNICIPAL CORPORATIONS—PUBLIC IMPROVEMENTS 
—ASSEsSOKS.—(1) Defendant’s charter prohibited the 
change of the grade of a street, as established, except 
on petition of the owners of a majority of the abut- 
ting property, etc. Held, that an ordinance and as- 
sessment for paving a street are not rendered invalid 
by the fact that some slight changes and modifications 
in the grade are made in the course of the paving, 
without a petition for such changes having been made 
by the property-owners, where it does not appear that 
such changes increased the cost of the paving. (2) 
The charter authorized the common council to deter- 
mine what portion of the expense for street grading, 
paving, etc., should be assessed ‘‘upon such portions 
of the real estate in said city, and agaiust the owners 
thereof, as the assessors of said city shall deem more 
immediately benefited by such improvement.” Held, 
that in determining the benefits, the assessors act ju- 
dicially, and that they are not acting upon an errone- 
ous principle in apportioning the expense according to 
the number of feet front owned by each person, though 
some lots may be vacant and others occupied by valu- 
able buildings. (3) The charter provided that no part 
of the expense of grading or paving a street ‘‘shall be 
assessed upon any lands not bordering on or touching 
said street.” Held, that a street-car company, whose 
tracks run through the center of the street, is not as- 
sessable for the expense of paving it. (4) Section 46 of 
the Code of Civil Procedure of New York, providing 
that a judge shall not sitas such, or take any part in 
the decision of a cause, ifhe is related by consanguin- 
ity or affinity to any of the parties, does not apply to 
such quasi judicial officers as assessors. Knapp v. City 
of Brooklyn, 97 N. Y. 520-523; Foot v. Stiles, 57 id. 
399-406; People v. Wheeler, 21 id. 82-86. (5) The char- 
ter provided that in case uny of the assessors should 
be ‘‘ interested’’ in property liable to be assessed, an- 
other assessor should be appointed in his place. It 
also provided that the expense of street improvements 
should be defrayed by special assessment ‘upon such 
portions of the real estate in said city, and against the 
owners thereof,” ete.,and the assessors are required 
to make a“ certificate of such special assessmeut, en- 
tering therein the names of owners or occupants of 
the land,” etc. Held, that the fact that the assessor's 
son owned land subject to assessment, on which was 
an hotel, at which the assessor lived, did not make 
him ‘‘interested” as an occupant. Second Division, 
June 4, 1889. O' Reilley v. City of Kingston. Opinion 
by Haight, J. 


NEGLIGENCE—CONTRIBUTORY—PROVINCE OF JURY. 
Defendant lawfully opened a trench in a street paral- 
lel with, and about twenty inches from, the rail of & 
street-car track. Across the trench were laid planks, 
with uprights or hand-rails on each side, extending 
higher than the windows of the street-cars. Plaintiff 
was riding in a street-car, when his arm was struck 
and broken by one of the uprights. It was in thesum- 


mer time, the car windows were open, and plaintiff tes- 
tified that his arm was on the sill, entirely within the 
car. The conductor and driver of the car testified that 
it was partly withuut, but they did not attempt to say 
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how far. The conductor gave no warning, and said 
that he did not know that plaintiff was in danger. 
Held, that the court properly refused to charge, as a 
matter of law, that if plaintiff's arm projected beyond 
the outer edge of the car he could not recover. In 
Holbrook v. Railroad Co., 16 Barb. 113; affirmed, 12 N. 
Y. 244, whether the arm of the plaintiff in the case 
cited rested on the sill of the car window or projected 
through the window was a disputed question. The 
court charged ‘‘ that the company only contracted to 
carry her safely when she kept within the cars; that 
it was for the jury to say whether her elbow was out 
of the cars at the time of the injury; and, if it was, it 
was a circumstance or fact from which they might in- 
fer negligence or want of ordinary care on her part. 
The judge was then requested by the defendant’s coun- 
sel to charge, as matter of law, that if they found that 
the plaintiff's arm or elbow was outside of the window 
of the car when the injury was received, it was an act 
of negligence, and she could not recover; but the judge 
refused to charge on that subject other than he had 
charged, to which refusal the defendant excepted.” 
Judge Ruggles, speaking for the court, said: ‘*‘In this 
refusal to charge as requested I was at first inclined to 
think there was error. But my brethren are unani- 
mously of opinion that the judge had already charged 
the jury substantially in conformity with the request, 
and that he was right therefore in declining to repeat 
what he had before stated. I yield to their judgment 
on this point, and concur in affirming the judgment.” 
It is apparent that the jury had not been charged sub- 
stantially in conformity with the request, but they had 
been instructedthat it was a question for them to de- 
termine whether the plaintiff's elbow was inside or 
outside the window; and, if it was outside, it was a 
circumstance or fact from which they might infer neg- 
ligence or want of ordinary care on the plaintiff's part. 
The jury found a verdict for the plaintiff, upon which 
ajudgment was entered, which was affirmed by the 
General Term and by the Courtof Appeals. The judg- 
ment in this case is to the effect that whether the plain- 
tiff was negligent in riding with her arm out of the 
window was not a question of law, but of fact. In Dale 
v. Railroad Co., 73 N. Y. 468, the court charged that if 
the plaintiff negligently, whether consciously or un- 
consciously, put his arm outside of the window, and 
thus contributed to the injury, he could not recover; 
but if his arm, while resting on the sill, was thrown 
out by a sudden lurch of the car, that fact would not 
defeat his right to recover. The plaintiff had a ver- 
dict, on which a judgment was entsred, which was 
affirmed at General Term, but was reversed by the 
Court of Appeals for an error in the admission of evi- 
dence, the validity of the instruction not being con- 
sidered. In Hallahan v. Railroad Co., 102 N. Y. 194, 
and in Breen v. Railroad Co., 109 id. 297, the records 
show that the jury in each case was instructed that, if 
they found that the plaintiff was riding with his arm 
protruding from the open window, it was contribu- 
tory negligence, and no recovery could be had. The 
plaintiff recovered a verdict in each case, and the 
validity of the instructions were not and could not be 
reviewed. The courts of Massachusetts and Pennsyl- 
vania bave held that it is negligent, as a matter of law, 
for a railway passenger to ride with his arm extending 
through the window, and that no recovery can be had 
for an injury received by reason of the arm being in 
this position. Todd v. Railroad Co., 3 Allen, 18; 7 id. 
207; Railroad Co. v. McClurg, 56 Penn. St. 294. In 
other States it has been held that whether such con- 
duct is contributory negligence is a question of fact. 
See cases cited in Beach Cont. Neg., $56; 2Shearm. & 
R. Neg. (4th ed.), § 519; 2 Wood Ry. Law, p. 1103, 
§ 303. In Dahlberg v. Railroad Co., 32 Minn. 404, and 
in Summers v. Railroad Co., 34 La. Ann. 139, it was 
held that whether a passenger upon a street-car was 





negligent in riding with his arm out of the window was 
a question of fact. We are satisfied that a general rule 
applicable to all cases cannot be laid down, and that 
whether the question is one of law or fact must be de- 
termined by the circumstances of each case. Street 
railroads are operated under circumstances widely dif- 
ferent—some in the crowded thoroughfares of large 
cities; others in streets little used, in suburban dis- 
tricts, and in villages. Conduct which would be de- 
clared negligent, as a matter of law, in one case, might 
not be so in another. See note, 50 Am. Rep. 589. 
Second Division, June 4, 1889. Francis v. New York 
Steam Co. Opinion by Follett, C. J. 


EVIDENCE — COMPETENCY — BILL OF EXCEP- 
TION.—(1) Defendants owned a covered wharf at which 
a vessel was unloading with their consent, plaintiff be- 
ing employed as a stevedore to assist therein. An 
opening used to admit freight and baggage was eleven 
feet high and ten feet wide, and was closed by a door 
which moved by small wheels running on a bar at the 
top. While plaintiff was inside the wharf, the door 
felland injured him. There was evidence that the 
door had fallen before, and that defendants knew it 
was dangerous, but this was contradicted. The testi- 
mony of defendants tended to show that the door was 
knocked off the bar by the accidental turning of a skid 
against it, the skid being manipulated by those in 
charge of the vessel. Various kinds of evidence as to 
the practical operation of such doors were introduced, 
and other testimony tending to show that defendants 
were negligent. Held, sufficient evidence to warrant 
a finding that defendants were guilty of negligence. 
It is elementary law that the occupant or lessee of a 
dock or pier to which vessels are allowed or invited to 
make fast, and to discharge or receive passengers or 
freight, are bound to keep and maintain the same ina 
reasonably safe condition, and free from defects dan- 
gerous to those engaged in or employed in carrying on 
such business. Leary v. Woodruff, 4 Hun, 99; affirmed, 
76 N. Y. 617; Swords v. Edgar, 59 id. 28; Wendell v. 
Baxter, 12 Gray, 494-496; Barber v. Abendroth, 102 N. 
Y. 406; Coughtry v. Woolen Co., 56 id. 124. The plain- 
tiff was in the employment of the vessel which had just 
made fast to defendants’ pier, and was about to dis- 
charge her cargo and passengers with their baggage 
upon defendants’ pier, and with defendants’ consent. 
The defendants were engaged in a quasi public em- 
ployment; but whether public or private, the defend- 
ants were bound to have their pier, and its machinery 
to be used in the discharge of freight and passengers, 
in a reasonably safe condition, so as to enable the 
plaintiff, and all others legitimately engaged in the 
business, to discharge their cargo and passengers. 
Whether the doors or gates were properly constructed 
to secure safety, whether the principle on which they 
were constructed was reasonably safe, or, if so, 
whether the principle was operated with reasonable 
guards to secure safety, or whether the machinery had 
got out of order and become unsafe,‘ was a question of 
fact for the jury to determine. (2) Proofthat one of 
the defendants, who was a member of the firm having 
control of the wharf, and who died before trial, was 
expressly notified of the unsafe character of the door 
before the accident, is admissible as against the sur- 
viving partners. (3) When the record shows that one 
requested instruction was embodied in the charge of 
the court, and the others refused, to which refusal ex- 
ception was taken, without showing which one was so 
included, the exception is not specific enough to be no- 
ticed. Smedis v. Railway Co., 88 N. Y.14. Second 
Division, June 4, 1889. Newall v. Bartlett. Opinion by 
Potter, J. 

DAMAGES—EVIDENCE.—(1) In an action against 


a street railway company for negligently striking 
plaintiff's wagon and overturning it, whereby he was 
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injured and the wagon broken, the complaint not al- 
leging as special damages that plaintiff was compelled 
to employ others to work in his place, it is error to 
permit him to prove that he hired others to do his 
work, and that he paid them a sum stated therefor, as 
such damages do not necessarily result from the in- 
jury. Gilligan v. Railroad Co., 1 E. D. Smith, 453; 
Stevens v. Rodger, 25 Hun, 54; Whitney v. Hitchcock, 
4 Den. 461; 2 Thomp. Neg. 1250, §§ 32, 33; 2 Sedg. Dam. 
(7th ed.) 606; 1 Chit. Pl. (16th Am. ed.) 411, 515; Mayne 
Dam., chap. 17; Heard Civil Pl. 310-314. (2) Without 
proof that the repairs to the wagon were worth the 
sum paid, evidence of that amount is improper, as 
neither the value of the repairs nor the extent of the 
injury are thereby established. (3) For like reason 
proof of the amount of plaintiff's physician’s bill is in- 
admissible, the only evidence tending to show that the 
services were worth the charge being the incidental re- 
mark of the physician, while testifying, that the bill 
was “very small.” (4) The fact that defendant’s driver 
was overworked, from which the inference is sought to 
be drawn that the accident was caused thereby, is ir- 
relevant, there being no such allegation in the com- 
plaint, or any fact tending to show that the fatigue or 
sleepiness of the driver contributed to the accident. 
Second Division, June 4, 1889. Gumb v. Twenty-third 
Street Ry. Co. Opinion by Follett, C. J.; Bradley, J., 
dissenting. 


RAILROADS—STREET—NUISANCE.—(1) Defendant, a 
street railroad company, prior to 1877, was operating a 
horse railroad on Third avenue, in the city of Brook- 
lyn. By an ordinance passed pursuant to chapter 432, 
Laws of New York of 1873, it was authorized to apply 
steam-motors to its cars between the city line 
on the south and Twenty-fourth street on the 
north. Defendant’s cars, as plaintiffs claimed, were 
run for some distance along Twenty-fourth street, 
then backed into Third avenue on the north side, and 
switched on to the southerly-bound track iu front of 
plaintiffs’ premises. In so doing much noise was made, 
plaintiffs’ occupation of the premises interfered with, 
and their buildings shaken, and cinders, smoke and 
dust discharged and cast upon their premises. The 
ordinary use of the street there was interrupted, and 
the value of the use of the property depreciated. Held, 
that such use of the street by defendant at the place 
in question was without right and in the nature of a 
nuisance. The plaintiffs or abutting owners had such 
an easement in the street as to enable them to insist 
as against the defendant that it should be devoted to 
such use only as was consistent with its purposes as a 
public street. Story v. Railroad Co., 90 N. Y. 122; 
Lahr v. Railroad Co., 104 id. 268. It will be assumed that 
the defendant had acquired the right to operate a horse 
railroad on the avenue in front of the plaintiffs’ place. 
The right to do so, given pursuant to statute, is not 
deemed inconsistent with street uses. People v. Kerr, 
27 N. Y. 188; Mahady v. Railroad Co., 91 id. 148. The 
use of steam as a motive power in the movement of 
its cars at the place in question was without right on 
the part of the defendant, and so far as it, and the 
manner in which it was used there in the operation of 
the cars, had the effect to molest the occupants in the 
use and enjoyment of the premises as indicated by the 
evidence on the part of the plaintiffs, it was in the na- 
ture ofa nuisance. ‘2) Whether upon the conflicting 
evidence any substantial injury resulted to the prem- 
ises, and to the use thereof, was a question of fact for 
the jury. (3) Plaintiffs set out their title to the prem- 
ises within and bounded by the center line of the street. 
and alleged that defendant was unlawfully operating its 
cars over their premises. On the trial defendant moved 
to require plaintiffs to elect whether they would claim 
for a trespass or nuisance, and upon suggestion of the 
court, plaintiffs waived their claim for trespass. Held, 





that a refusal to charge that plaintiffs had no title to 
the fee in the street, and that defendant had not treg- 
passed on their property, was not prejudicial to de. 
fendant. Second Division, June 4, 1889. Hussner 
v. Brooklyn City R. Co. Opinion by Bradley, J. 


SALE—BREACH OF CONTRACT—EVIDENCE.—(1) Where 
persons contract for the sale and purchase of chattels, 
at a certain price, to be selected by the seller, nothing 
being said as to the time or manner of payment, and 
the seller ships the chattels in his own name to the 
designated point, the purchaser is not entitled to ex- 
amine the chattels, or to take possession of them for 
any purpose, until he pays the price, especially in the 
absence of evidence that the chattels are not in accord- 
ance with the contract. Higgins v. Murray, 4 Hun, 
565; Bank v. Pfeiffer, 22 id. 327; Morey v. Medbury, 
10 id. 540. If the law in this case is not as above stated 
the effect would be that a person who under a valid 
contract has sold his property, sent it to. distant place 
to the manufacturing establishment of the purchaser, 
has received no payment, and has parted with the pos- 
session of the property and that means of securing 
payment, must rely vyon the respuusibility of the par- 
chaser, and his disyosition to pay for the property. If 
this is not satisfaytory to the purchaser he should have 
made a different bargain. He could have done as he 
was advised by the plaintiff's assiguor, viz., have ap- 
pointed a hide broker or expert to have made the se- 
lection. Then both the buyer and the seller would 
have been bound by the selection made—the buyer to 
accept and pay for, and the seller to deliver. But the 
defendant chose to make the seller his agent to select, 
and he must abide by the selection made for him, es- 
pecially in the absence of any evidence that the hides 
were not just what he ordered. (2) Where the seller 
offers the purchaser an opportunity to examine the 
chattels at a railroad station, and the latter refuses 
such offer, demanding the right to take them to his 
own factory and there examine them, he thereby 
breaks the contract, and the seller is justified in re- 
selling the chattels, and charging the purchaser with 
the difference in price and expenses, after giving no- 
tice that he will pursue that course unless the pur- 
chaser complies with the contract. (3) In an action 
for the difference in price and expenses, evidence of a 
custom at the place of shipment for the seller of the 
kind of chattels in question to consign them to himself 
at the place of destination, with directions to the car- 
rier to deliver themto the purchaser on payment of 
the price, is not prejudicial to the defendant. (4) Evi- 
dence of the acts and statements of the agents of Foth 
parties, while endeavoring to reconcile differences s: 
to the right of examination of the chattels, is admissi- 
ble. (5) The admission in evidence of letters and tele- 
grams sent by the seller to defendant, to which uo 
objection is made, and which defendant does not deny 
receiving, on being examined as a witness, will not be 
beld error on appeal. (6) Letters introducing the sell- 
er’s agent to defendant and to the railroad agent, and 
showing the authority of the seller’s agent, are admis- 
sible. Second Division, June 4, 1889. Sawyer v. Dean. 
Opinion by Potter, J. Folleti, C. J., not sitting. 

Usury.—(1) In an‘action on a note the indorsers in- 
terposed the defense of usury. The referee was asked 
to find tbat one of the defendants applied to D. to dis- 
count, or procure ‘9 be discounted, the note,and that D. 
agreed to liscount it. or procere it to be discounted, at 
acertain per cent, ana that in pursuance of said ugree- 
meri D. aid procure the sare to be discounted and 
gave to the dfe.:dant the check of one F. (for the 
amount. The dsfendarts alleged that D. przcured the 
note to be discounted oy F. in pursuance of an usurious 
agreexcent, whereby F. received a greater rate of ip- 
terest thin allowed by law; but on the trial it was 
shown that F. did not discount the note, nor did the 
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defendants show who did discount it. Held, that 
though the proofs justified the finding requested, re- 
fusal to so find was not prejudicial, as the finding 
would not have made out the defense of usury, but 
merely have shown the payment of a sum exceeding 
the legal rate of interest to one who procured the note 
tobe discounted. (2) Assuming that D. acted as agent 
of the party discounting the note, the defense would 
not have been made out, for the burden was on de- 
fendants to show that D. took the bonus with the 
knowledge and consent of the discounting party. Con- 
dit v. Baldwin, 21 N. Y. 219; Fistevez v. Purdy, 66 id. 
47; Van Wyck v. Watters, 81 id. 352; Stillman v. 
Northrup, 109 id. 473. Second Division, June 4, 1889. 
Baldwin v. Doying. Opinion by Parker, J. 

WHARVES— LEASE — ESTOPPEL.—The city of New 
York ssid at auction, on April 27, 1883, the right to 
collec: wharfage of a pier on North river, for ten years 
from May 1, 1883. Tne notice of sale provided that the 
purchase would be required to execute a lease accord- 
ing to a certain form. and pay the rent quarterly in 
advance, one-fourth of the annual rental to be paid at 
time of purchase, and also furnish sureties on the lease. 
Defendant purchased at an annual rental of $70,000, 
and paid plaintiff $17,500, as required, and executed 
and delivered to plaintiff a statement that he had pur- 
chased the right subject to the terms set forth in the 
notice of sale, and that he would execute the lease 
when prepared, and that until executed all the condi- 
tions thereof should be as binding as though executed. 
The plaintiff notified defendant thut he was entitled 
to collect the rents from May 1st. Through various 
delays, the notice to execute the lease was not given 
until June 13th, when defendant, who had not entered 
into possession, refused to execute it, because the rent 
was charged from May Ist. No agreement being 
reached, he took formal possession August Ist. Held, 
that defendant knowing that the lease was authorized 
under the Consolidation Act of New York of 1882, sec- 
tion 716, to be made only for ten years, and, having 
taken possession under the contract made at the pub- 
lic sale, cannot now question that agreement, and ina 
suit to recover the rent is estopped to question the 
validity of the contract under which he acquired pos- 
session. This question has been so carefully con- 
sidered in this court in Arms Co. v. Barlow, 63 N. Y. 
62; Woodruff v. Railway Co., 93 id. 6€9, and Raft Co. 
v. Roach, 97 id. 378, as to render further attempt at 
discussion or the citation of authority superfluous. 
Second Division, June 4, 1889. Mayor, etc., of New 
York v. Huntington. Opinion by Parker, J. 


WILLs — consTRUCTION. — A will provided that 
“whatever obligations shall be found that I hold 
against my sons for whatever I have let them have 
heretofore, shall be considered as my property, and 
shall be considered as their legacy in whole or in part, 
as the case may be. Next, after all my debts and fu- 
neral expenses are paid, then in dividing the balance, 
let the three sons tuke euch $50 (fifty dollars) first; ”’ 
then the balance was to be divided equally among his 
six children. Held, that the testator did not intend to 
make his son a gift of the latter’s note, but merely to 
treat the note as a legacy to the son, in so far as his 
share in the estate would permit. Second Division, 
June 4, 1889. Ritch v. Hawxhurst. Opinion by Brad- 
ley, J. Brown, J., dissenting. Vann, J., not vot- 
ing. 

—_—_>___—_— 
ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 


CARRIERS—OF GOODS—LIABILITY FOR LOSS—SET-OFF. 
—A common carrier who has brought suit against a 
wrong-doer to recover for the destruction of goods 





which had beeu intrusted to him for transportation, 
and has recovered for their amount, is liable to the 
owner of the goods for the sum recovered, and cannot 
recoup against the claim the expenses incurred in the 
litigation with the wrong-doer. In prosecuting the suit 
against the steamship the defendant did not assume to 
act asan agent for the owners of the cargo; but he 
claimed to recover the value of the goods lost by vir- 
tue of his special property in them asa carrier. It is 
familiar law that the special right of property con- 
ferred by a bailment is sufficient to enable the bailee to 
recover the full value of the property of a wrong-doer 
who destroys it; and this, whether the bailment is for 
a consideration or is merely a naked bailment. Thus 
a traveller was allowed to recover in trover against a 
steamboat company the full value of a satchel in- 
trusted to his care by a friend (Moran v. Steam Packet 
Co., 35 Me. 55); and the finder of a jewel was permit- 
ted to recover its whole value for a conversion by a 
stranger in the leading case of Armory v. Delamirie, 1 
Strange, 304. Inasmuch as the law does not allow a 
defendant to be vexed twice for the same wrong, are- 
covery by the person having a special property, and 
satisfaction by the wrong-doer, discharges the latter 
from all liability to the owner. White v. Webb, 15 
Conn. 305; Smith v. James, 7 Cow. 328; Harker v. De- 
ment, 9 Gill, 7. When the defendant received the 
money in question from the owners of the steamship 
he thereby absolved them from any further liability 
to the plaintiffs. The plaintiffs took no part in the suit, 
were not consulted, and had no opportunity to inter- 
vene inany way. As is said in the opinion of the court 
in Thé Commander in Chief, 10 Wall. 43, 51, doubtless 
they might have intervened and petitioned the court 
for the transfer of the money to them at any time be- 
fore the distribution of the fuud in the registry of the 
court. But they were under no obligation to do this, 
and were at liberty then, as they had been at any time 
after the right accrued, to bring an action against the 
owners of the schooner, and recover the value of the 
cargo, which had not been delivered pursuant to the 
duty ofthe carrier. In such an action it could not be 
maintained by the carrier with any color of plausibil- 
ity that he should be permitted to retain, or recoup 
against the demand of the cargo-owner, any sum 
which he might have expended in prosecuting a suit 
brought for his own protection and indemnity against 
2 wrong-doer by whose act the cargo was lost. Sucha 
defense would be preposterous in a case where the loss 
of the cargo was caused by the misconduct of the car- 
rier; and such was the fact in the present case. In- 
stead of bringing such a suit for the value of the cargo, 
the plaintiffs have elected to sue the defendant, who 
has received a fund which in legal contemplation is 
the cargo itself. If the defendant had sold the cargo 
and received the proceeds, the plaintiffs could main- 
tain an action against him for the amount, upon the 
promise implied by law to pay them to the true own- 
ers. What the defendant has done is equivalent to 
that, because he had no right to appropriate the fund 
to any other object than that of paying it to the true 
owners in order to exonerate himself. Although he 
has not been guilty of a technical conversion, he has 
sought to retain money to which, as against the plain- 
tiffs, he has no equitable claim. The action for money 
had and received, which is sometimes termed an equit- 
able action, affords an appropriate remedy to the plain- 
tiffs. U.S. Circ. Ct., 8. D. N. Y., Feb. 6, 1889. Hard- 
man v. Brett. Opinion by Wallace, J. 37 Fed. Rep. 
803. 


CONTRACT—FOR CARE AND MAINTENANCE—BREACH. 
—In an action for breach of a contract under which 
defendant, for asum paid, was to keep and maintain 
in his own family the infant daughter of plaintiff for 
life, and in case of her death to pay her funeral ex- 
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penses, it is no defense that the infant became in- 
sane, und after defendant had maintained her in his 
family for two years she became so violent and dan- 
gerous to herself and others that defendant, after try- 
ing in vain to provide for her elsewhere, was forced 
to and did cause her to be confined at the county poor- 
house, where she died. As the appellant had expressly 
covenanted to keep the daughter in his family, when 
she became insane it was his duty, if he had no suit- 
able place to keep her, to prepare one. He had no legal 
right to confine her in the county asylum among the 
common paupers. Indeed, with the contract in suit 
in her favor, she could in no sense be considered a 
pauper, and it was illegal to confine her at a place 
where none but that class could be lawfully admitted. 
Under this contract the appellee had the right to have 
his daughter kept in the family of the appellant, fed, 
clothed, taken care of as one of his own family, and 
furnished with proper medical treatment. It is true 
that a state of facts arose after the execution of the 
coutract which was not in the eontemplation of the 
parties at the time, and which perhaps would have en- 
titled the appellant, upon a proper application, to re- 
scind the contract. Butas he took no steps in that 
direction, he must be held to the contract as it is 
written. Ind. Sup. Ct., March 12, 1889. Vancleave v. 
Clark. Opinion by Coffey, J. 


EVIDENCE — ADMISSIONS — SELF-SERVING DECLARA- 
Trons.—In an action for personal injuries, defendant 
having shown that plaintiff had made statements con- 
trary to his testimony, which statements showed that 
the accident was due to his own carelessness, plaintiff 
cannot show that he had made other statements con- 
sistent with his testimony. In disproving, by his own 
admissions, his statements on the witness stand, the 
appellant did not merely impeach his credibility, but 
gave evidence which tended to disprove the facts he 
assumed to state. The testimony given by the wit- 
nesses who testified as to his admissions was not of- 
fered or received as impeaching evidence, but as evi- 
dence of the admissions of a plaintiff. Where a party 
makes admissions they are accepted as original evi- 
dence upon the ground that the admissions of a party 
against his interest are made because they truthfully 
embody the facts, and they are therefore substantive 
proof of the facts admitted. They relate to the facts 
themselves as facts, and not merely to the question of 
the truthfulness of the party as a witness. If the ap- 
pellee has {not testified at all, his admissions would 
have been competent as original evidence. The ad- 
missions tended to prove that the fact was that the ac- 
cident did not occur in the manner described by him 
in his testimony, but in an entirely different manner. 
These admissions against his interest were evidence 
that the facts stated in the cause of action did net ex- 
ist, and therefore evidence of these admissions did 
much more that affect the question of credibility. 
Blossom v. Barrett, 37 N.Y. 434; Lucas v. Flynn, 35 Iowa, 
9; Hodges v. Bales, 102 Ind. 494. The cases which de- 
clare that where a witness is impeached by evidence 
of contradictory statemeuts made out of court, he may 
be sustained by evidence of statements made about 
the same time, corresponding with those made on the 
trial, are not in point. The case before us does not 
fall within the rule asserted in such cases as Coffin v. 
Anderson, 4 Blackf. 396; Perkins v. State, 4 Ind. 222; 
Brookbank v. State, 55 id. 169; Railway Co. v. Fraw- 
ley, 110 id. 18. The rule which bere applies is the gen- 
eral one that a party cannot give his own declarations 
inevidence. Denman v. McMahin, 37 Ind. 241; Hunt 
v. Roylance, 11 Cush. 117. Ind. Sup. Ct., March 27, 
1889. Logansport & P. G. Turnpike Co. v. Heil. Opin- 
ion by Elliott, C. J. 


HIGHWAYS—LAW OF THE ROAD.—A bicycle is a 








Public Statutes of Rhode Island, chapter 66, section], 
requiring every person travelling with any carriage or 
other vehicle, on any highway or bridge, to turn to the 
right on meeting another person so travelling. We 
are of the opinion that it is a carriage or vehicle which 
carries a person mounted upon it, and which is pro. 
pelled and driven by him. The word “vehicle” jg 
certainly broad enough to include any machine which 
is used and driven on the travelled part of the high- 
way for the purpose of conveyance upon the highway. 
The purpose of the section is to prevent accident or 
collision, and such accident or collision may happen 
from a bicycle and other carriage meeting, unless the 
rule laid down in the section is observed. In Taylor 
v. Goodwin, L. R., 4 Q. B. Div. 228, it was decided that 
a bicycle is a carriage, within the act which forbids the 
driving of any sort of carriage “‘ furiously, so as to en- 
danger the life or limb of any passenger.’’ R. I. Sup. 
Ct., Dec. 21, 1888. State v. Collins. Opinion per Cu 
riam. 


LANDLORD AND TENANT—REPAIRS.—The defendant 
was the owner of a building, on the second floor of 
which were several tenements, all of which were leased 
to different tenants. There was one stairway for the 
accommodation of all, and used in common by them. 
Plaintiff was one of the tenants, and while in the 
proper use of the stairway was injured by the falling 
of the landing. Held, that defendant, as owner and 
landlord, in the absence of an express agreement to 
the contrary, was bound to suitably care for and main- 
tain for the tenants the stairway, at his own expense. 
Though the relation of landlord and tenant exists be- 
tween these parties as to the tenement occupied by 
the plaintiff, it does not as to the stairway in question. 
Over that she has only a right of way in common witb 
others; no right of exclusive or any possession, except 
as she is passing over it; no right of entry, even for 
any other purpose. Hence in these circumstances we 
find no evidence to sustain an implied covenant on 
the part of the plaintiff to make the repairs, or that 
the obligation to do so had been transferred from the 
defendant, who still retained possession and control of 
the stairway. If this inference could be drawn against 
the plaintiff, it could be with equal propriety against 
each of the other tenants, and each would have aclaim 
against the others severally for neglect. The obliga- 
tion could not be upon all jointly, for their titles were 
several. It is suggested that the defendant is not an 
occupant of any part of the building. This may be 
true. But it is not necessary that a person should be 
actually in or upon the premises in order to have the 
possession and control of them. The defendant was 
the owner of the stairway as well as the other parts of 
the building, and though built for the accommodation 
of the tenements above, and in that sense appurtenant 
to, though not a part of them, it was as easily divisi- 
ble from them as they from each other. By his leases 
he made such a division, and in effect retained the con- 
trol of the stairway, with a right to enter at any and 
all times, to himself. He could have retained no 
greater right if he had retained one of the tenements 
for his own occupation, leasing the others as now. 
But, while these facts not only fail to furnish any suffi- 
cient foundation for an implied covenant on the part 
of the plaintiff to make the necessary repairs upon the 
stairway, they are abundantly sufficient to sustain 
such a covenant on the part of the defendant. He was 
the owner of the tenements, and kept them for the 
purpose of profit. But, to insure that, there must be 
some means of access to them. He preferred to make 
one passage-way for all, rather than one foreach. This 
was an invitation, an inducement, for all who needed 
such accommodation to come and pass over this pas- 
sage-way. It was a way provided for them to pass 





“ carriage ’’ or ‘‘ vehicle,” within the meaning of the 





over, precisely as a man provides a way for his cus- 
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tomers to get to his place of business, and the same 
implied covenant to keep in safe and convenient re- 

r must exist as much in one case as in the other. 
But it is said that when a person has a right of way 
over the premises of another the presumption is that 
he is bound to repair at his own expense. This may 
be true when the way is held under a license, to be 
used by the licensee for his own benefit exclusively. 
Butsuch a way, and one provided, as this was, as an 
inducement to obtain tenants for the tenements, or 
customers to the business of the person providing it, 
are two very different things. This distinction is 
clearly illustrated in Campbell v. Sugar Co., 62 Me. 552, 
§61. See also Stratton v. Staples, 59 Me. 94. Thus it 
is evident thas the ruling in question rests upon sound 
principle. Weare of the opinion that though there 
besome conflict in the decisions, real or apparent, the 
preponderance of authority will bring us to the same 
result. In Massachusetts the question seems to have 
been clearly settled in accordance with the ruling. 
The same principle runs through all the cases—that the 
obligation to repair, in the absence of any express 
agreement, depends upon the right of possession, and 
that an appurtenance attached to and made for the 
accommodation of several different tenements, leased 
to different tenants, remains in the possession of the 
lessor, though the use of it goesjto the lessees. Milford 
yv. Holbrook, 9 Allen, 17, was the case of an awning 
made for and attached toa block containing three 
shops leased to different tenants. It was held that, 
though all had the use of the awning, yet the posses- 
sion remained in the landlord, and he was held liable 
for any defects init. Elliott v. Pray, 10 Allen, 378, is 
in point, showing that under similar circumstances the 
landlord, and not the tenant, is bound to keep the pas- 
sage-way in repair. In Shipley v. Fifty Associates, 101 
Mass. 251, the whole building was leased to different 
persons in tenements, under leases requiring the ten- 
auts to make repairs; and yet it was held that the pos- 
session of the roof, however necessary to all, was not 
conveyed to any one of the tenants, nor to all jointly, 
and was therefore left in the owners, who were liable 
for new repairs. Readman v. Conway, 126 Mass. 374, 
in principle is not distinguishable from the one at bar. 
Three tenements, with a platform in front for the bene- 
fit of all, were leased to different persons. In the 
opinion it is said: *‘If the lease to each tenant was of 
the shop occupied by him, and the landlords had con- 
structed the platform for the common use and benefit 
of all the shops and the public, there would be no pre- 
sumption, in the absence of any agreement to that 
effect, that the tenants were to keep the platform in 
repair. Neither tenant acquired any exclusive right 
to use or control the part in front of his shop, and 
there is no such leasing of the platform as would ex- 
onerate the landlord from responsibility for defects in 
it." Looney v. McLean, 129 Mass. 33, is in every re- 
spect like the one under consideration, and sustains 
the ruling. In this State the same question does not 
appear to have arisen, but the cases tend the same way. 
Campbell v. Sugar Co., supra; Toole v. Beckett, 67 Me. 
544, and cases cited. In Bold v. O’Brien, 12 Daly, 160, 
it is held that a tenant of a part of a building is not 
bound to make general repairs. If the landlord fails 
to make them, and the building falls, he is liable to 
the tenant. In Donohue v. Kendall, 50 N. Y. Super. Ct. 
386, itis held that the owner of a tenement-house 
owes to his tenants of apartments therein, and to 
strangers rightfully in the premises, the duty of keep- 
ing the stairways and hallways in repair. So farasour 
attention has been called to other cases in defense, or 
any we have been able to find, we do not think them 
sufficient to overcome the authority of those above 
cited, and other similar. Some of them rest upon 


temporary obstructions, or, as in Purcell v. English, 86 





Ind. 34, and Woods v. Cotton Co., 134 Mass. 357, where 
the obstructions were accumulations of ice and snow. 
We see no reason to complain of these and such like 
decisions. They are not founded upon a defect in the 
thing itself, and so are not in conflict with our decis- 
ion in the case at bar. Nor do we intend to decide 
that the landlord is liable for any fault of the tenant ; 
nor is ita necessary inference that he would be holden 
for a defect in the construction of the stairway, exist- 
ing before the lease. It might be that in the case of a 
tenant, in the absence of hidden defects, he would be 
bound by the condition of the stairway at the time of 
the lease, and bound to keep it clear from the accumu- 
lation of temporary obstructions arising from use or 
from natural causes, as ice and snow, leaving the land- 
lord liable for repairs made necessary by the ordinary 
use or decay. These several questions do not arise in 
this case, and we give no opinion upon them. An ex- 
amivation of the cases upon this subject will show, we 
think, that much of the apparent conflict in them arises 
from the fact that different questions are involved. 
Peters, C. J.. and Walton and Emery, JJ., concurred. 
Virgin and Haskell, JJ., concurred in the result. Has- 
kell, J.: Ido not concur in that part of the opinion 
that relieves a landlord from liability to persons, right- 
fully on the premises, because he had previously leased 
the same when dangerous or out of repair. That doc- 
trine is directly in conflict with Nugent v. Railroad 
Co., 80 Me. 62. Me. Sup. Jud. Ct., Feb. 18, 1889. Saw- 
yer v. McGillicuddy. Opinion by Danforth, J. 


NEGLIGENCE—CARRIERS—IMPUTABLE.— Where a pas- 
senger is injured by the concurrent negligence of the 
carrier and athird person,the negligence of the carrier 
is not imputable to the passenger. This contention of the 
plaintiff in error is based upon the idea that the negli- 
gence of the carrier is imputable to the passenger who 
has confided himself to its care; it being decided in 
the English case of Thorogood v. Bryan, 8 C. B. 115, 
where a passenger, in alighting from an omnibus was 
thrown down and injured by the negligent manage- 
ment of another omnibus, that an action could not be 
maintained against the owner of the latter if the dri- 
ver of the omnibus in which the passenger was 
riding, by the exercise of proper care and skill, 
might have avoided the accident which caused 


the injury; which was approved in Armstrong 
v. Railroad Co., L. R., 10 Exch. 47, decided in 
1875 (12 Moak Eng. 508; Houfe v. Fulton, 29 


Wis. 296; Prideaux v. Mineral Point, 43 id. 513; Lock- 
hart v. Lichtenthaler, 46 Penn. St. 151; Payne v. Rail- 
road Co., 39 Iowa, 523; Carlisle v. Sheldon, 38 Vt. 440, 
and in some other cases. Clark, J., said in Noyes v. 
Town of Boscawen, 10 Atl. Rep. 692: ‘“‘The rule that 
the negligence of the driver or manager of a vehicle is 
to be treated as the negligence of a passenger, in an 
action by the passenger against a third party, is put 
upon the ground that the passenger, in selecting the 
conveyance, has placed himself in the care of the dri- 
ver, and hence must be taken to be in the same posi- 
tion; and the driver, as to third persons, is to be so far 
regarded as the agent or servant of the passenger as to 
make the latter chargeable with the driver's negli- 
gence, and hence not entitled to recover, although he 
may have been free from fault himself.’’ The learned 
judge, proceeding, said: ‘‘In the absence of any rela- 
tion of master and servant or prircipal and agent, 
when each is independent of control by the other, why 
should a passenger be chargeable witb the driver’s neg- 
ligence any more than the driver with the passenger’s 
negligence.”” Wethink that the traveller should be 
held to the exercise of reasonable care only in the se- 
lection of a driver; and being in no default in the 
choice of a conveyance, and having no control over 
the management of theteam, he should not be held 
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respousible for the negligence of the driver, which he 
could not reasonably anticipate or prevent. Lopes, J., 
is quoted in the same case as saying (Thorogood v. 
Bryan and Armstrong v. Railway Co. having both 
been in the meantime overruled in the English Court 
of Appeal in the case of The Bernina, L. R., 12 Prob. 
Div. 58): “‘A passenger in an omnibus, whose injury is 
caused by the joint negligence of that omnibus and 
another, may, in my opinion, maintain an action either 
against the owner of the omnibus in which he was car- 
ried, or the other omnibus, or both,” and was clearly: 
of opinion to overrule Thorogood v. Bryan, as had beeu 
many times held before that. Robinson v. Railroad Co., 
66 N. Y. 11; Dyer v. Railway Co., 71 id. 228; Bennett 
v. Railroad Co.,36 N. J. Law, 225; Railroad Co. v. 
Steinbrenner, 47 id. 16]; Transfer Co. v. Kelly, 36 Ohio 
St. 86, 91; Railway Co. v. Shacklet, 105 Ill. 364: Turn- 
pike Co. v. Stewart, 2 Metc. (Ky.) 119; Railroad Co. v. 
Case's Adm'r, 9 Bush, 728; Thompkins v. Railroad 
Co., 4 Pac. Rep. 1165; Little v. Hackett, 116 U. S. 366. 
The doctrine of Thorogood v. Bryan, being declared to 
be unsound and in conflict with the principle that no 
one should be denied a remedy for injuries sustained 
without fault by him, or by a party under his control 
or direction; that the relation of master and servant 
and principal and agent dves not exist in cases where 
the passenger has no control over the driver: that it 
is the right to control the conduct of the agent which 
is the foundation of the doctrine that the master is to 
be affected by the acts of his servant, and that no one 
is responsible for the negligence of another, unless 
the latter is his servant or agent. The doctrine of 
Thorogood v. Bryan was much criticised by the Eng- 
lish judges, and has been at last overruled there. It 
was never generally followed in this country, and may 
be now properly said to be altogether discarded, and 
rightly so. The passenger has no control over the dri- 
ver of an omnibus, and certainly none over the con- 
duct of a railway train or steamboat, on which he has 
taken passage. He has no control over the movements 
of either, and is in fact powerless to prevent the neg- 
ligence of either. As is pointed out in the case of The 
Bernina, supra, if the passenger is so identified with 
the driver as to be deemed to be guilty of his negli- 
gence, and therefore to be deprived of a right of ac- 
tion, it must necessarily follow that in addition to his 
rights being curtailed, his liabilities are correspond- 
ingly enlarged, and the result is that the passenger in 
an omnibus or other public conveyance is necessarily 
liable to third parties for the negligence of the driver, 
which could be maintained upon no sound principle. 
See note in Am. Law Rep. 27, 129. Va. Sup. Ct. App., 
April, 1889. New York, P. & N. R. Co. v. Cooper’s 
Adm’r. Opinion by Lacy, J. Lewis, P., dissenting. 
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NEW BOOKS AND NEW EDITIONS. 
LAWYERS’ REPORTS (ANNOTATED). 

The first part of the fourth volume of this excellent 
series has just been issued. There are reported thirty- 
one cases, most of which are copiously annotated upon 
the following subjects: Action; election; concurrent 
or alternative remedies; waiver of tort; effect of elec- 
tion. Banks; application of depositor’s money. 
Champerty. Constitutional law; departments of gov- 
ernment. separation of. Contempt; summary punish- 
ment. Contracts; in partial restraint of trade; to pre- 
vent competition; effect of partial illegality. Cor- 
poration; effect of lease on liabilities. Dower; right 
of. Evidence; judicial notice. Fraud; what consti- 
tutes; constructive; fraudulent representations; sup- 
pression of fact; false promises. Husband and wife; 
validity and effect of divorce. Judgments; faith and 
credit in other States. Levy; wrongful, remedy for. 








Maintenance. Master and servant; assumption of 
risk; risks apparent; notice of danger; continuance 
in employment; assurances of master; contributory 
negligence. Negligence; imputed; of children; cop. 
tributory. Perpetuities; usesand trusts. Release; of 
joint tortfeasor, effect of. Shipping; suit to recover 
penalty for overcrowding steamers. Statutes; joint 
rssolutions; title and contents; constitutional provis. 
ions as to title; contents and amendments; repeal. 
Taxes; exemption; succession or inheritance tax, 
Trusts; statutory regulation; perpetuities. Will; de. 
vise of life-estate; lapsed devise. Witness; discredit- 
ing by party calling; contradiction of testimony, 
Rochester, N. Y.: Lawyers’ Co-operative Publishing 
Company. 





NOTES. 


The question is whether the taxing master has a dis. 
cretion to allow refreshers. The action came on for 
hearing at 12:35 on one day, and the court sat until 4 
o'clock. The next day, the case began at 10:30 and 
ended at 12:30. The taxing master has reckoned three 
hours and twenty-five minutes one day and three hours 
the next day, and makes out that the hearing lasted 
five hours and twenty-five minutes, which is sufficient 
to give him power to allow refreshers. Sub-rule 48 of 
rule 27 of Order LXV, which governs the case, is in the 
following terms: ‘‘As to refresher fees, when any cause 
or matter is to be tried or heard upon vivd voce evi- 
dence in open court, if the trial shall extend over more 
than one day, and shall occupy either on the first day 
only, or partly on the first day and partly on a subse- 
quent day or days, more than five hours without being 
concluded, the taxing master may allow for every 
clear day subsequent to that on which the five hours 
shall have expired, the following fees.” Now, Mr. 
Bousfield argues that ‘‘ one day ’’ must be read as “ one 
day’s time,’’ that is to say, five hours. Though it isthe 
practice for the court to adjourn in the middle of the 
day for something like thirty minutes, this is entirely 
within the judge’s discretion. There is no reason why 
the judge should not return within five or ten minutes. 
Lord Romilly and Sir George Jessel on many occasions 
were absent from the bench for less even than ten min- 
utes. I myself have recently prolonged the adjourn- 
ment, partly because I find plenty of work to occupy 
my attention in seeing chief clerks and in dealing with 
other matters at this time of the day, and partly to 
suit the convenience of counsel who seem to require a 
half-hour’s adjournment. Now in this interval coun- 
sel cannot go away and transact other forensic busi- 
ness, not because other judges may not be sitting, but 
because they do not know when the judge will return. 
I cannot therefore accede to Mr. Bousfield’s proposi- 
tion, that a half-hour should be deducted. It is quite 
clear that some time must be taken. Some interrup- 
tion often takes place in the hearing of a cause by ap- 
plications ex parte or of a precsing nature, which may 
take five, ten or fifteen minutes. Now ought that to 
be excluded? It seems to me not right that it should. 
This may occur more than once in tke course of a trial. 
Now I come to the language of the rule as to refresher 
fees. It must be borne in mind thet the language of 
the rule says ‘**may,’”’ not “shal!” allow. The rule 
goes on, “‘if the trial shall extend over more than one 
day, and shall occupy eitzer on the first day only, or 
partly on the first and partly on a subsequent day or 
days, more than five “ours.” Thus the trial must ex- 


tend over more than one day, but if it does, then the 
computation must be made of time. Nothing is said 
that the taxing master shall exclude the ordinary 
times of adjournment.—Chitty, J., in Collins v. Wor- 
ley, 60 L. T. Rep. (N. S.) 748. 
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CURRENT TOPICS. 

- shallowness of the pretense that a law to close 

tippling saloons on Sunday cannot be en- 
forced was long ago exposed in the city of New 
York, and just now has been even more strongly ex- 
posed in Cincinnati, where twelve hundred saloon- 
keepers, five-sixths of whom were Germans, an- 
nounced their determination to resist the law. Only 
two hundred had the audacity to stand out at the 
last moment, and these were arrested and bailed, 
some of them more than once. After a hard fight 
lasting all day, disturbing the peace of the orderly 
citizens and the quiet of the holy season, these impu- 
dent offenders were at last subdued. The boldness 
of this defiance of law by anarchists, socialists and 
rumsellers is almost unprecedented, and never would 
have been indulged but for a long course of truck- 
ling by both great political parties to win the votes 
of this foreign element. We shall watch with 
interest to see if this righteous action on the part of 
the public authorities is continued, or whether it is 
only a spasm of virtue like that in New York. It 
is high time that immigrants should be taught that 
they cannot graft the riotous and disorderly Sunday 
of continental Europe on this country. In the little 
college town of Williamstown, Mass., one rumseller 
defied the whole town for several years, until his 
fines amounted to several thousand dollars, when he 
was jailed and finally succumbed. But while we are 
looking for motes in the eyes of our brothers, we 
should cast out the beams from our own. How does 
it happen that ball-playing on Sunday is allowed in 
Brooklyn and New York, and reported in the news- 
papers, without a struggle on the part of the police 
to suppress it? These things ought not so to be. 


The Washington Law Reporter criticizes our state- 
ment that ‘‘ public opinion even among the better 
classes is not conclusively against prize-fighting,” 
and remarks: ‘‘ For ourselves, we profess only a 
superficial knowledge of public opinion on this sub- 
ject, but as far as that knowledge goes we are in- 
clined to assert that public opinion among the better 
classes is decidedly opposed to, prize fighting. It 
seems to us that the man who upholds this sport of 
the blackguard is ipso facto not of the better classes, 

* * * The better classes are always in favor of 
enforcing the laws against it. * * * Decent peo- 


ple, on the principle that what is everybody’s busi- 
hess is nobody’s business, hold their hands off. 
Hence, as long as gamblers and prize-fighters con- 
fine their fleecing and brutality to themselves, their 
efforts to screen each other will be successful. The 
better classes, though they privately condemn, are 
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not apt to publicly interest themselves so much about 
it as to undertake the bother of prosecuting two 
men for pummelling each other when neither com- 
plains of it. Of course this is not right in the better 
classes, but it is so notwithstanding.” Just so; that 
is what we said — the opinion of the better classes 
is not conclusively against it; if it were, they would 
see that the law is enforced. Our contemporary 
concedes our case by admitting that so long as prize- 
fighters simply batter one another, the better classes 
do not complain. Of course if they battered the 
better classes the latter would complain. Our con- 
temporary must admit too that the better classes 
take an unholy interest in the details and results of 
prize-fights, even attending boxing matches. We 
have heard of a box full of the first young men of 
this city at a boxing-match at a theatre. Our con- 
temporary is also unfortunate in instancing gamblers 
as a parallel, when it is well known that thousands 
of the better classes are gamblers in stocks and 
grain, at horse races, on elections, in lotteries, and 
in other ways. 


The truth of the assertion in the last sentence is 
demonstrated by a recent adjudication in the Su- 
preme Court of this State. We have always heard 
and believed that many respectable lawyers and even 
a few judges in the city of New York are stock- 
gamblers on Wallstreet. In the forthcoming volume 
of Hun’s Reports may be found a case of a promi- 
nent stock-broker of that city against a well-known 
judge of one of the superior courts to recover a 
balance of $14,000 on stock transactions on margins. 
It is not at all probable that this judge would ever 
have assumed the attitude of plaintiff, but he could 
not very well avoid the unpleasant predicament of 
being embalmed as defendant in stock-gambling 
transactions in the history of the judicial adjudica- 
tions of this State. And what a shameful chapter 
it is! The standing of the defendant is perhaps 
not so prominent as to make the affair generally 
public, and therefore it is not so shocking as it 
would be in the case of amore prominent man. But 
it nevertheless stands recorded that a magistrate of 
high authority and large jurisdiction, who is called 
to pass upon property rights of great magnitude, 
even stock transactions, is himself a stock-gambler 
on Wall street! Perhaps he will try to justify him- 
self by saying that such transactions are not now 
illegal. So itis of pool selling within certain limits. 
But what high-minded citizen does not shrink from 
the picture? Imagine Lord Chief Justice Coleridge, 
or Mr. Justice Miller, or Chief Judge Ruger or 
Judge Daniels or ex-Judge Noah Davis in this atti- 
tude! It cannot be successfully argued that this 
practice hurts nobody but the man himself. It tends 
to degrade the bench in the estimation of the public 
and to shake public confidence in its integrity. It 
is the sort of thing that one might have expected 
of Barnard, who did not pretend to have any con- 
science, but in this instance it comes to us with a 
painful shock. This man should either give up 
stock gambling or go into the business exclusively. 
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The Green Bag grows less “ useless’ and more 
“entertaining” with every number. The July num- 
ber has an inviting table of contents, embracing a 
memoir and portrait of Rufus Choate, a sketch of 
the St. Louis Law School, with four portraits (in- 
cluding Dr. Hammond and Henry Hitchcock), the 
case of Clark v. Kelliher (killing trespassing hens), in 
verse, by Mr. Austin A. Martin, the case of Elacabide, 
and articles on Primitive Law in New England, the 
Morality of Advocacy, Police Courts in Belgium, and 
Curiosities of Jury Trials. Nothing can be droller 
than this, in the ‘‘ Notes,” from the London News 
‘* Seeing how attractive such an alliance seems in 
England, I cannot but inquire why the Englishman 
does not marry the wife's sister in the first place. 
Why does he go on marrying the wrong one, and 
then wait for death and the law to help him?” 
There is also a funny story of a creditor of the 
government at Fort Randall, who desiring an 
attachment, his lawyer filled up a blank stating that 
‘* he had reason to believe, and did believe, the said 
United States were about to leave the country,” etc. 
Part of them did try to leave in 1861, but were 
‘*purwailed on to stop,” as the highwayman in 
Dickens ‘‘ purwailed ” on a party, by putting ‘‘ an 
ounce of lead in his nob.” These ‘‘ Notes” also tell 
of a Dutch proverb that ‘‘The better lawyer, the 
worse Christian.” 


This last is certainly not true of the Hon. G. R. 
Chaney, of Red Cloud, Nebraska, who sends us ‘‘ A 
Lecture on the Evidences of the Future Life,” a well- 
written and extremely orthodox, not to say Calvin- 
istic production. It contains some very eloquent 
passages. We may say, with the author, that we 
believe ‘‘there is a law-giver as well as a law, and 
this great Law-giver is the author of ail things.” 
But reasonable men may reasonably hesitate about 
describing the indications as “ evidences,”’ and may 
prefer to call them “ probabilities.” Faith is not 
‘*evidence.” The author cannot reconcile the doc- 
trine of evolution with the Bible, although Mr. 
Gladstone seems inclined to believe it possible. The 
author takes the Garden of Eden too literally to suit 
us. Weare free to confess that we do not believe 
in the apple and snake story. It occurred to us 
when we were very young, as we have since found it 
occurred to Sir Thomas Browne, that Eve would have 
been frightened to hear a serpent speak. One who 
believes that account, except as an allegory, must 
believe that the earth was made in six days of 
twenty-fours each, and is it possible for anybody to 
believe that, in the light of scientific research? We 
rather believe that those ‘‘ days ” were thousands of 
years, which the Bible tells us are in God’s sight but 
asaday. But the author’s views seem to us much more 
reasonable and lawyer-like than those of Mr. Inger- 
soll. The latter is much the more credulous of the 


two. Itis our opinion that men have always troubled 
themselves with creeds and religious conjectures too 
much, and not enough with the idea of right living. 
There was a time when the monks were ready to 
kill one another in disputes over such problems as 











whether Adam had a navel and whether the pious 
rise with their bowels. We have passed that 
age of silly conjecture, and yet it seems only to in- 
dulge in rancour over the question whether man 
once had a tail. Writing these lines in a cottage 
on the Sound where Bryant lived and wrote, we pre- 
fer to pin our faith on his creed expressed in the 
familiar closing lines of ‘‘ Thanatopsis,” and the 
closing stanza of the less familiar ‘‘ Lines to a Water- 
fowl”: 
“ He who from zone to zone 
Guides through the boundless sky thy certain flight, 


To the long way that I must tread alone 
Will lead my steps aright.” 








NOTES OF CASES. 





N Knapp v. Preferred Mut. Accident Ass’n, 58 
Hun, 85, a policy of insurance against ‘‘ bodily 
injuries effected through external, violent and acci- 
dental means,” provided for certain payments “if 
said member shall sustain bodily injuries by means 
as aforesaid, which shall, independently of all other 
causes, immediately and wholly disable and prevent 
him from the prosecution of any and every kind of 
business pertaining to the occupation under which 
he receives membership.” The assured, described in 
the policy as a retired gentleman, having no occupa- 
tion, injured himself while operating a buzz-saw at 
the shop of a wagon manufacturing company of 
which he was a stockholder and director, and in con- 
sequence was obliged to carry his arm in asling, and 
was deprived of its use to some extent for some 
months. Held, that he was not entitled to recover. 
The court said: ‘First. Did the injury sustained 
by the plaintiff result from an exposure incident to 
the plaintiff’s occupation named in the contract? 
And second, was the disability incurred ‘ total’ 
within the definition of the contract? Both of these 
questions, we think, require to be answered in the 
negative, and therefore adversely to the plaintiff's 
claim. The undertaking of the defendant, as ex- 
pressed in the contract, was not to indemnify against 
pain, suffering or inconvenience, but against loss of 
time in the prosecution of the occupation under 
which the insured received membership; and the 
injuries must be such as to ‘ wholly disable and pre- 
vent him from the prosecution of any and every kind 
of business pertaining’ to such occupation. Can it 
be said that a man with his hand in a sling, and 
suffering a degree of discomfort from a painful 
wound in that member, is wholly disabled and pre- 
vented from the prosecution of every kind of busi- 
ness pertaining to the condition of a retired gentle- 
man? The question is one which does not seem to 
admit of much discussion, but it would be easy to 
suggest many duties, and even pleasures, pertaining 
to the domestic, social and business relations of 4 
retired gentleman, from which he would not be 
wholly debarred by a disabled hand. He might 
still, it would seem, keep an eye upon his invest- 
ments, collect and disburse or reinvest his income, 
attend the meetings of the boards of directors of 
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which he was a member, superintend repairs and 
improvements to his property, and generally devote 
considerable attention to the care of himself, his 
family and hisestate. That the plaintiff was totally 
disabled and prevented from any and every kind of 
business pertaining to the situation in life which he 
ascribes to himself seems not to be established by 
the evidence before us. But his case seems to us to 
be even more clearly excluded from the provisions of 
the contract by the answer to the first of the two 
questions above suggested. The work of operating 
a buzz-saw is proverbially dangerous; and is prob- 
ably not less so when engaged in for amusement 
than when practiced as a business or occupation. 
The dangers are such as probably to exclude the case 
of one engaged in the business from the class of pre- 
ferred risks. The injury sustained by the plaintiff 
occurred from voluntary exposure to these dangers. 
Can it be said that such exposure was incident to 
the occupation or condition of a retired gentleman ? 
If not the contract was, by its terms, void as to the 
accident resulting therefrom.” 


In Louisville, N. 0. & T. Ry. Co, v. State, Missis- 
sippi Supreme Court, June 10, 1889, it was held that 
the act of Mississippi, March 2, 1888, section 1, which 
provides ‘that all railroads carrying passengers in 
this State (other than street railroads) shall provide 
equal but separate accommodations for the white and 
colored races, by providing two or more passenger- 
cars for each passenger train, or by dividing the pas- 
senger-cars by a partition so as to secure separate ac- 
commodations,” operates only upon the carriage of 
passengers from points within the State to other 
points also within the State, and is not an interference 
with inter-State commerce. The court said: “Upon 
this question, this court sustains the relation of an in- 
ferior tribunal, and, without regard to the opinions of 
its members, must conform to the decisions of the 
Supreme Court of the United States, by which court 
only can an authoritative decision be made. With- 
out attempting to argue for or against any conclu- 
sions reached by that court, we shall endeavor only 
to deduce from them the principles proper to be ap- 
plied to the decision of the question involved. The 
development of an immense inter-State commerce, 
with its incidental multitude of phases and ramifica- 
tions, has disclosed to the generation of this day the 
magnitude of the power delegated to the Federal 
government by that clause of section 8, article 1, of 
the Constitution, by which Congress is given power 
‘to regulate commerce with foreign nations and 
among the States, and with the Indian tribes.’ It is 
not surprising that the recognition of its extent has 
been of gradual growth in the court called upon to 
construe it, nor that in judicial utterances there 
have been inconsistent and conflicting expressions. 
It does not lie within our province to point out or 
criticise real or supposed inconsistencies, but, taking 
the more recent decisions of that court, where they 
have limited or overruled prior cases, to apply the 
principles, as we understand them to be now an- 





nounced, to the cause before us. But it does not 
follow that we are to treat decisions not clearly over- 
ruled as not longer binding because remarks are to 
be found in later cases which, somewhat extended, 
may be thought to be applicable to the facts here 
involved. We consider it to be settled, as stated 
by counsel for appellant, that transportation of per- 
sons is as much commeree as transportation of prop- 
erty, and asa corollary, that the inter-State transpor- 
tation of persons is inter-State commerce, and that 
the State may not regulate such commerce, since it 
is national in character, and requires uniformity of 
regulation. It may also be conceded that absence 
of legislation by Congress on the subject is indica- 
tive of its will that such commerce shall be free and 
untrammelled. The question returns, whether the 
act under consideration is a regulation of inter-State 
commerce, and upon its solution hinges the contro- 
versy. The cases of Hall v. De Cuir, 95 U.S. 485, 
and Railroad Co. v. Illinois, 118 id. 557, are relied 
upon as decisive against the validity of the statute. 
We do not so understand them. * * * The ques- 
tion here is a different one from either of those in- 
volved in these cases. Itis more nearly akin to that 
decided in Stone v. Trust Co., 116 U. S. 307, in 
which the right to regulate domestic commerce was 
considered and upheld. It is a matter of common 
knowledge that there are, at present, many State 
commissions for the regulation of State commerce, 
and one by the general government for the regula- 
tion of that between the States. Each occupies a 
field from which the other is excluded, and each is 
essential, or deemed so to be, to full control of the 
commerce of the country. By what authority can 
the transportation of domestic travellers be con- 
trolled if not by that of the State? Congress has 
no jurisdiction over the subject, it being confined to 
commerce ‘with foreign nations, and among the 
States, and with the Indian tribes.’ Suppose Con- 
gress should deem it advisable to enact a law similar 
to our statute for the regulation of inter-State 
transportation of passengers; could it be contended 
that it controlled as to passengers taken up and set 
down within a State? But how does the statute 
interfere with inter-State commerce, if it be true 
that it has no application save to those travelling 
wholly within the State? It is manifest from the 
plea that the statute is resisted because it imposes a 
burden, not on commerce, but upon the carrier. 
The addition of a car, at the State line, to each of 
its trains may impose additional expense on the com- 
pany, but how it is a burden or obstruction to com- 
merce it is difficult to perceive. Wedo not know 
of any decision in which the supposed burden of 
commerce, easily obviated by the act of the corpora- 
tion, has been held to invalidate a statute in the 
interest of the carrier. The United States have no 
concern with the policy, merely, of domestic State 
laws. It may be that they are harsh, or unfair, or 
unjust. Admit it, and what follows? Surely not 
that they are invalid, but only that they should be 
repealed by that power having jurisdiction of the 
subject. It would seem to follow that since the 








124 THE ALBANY LAW JOURNAL. 

















transportation of passengers and of property stand 
upon the same footing, regulations of property within 
State limits being valid, regulations touching pas- 
sengers of the same character, i. e., domestic travel- 
lers, are also valid.” 


In Dayton v. Atkisson, New Jersey Court of Chan- 
cery, June 22, 1889, it was held that a child born 
out of wedlock, in Pennsylvania, and rendered legiti- 
mate by the subsequent marriage and cohabitation 
of its parents in that State, is competent to inherit 
land in New Jersey. Pitney, V. C., said: ‘‘I do 
not deem it worth while to state at any considerable 
length the grounds upon which I reach this conclu- 
sion. They are stated elsewhere much better than 
I could state them. The question involved was 
elaborately discussed in England in Doe v. Vardill, 
5 Barn. & C. 438; same case, sub non. Birthwhisile 
v. Vardill, 2 Clark & F. 571; 7 id. 895; in 
New York in Miller v. Miller, 91 N. Y. 815; 8S. C., 
43 Am. Rep. 669, and in Massachusetts in Rose v. 
Rose, 129 Mass. 243; 8S. C., 37 Am. Rep. 321. In the 
latter case Chief Justice Gray cites and comments 
upon every case up to that date (1880), and, after 
an exhaustive discussion of the whole subject, comes 
to the conclusion that the particular reasons that 
influenced the English court in holding in Doe v. 
Vardill, that an heir to land in England must be 
actually born in wedlock do not apply in this coun- 
try; and that a person declared to be a legitimate 
child of another by the law of the State of the 
domicile must be held to have all the rights of a 
legitimate child wherever he goes. The Court of 
Appeals of New York in 1883, in the case above 
cited, came to the same conclusion in a case where 
a son born out of wedlock in Germany was legiti- 
mized by the subsequent marriage and cohabitation 
of his parents in Pennsylvania by force of the same 
statute above quoted, and held such son entitled to 
inherit lands in New York. The result in these cases 
has the support of Judge Story in his Conflict of 
Laws (section 93, et seg.) ; of Dr. Wharton in his work 
on the same subject (section 240, e¢ seg.); and of 
Professor Parson in 2 Pars. Cont. (5th ed.) 600. An 
examination of these cases will show that the con- 
trary result in England was attempted to be justified 
by the language of the statute, so called, of Merton 
(20 Hen. III, chap. 9), which it was claimed negatively 
enacted that the English heir must be born in law- 
ful wedlock. Lord Brougham in 2 Clark & F., and 
again in 7 id., combats this position with argu- 
ments that the courts of New York and Massa- 
chusetts seem to think unanswerable, and they ap- 
pearsotome. And see the strictures upon the result 
of the English decision in the judgment of Lord 
Justice James in Goodman's Trusts, L. R. 17 Ch. 
Div. 296-298. The English judges in Doe v. Var- 
dill did not deny, but admitted, that the effect of 
the Scotch marriage in that case was to legitimize 
the previous-born issue, and that, being legitimate 
in Scotland, the country of his domicile, he was also 
legitimate in England. But they held, as before 
stated, that a person who inherits land in England 





must not only be legitimate, but must have been 
actually born in wedlock. 129 Mass. 252, 254; 91 
N. Y. 321, 322. It is worthy of remark that the 
famous statute of Merton (20 Hen. III, chap. 9) isin 
fact not a statute, but a mere entry on the minutes 
of Parliament of a refusal by the English lords to 
assimilate the laws of England to that of the other 
civilized countries, by affirmatively declaring that 
the marriage of the parents subsequent to the birth 
rendered the child legitimate. An equivalent of 
this statute of Merton was enacted in Pennsylvania, 
(Purd. Dig. [9th ed.] 565; P. L. 1833, p. 318; see Re- 
port of Judges, 3 Bin. 595-600); and while in force 
produced the decision in Smith v. Derr, 34 Penn. St. 
126, the hardship of which probably led to the pas- 
sage of the law of 1857, above quoted. I am unable 
to find, among our statutes, any enactment equiva- 
lent to the statute, so called, of Merton, and I think 
that public policy at this date favors the adoption 
of the rule which I have concluded to apply in this 
case, and that that rule is supported by the weight of 
authority in thiscountry. Statutes similar to that in 
Pennsylvania exist in many, if not most, of our sister 
States; and also statutes which provide, as our own 
does, for the adoption of children by legal proceed- 
ings. Many persons come to reside among us from 
neighboring States, and from those countries of 
Europe governed by the civil-law system, and bring 
with them children whom they suppose to be their 
lawful heirs for all purposes, but who would be 
denied the right of heirs as to real estate by the rule 
adopted in England in Doe v. Vardill, while as to 
personal property, they would be lawful next of kin. 
I do not think such a state of the law a desirable one, 
and am not willing to be the first judge to declare 
such to be the law in this State. Nor doI thinka 
law enabling, or even encouraging, parents to do 
simple justice to their innocent offspring begotten 
out of wedlock, by investing them with the com- 
plete attributes of heirs, is immoral, or tends to pro- 
mote immorality. I see no reason why a man should 
not be permitted to adopt and invest with rights of 
heirship his own illegitimate child by marrying its 
mother, and I see no difference in morals between 
such mode of adoption and that provided by our 
statutes, which enables a man to adopt with that 
effect even the illegitimate child of unknown par- 
ents.” 





LANDLORD AND TENANT — LEASES-— AS- 
SIGNMENT AND SUBLETTING. 





ILLINOIS SUPREME COURT, JUNE 15, 1889. 


SEXTON v. CHICAGO STORAGE Co. 


A lease, by atenant, of the demised premises for his entire 
term, is an assignment and not a sublease, though the 
rent reserved 1s different from that reserved in the orig- 
inal lease, and though the second lease provides for for- 
feiture and re-entry for condition broken, and for surren- 
der of the premises upon expiration of the term. 

In such case the assignee is liable to the original lessor for the 
rent reserved in the original lease. 

The original lessor is not estopped from treating the second 
lease as an assignment by baving refused tu release his 
lessee from his liability for rent, or to accept the amount 





= oOo 2 = & RS ee ie Ce Re Oe Oe he 


—pet or 6 oo 





[Tc exn FN OS SS UV 


FF Se wey Fe = 


~~ we ww 


d 
is 
it 














THE ALBANY LAW JOURNAL. 125 




















of rent reserved in the second lease, when he has not in- 
terfered with the assignee’s possession of the premises. 
An assignee of a lease, when sued for rent, cannot set up in 
defense that the assignment was made without the writ- 
ten assent of the lessor, contrary to the terms of the 
lease, since such provision in the lease, being for the 


benefit of the lessor, may be waived by him. 


PPEAL from Appellate Court, First District. Bill 
brought, in the Superior Court of Cook county, 
by Patrick J. Sexton, in his own behalf, as well as in 
behalf of such other of the creditors of the Chicago 
Storage Company as should come in and make them- 
selves parties and contribute toward the costs of suit, 
against the Chicago Storage Company, a corporation, 
and Charles N. Chipman, Alfred Willford, James B. 
Craney, John ©. Magee, Charles G. Barth, W. R. Parks, 
David Cole, and Kenneth R. Smoot, its stockholders, to 
dissolve the corporation, on the ground that it had 
ceased doing business, leaving debts unpaid; and to 
enforce the payment of its debts against the stock- 
holders. 

Complainant's claim against the corporation arose as 
follows: May 1, 1885, he leased to Frank F. Cole, by 
two separate leases for different parts of the building, 
acertain building in the city of Chicago, for the term 
of three years, at a monthly rental of $466.66. May 9, 
1885, Cole leased the same premises to the Chicago 
Storage Company, for the whole expired term, at a 
rental of $300 per month for the first year, $500 per 
month for the second year, and $650 per month for the 
third year. This lease reserved a right of forfeiture 
and re-entry for non-payment of rent or other breach 
of its conditions, and contained a covenant to surren- 
der the premises to Cole at the expiration of the term, 
or sooner determination of the lease. Complainant's 
suit was based upon the theory that this instrument 
was, in effect, an assignment of the leases from himself 
to Cole, making the corporation liable to him for the 
rent reserved in these leases. The Superior Court held 
that the instrument was a sublease, and that the cor- 
poration was therefore not indebted to complainant, 
and accordingly dismissed the bill for want of equity. 
The Appellate Court affirmed the decree. Complain- 
ant appeals. 


Alexander S. Bradley (John N. Jewett and Jewett 
Bros., of counsel), for appellant. 


Kenneth R. Smoot and Monk & Elliott, for appellees. 


ScHOLFIELD, J. The evidence sufficiently proves 
that ‘ the Chicago Storage Company has ceased doing 
business.’”’ This is not contested by counsel for ap- 
pellees, though they seek to avoid its effect by the cir- 
cumstance which they claim to be proved, that such 
failure is solely because of the seizure and appropria- 
tion of its property for the payment of rent due from 
Frank F. Cole alone to appellant. It is therefore mani- 
fest that in determining whether the corporation has 
left debts unpaid, so as to bring the case within section 
25, chapter 32, Revised Statutes of 1874, as amended by 
act of May 22, 1877, in relation to corporations (Laws 
1877, p. 66), the first and most important question is 
whether the storage company is an assignee of the 
term of Frank F. Cole, or only a sublessee under him, 
for, if it is an assignee of the term of Frank F. Cole, it 
stands in his shoes as respects his covenant to pay rent, 
and its property is liable to be seized and appropriated 
to the payment of the rent by distress, as was done. 
If however it is but a sublessee under Frank F. Cole, 
it is liable only on its covenants to him. 

The leases to Frank F. Cole are *“‘for and during” 
the terms named, “ and until the Ist day of May, 1888.” 
The lease executed by Frank F. Cole to the Chicago 
Storage Company is of precisely the same premises in- 
cluded by the leases to him, and it is in the identical 
language of those leases, “for aud during’’ the term 
named, “‘and until the lst day of May, 1888:” so that 





the terms all end at the same instant of time. No space 
of time, however minute therefore, can by any possi- 
bility remain after the term of the storage company 
has ended before the expiration of the term of Cole, in 
which he could enter upon or accept a surrender of the 
premises. The general principle as held by all the au- 
thorities is that, where the lessee assigns his whole es- 
tate, without reserving to himself a reversion therein, 
a privity of estate is at once created between his as- 
signee and the original lessor, and the latter then hasa 
right of action directly against the assignee on the cov- 
enants running with the land, one of which is that to 
pay rent; but if the lessee sublets the premises, re- 
serving or retaining any reversion, however small, the 
privity of estate between the sublessee and the original 
landlord is not established, and the latter has no right 
of action against the former, there being neither 
privity of contract nor privity of estate between 
them. The chief difficulty has been in determin- 
ing what constitutes such reservation of a re- 
version. The more recent English decisions, and 
allof the text-books treating of the question which 
have been accessible to us, hold that, where all 
of the lessee’s estate is transferred, the instrument will 
operate as an assignment notwithstanding that words 
of devise instead of assignment are used, and notwith- 
standing the reservation of a rent to the grantor, and 
aright of re-entry on the non-payment of rent or the 
non-performance of the other covenants contained in 
it. 1 Platt Leases, 1-9, 102; Woodf. Landl. & Ten. (7th 
ed.) 211; Wood Landl. & Ten., p. 131, § 93; Tayl. 
Landl. & Ten. (8th ed.) 16, note 3; Bac. Abr., tit. 
“Leases,” H 3; 2 Prest. Conv. 124, 125; Beardman v. 
Wilson, L. R., 4 C. P. 57; Doe v. Bateman, 2 Barn. & 
Ald. 168; Wollaston v. Hakevwill, 3 Scott N. R. 616. 

Undoubtedly many cases may be found wherein the 
lessee has granted to another party his entire term, re- 
taining no reversionary interest in himself; and it has 
been held that the relation,as between the parties, 
was that of landlord and tenant, or, perhaps more cor- 
rectly, lessee and sublessee, because such was clearly 
the intention of the parties; but this was the result of 
contract only, and not conclusive upon the original 
landlord, since he was nota party to it. The relation 
of landlord and assignee of a term however it has been 
seen, does not result from contract, but from privity 
of estate, and therefore, when the original lessee has 
divested himself of his entire term, and thus ceased to 
be in privity of estate with the original landlord, the 
person to whom he has transferred that entire term 
must necessarily be in privity of estate with his orig- 
inal landlord, and hence liable as assignee of the term. 
See Wood Landl. & Ten. 132, and authorities cited in 
note 1; Van Rensselaer v. Hays, 19 N. Y. 68; Pluck v. 
Digges, 5 Bligh (N.8.), 31; Thorn v. Wollcombe, 3 Barn. 
& Adol. 586; Carpenters’ Union v. Railway Co., 45 
Ind. 281; Smiley v. Van Winkle, 6 Cal. 605; Blwmen- 
berg v. Myres, 32 id. 93; Schilling v. Holmes, 23 id. 
230. 
Counsel for appellees contend, and the courts below 
ruled accordingly, that the reservation of a new and 
different rent, or the reservation to the lessor of the 
right to declare the lease void for the non-performance 
of its covenants, and to re-enter for such breach, or at 
the end of the term, coupled with the covenant of the 
lessee to surrender at the end of the term or upon for- 
feiture of the term for breach of covenant, make the 
letting by the lessee a subletting and not an assign- 
ment of the term, notwithstanding the lessee has re- 
tained in himself no part of the term; and they rely 
upon Collins v. Hasbrouck, 56 N. Y. 157; Ganson v. 
Tifft, 71 id. 48; McNeil v. Kendall, 128 Mass. 245, and 
Dunlap v. Bullard, 131 id. 161, as sustaining this con- 
tention. 

There is general language in Collins v. Hasbrouck 
quite as broad as claimed; but no question therein 
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presented called for its use, and its meaning ought to 
be limited by the facts to which it was applied. There 
the first original lease was for the term of ten years 
from the lst of April, 1864; the second was for the 
term of nine years from the Ist of April, 1865. Thus 
both expired April 1, 1874. The sublease was for the 
term of two years and seven months from the Ist of 
September, 1867—that is to say, until the lst of April, 
1870—with the privilege however to the lessee to ex- 
tend the term four years, or until April 1, 1874, by giv- 
ing two months’ notice, ete. The plaintiff claimed 
that the leases were forfeited by the subletting, and 
the court so held. No distinction was taken, in the 
opinion of the court, between an absolute demise un- 
til the end of the term and a mere privilege to have the 
demise extended four years, which was until the end 
of theterm. We have held that a similar clause in a 
lease is not a present demise, but a mere covenant, 
which may be specifically enforced in chancery, or 
upon which an action at law may be maintained for a 
breach of covenant. Hunter v. Silvers, 15 Ill. 174; 
Sutherland v. Goodnow, 108 id. 528. And it would seem 
quite evident that in no view could the reversion have 
passed until after the grantee elected to have the term 
for four years longer; and so, when the lease was exe- 
cuted, there was still a reversionary interest in the 
sublessor of four years, subject, though it may have 
been, to be thereafter divested by the election of the 
sublessee. 

In Ganson v. Tifft the sublease provided that at the 
expiration of the term, or other sooner determination 
of the demise, the lessee should surrender the demised 
premises to the lessors, and the court said: ‘‘ This con- 
stitutes a sublease of the premises, and not an assign- 
ment of the term.’’ 

In Stewart v. Railroad Co., 102 N. Y. 601, there wasa 
demise by the lessee to the Long Island Railroad Com- 
pany for a term longer than that held by the lessee. 
There was also a different rent to be paid than that 
provided to be paid by the original lease, and there 
was a reservation of the right to re-enter for non-pay- 
ment of rent, etc. It was held that, as to the original 
landlord, this amounted to an assignment of the lease, 
and that its character was not destroyed by the reser- 
vation‘therein of anew rent to the assignor with a 
power of re-entering for non-payment of rent, or by 
its assumption of the character of a sublease. The 
court, after laying down the rule substantially as we 
have heretofore stated it to be recognized by the text- 
books and recent English decisions, said: ** The effect 
therefore of a demise by a lessee for a period equal to 
or exceeding his whole term is to divest him of any re- 
versionary right and render his lessee liable, as as- 
signee, to the original lessor, but at the same time the 
relation of landlord and tenant is created between the 
parties to the second demise, if they so intended; ” 
citing Tayl. Landl. & Ten. (7th ed.), § 109, note; id., 
§ 16, note 5; 1 Washb. Real Prop. (4th ed.) 515, note6; 
Adams v. Beach, 1 Phila. 99, 178; Carpenters’ Union v. 
Railway Co., 45 Ind. 281; Lee v. Payne, 4 Mich. 106; 
Lloyd v. Cozens, 2 Ashm. 1388; Wood Landl. & Ten. 
( Banks’ ed.) 347, and then adding: ** These rules are 
fully recognized in this State. Prescott v. De Forest, 
16 Johns. 159; Bedford v. Terhune, 30 N. Y. 457: Davis 
v. Morris, 36 id. 569; Woodhull v. Rosenthal, 61 id. 382, 
391, 392.”’ 

In speaking of the ruling in Collins v. Hasbrouck, 
supra, after stating the facts, the court said: ‘‘In the 
opinion, the question is discussed whether the sub- 
lease amounted to an assignment of the term of the 
original lease, or a mere subletting or reletting of part 
of the demised premises. This question, in view of 
the result reached on the question of waiver, ceased to 
be controlling; but, in discussing it, the learned judge 








delivering the opinion made some remarks touching 





the effect of reserving a new rent in the sublease, and 
of reserving a new reut in the sublease and of 
reserving to the original lessee a right of re-entry 
for a breach of condition by his lessee, which have 
given rise to some confusion. The features of the in- 
strument which are above referred to would be proper 
subjects of consideration for the purpose of determin. 
ing whether the relation of landlord and tenant was 
created as between the original lessee and his lessee, 
and bore upon the question then before the court, viz., 
whether the second lease was a subletting or reletting 
of part of the demised premises, which constituted a 
breach of the covenant not to sublet or relet. But the 
question of privity of estate between the original les- 
sor and the lessee of his lessee was not in the case. The 
determination of the question depends upon whether 
the whole of the term of the original lessee became 
vested in his lessee, and the circumstances that the 
second lease reserves a differeut rent ora right to en- 
try for breach of condition are immaterial."’ And, 
after quoting mauy autborities to sustain that posi- 
tion, the opinion proceeds: **The cases which hold 
that where a lessee subleases the demised premises for 
the whole of his term, but his lessee covenants to sure 
render to him at the end of the term, the sublease does 
not operate as an assigument, proceed upon the theory 
that, by reason of this covenant to surrender, some 
fragment of the term remains in the original lessor. 
In most of the cases, and in the earlier cases in which 
this doctrine was broached, the language of the cove- 
nant was that the sublessee would surrender the de- 
mised premises on the last day of the term.’’ 

Tt is true that in this case, as has been before stated, 
the lessee demised for a number of years beyond the 
term for which he held; but it is impossible that, upon 
principle, there can be any difference between a de- 
mise of an entire term, which can leave no possible 
space of time remaining in the lessor, and a demise for 
any additional time beyond the term; for, since no one 
can demise what he does not have, all that can pass by 
the demise in the latter instance is the entire term of 
the lessor. If, here, the demise of Frank F. Cole vests 
his entire interest in the property, as it professes to do, 
“for and during’’ the remainder of his term, ‘ and 
until the lst day of May, 1888,’’ it cannot be that any 
portion, however short in duration, of the term, 
granted him by the leases of appellant, remained in 
him, because they are limited by the same words pre- 
cisely, namely, ‘for and during’’ the term, “and un- 
til the lst day of May, 1888.” 

In McNeil v. Kendall, supra, there were easements 
reserved from the effect of the lease. 

In Dunlap v. Bullard, supra, however, the facts are 
analogous in principle to those here involved; and it 
was held that the demise of the entire term of the les- 
see was a sublease and not an assignment, because of 
the right reserved in the lease for the lessor to re-enter 
and resume possession fora breach of the covenants. 
But this is held upon the ground that, under the decis- 
ions of that court, the right to re-enterand forfeit the 
lease is a contingent reversionary estate in the prop- 
erty; the court having previously held, in Austin v. 
Parish, 21 Pick. 215-223, and Church v. Grant, 3 Gray, 
142-147, that, where an estate is conveyed to be held 
by the grantee upon a condition subsequent, there is 
left in the grantor a contingent reversionary interest, 
which is an estate capable of devise. It has been sug- 
gested that these decisions are predicated upon a local 
statute (see Tied. Real Prop., note 1 to section 277, and 
note 1, p. 904; 6 Am. & Eng. Cyclop. Law), but whether 
this be true or not, the decisions are plainly contrary 
to the principles of the common law. The right to en- 
ter for breach of condition subsequent could not be 
alienated, as it could have been had it been an estate; 
and Coke says: “The reason hereof is for avoiding of 
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maintenance, suppression of right, and stirring up of 
suits; and therefore nothing in action, entry or re- 
entry can be granted over.” Co. Litt., § 347 (214a). 
See also 1 Com. Dig., tit. ‘‘Assignment,’’ C 2, p. 688; 3 
id., tit. “Condition,” O 1, p. 124; 4 Kent Com. (8th 
ed.) 126, 123; 1 Prest. Est. 20, 21; Shep. Touch. 117, 
121. 

It is said in 1 Washb. Real Prop. (2d ed.) 474, 451: 
“Such a right (i. e., to enter for breach of condition 
subsequent) is not a reversion, nor is it an estate in 
land. Itisa mere chose in action, and, when enforced, 
the grantor isin by the forfeiture of the condition, 
ad not by the reverter.’’ To like effect is also Tied. 
Real Prop., § 277; 6 Am. & Eng. Cyclop. Law, 903; 
Tayl. Landl. & Ten. (8th ed.), § 293; Southard v. Rail- 
road Co., 26 N. J. Law, 21; Webster v. Cooper, 14 How. 
301; Schulenberg v- Harriman, 21 Wall. 63; Nicoll v. 
Railroad Co., 12 N. Y. 121. 

It is true that, by section 14 of our statute in rela- 
tion wv iandlord and tenant (Rev. St. 1874, p. 659), ** the 
grantees of any demised lands, tenements, rents or 
other hereditaments, or of the reversion thereof, the 
assignees of the lessor of any demise, and the heirs and 
personal represetatives of the lessor, grantee or as- 
signee, shall have the same remedies, by entry, action 
or otherwise, for the non-performance of any agree- 
ment in the lease, or for the recovery Of any rent, or 
for the doing of any waste or other cause of forfeiture, 
as their grantor or lessor might have had if such re- 
version had remained in such lessor or grantor.” But 
this does not make what was before but a chose in ac- 
tion an estate. The right to enter for breach of cove- 
nant ia still but a remedy for enforcing performance of 
acoutract, which may be defeated by tender. Tayl. 
Landl. & Ten. (8th ed.) 302. As is said by the court in 
De Peyster v. Michael, 6 N. Y. 507, in speaking of the 
effect of a like statute of New York: *‘ The statute 
only authorized the transfer of the right, and did not 
convert it into a reversionary interest, nor into any 
other estate.” See also Nicoll v. Railroad Co., 12 N. 
Y. 139. It follows that, in our opinion, the rule as- 
sumed to be followed in Collins v. Hasbrouck, Ganson 
v. Tifft, and Dunlap v. Bullard, supra, is not in con- 
formity with the common law, and that it cannot 
therefore be applied here. 

The objection that the written assent of appellant 
was not obtained to the assignment cannot be urged 
by appellees. The clause in the leases, in that respect, 
is for the benefit of, and can be set up by, appellant, 
alone. He may waive it if he will; and, if he does not 
choose to set it up, no one else can. Webster v. Nichols, 
104 Ill. 160; Willoughby v. Lawrence, 116 id. 11; Arnsby 
v. Woodward, 6 Barn. & C. 519; Rede v. Farr, 6 Maule 
& 8. 121. 

But counsel insist that appellant is estopped, by his 
conduct, to now allege that the instrument executed 
by Frank F. Cole is an assignment. We have carefully 
considered the evidence bearing upon this question, 
and we are unable to concur in this view. Appellant 
did refuse to acquiesce in the construction placed by 
appellees upon the lease of Frank F. Cole, and to settle 
with them upon that basis. He refused to release 
Frank F. Cole and accept the storage company alone; 
and he refused to accept the amount of rent which the 
storage company obligated itself to pay Frank F. Cole 
as a satisfaction of Frank F. Cole’s covenant to pay 
Tent to him; but he was all the time willing that the 
storage company should remain in possession, provided 
the rent due him by his lease to Frank F. Cole was 
paid tohim. He kuew the terms of the lease of Frank 
F. Cole to the storage company, and he afterward re- 
ceived rent from it, and permitted it to remain in pos- 
session. The lessee continues, notwithstanding the 
assignment, liable upon his express covenant to pay 
rent; and the assignee becomes liable upon the same 








covenant, by reason of his privity of estate, because 
that covenant runs with the land. Tayl. Landl. & Ten. 
(8th ed.), § 438; 2 Platt Leases, 356; Walton v. Cronly, 
14 Wend. 63; Builey v. Wells, 8 Wis. 141. Since appel- 
lant might sue Cole, on his express covenant to pay 
rent, and he, having fled the State, take out an attach- 
ment in aid thereof, we perceive no reason why he 
might not at the same time take garnishee process 
against the storage company, and recover any debt 
which it owed him. There is certainly nothing in this 
inconsistent with his ultimately enforcing his liability 
against that company as assignee of Cole’s term. It is 
not shown that the storage company has been, by any 
thing’ done or said by appellant, induced to do to its 
prejudice any thing that it would not otherwise have 
done. No judgment has been recovered against it, as 
garnishee of Frank F. Cole, for rent due from it to 
Frank F. Cole, nor does it appear otherwise to have 
been compelled to pay money or incur liability by 
reason of any act or word of appellant proceeding upon 
the recognition of its being liable to Frank F. Cole, as 
such lessee, only. For the reasons given, the decree of 
the Superior Court, and the judgment of the Appellate 
Court, are reversed, and the cause is remanded to the 
Superior Court for further proceedings cousistent with 


this opinion. 
—__._____—— 


STATE—ACTION BY—SET-OFF. 





TENNESSEE SUPREME COURT, MAY 29, 1889. 


Moore v. TATE. 

In a suit for the use of the State of Alabama defendants 
pleaded as a set-off that they were the owners of certain 
overdue coupons, representing the interest on certain 
bonds issued by the State, and tendered the same to the 
court in payment of the demand. Plaintiff asked leave 
to dismiss the suit, which the court denied, and allowed 
defendants to turn over so many of the coupons as were 
necessary to pay the claim ofthe State, and gave judg- 
ment forthe plaintiff for costs. Held, that though by sece 
tions 3628 and 3629 of the Tennessee Code mutual demands 
against plaintiff, held by defendant, may be pleaded by 
way of set-off or cross-action, anindependent claim can- 
not be set off against a demand of a State, defensively or 
otherwise, without the affirmative consent of the State, 
and the bringing of the original suit by the State is not 
such a consent. 


> from Circuit Court, Shelby county. 


Heiskell & Heiskell, for appellant. 
Gantt & Patterson, for appellees. 


Fo.kes, J. This was an action brought in the Cire 
cuit Court of Shelby county to recover of San Tate 
and associates the balance due, after allowing Sunday 
credits, upon the following acceptance: 


“ Montgomery, Ala., Mch. 28, 1873. Sixty days after 
date pay to the order of M. G. Moore, commissioner 
for the State of Alabama, or order, twenty thousand 
dollars, at the banking-house of Josiah Morris & Co., 
Montgomery, Ala., for value received, in settlement 
of the penitentiary lease. [Signed] Smith & McMil- 
land. By Wm. Smith, Agt. Accepted. Campbell 
Wallace, J. W. Sloss, Sam Tate, W. B. Greenlaw, M. 
B. Pritchard, M. J. Wicks.” 


The parties thus accepting the draft, composing the 
firm of Sam Tate & Associates, defendants, pleaded 
nil debet, payment, statute of limitations, and a special 
plea of set-off, wherein it was alleged that defendants 
were the owners and holders of certain coupons then 
due, issued by the State of Alabama to cover semi- 
annual interest on certain bonds of said State, which 
coupons, it was alleged,had been presented to said State 
of Alabama for payment,and payment refused,and that 
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the State declined to allow the said coupons as a credit 
on said acceptance; that said coupons with interest 
thereon at the rate of eight per cent (the legal rate in 
Alabama, where said coupous are made payable), ex- 
ceed the balance due the State of Alabama on the ac- 
ceptance, after allowing the like rate of interest— 
wherefore they say that ‘‘defendants hereby offer said 
coupons, and the interest due thereon, as a set-off 
against plaintiff's demand, and ask that the same be 
allowed to the extent of the balance due plaintiff, and 
by reason of the averments set forth herein, the plain- 
tiffis not entitled in this action to any other or fur- 
ther judgment agaiust them, except a judgment for the 
costs of this suit.’’ : 

The State joined issue on the plea of nil debet, pay- 
ment, and statute of limitations, but demurred to the 
set-off or cross-action, and for cause of demurrer set 
down the following: ‘‘ First. That the State of Ala- 
bama is not fubject to suit, either original or by cross- 
action. Second. The claim sued on is one due the 
penitentiary of the State of Alabama, contracted with 
the State ina settlement of a business and commer- 
cial transaction, while the set-off is upon coupous from 
bonds of the State issued by it in its sovereign capac- 
ity, and on which the State isnot subject to be sued, 
but for which the holder can look alone to the honor 
of the State.” 

There were other grounds of demurrer, which need 
not be stated. The court overruled the demurrer. 
Plaintiff interposed additional replications, to which 
defendants demurred, which being overruled in part 
and sustained in part, led to further pleadings, none 
of which need be mentioned in the view we have taken 
of the case. Such further proceedings were had that 
the cause came on finally to be heard before the Cir- 
cuit judge, without the intervention of a jury, when 
it was made satisfactorily to appear, and it was so ad- 
judged, that there was due the plaintiff ou said accept- 
ance, after allowing all credits properly pertaining 
thereto, a balance of $5,702.97, and that there was due 
the defendant on matured coupons detached from 
bonds of the State of Alabama, asalleged in their sev- 
eral pleas of set-off, with interest thereon, the sum of 
$7,069.39. 

The final entry, after finding the respective amounts 
as just stated, continues as follows: ‘‘ Thereupon 
plaintiff moved the court, notwithstanding the pleas 
of defendants, to render judgment in favor of the 
State of Alabama against them for said sum of 

5,702.97, and the defendants, on the contrary, insisted 
that as it appeared the State of Alabama owed them 
more than said amount on said matured coupons in 
their said pleas pleaded as a set-off or counter- 
claim, the plaintiff was only entitled toa judgment for 
costs, and that said set-off or counter-claim should be 
allowed to the extent of plaintiff's said demand. The 
court is pleased to disallow the motion of plaintiff, and 
to allow the defendants’ said set-off or counter-claim 
to the extent of plaintiff's demand.” 

The court thereupon ordered that the clerk cancel 
and surrender to plaintiff's attorney so many of said 
coupons as would with interest amount to the $5,702.97, 
and to return the remaining coupons to defendants. 
Judgment was then rendered against defendants for 
costs only. From such final judgment plaintiff has 
appealed in error. 

The party for whose use the suit is brought is the 
real plaintiff, so that the State of Alabama is, to all 
intents and purposes, the party plaintiff in the action 
brought to recover judgment on the acceptance set 
out in the declaration. While a sovereign State may 
bring and maintain a suit as any other suitor, she can- 
not be sued in her own or a foreign court unless she 
has signified her consent thereto, either by statute or 
by some other unequivocal means. 





These universally recognized principles are not chal- 
lenged by the learned counsel for the defendants, but 
his contention is that the State of Alabama, having in- 
voked the jurisdiction of the courts of this State for 
the purpose of recovering a judgment against a citizen 
of Tennessee, must submititself to the same jurisdic. 
tion for the purpose of allowing such citizen to inter. 
pose any defense he may have, to the extent of pre. 
venting apy recovery against him; ‘‘ that when the 
State undertakes tw litigate with the citizen the latter 
may, by way of set-off or counter-claim, make such 
defense as will defeat the recovery, though not enti- 
tled to a judgment overagainst the State, in the ab- 
sence of some legislative enactmeut authorizing the 
recovery.” 

This contention goes too far. Itis true that when 
the State voluntarily places itself in the position of a 
suitor, whether in its own courts or in those of asister 
State, it will be held to have laid aside its sovereignty, 
and to have taken on the garb of an ordinary suitor, so 
far as concerns all proper matters of adjudication 
growing out of the cause of action sued on, and thede- 
fendant would be entitled to plead and prove any and 
all matters properly defensive, including credits and 
set-offs, so far as the latter are dependent on, con- 
nected with and grew out of the transaction which 
constitutes the subject-matter of the suit. See State 
v. Ward, 9 Heisk. 111; Tappan v. Railroad Co., 3 Lea, 
106. 

Such defenses, though sometimes called ‘‘ set-offs,” 
are not strictly set-offs, and are not entirely independ- 
ent of the’statutory set-off. ‘‘A counter-claim is some- 
times a mere set-off; sometimes it is in the nature of 
a cross-action; sometimes it isin respect of a wholly 
independent transaction. Ithink the true mode of 
considering the claim and counter-claim is that they 
are wholly independent suits, which for convenience 
of procedure, are combined in one action,”’ as was said 
in Winterfield v. Bradnum, L. R., 3 Q. B. Div. 326; 4 
Am. & Eng. Cyclop. Law, 332, and cases cited. Set-off 
was unknown to the common law. It was allowed in 
England by statute (2 Geo. II, chap. 22), which has in 
the main been generally adopted in this country. As 
introduced into this State by statute, the right of set- 
off is incidental to and dependent upon the fact of the 
plaintiff having established a right of recovery against 
the defendant. If this fails the right of set-off does 
not exist. Edington v. Pickle, 1 Sneed, 122. Such was 
the construction given to the act of 1815, chapter 53. 
It was likewise restricted in its operation to the abate- 
ment or extinguishment of the plaintiff's demand, as 
the case might be. 

Under the act of 1852, carried into the Code (§ 3632, 
Mill. & V.), where the set-off pleaded by the defend- 
ant is bound to exceed the claim of the plaintiff, the 
court is directed to render judgment in favor of the 
defendant, and against the plaintiff, for the excess of 
the set-off over the plaintiff's demand. ‘ The plaintiff 
may, at any time before the jury retires, take a non- 
suit or dismiss his action as to any one or more de- 
fendants; butif the defendant has pleaded a set-off, 
or counter-claim, he may elect to proceed on such 
counter-claim in the capacity of a plaintiff.” § 3678, 
Mill. & V. Code. In this connection it may be stated 
that the record in this case shows that when the plain- 
tiff's demurrer to defendant’s plea of set-off was over- 
ruled, the plaintiff moved to be allowed to dismiss his 
suit, which was by the court refused, upon the de- 
fendants’ electing to proceed in the capacity of plain- 
tiffs to have their counter-claim adjudged to the ex- 
tent of plaintiff's demand. Not being allowed to 
dismiss unconditionally and absolutely, so as to carry 
the whole case, the plaintiff, reserving exceptions to 
the action of the court, elected to continue the prose- 
cution of the suit. 
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The statute enacts that mutual demands, held by 
the defendant against the plaintiffat the time of ac- 
tion brought, and matured when offered, may be 
pleaded by way of set-off or cross-action. Subsec. 1, 
§ 3628. Togive to the language of this statute a literal 
meaning would be to allow defendants’ contention. 
But are we authorized to do so? Such reading would 
alsoembrace a debt barred by the statute of limita- 
tions—a gambling debt, a demand for usury, a pre- 
mium prudicitie, any demand turpi causa or against 
public policy. It is manifest that none of these mu- 
tual demands are within the meaning of the statute, 
because they are nut enforceable by suit atlaw. The 
evil that the statute was intended to remedy was that 
where two persons held separate and disconnected 
debts against each other, they were driven to the ex- 
pense and vexation of two separate suits. As the 
books say, they were ‘‘ distinct and inextinguishable, 
except by actual payment or release.’’ The statute 
was intended to dispense with the necessity for two 
suits, and to permit one suit to settle the whole. It 
did not give, and was not intended to give, a right of 
suit to either party where none existed before, or 
make other change in rights, but merely to pool the 
remedies. The mutual demands referred to and pro- 
vided for were such, and such only, on which separate 
suits would lie independent of the statute. In 
Wait’s Action & Defense (vol. 7, p. 477) it is said: 
“And it islaid down as a rule that a claim is available 
in set-off at law only when it is a debt on which the 
defendant could maintain an action at law agaiust the 
plaintiff.”’ 

To this general proposition the author cites numer- 
ous authorities, covering a great variety of claims on 
which suits will not lie at all, or cannot be brought by 
a defendant in his own name and right. Among the 
cases cited for the text, as above quoted, is Battle v. 
Thompson, 65 N. C. 406, where it was expressly ad- 
judged that a party sued on a bill single, payable to 
the public treasurer, given for cotton sold by such 
treasurer, could not plead by way of set-off 
to such action valid coupons taken from the bonds of 
the State. The judge delivering the opinion says: 
“The test of a set-off and a counter-claim, under the 
statute, is this: could the defendant maintain an ac- 
tion against the plaintiff? Tried by this test, the de- 
fense fails, for a citizen cannot maintain an action 
against the State.’’ If our own consideration of the 
question had not led us to the same conclusion, we 
would be constrained to give much weight to this de- 
cision, in view of the fact that our statutes on the 
subject are derived from North Carolinaas the mother 
State. Whether a State should consent to be sued so 
as to put itself on an equality with the citizen is not a 
matter for the courts, but for the Legislature. Our 
own State, for a while, authorized itself to be sued, 
but by act of 1865, chapter 36, section 34, repealed the 
statute authorizing such suits, which repealing statute 
was held not obnoxious to any constitutional objec- 
tions. Watson v. Bank, 3 Baxt. 395. 

The same considerations of public policy which 
prompted the Legislature to prohibit suits directly 
against the State would lead the courts to hold that 
she should not be sued indirectly, under the geueral 
terms of the statute of set-offs, which do not expressly 
allow such suits. If such right to plead a set-off exists 
as against the State by force of the statute (and it 
cannot exist without the statute as to matters not 
growing out of and connected with the particular 
transaction), then it must necessarily follow that the 
defendants would be entitled to judgment over for the 
excess, for the right to judgment for such excess is as 
much an essence of our statute as is the right to plead 
the set-off defensively, since the act of 1852. When 
the defendants here opposed the effort of the plaintiff 





to make a nonsuit, did they not do so under the stat- 
ute which authorized them to proceed in the capacity 
of plaintiffs? If in the capacity of plaintiffs they prose- 
cuted their set-off, are they not suing the State? Does 
the fact that they only asked to have their claim ad- 
judged to the extent of plaintiff's demand make them 
any the less plaintiffs, when they hold the State in 
court against its will forthe purpose of having the set- 
off adjudged? The defendants insist that if such were 
the proper construction to be applied to our own State 
it should not be extended to a foreign State, who is 
permitted to sue, in our own courts, a citizen of this 
State. Thisis carrying comity too far. It would cer- 
tainly be but scant courtesy toa sister State to extend 
to her the privileges of a suitor in our courts were we 
to couple with such privilege burdens which are not 
incident to such position when not assumed by this 
State. It is difficult to anticipate to what excesses 
such conduct might lead, and to what extent retalia- 
tory measures might be carried. 

But apart from such selfish considerations, it is suf- 
ficient to say that it is without exception, so far as we 
know, that the courts of one State, in dealing with a 
sister State, extend to it all the privileges enjoyed by 
the State in which the court is held, unless there be 
some imperative rule of law to the contrary; so that 
in the consideration of the case at bar we have treated 
and propose to treat the question as though it con- 
cerned the State of Tennessee. Set-off, as we have 
seen, not being known to the common law, if it exists 
as against a sovereign State, must rest upon the stat- 
ute. If our statute authorizes it at all, it necessarily 
authorizes it to the full extent given by the statute to 
private suitors, for there is nothing in its terms to give 
it a qualified or purely defeasive operation; so that in 
all cases where the State might be driven to the neces- 
sity of bringing suit against a citizen, such citizen 
must be allowed to interpose a claim for an indepen- 
dent demund; and after satisfying, it may be, a small 
demand of the State by the set-off, have judgment 
over against the State for a large one. In this way 
the bonded indebtedness of a State, issued in its sov- 
ereign and political capacity, predicated entirely upon 
the faith and credit of the State, to be provided for by 
the legislative branch of the government, might be 
made the subject of suit by such indirection. So, too, 
every tax payer might discharge his obligations to the 
government in those States where taxes are a personal 
debt, as well as alien upon the property assessed, to 
the impoverishment of the State government. Butit 
is said that this right of set-off is not applicable to 
taxes, because of the necessities of government which 
requires that nothing should stand between the State 
and its revenues (its life-blood), and that a claim or 
demand, based upon commercial paper or other like 
evidence of indebtedness, stands upon a different foot- 
ing. If we were to admit that there is a difference in 
the character of the debts opposed, it does not follow 
that the courts can for themselves declare such differ- 
ence in the application of the statutes of set-off, where 
the statutes themselves make none. 

In construing the statutes in question we are to as- 
certain whether the State is or is not within their op- 
eration. If not, thatis an end of the controversy. If 
within the statute, where is the authority for the 
courts to regulate its scope and application? How, 
and by what authority, are we to say that certain 
debts of the State are within and others without the 
operation of the statute? If we are told that we 
should apply it to all suits except for revenue, who is 
to determine, and how are we to say, what demands 
are ‘“‘forrevenue only?”’’ Are taxes the only sources 
of revenue? Our own State leases its penitentiary for 
$100,000. Ways and means and appropriations are 
doubtless predicated as much upon this source of in- 
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come as upon a like amount of assessed taxes. What 
is the principle, and what the rule, upon which the 
courts are to refuse a set-off in a suit for assessed 
taxes, and allowit in a suit for rent due under the 
penitentiary lease? 

Illustrations might be multiplied of the sources of 
income to the State, and of the difficulty of determin- 
ing whether they are to be considered as revenue. 
That set-off against taxes due the government will not 
be allowed has been held in the following cases: 
Bridge Co. v. Douglass, 12 Bush, 673; Cobb v. Elizabeth 
City, 75 N. C.1; Cityof New Orleans v. Davidson, 30 
La. Ann. 541, 554; City of Camdenv. Allen, 25 N. J. 
Law, 399; Pierce v. City of Boston, 3 Metc. 520; Shaw 
v. Peckett, 26 Vt. 486. 

The case of State v. Bank, 10 Ohio, 91, referred to by 
counsel for the defendants, wasan agreed case, where 
the State, by its attorney, consented to try the ques- 
tion of set-off to theclaim for taxes. That the immu- 
nity from suit possessed by the State as a prerogative 
of its sovereignty applies to a cross-action by set-off, 
unless expressly provided otherwise by statute, is fully 
sustained by the following adjudications, which we 
have examined: State v. Railroad Co., 34 Md. 344; Che- 
vallier’s Adm’r v. State, 10 Tex. 315; Com. v. Matlack, 
4 Dall. 303; State v. Leckie, 14 La. Ann. 636; White v. 
Governor, 18 Ala. 767; Treasurers v. Cleary, 3 Rich. 
Law, 372. 

This last case virtually overrules, without referring 
to, the Gaillard Case, in 1 Bay, 500, cited by defend- 
auts’ counsel. Counsel for defendants press upon us 
certain cases which they insist sustain their conten- 
tion. We have examined them all together with oth- 
ers not referred to, and while the argument in some of 
them does not go tothe exteut claimed for them, they 
are found, so far as the point decided is concerned, to 
be bottomed upon the United States statutes so far as 
they have any solid support. Let us now glance briefly 
at these cases. 

Schaumburg v. United States, 103 U. S. 667, is merely 
an affirmance of the case of United States v. Eckford, 
6 Wall. 484. The latter case shows clearly that “this 
is a question which arises exclusively under the acts of 
Congress, and no local law or usage can have any in- 
fluence upon it.’’ Again in this case it is said: ‘*‘ No 
action of any kind could be sustained against the gov- 
ernment for any supposed debt, unless by its own con- 
sent, and that to permit a demand in set-off to become 
the foundation of a judgment would be the same thing 
as sustaining the prosecution of a suit.’’ This was a 
case where, after allowing credits to the extent of the 
government’s demand (which was permissible, as we 
have seen, independent of statute where the credits 
grew out of the government’s demand, and which was 
allowable under the United States statute to the extent 
of the demand, independent of origin of the credits), 
the Circuit Court had rendered judgment for the ex- 
cess due by the government. The action of the Cir- 
cuit judge was sought to be justified by the State stat- 
ute of New York, which authorized such judgment for 
the excess. The Supreme Court held that the State 
statute could not confer jurisdiction to render such a 
judgment. It was not a question of practice, but of 
jurisdiction, and its action in allowing the set-off to 
be pleaded, even defensively, to the extent of the gov- 
ernment’s demand, is placed upon the act of Congress. 
The judge delivering the opinion, used this language: 
** When the United States is plaintiff, and the defend- 
anthas pleaded a set-off, which the acts of Congress 
have authorized him to do, no judgment can be ren- 
dered against the government, although there is an 
excess due the defendant.”’ (The italics are ours.) 
The act of Congress referred to is that of March 3, 1797, 
chapter 20, sections 3 and 4 (1 Stat. at Large, 515.) 

It is said in Powers v. Bank, 18 Ga. 658, which will 





be presently noticed, that this act of Congress doeg 
not grant any power or right to plead a credit or set. 
off, but merely restricts a right already existing. That 
such is not the view of the Supreme Court of the Uni- 
ted States—the court of last resort as to construction 
of acts of Congress—is shown by their language in thig 
case of United States v. Eckford. After citing and 
giving the substance of the act of March 3, 1797, the 
judge delivering the opinion says: ‘‘ The extent of the 
authority conferred by that section is as plain as any 
grant of power can well be, which is conferred in clear 
and unambiguous language.”’ Page 489. 

To the same effect is United States v. Robeson, 9 Pet. 
319; United States v. Giles, 9 Cranch, 212—both of 
which cases show that but for the statute in question 
no set-off, even defensively, would be allowed against 
the government. See also United States v. Wilkins, 6 
Wheat. 135. 

The case of The Siren, 7 Wall. 154, stands upon the 
idea that while the vessel itself could not be proceeded 
agaiust by one holding a maritime claim so long as she 
was in the possession of the government, yet when the 
vessel is sold, and the proceeds are in the registry of 
the court, such funds will be distributed by the court 
according to priorities as they exist under admiralty 
laws. Hence it was that the owners of a vessel and 
cargo, that had been sunk by the carelessness of the 
prize crew in charge of the Siren, were allowed com- 
pensation out of the funds realized by the sale of the 
prize. The decision clearly recognizes that the claim 
for such damages could not be made against a vessel of 
the United States, and the disposition of the case rests 
largely upon the analogy to the assumed liability of 
government property for salvage, or geueral average 
contribution. At all events, there is nothing in this 
case that stands in the way of the conclusions we have 
reached in the case at bar,and it must be admitted 
that there is a good deal of force in the suggestion of 
the dissenting judge, that “‘there is certainly some 
difficulty in distinguishing between a _ proceeding 
against the fund in the registry and a proceeding 
against the vessel itself,’’ although his quarrel with 
the opinion of the majority was upon another ground. 

In United States v. Mann, 2 Brock. 9, though the 
learned judge discusses at length the inherent right 
and justice of the claim of set-off, he finally rests the 
decision upon the act of Congress already referred to. 

It is needless to refer specially to any of the other 
cases from the Federal courts, as they will be found to 
rest upon the act of Congress in question. 

In Com. v. Railroad Co., 81 Ky. 573, the court does 
say that ‘‘ when the State undertakes to litigate with 
the citizen, the latter may, by way of set-off or coun- 
ter-claim, make such defense as will defeat the recov- 
ery, but is not entitled to a judgment over against the 
State in the abseuce of some legislative enactment au- 
thorizing the recovery.’’ This is the language of de- 
fendants’ contention. Itis sufficient to say of this case 
that it contains no discussion of the question. It cites 
no authority. It wasa suit for taxes, and it was ad- 
judged that no taxes were due, so that at best it is a 
dictum merely. 

Again in Commissioners v. Bank, 1 Mete. (Ky.) 174, 
the announcement was equally uncalled for, for the 
reason that the suit was not by the State, but by a 
corporation created by the State, subject to sue and be 
sued. Even if the suit had been by the State, the set- 
off interposed was that of an incumbrance on the prop- 
erty bought by the defendant. It grew out of the 
same transaction, and would have been admissible in 
our State under the doctrine to be found in State v. 
Ward, 9 Heisk. 111, supra. 

State v. Gaillard, 1 Bay, 500. This case is extremely 
brief, and seems to rest upon au amercement act which 
it is impossible to understand from the meager refer- 











i ce ee pi cee eal el ile ai, eee, ie i i ee 


Uni- 
tion 
this 
and 
, the 
the 
any 
lear 


Pet. 
1 of 
tion 
inst 
8, 6 


the 
ded 
she 
the 
’ of 
urt 
alty 
abd 
the 
m= 
the 
sim 
] of 
sts 


age 
his 
ave 


me 
ing 
ing 
ith 
ud. 
the 
tht 
she 
to. 
1er 


ith 
n= 
v= 





THE ALBANY LAW JOURNAL. 131 


























ence to it in the opinion (no discussion and no author- 
ity cited). It is virtually a set-off allowed against a tax 
however, and is therefore unsustainable on any 
ground short of a direct statute. 

Powers v. Bank, 18 Ga. 658, it must be admitted, goes 
to the full length claimed by the counsel for defend- 
ants. It is however involvedin this dilemma: After 
referring to some of the Federal court cases, where set- 
offs were allowed, it says that it might be supposed that 
they rested upon the act of Congress of 1797, and it un- 
dertakes then to say that ‘‘this act gives no right what- 
ever to plead a set-off or use any discount, but regu- 
lates and restrains a right as already existing,’’ while 
the case closes with this language: ‘‘If we might pre- 
sume so far we would respectfully recommend the pas- 
sage of alaw by our State Legislature substantially 
the same as the act of 1797, expressly allowing to de- 
fendants, when sued by the State, the privilege of 
pleading by way of set-off or discount any demand, le- 
galor equitable, which they might have or hold in 
their own right against the State, provided no judg- 
ment be rendered for any excess,” etc. Somewhat il- 
logical is the suggestion that the Legislature should 
pass an act ‘‘substantially the same as the act of 1797, 
expressly allowing set-off,’ when the argument lead- 
ing to the decision had assumed that the actin ques- 
tion gave no right whatever, but merely limited a 
right already existing, independent of the statute. 
The earnestness and ability of counsel for defendants, 
who were successful in the court below, and the im- 
portance of the question, which is for the first time 
presented for adjudicationin this State, must be our 
excuse for reviewing the authorities cited when our 
own conclusions had already been reached with confi- 
dence and satisfaction, at least toourselves, and when 
principle and authority are ample in our support. As 
has been said: ‘‘ It isan established principle of juris- 
prudence in all civilized nations that the sovereign 
cannot be sued in its own courts, or in any other, with- 
out its consent and permission, but it may, if it thinks 
proper, waive this privilege and permit itself to be 
made adefendant inasuit by individuals or by an- 
other State; and as this permission is altogether vol- 
untary on the part of the sovereignty, it follows that it 
may prescribe the terms and conditions on which it 
consents to be sued, * * * and may withdraw its 
consent whenever it may suppose that justice to the 
public requires it.’ Beers v. Arkansas, 20 How. 


Where and how can it be said that the State of Ala- 
bama has consented to be sued on the coupons de- 
clared on in the plea of set-off here? The only answer 
vouchsafed is that by voluntarily bringing her suit 
against the citizen she thereby signifies her consent 
to the cross-action, the logic of which is that she can 
never maintain her action against arecalcitrant debtor 
without at the same time exposing herself to the haz- 
ard of being met and overwhelmed with the presenta- 
tion of her outstanding securities, which the exigen- 
cies of the government may have rendered it necessary 
to withhold payment of, in whole or in part, tem- 
porarily or otherwise; and all thisupon the construc- 
tion of astatute which does not in terms apply, and 
was manifestly never intended to apply, to the sover- 
eign. 

But without further discussion we hold that an in- 
dependent claim cannot beset off against a demand of 
the State, defensively or otherwise, without the af- 
firmative consent of the State, and that the courts of 
this State will apply toa sister State suing here the 
same rule in this respect that is applicable to our own 
State when a plaintiff. 

It follows therefore that the judgment of the Circuit 
judge must be reversed, and judgment rendered here 
for the full amount of the balaucedue on the accept- 





ance sued on, as ascertained in the judgment of the 
court below, with interest and costs. 


—_—__——_———— 


CONTRACTS — GAMBLING — ASSIGNMENT — 
CONFLICT OF LAWS. 
UNITED STATES CIRCUIT COURT, WESTERN DISTRICT 
OF MISSOURI, APRIL 24, 1889. 
Savines BAanK oF KANSAS Vv. NATIONAL BANK OF 
COMMERCE (CARPENTER, Interpleader).* 


Under section 239 of the Compiled Laws of Kansas of 1885, de 
claring the keeping of a faro bank, and inducing or per- 
mitting any person to play thereat, a misdemeanor pun- 
ishable by fine and imprisonment, and section 1018, declar- 
ing that the common law, as modified by the Constitu- 
tion, statutes, judicial decisions and conditions and wants 
of the people remains in force, the transfer of a certificate 
of deposit in consideration of money lost at faro is void, 
although made in another State where it is valid. 


A’ law. 


Hutchings & Keplinger and James W. Garner, for 
Savings Bank of Kansas. 


Karnes, Holmes & Krauthoff, for National Bank of 
Commerce. 


Wash Adams and E. C. Mapledorum, for Carpenter. 


PuIips, J. This controversy grows out of substan- 
tially the following state of facts: 

On June 15, 1888, Carpenter deposited with the said 
Bank of Commerce of Kansas City, Mo., the sum of 
$3,500, and took from the bank its certificate of deposit 
therefor, as fullows: 


‘* NATIONAL BANK OF COMMERCE OF KANSAS CITY. 
** $3,500.00. Kansas City, Mo., June 15, 1888. 
‘“H. C. Carpenter has deposited in this bank thirty- 
five hundred and 00-100 dollars, payable to the order 
of himself on the return of this certificate properly in- 
dorsed. 
** $3,500.00. H. C. Sch witzGEBEt, A. C.”’ 


On the following day Carpenter visited a gambling. 
house just across the line in the State of Kansas, kept 
by one Clayton Maltby, who ran what is known as a 
‘**faro bank,” where Carpenter was induced to play at 
said gambling device, and lost the sum of $3,500, to pay 
which he wrote his name onthe back of said certifi- 
cate of deposit and delivered the same to said Maltby 
orhis agent. On the same day Maltby, through his 
agent, presented said certificate to the said Bank of 
Commerce for payment, which was refused by the 
bank, on the ground that it had been notified by Car- 
penter not to pay thesame. Thereupon Maltby on the 
same day took said certificate to the Savings Bank of 
Kansas, which is located just across the line from Kan- 
sas City, Mo., and deposited the same in said last- 
named bank, receiving therefor the following certifi- 
cate: 


© $3,500.00. CERTIFICATE OF DEPOSIT. 
“This certificate is not subject to check. 


“SAvines BANK OF KANSAS. 
“Kansas City, KAN., June 16, 1888. 
“This is to certify that C. L. Maltby hus deposited 
the sum of thirty-five hundred dollars with the Sav- 
ings Bank of Kansas for the term of —— months, 
which certificate is to draw interest at the rate of —— 
per cent per anuum. 
* No. 608. R. W. HiiKer, Cashier.” 


The evidence shows that Maltby, who seems to have 
done a large business, usually made deposits of money 


*38 Fed. Rep. 800. 
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at this bank, and took therefrom similar certificates of 
deposit; and that the bank took the certificate of the 
Bank of Commerce without any notice as to the man- 
nerin which Maltby acquired the same. On the 18th day 
of June following the Savings Bank of Kansas sent the 
certificate to the Bank of Commerce for collection, 
through the clearing-house of Kansas City, Mo., where 
it was thrown out for non-payment; and on the same 
day it was duly protested, steps having been taken by 
Carpenter looking to the stopping of its payment. In 
August following Carpenter instituted suit in the Cir- 
cuit Court of Jackson county, Mo., against Maltby and 
the said Savings Bank of Kansas, having for its object 
the cancellation of said indorsement on said certificate 
of deposit held by the savings bank, and its reclamation. 
This proceeding was based upon provisions of tbe stat- 
ute in Missouri authorizing such action growing out of 
the loss of such security at such gambling device. 
This suit, on the application of the bank, was removed 
from the State court to this court. On the 30th of 
July, 1888, the said savings bank instituted suit in this 
court against the said National Bank of Commerce to 
recover judgment on the certificate of deposit issued 
by the latter bank to said Carpenter. The cause was 
submitted to the court for hearing, on stipulations of 
all parties concerned that the two causes should be 
heard together, as if Carpenter appeared as inter- 
pleader in said controversy. The defendant bank, by 
its answer and position in this controversy, is an indif- 
ferent party, asking to be protected, ready and willing 
to pay over its debt to whomsoever the court may 
find to be entitled thereto. So that the real contro- 
versy here is between the savings bank and Carpen- 
ter. 

The only consideration for the transfer of the cer- 
tificate from Carpenter to Maltby being for so much 
money lost by Carpenterat the game of “faro” run 
by Maltby, had such loss occurred in Missouri, the 
transfer, both as to Maltby and any assignee under 
him, would have been absolutely void and of no effect. 
The indorsement on the certificate by Maltby would 
be as if never written. Rev. Stat. Mo., §§ 5720-5723; 
Williams v. Wall, 60 Mo. 318. 

The contention of plaintiff however is: First, that 
the gambling device in question, as also the indorse- 
ment and deposit of the certificate in the sav- 
ings bank, occurred in the State of Kansas; and 
second, that the certificate of deposit issued there- 
for by the savings bank to Maltby occurred in 
the State of Kansas, and therefore the rights 
of the plaintiff are to be determined by the law 
of the latter State as it affected those transactions. 
Flowing from these assumptions, plaintiff contends (1) 
that there is nostatute of Kansas akin to that of Miss- 
ouri invalidating and nullifying the transaction be- 
tween Carpenter and Maltby; and (2) that such cer- 
tificate of deposit in the State of Kansas possesses the 
quality of commercial paper, negotiable as an inland 
bill of exchange; and (3) that the plaintiff acquired 
the same in the usual course of trade, as an innocent 
purchaser. By the criminal statutes of that State 
(§ 239, Comp. Laws Kaus. 1885) the keeping of such a 
gambling device asa “‘faru bank,” and inducing or 
permitting any person to play thereat, are declared a 
misdemeanor, punishable by imprisoument ina county 
jail, not exceeding one year, and by a fine not exceed- 
ing $1,000. It is true that no provision like that of the 
Missouri statute is found declaring all conveyances, 
bonds, notes, bills, etc., predicated of such gambling 
transactions, null and void. But does it follow that 
an act, declared by the criminal statute of the State to 
be a misdemeanor punishable by imprisonment and 
fine as contrary to the moral sense of the people and 
inimical to the well-being of society, can be made the 
basis of a contract between the criminal actors, en. 














furceable in her courts? It would certainly bea 
marked incongruity for the civil courts of a State to 
lend their countenance and aid to a contract between 
two gamblers, when the criminal courts were punish- 
ing corporally the parties for violating, in the act lead- 
ing to the contract, the Criminal Code designed to 
suppress vice and preserve the public morals. It is ex- 
pressly declared in section 3, page 1018, Compiled Laws 
of Kansas of 1885, that ‘‘the common law, as modi- 
fied by constitutional and statutory law, judicial de- 
cisions and the condition and wants of the people, 
shall remajn in force in aid of the general statutes of 
this State. * * *’ Thecommon law of England, 
as altered by the statute of 9 Anne, chap. 14, declared 
“that all notes, bills, bonds, etc., given * * * by 
any person or persons whatsoever, where the whole or 
any part of the consideration * * * shall be for any 
money or other valuable thing whatsoever, won by 
gambling, * * * shall be utterly void, frustrate, 
and of no effect to all intents and purposes whatso- 
ever.”” See4 Bac. Abr. 456; Vaughan v. Whitcomb, 2 
Bos. & P. (N. R.) 413; Evans v. Cook, 11 Nev. 75. 

In Harris v. Runnels, 12 How. 83, it is said: “The 
object of all law is to repress vice and to promote the 
general welfare of society; and it does not give its as- 
sistance to a person to enforce a demand, originating 
in his breach or violation of its principles and enact- 
ments. Contracts in violation of statutes are void; 
and they are so, whether the consideration to be per- 
formed or the act to be done bea violation of the stat- 
ute. A statute may either expressly prohibit or en- 
join an act, or it may impliedly prohibit or enjoin it, 
by affixing a penalty to the performance or omission 
thereof. It makes no difference whether the prohibi- 
tion be expressed or implied. In either case a contract 
iv violation of its provisions is void.” 

And further on it is said that this rule is always to 
be applied “‘ when the statute was made for the pro- 
tection of the public from moral evils or from those 
which we know from experience that society must be 
guarded from by preventive legislation.”” A penalty 
implies a prohibition. I think it not too much to say 
that the consensus of the moral sense of the American 
people is that wagering contracts and transactions 
growing out of such a gambling device as ‘faro” are 
repugnant to the well-being of society, fraught with 
vice and pregnant with demoralization, corrupting 
alike to youth and theaged. They must therefore be 
contrary to public policy, and be subject to the whole- 
some maxims, ex turpi causa non oritur actio; ex dolo 
malo non oritur actio. 

Conformably to this principle it is held in Con- 
ner v. Mackey, 20 Tex. 747, that where the cousidera- 
tion of the note sued on was money won at a game of 
cards called ‘* poker,”’ the consideration was illegal on 
the general ground that gaming at cards tends to im- 
morality. This doctrine has been recognized by the 
courts of Kansas. Reynolds v. McKinney, 4 Kans. 109; 
Cleveland v. Wolff, 7 id. 187. 

Counsel for plaintiff, seizing upon the proposition 
advanced by counsel for Carpenter that the case may 
be regarded as an action of replevin by Carpenter to 
recover possession of the certificate of deposit, 
contend that the certificate of deposit itself was wa- 
gered on the game, and it having been actually turned 
over to the winner, both parties being in pari delicto, 
replevin will not lie to recover it back in the absence 
of an express statute, likening the case to that where 
a stakeholder had turned over the stake to the winner 
before action brought. That is not however this case. 
The certificate, being payable to order, was not avail- 
able to any third party without the indorsement of 
Carpenter. He indorsed it and turned it over to 
Maltby in settlement of his loss sustained on the haz- 
ard. This action is to recover on this evidence of debt, 
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in which, to give plaintiff any standing in court, it is 
indispensable, both in pleading and proof, to show a 
valid transfer by indorsement by the payee. This 
therefore brings into view the transaction, the fact of 
the indorsement and the plaintiffs right to enforce the 
contract as against the payor and the interpleader, 
Carpenter. A check placed in the hands of B. on a 
a wager with C. as tothe handwriting of D. has been 
held to be void. Edgell v. McLaughlin, 6 Whart. 176. 
And if there had been money in bank, and the loser 
had drawn it out to prevent payment, he would not 
have been liable to the winner for money had and re- 
ceived. Denniston v. Cook, 12 Johns. 376. 

If it were conceded however that this action would 
be maintainable inthe forum of Kansas, would the 
courts of Missouri entertain such action? We make 
no question of the general rule that a contract made in 
another jurisdiction valid by the lex loci contractus is 
generally enforceable in every other jurisdiction. But 
this rests upon the doctrine of comity; and depend- 
ing upon this comity, jure gentium, the law of public 
preservation, like the natural law of self-preservation, 
forbids that any nation or State should be bound to 
recognize and enforce any contract, no matter where 
made, inimical or injurious to its own interests, or 
hurtful or pernicious to its moral sense and public pol- 
icy. Story, in his Conflict of Laws, § 258, reckons 
among these contracts, such as ‘in their own nature 
are founded in moral turpitude and are inconsistent 
with the good order and solid interests of society.’’ 
“No people are bound or ought to enforce or hold 
valid in their courts of justice any contract which is 
injurious to their public rights or offends their morals, 
or contravenes their policy or violates a public law.’’ 
2 Kent Com. 458. 

The statute of this State denounces the keeping and 
use of “ faro’’ banks as a crime, and declares all con- 
veyances, bonds, bills, notes and securities, the con- 
sideration of which is money or property won at any 
game or gambling device, void and annullible by her 
courts, even in the hands of an assignee. This statute 
is but expressive of the moral sense of the community, 
and is, as held by the Supreme Court in Williams v. 
Wall, 60 Mo. 318, “‘in aid of the statute punishing 
gambling as a criminal offense.”’ 

In Watson v. Murray, 23 N. J. Eq. 257, it was held 
that a partnership in the lottery business iv another 
State would not be enforced in New Jersey, although 
valid where formed, because lotteries are mala in se, 
“bad in their nature and bad in their results; noto- 
riously prejudicial to the interests and morals of the 
public.”’ 

In the case at bar Maltby established his gambling 
house just across the State line in Kansas City, Kans., 
with but a street or block separating it from Kansas 
City, Mo.; so close that the immoral atmosphere of 
his establishment can be breathed by the people of 
Missouri, and its demoralizing influence be felt in the 
adjacent community. It does seem to me that the 
courts of justice in this jurisdiction ought to close their 
doors against such a suitor when he brings his trans- 
actions, growing out of his nefarious calling, to her 
temples for arbitrament. 

(Omitting minor points.] 

The judgment therefore is that plaintiff take noth- 
ing by its action; that the defendant pay over to Car- 
penter the sum of $3,300, aud to Maltby the sum of 
$200, in satisfaction of its certificate of deposit. 





NEW YORK COURT OF APPEALS ABSTRACT. 

ABATEMENT—DEATH OF PARTY—STIPULATION.—(1) 
Under the Code of Civil Procedure of New York, an 
action for damages for personal injuries abates on the 





death of the plaintiff, unless a verdict, report or decis- 
ion has been rendered upon the issues. Held, that 
neither a judgment of nonsuit in an action before a 
jury, nor an order of the General Term reversing such 
judgment, is a decision, within the meaning of the 
statute. (2) The stipulation for judgment absolute, if 
the order granting a new trial is affirmed on appeal, 
required of an appellant in such case by the Code of 
Civil Procedure, section 191, subdivision 1, does not 
affect the abatement of the action on the death of the 
plaintiff. Second Division, June 25, 1889. Corbett v. 
Twenty-third St. Ry. Co. Opinion by Follett, C. J. 


APPEAL-BOND — SURETIES — JUDGMENT — ASSIGN- 
MENT.—(1) The lessee of an agent promised to pay him 
one-half of any damages he might receive from the con- 
demnation of the leased premises by a railroad com- 
pany. After the premises had been taken by thecom- 
pany the agent recovered judgment against the lessee 
for his share of the damages, which judgment was af- 
firmed on appeal. Held, that the sureties on the ap- 
peal-bond could not,in an action by the assignee of 
the judgment, set up the defense that the agent ob- 
tained the judgment as trustee of an express trust, 
and that it had been satisfied after the assignment by 
pay ment of the umount to the principal. The right of 
the agent to recover On the agreement was settled by 
the judgment, and the sureties, by their agreement to 
pay the judgment, if affirmed, concluded themselves 
from questioning issuable facts in that action. (2) As 
the promise was to the agent in his own name for the 
benefit of another, he was the trustee of an express 
trust, and entitled under section 449 of the New York 
Code of Civil Procedure to maintain the action in his 
own name, and must therefore be treated as the legal 
owner of the judgment, with the power to dispose of it 
for the benefit of his principal. (3) The fact that the 
assignee knew of the principal’s interest in the judg- 
ment does not affect his good faith, in the absence of 
any evidence of collusion between the agent and the 
assignee, or of any intenton the part of the agent to 
convert the money to his own use. (4) It cannot avail 
defendants that they had no actual notice of the as- 
sigument. In order to be protected by payment to 
some one other than the legal owner of the judgment, 
the burden is upon them to show thatthe person had 
the right to receive payment at that time. Brewster 


-v. Carnes, 103 N. Y. 556; Trustees v. Wheeler, 61 id. 88; 


Bishop v. Garcia, 14 Abb. Pr. (N. 8.) 69. Second Di- 
vision, June 4, 1889. Seymour v. Smith. Opinion by 
Haight, J. 

APPEAL— WEIGHT OF EVIDENCE.— Facts found by a 
referee on conflicting testimony, in accordance with 
the evidence of plaintiff, and affirmed by the General 
Term, will not be reviewed under section 1337 of the 
New York Code of Civil Procedure, providing that in 
such cases the facts cannot be determined on appeal. 
Second Division, June 4, 1889. Musgrave v. Buckley. 
Opinion by Haight, J. 

BANKS—CHECKS—-ESTOPPEL—TRUSTS.— (1) A mem- 
ber of a banking firm, who had deposited money in the 
bank to his own individual credit, gave his check 
therefor to plaintiff, in the presence of the other part- 
ners, who agreed that the check should be paid, and 
on its presentation tendered payment in cash, but 
plaintiff took a draft, which owing to the failure of the 
bank, was not paid. Held, that an action on the draft 
against the partners other than the drawer of the 
check, that defendants were estopped to question the 
consideration given by plaintiff for the check, no rights 
of creditors intervening. (2) It appeared that the 
drawer of the check instructed plaintiff to draw the 
money thereon, and pay his (the drawer’s) creditors. 
Held, that this transferred the title to the money to 
plaintiff as trustee. Gilman v. McArdle, 99 N. Y. 451; 
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Day v. Roth, 18 id. 448; Perry Trusts, 586; Gray v. 
Barton, 55 N. Y. 68; Westerlo v. De Witt, 36 id. 340. 
Second Division, June 4, 1889. Steltheimer v. Slett- 
heimer. Opinion by Parker, J. Bradley and Haight, 
JJ., not sitting. 


CONTRACTS — CONSIDERATION — CONSTRUCTION.—(1) 
Plaintiff's firm contracted to erect an elevator for de- 
feudant within five months, to commence work within 
five days after notice by defendant’s engineer that the 
foundations were ready, and were to forfeit $500 for 
each day the work remained uncompleted after the five 
months, and to receive $500 for each day gained if they 
completed it in less than the five months. The notice 
was given before the foundations were ready, and this 
action is for damages for the delay caused thereby. 
Held, that the provision for payment of the additional 
$500 per day was supported by a valid consideration, 
and constituted an element of damages. (2) The court 
charged the jury that they were to determine whether 
the foundations were in such condition as to enable the 
contractors advantageously to prosecute the work at 
the time notice was given; and, if they found that the 
foundations were not in the condition required by the 
coutract, then they were to inquire whether, if they 
had been in such condition, the work could and would 
have been completed in less than five months. Held, 
that this covered the whole question, and it was not 
error to refuse defendant's request to charge that the 
jury should allow for the work done and material pre- 
pared by the contractors between the date of the no- 
tice and the time when the foundations were com- 
pleted. Second Division, June 25, 1889. Mansfield v. 
New York Cent. & H. R. R. Co. Opinion per Curiam. 


STATUTE OF FRAUDS.—(1) A testator, after 
making certain bequests, provided that his execu- 
tors might carry on his business, but that it should 
be done in the name of his estate. At the instance of 
defendants, to whom testator was indebted to an ex- 
tent exceeding the value of his estate, the executors 
took possession of the property of the estate, and 
formed a partnership, consisting of the legatees other 
than plaintiff, for the purpose of continuing the busi- 
ness under a contract with defendants. Afterward 
plaintiff sued the executors for an accounting, but dis- 
missed the action in consideration of an alleged prom- 
ise of defendants to execute a bond for $4,000 in pay- 
ment of his legacy. Defendants were the ouly creditors 
of the testator. There was evidence that it was to de- 
fendants’ advantage to continue the business. Held, 
sufficient evidence to sustain a finding that defendants 
agreed to execute the bond as alleged. Mallory v. Gil- 
lett, 21 N. Y. 412; Prime v. Koehler, 77 id. 91. (2) The 
promise was not to answer for the debt of another, as 
no debt existed until the promise was made, but was 
an original promise, supported by an independent con- 
sideration. June 11, 1889. Wales v. Stout. Opinion by 
Ruger, C. J.; Andrews, J., not voting; Peckham, J., 
not sitting. 


CoRPORATIONS—AUTHORITY OF AGENTS—EVIDENCE 
—APPEAL—REVIEW.—(1) In an action against a corpo- 
ration for services rendered and money advanced by 
plaintiff preparatory to making and performing a con- 
tract to construct arailroad, it appeared that one S., 
who assumed to be defendant’s chief engineer, first 
called plaintiff's attention to the subject of becoming 
a contractor, and introduced him to L., who was said 
to be one of defendant’s counsel, and L. submitted a 
proposed contract to plaintiff. Plaintiff was soon after 
informed thatthe contract was to be let to another 
person, D., but that plaintiff should be the latter’s 
subcontractor in such a manner as to be subrogated to 
his rights. A subsequent meeting of defendant’s 
board of directors approved the contract with D., and 
a proposed agreement by D. with plaintiff was also ap- 











proved, and the board agreed to accept plaintiff as sub- 
rogated to D.’s rights and liabilities on the execution 
of the contract with D. by plaintiff. At the same 
meeting L. and S. were appointed counsel and chief 
engineer respectively of defendant, and L. sent plain- 
tiff a copy of the resolution concerning D.’s contracts 
with the company and plaintiff. L. and S. had been 
previously designated as counsel and engineer in a 
printed circular, but had not been formally appointed 
such. Plaintiff's advances and services were given 
with the knowledge and consent of S. and L., and 
were essential in preparing to construct a railroad, 
and drawings paid for by plaintiff were approved by 
defendant’s president. The construction ofa railroad 
was defendant’s only immediate object, and plaintiff 
had a practical knowledge of that business. Another 
person, who represented the stockholders, was active 
in the negotiations with plaintiff. Held, that plaintiff 
was entitled to assume that the persons with whom he 
dealt represented and acted with the authority of de- 
fendant, and that on defendant’s refusal to award him 
the contract, he could recover for his services and ex- 
penditures. Adriance v. Roome, 52 Barb. 399; Alex- 
ander v. Cauldwell, 83 N. Y. 480; Woodruff v. Railroad 
Co., 108 id. 39. (2) Wherea referee receives evidence 
on condition that other evidence will be given to ren- 
der it competent, and no motion is afterward made to 
strike it out, it will not be assumed on appeal that the 
referee considered the first evidence received and not 
thereafter rendered competent. Peterson v. Mayor, 
17 N. Y. 449; Wild v. Mining Co., 59 id. 644; Scott v. 
Railroad Co., 86 id. 200. (8) Error in the admission of 
evidence which is not within the purview of a general 
objection, and to which no specific objection is made, 
cannot be considered on appeal. Society v. Faulkner, 
91 U. S. 415; Place v. Minster, 65N. Y. 89; Bayliss v. 
Cockcroft, 81 id. 363. (4) Error in the admission of a 
memorandum book, not set out in the record, caraot 
be considered under a general objection on apvyeal. 
Guy v. Mead, 22 N. Y. 462; Howard v. Marshall, *7 id. 
592; Peck v. Valentine, 94 id. 569; Fountain v. Pettee, 
38 id. 184; Bergmann v. Jones, 94 id. 51. Second Di- 
vision, June 4, 1889. Wilson v. Kings Co. El. R. Co. 
Opinion by Bradley, J. 





CHANGING NAME—- APPEAL. — The Laws of 
New York, 1870, chapter 322, authorize the court to 
grant acorporation an order to change its corporate 
name where it appears ‘‘that there’ is no reason- 
able objection to such corporation changing its name.” 
Held, that the granting or refusing an order under this 
statute is within the discretion of the court, and no ap- 
peal lies. June 25, 1889. Jn re United States Mercantile 
Reporting Co. Opinion per Curiam. 


STOCKHOLDERS—TRIAL BY JURY—NEW TRIAL 
—APPEAL.—(1) Section 968 of the New York Code of 
Civil Procedure provides that issues of fact must be 
tried by a jury, unless a reference is made or a jury 
waived, in an action for which judgment is demanded 
for asum of money only; in an action of ejectmeiit; 
for dower, waste, nuisance, or to recover a chattel 
Section 969 provides that an issue of law in any action, 
and an issue of fact in anaction not specified in sec- 
tion 968, or wherein trial by jury is not expressly pro- 
vided, must be tried by the court, unless a reference 
or a jury trial is directed. Held, that an action by a 
stockhofder of a corporation to restrain its trustees 
from payf!ng salaries they had voled to themselves, and 
requiring them to refund the «mount already paid, 
was one triable by the court, and that neither party 
was entitled toa jury. Vermi!yea v. Palmer, 52 N.Y. 
471; Acker v. Leland, 109 id-%; Carroll v. Deimel, 9% 
id. 252; Moore v. Bent, So id. 41; Birdsall v. Patter- 
son, 51 id. 43. /2) The order of the court directing a 
heariug at tbe General Term of the exceptions on 
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which plaintiff based his motion for a new trial, was 
error, as by section 1000that proceeding is limited to 
cases triable by jury. (3) On the trial of questions of 
fact by a jury in an equity case, the court cannot dis- 
missthe complaint. (4) Section 1022 provides that for 
the purpose of a review on the merits of the cause, 
there must be filed a decision in writing setting forth 
separately the findings of fact and conclusions of law 
and directing a judgment to be entered thereon. Held, 
that where the record shows that there was no trial in 
the manner provided by law, and no decision has been 
filed as required, there is nothing to support the judg- 
ment, and it will be reversed. Second Division, June 
18, 1889. MacNaughton v. Osgood. Opinion by Brown, 
J. Parker, J., not sitting. 


Costs—CLAIM AND DELIVERY.— (1) Section 3234 of 
the New York Code of Civil Procedure, which pro- 
vides that in certain actions, including an action to re- 
coverchattels, where the complaint sets forth sepa- 
rately two or more causes of action on which issues of 
fact are joined, and arecovery is had by each party on 
one or more of the issues, each party is entitled to 
costs, has no application toan action to recover sev- 
eral chattels, where the complaint sets forth only one 
cause of action; and it is immaterial that the plaintiff 
succeeds as to some of the chattels and the defendant 
asto the others. Two cases in the Supreme Court di- 
rectly upon the point iu issue are cited, and they are 
antagonistic. Ackerman v. De Lude, Tuii- 44; 
Kilburn v. Lowe, 37 id. 227. We are of the opinion 
that the views expressed in the latter case are correct. 
The views expressed by the learned court in deciding 
that case are so clear and concise that we have pre- 
ferred to adopt its language rather than use more elab- 
orateexpressions: “At common law, and under the 
Revised Statutes, rules of pleading and practice pecu- 
liar to the action of replevin prevailed. When both 
parties claimed the goods, both were deemed actors or 
plaintiffs. Coan v. Bowles, 1 Show. 165, 169; Carth. 
122; Anon. 2 Mod. 199; Small v. Bixley, 18 Wend. 514; 
Persse v. Watrous, 30 Conn. 139, 146; Wells Rep., § 21. 
When the defendant admitted and justified the tak- 
ing he was said to avow. 3 Bl. Com. 149; Whart. Law 
Dict. and Abb. Law Dict., ‘Avowry.’ An avowry was 
in the nature of a declaration (7 Bac. Abr. [7th ed.] 103, 
tit. ‘Replevin and Avowry;’ Whart. Law Dict. 
‘Avowry ’) which required a reply from the plaintiff, 
and in default of one the defendant was entitled to a 
judgment. People v. Common Pleas, 2 Wend. 644. 
The section of the Revised Statutes above quoted did 
not, like the Code, require the several] causes of action 
to be separately set forth in the declaration, but it was 
sufficient if the several causes of action were contained 
in separate counts. An avowry was beld to be in ef- 
fect a declaration; a separate count; a cause of action 
(Coan v. Bowles, supra; Butt’s Case, 7 Coke, 24b; 6 
Rob. Pr. 539; 1 Saund. Pl. & Ev. [5th ed.] 347b, note3; 
2Selw. N. P. [13th ed.] 1153), and if upon such issues 
(both parties presenting affirmative ones) both recov- 
ered, both are entitled to costs. The cases under the 
Revised Statutes are not applicable to the Code, or to 
the rules of pleading and practice established by it. 
The section of the Revised Statutes above quoted was 
superseded by the old Code (Stoddard v. Clarke, 9 
Abb. Pr. [N. 8.]310; Watson v. Gardiner, 50 N. Y. 671), 
and was expressly repealed by chapter 245, Laws 1880.” 
(2) Section 1728, which provides that where the action 
is to recover two or more chattels, the verdict may 
award to one party one or more distinct chattels, and 
the residue to the others, and that the complaint may 
be amended to conform thereto, has no bearing upon 
the question of costs. (3) A change in the language of 
an unambiguous statute is not justified by any rule of 
construction, and is authorized only by an exercise of 





legislative power. June 25, 1889. Newell Universal 
Mill Co. v. Muxlow. Opiniou by Ruger, C. J. 


EvVIDENCE—REFERENCE.—(1) In an action to recover 
for legal services rendered to defendants’ testator, 
plaintiff offered no evidence of his cause of action, 
claiming that it stood admitted by the pleadings. De- 
fendants set up a note as a counter-claim, and pro- 
duced a witness to prove its consideration. Held, that 
the court properly refused to permit plaintiff to ask 
the witness on cross-examination if he knew who was 
testator’s legal adviser; plaintiff having aeither an- 
nounced an intention to abandon his position nor 
stated how the answer to the question would tend to 
show that he had rendered the services sued for. (2) 
Defendants having demanded an affirmative judg- 
ment on their counter-claim, they were not required 
to ask for a dismissal of the complaint until they had 
proved their cause of action. (3) The fact that after the 
evidence was closed and the case submitted to the ref- 
eree he opened the case to allow defendants to deliver 
the note to him to be cancelled and tendered to plain- 
tiff, worked no harm to plaintiff. Second Division, 
June 25, 1889. Moissen v. Kloster. Opinion by Pot- 
ter, J. 

FRAUD—EVIDENCE.—Where itis found that prope 

erty transferred in payment of a bona fide debt does 
not exceed in value the amount of the debt, there be- 
ing no circumstances which raise a suspicion of fraud- 
ulent intent, fraud will not be inferred from a subse- 
quent agreement that the debtor shall retain possession 
of the property and convert it into money for the cred- 
itor; nor is it material that there is evidence that the 
property was not correctly described in the instrument 
of transfer, where it is found that the debtor intended 
to cover his entire stock. June 11, 1889. Preston v. 
Southwick. Opinion by Ruger, C. J. 
CONVEY ANCE—CHATTEL MORTGAGES—ADMIN- 
ISTRATORS—CONVERSION — DAMAGES.— (1) A chattel 
mortgage, which leaves the mortgagor in possession, 
with the tacit understanding that he may sell the 
property for his own use, is void as against creditors. 
Southard v. Benner, 72 N. Y. 424; Potts v. Hart, 99 
id. 168; Russell v. Winne, 37 id. 591. (2) The agree- 
ment to allow the mortgagor to sell may be shown by 
parol, or it may be inferred from the acts of the par- 
ties. (3) It is not necessary to show that the mortga- 
gor actually sold the property, as the existence of the 
agreement vitiates the transaction. (4) The adminis- 
trator of a deceased mortgagor represents the cred- 
itors as well as the estate, and has the right to treat as 
void mortgages made in fraud of the rights of cred- 
itors, und may take possession of the property, and 
sell the same, passing a good title to the purchaser. (5) 
In an action by the purchaser from the administrator 
against the mortgagee, who has taken possession of 
the goods, where the complainant alleges damages for 
breaking up and injuring plaintiff's business and 
credit, it is admissible to show the daily receipts and 
expenses for the two weeks next preceding the seizure. 
Schile v. Brokhahus, 80 N. Y. 614. (6) In estimating 
the value of the property taken, evidence of the price 
paid for it three weeks before it was taken by defend- 
ant is admissible, in the absence of any evidence that it 
had changed in value. (7) The property taken was sa- 
loon fixtures and stock of goods. Plaintiff testified 
that he had bought and sold that grade of property, 
and had been engaged for eight years in keeping sa- 
loons, and in buying and selling saloon fixtures. Held, 
that he was competent to express his judgment of the 
value of the property in question. Hoffman v. Con- 
ner, 76N. Y. 121-124. Second Division, June 18, 1889. 
Hangen v. Hachemeister. Opinion by Haight, J. 





INSURANCE—MUTUAL BENEFIT—PAYMENT.—(]) Acts 
of New York, 1840, sections 1 and 2, provide that a 
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wife may insure her husband’s life; and, if she sur- 


vives him, the insurance shall be paid to her free from 
the claims of bis representatives or oreditors. In case 
of the death of the wife in the husband’s life-time, the 
policy may be made payable, after her death, to her 
children, and to their guardians, if under age. Sucha 
policy was made payable to the wife and her personal 
representatives; and, if she died before her husband, 
it was to be paid to their children, or to their guar- 
dian, if under age. The wife died leaving children of 
whom some died before the husband. Held, that on 
the death of the wife, the policy vested in the children, 
and was payable to such as survived, und to the ad- 
ministrators of those who had died; and that the chil- 
dren of the decedents, as such, had no interest in the 
fund. Olmsted v. Keyes, 8 N. Y. 593; Whitehead v. 
Insurance Co., 102 id. 143. (2) If the policy did not so 
vest in the children at the wife’s death, it was payable 
to the children living at the husband’s death, as a class, 
aud would therefore go entirely to such as survived the 
husband; and, in either event, the children of a de- 
ceased child would have no interest in the fund. June 
11, 1889. United States Trust Co. v. Mutual Ben. Life 
Jns. Co. Opinion by Earl, J. 


JUDGMENT—BY DEFAULT—APPEARANCE.— Defend- 
aut was arrested on civil process. One A., in presence 
of defendant, stated to plaintiff's attorney that he was 
defendant’s attorney, and signed an undertaking for 
his release from arrest. Plaintiff's attorney afterward 
received notice of appearance of R. & P., as attorneys 
for defendant, and a demand for copy of complaint, 
which he returned, stating that A. was the attorney 
for defendant. By formal order, R. & P. were substi- 
tuted for A., but made no other demand for a copy of 
complaint. eld, that R. & P. waived their first ap- 
pearance, and demand for a copy of the complaint, 
and plaintiff had aright to a judgment by default. 
June 11, 1889. New Haven Web Co. v. Ferris. Opin- 
ion by Earl, J. 


BY CONFESSION—PRACTICE.— The Code of Civil 
Procedure of New York, section 738, provides that 
plaintiff may serve his summons and complaint, and 

- obtain an offer of judgment from defendant, and 
on that offer enter judgment. Held, that where this 
method of obtaining judgment is adopted, and the pre- 
scribed practice pursued, there being vo claim cf ‘r- 
regularity on the part of the defendant, or of fraud or 
bad faith practiced on any one, the judgmevit is vislid. 
The case is unlike that of White v. Cotzhausen, 12) TU. 
S. 329, because in that case there was bu! one statute 
regulating the matter, and that was violzted; anc. ‘t is 
more like the case of Beards v. Wheeler, 11 Hus, 539, 
and 76 N. Y. 213. June 25, 1889. Trier v. Derrman. 
Opinion by Earl, J. 


MASTER AND SERVANT—INJURY TO SERVANT—NEG- 
LIGENCE.—Plaintiff had been three days in the employ 
of defendant as switchman in its yard, when in coup- 
ling cars at night according to directions, he felj 
through acattle-guard near the scales, where the cars 
he had tocouple had been weighed, and was injured. 
It had been usual to couple the cars as they came from 
the scales over the cattle-guard, and no injury had be- 
fore resulted from it. Held, that as the evidence 
showed that a person coupling cars there without 
knowledge of the cattle-guard was in danger of in- 
jury, the jury was warranted in finding the defend- 
ant guilty of negligence, it also appearing that plaintiff 
had not, since his employment by the company, been 
before called to the place in question. When the plain- 
tiffentered intu the defendant’s employment he as- 
sumed the usual hazards of the service and such risks 
as were apparent to observation. Gibson v. Railroad 
Co., 63 N. Y. 449. But the duty was with the defend- 





appliances and structures, with a view to the safety of 
its employees, and that they might not unnecessarily 
be exposed to danger of injury in the service. The use 
of cattle-guards is essentially proper for recognized 
purposes at some places on railroads. The question 
has relation to the location and situation of this one. 
It had been there for several years; and although it 
had been usual to couple over it cars as they came 
from the scales, no injury, so far as appears, had re- 
sulted from it. The fact that the location in question 
was the place where cars, when weighed, were com- 
monly and habitually coupled, imposed upon the de- 
fendant the duty to use care to make that place rea- 
sonably safe for that service of its employees. The 
description given of this structure was such as to en- 
able the jury to say that it was liable to put in danger 
of injury a person proceeding to couple cars there 
without the caution which knowledge of it would en- 
able him to exercise; and upon the evidence, the find- 
ing of the jury was warranted that the defendant, in 
permitting the cattle-guard to remain at that place in 
the condition which it was, had failed to perform its 
duty to ita employees, and was chargeable with negli- 
gence. But that did not render the defendant liable 
to the plaintiff if the cattle-guard was obvious of 
known to him at the time in question. De Forest y, 
Jewett, 88 N. Y. 264; Appel v. Railroad Co., 111 id. 
550. The occurrence was in the evening. It was then 
dark, and although the plaintiff had a lighted lantern, 
the evidence permitted the jury to find that he had no 
knowledge up to that time of the cattle-guard, and 
that without any negligence on his part, he did not ob- 
serve it at the time he attempted to couple the cars 
upon the occasion when he received the injury. It is 
urged that the plaintiff is bound to make himself ac- 
quainted with the situation presented by the various 
structures about the yard, and their condition. It is 
quite true that his duty was to use due diligence—to 
familiarize himself by observation with the struc- 
tures and their situation and condition in the 
yard, with a view to his own safety in the per- 
formance of his duty, and for the protection 
of himself against injury. But his recent en- 
trance into the service, and the fact that his duties 
hitherto had not called him to the place in question, 

enabled the jury to find that his failure to escape the 
injury was not attributable toany want of diligence 
on his partin that respect. The case seems to be within 

the doctrine of Plank v. Railroad Co., 60 N. Y. 607. 

Second Division, June 25, 1889. Fredenburg v. North- 
ern Cent. Ry. Co. Opinion by Bradley, J. Follett, 

C. J., not sitting. 


MORTGAGES—SUBROGATION.—H. sold land subject 
t, a mortgage to J., wns berrswed the money ona 
second mortgage, and paid the first. J. sold the land 
to C., who paid the second mortgage by giving a third. 
At the time H. bought the land there was a judgment 
against him, which was not discovered on the record 
by the subsequent grantors and grantees because his 
middle name was omitted on the record. The land 
was sold on execution on the judgment against H. 
Held, that the third mortgagee was subrogated to the 
rights of the first mortgagee, and the purchaser at the 
execution sale took subject to the lien of the third 
mortgage. Clute v. Emmerich, 99 N. Y. 342. Second 
Division, June 4, 1889. Emigrant Industrial Sav. Bank 
v. Clute. Opinion per Curiam. Parker and Brown, 
JJ., dissenting. 


MURDER—EVIDENCE—JURY.—(L) A witness testified 
that the accused, at about the time of the homicide, 
appeared to be sober, and looked ‘‘as if he was get- 
ting over the effects of a drunk.’’ Held, it was proper 


to ask the witness if he thought him rational or not. 
(2) Under the Code of 


People v. Conroy, 97 N. Y. 62. 
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Criminal Procedure of New York, section 362, provid- 
ing that a challenge to the panel shall be founded only 
on a material departure from the forms prescribed by 
the Code of Civil Procedure for drawing and return of 
a jury, to the prejudice of defendant, an objection that 
the court had discharged twelve jurors from the panel, 
and excused them for the term, is not one that can be 
takeu by such a challenge. People v. Jackson, 111 N. 
Y. 369. June 25, 1889. People v. Packenham. Opin- 
jon by Finch, J. 

ORDER—APPEALABLE.—Under section 971 of the 
New York Code of Civil Procedure, providing that the 
trial of questions of fact by jury is in the court’s 
discretion where the parties are not entitled toa jury 
trial of rigbt, it is discretionary with the court to set 
aside the jury’s verdict in such cases, and its order 
setting aside the verdict and granting a new trial is 
not within section 190 of the Code of Civil Procedure, 
providing for appeals to the Court of Appeals. Ver- 
milyea v. Palmer, 52 N. Y. 471; Acker v. Leland, 109 
id. 5; Lansing v. Russell, 2 id. 563; Colie v. Tifft, 
47id. 119; Clarke v. Brooks, 1 Abb. Dec. 355; Wright 
y. Hunter, 46 N. Y. 409; Arnold v. Robertson, 50 id. 
683; Fallon v. Railroad Co., 56 id. 652; Courtney v. 
Baker, 60id. 1; Harris v. Burdett, 73 id. 136; Whitson 
y. David, 81 id. 645; Bronk v. Railroad Co., 95 id. 656; 
Kennicutt v. Parmalee, 109 id. 650. Second Division, 
June 4, 1889. Randall v. Randall. Opinion by Brad- 
ley, J. Potter, J., not voting. 


RECEIVERS—DISCHARGE—NOTICE.—The creditors in 
an action in which a receiver has been appointed are 
not entitled to notice of the discharge of the receiver. 
The remedy of a creditor whose rights have been in- 
juriously affected by such discharge is by a motion to 
vacate the order. Herring v. Railroad Co., 105 N. Y. 
340, 376. June 25, 1889. New York& W. U. Tel. Co. v. 
Jewett. Opinion by Earl, J. 


SALE—COMMISSION MERCHAN TS— WARRANTY.— (1) 
Where a commission merchant receives goods to sell, 
without any description as to their quality, and war- 
rants them toa purchaser, without any authority todo 
so from the consignors, he is personally liable on the 
warranty. Easton v. Clark, 35 N. Y. 225; Smith v. 
Tracy, 36 id. 79; Upton v. Suffolk Co. Mills, 11 Cush. 
586; Mills v. Hunt, 17 Wend. 333; Morrison v. 
Currie, 4 Duer, 79; Cobb v. Knapp, 71 N. Y.348; Lud- 
wig v. Gillespie, 105 id. 653; Jemison v. Bank, 44 Hun, 
412. (2) Where the contract of sale was made by de- 
fendant, in hisown name, as commission man, with- 
out disclosing the name of his principal, the warranty 
is, as between the parties, that of defendant. In such 
case it may be supposed that a purchaser relies upon 
the responsibility of the person with whom he deals, 
for the performance of the contract, and that he is not 
required to look elsewhere to obtain it. When there 
isin fact a principal, the agent may ordinarily relieve 
himself from personal liability upon a contract made 
in his behalf by disclosing his name at the time of 
making it. Upon such disclosure however the party 
proceeding to deal with the agent. may or may not, as 
he pleases, enter inte contract upon the responsibility 
ofthe named principal; but to permit an agent to 
turn over to his customer an undisclosed and, to the 
latter, unknown principal, might have the effect to 
deny to the customer the benefit of any available or 
responsible means of remedy or relief founded upon 
the contract. The rule is no less salutary than reason- 
able that an agent may be treatedas the party to the 
contract made by him in his own name, unless he ad- 
vises the other party to it of the name of the principal 
whom he assumes to represent in making it, where 
that is unknown to such party. This proposition is 
not inconsistent with the general rule that an agent, 
acting within the scope of his authority with a party 


advised of his agency, will not be personally charged, 
unless it appears that such was his intention. Hall v. 
Lauderdale, 46 N. Y. 70. The disclosure of his agency 
is not completely made unless it embraces the name 
of the privcipal; and without that the party dealing 
with him may understand that he intended to give his 
personal liability and responsibility in support of the 
contract, and for its performance. The casescited by 
the defendant’s counsel, having relation to the right 
of set-off in behalf of a person who has dealt with an 
agent whose agency was unknown to such person, have 
no necessary application to the question now here. In 
those cases the question arose between the principal 
and the party dealing with the agent, without any 
knowledge of his agency, and upon the faith that he 
was dealing on his own account in selling property in 
his possession, and of which he apparently was the 
owner; and in such cases the right of the party pur- 
chasing property of the agent to set off a claim against 
the latter, in an action brought by the principal, is 
dependent upon, not only want of actual knowledge 
of the agency, but of circumstances which would di- 
rect a prudent man to inquiry and information of the 
fact, or furnish him reason to believe that he was 
dealing with an agent. Wright v. Cabot, 89 N. Y. 570; 
Nichols v. Martin, 35 Hun, 168, and cases there cited. 
This rests upon the principle that where one of two 
innocent parties must suffer loss, it should fall on him 
who has furnished the means and opportunity to an- 
other to do that which is done by the latter to cause 
it. (3) The purchaser was not bound to return the 
property on learning of the breach of the warranty, but 
could sue for the damages therefrom, and such right 
was not qualified by the fact that defendant was deal- 
ing with the property of athird person. Second Di- 
vision, June 11, 1889. Argersinger v. MacNaughton. 
Opinion by Bradley, J. Parker, J., not sitting. 


TAXATION—ASSESSMENT—EQUALIZATION.—(1) On a 
certiorari to reduce an excessive assessment it is un- 
necessary that the property should be compared with 
the general rate of assessment of the town, but it is 
sufficient to compare it withthe other tracts of land 
in the town used for the same purpose—that of brick- 
making; and if the tracts are selected from the assess- 
ment-roll by mutual agreement, and used as the basis 
of comparison without objection, it will be assumed 
that they fairly represent the proportionate rate of as- 
sessment of the town. People v. Hicks, 105 
N. Y. 198; People v. Coleman, 107 id. 545. The 
principal objection argued is that the  assesa- 
ment-roll was not returned, and the comparison 
of values was with a few pieces of property, without 
any proof of the general rate of assessment in the 
town. The case relied on is People v. Carter, 109 N.Y. 
576, iu which we held that comparison with a single 
lot did not show that relator was injured. In the 
present case the comparison was with all the brick- 
making properties in the town, and which were se- 
lected from the roll by a stipulation mutually agreed 
on. No question was in any manner raised on the 
hearing that these did not fairly represent the general 
rate of assessment,or that they furnished an inadequate 
basis of comparison; but on the contrary, both parties 
assumed their sufficiency for the purpose intended, 
and all the evidence was directed to the question of 
relative values. At least, under the circumstances 
here presented, it should be presumed that the prop- 
erties selected out from the roll by mutual agreement, 
and used without objection as the basis of compari- 
son, did fairly represent the proportionate rate of as- 
sessment of the property of the town, and so serve as 
acorrect basis for comparison. (2) Where assessors 
make no objection to the sufficiency of an affidavit pre- 
sented by an applicant for such a reduction, but par- 
tially make the reduction, the application will be 











138 





THE ALBANY LAW JOURNAL. 














deemed sufficient to authorize a certiorari to review 
the assessment, if any application is necessary. June 
11, 1889. People, ex rel. Eckerson, v. Christie. Opin- 
ion by Finch, J. Ruger, C. J., absent. 


ASSESSMENT AND LEVY — SALE.—(1) Laws of 
New York of 1873, chapter 863, title 10, section 
9, relating to taxation in the city of Brooklyn, 
provides that the assessment-roll for each ward 
shall be sworn to by at least two of the nine 
assessors, to the effect, inter alia, ‘that they 
have together personally examined, within the 
year past, each and every lot or parcel of land,” etc. 
An affidavit was subscribed and sworn to by all of the 
nine assessors, containing the averment “ that at least 
two of the assessors have together personally exam- 
ined,” etc. Held, a compliance with the statute. (2) 
Laws of New York of 1878, chapter 346, requiring the 
tax-rolls in the city of Brooklyn to be signed by the 
board of supervisors before delivery to the collector 
is complied with by their signing the warrant annexed 
to the tax-rolls, as prescribed by 2 Revised Statutes 
(7th edition), page 996, section 37. (3) Under the pro- 
visions in the charter of the city of Brooklyn requir- 
ing the tax collector to make a return to the registrar 
of arrears of unpaid taxes on sheets corresponding in 
size and ruling, etc., but saying nothing about a certifi- 
cate, such return need not be authenticated by the 
collector’s certificate. (4) Under Laws of New York 
of 1885, chapter 405, amending the charter of the city 
of Brooklyn, and requiring that the advertisement of 
tax sales should refer to a list designating the ward, 
block and lot numbers, the street or avenue, etc., and 
providing that it shall be no objection to the validity 
of asale that the list incorrectly states or omits any 
matter required to be stated, provided that the ward, 
block and lot numbers are correctly stated, a list which 
gives the latter particulars correctly is sufficient,though 
there is a partial error as to the nameof a street. (5) 
Under the requirement of chapter 405, section 1, that 
the notice of sale shall state that the sale will take 
place “ not less than thirty days after the first publica- 
tion thereof,’’ a notice published March 15 authorizes 
asale April 14. Second Division, June 25, 1889. Kane 
v. City of Brooklyn. Opinion by Vann, J. 
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ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 





PARENT AND CHILD—CUSTODY OF CHILDREN.—A 
widow, unable to provide for her children, placed her 
three months’ old infant in the care of her deceased 
husband’s sister, with whom it remained nine years, 
and who properly cared for it. and regarded it as her 
own. The mother had demanded the child on her re- 
marriage, but made no other demand for four years, 
and visited it but once, when she merely requested 
that it might visit her. The mother had other chil- 
dren, while the aunt had none, but nothing appeared 
against fitness or ability of the mother to provide for 
the child. On habeas corpus by the mother, held, that 
the child should be allowed to remain with the aunt. 
Undoubtedly, as a general rule, the mother, in such a 
case as this is entitled to the custody of her children. 
Nothing is alleged against her ability and fitness to care 
for the child properly, and we saw nothing in the tes- 
timony or in her appearance to lead us to doubt upon 
that point. But while this is a general, it is not a con- 


trolling rule. Upon petition for a writ of habeas corpus, 
the court is bound to free the child from illegal re- 
straint, yet itis not bound to award the custody to 
any particular person. The relations between children 
and parents and foster parents are of an intricate and 
delicate character, involving the welfare and happi- 





Custody of children therefore 


ness of all the parties. 
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cannot be awarded by a fixed and inflexible rule, ag if 
it were a right of property. Recognizing the ordinary 
rights of a parent, the courts of this country never. 
theless hold that when these rights cannot properly be 
exercised, or when they have been waived by the yo}- 
untary establishment of new relations, then all the cir. 
cumstances must be considered, and that course fol. 
lowed which, in the judgment of the court, appears to 
be best adapted to the interests, feelings and rights of 
the parties concerned. Primarily the welfare of the 
child is to be considered; but when, as in this case, 
that is not the controlling consideration, the court 
may look beyond it to existing relations. Pool y, 
Gott, 14 Law Rep. 269; Jones v. Darnall, 103 Ind. 569; 
Chapsky v. Wood, 26 Kans. 650; Clark v. Bayer, 32 Ohio 
St. 299; Verser v. Ford, 37 Ark. 27; Bonnett v. Bon- 
nett, 61 Iowa, 199; United States v. Green, 3 Mason, 
482; Inre Waldron, 13 Johus. 418. In the case before 
us it appears that the boy, Pardon, taken as a babe, 
has been cared for from his infancy by the respondent 
and his wife as if he had been their own. He has re- 
ceived surgical treatment, resulting in cure of a trouble 
which crippled him. He has the advantage of the pub- 
lic schools of the city of Providence. No suggestion is 
made of any neglect in regard to his moral or physical 
welfare. He has had no other home. He has received 
no other support; and during the nearly nine years of 
his life he has known no other filial relation than such 
as he has borne to the respondent. Along with this, 
the respondent and his wife have become strongly at- 
tached to the boy, and have come to regard him as 
their own. Indeed, there may be doubt whether, with 
no young child of their own, they would have under- 
taken the care of a babe through infancy and early 
childhood, a period not only when there is greatest 
anxiety and trouble, but also when the affections on 
both sides are most easily and tenderly engaged, had 
they supposed that at this time in his life they would 
be called upon to surrender him. The case is not with- 
out difficulty, but we do not feel called upon to sunder 
the ties that have been permitted to grow up, believ- 
ing that the happiness of the boy and the rights and 
feelings of his foster parents will be best subserved by 
leaving the custody where it now is. Moreover, while 
we do not doubt the petitioner's love for her child, we 
think that by this course there will be less violence to 
interests and affections than by granting the petition; 
especially when we consider that, with other children 
to engage her attention, she refrained for about four 
years and a half from any earnest effort to recall this 
one, having visited and seen him but once within that 
time; and that when she visited him in March, 1887, 
she did not demand his return to live with her, but 
only requested that he might visit her. In cases like 
this perplexity finds some relief in the fact that the de- 
cision is not necessarily final, but that any change of 
circumstances, which may affect the welfare of the 
child, may also lead to a modification of the action of 
the court. With the suggestion that the mother and 
child should have full opportunities to see and visit 
each other, we think the prayer for the writ of habeas 
corpus must be denied. R. I. Sup. Ct., Dec. 27, 1888. 
Hoxsie v. Potter. Opinion by Stiness, J. 


SUBSCRIPTION — CONDITIONS. —Defendant proposed 
in writing to the county supervisors that if the county, 
within the next two years, would raise by taxation the 
sum of $2,000 toward the payment of a soldiers’ monu- 
ment, proposed to be erected by plaintiff, defendant 
would himself give $1,000 forthe same object. The 
county, in pursuance of this proposal, raised the $2,000 
within the prescribed time, and paid it to plaintiff. 
Held, that defendant’s proposal was a conditional sub- 
scription, and became absolute upon such performance 
by the county, and was supported by a valid consider- 
ation. This has been he!4 iz numerous cases in this 
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court and elsewhere, and really is elementary doc- 
trine. In Lathrop v. Knapp, 27 Wis. 214, the prevail- 
ing opinion by Dixon, C. J., goes further, and asserts 
the rule to be that where several persons mutually 
promise to contribute to acommon object, the promise 
of each is a good cunsideration for the promise of each 
of the others. The present chief justice filed an opin- 
ion holding the above rule too broad. He said, how- 
ever: “ I concede that the doctrine is well established 
that where such advances have been made or expenses 
and liabilities incurred by others, upon the credit of 
such a subscription, before any notice of a withdrawal, 
then it becomes obligatory and binding upon the pro- 
misor, although he may not have derived any pecuni- 
ary advantage from the enterprise.”’ The subscription 
of the defendant in the present case is within the 
qualified rule laid down in the latter opinion. Wis. 
Sup. Ct., March 12, 1889. La Fayette County Monu- 
ment Corp. v. Magoon. Opinion by Lyon, J. 


WILLS—CONSTRUCTION—PER STIRPES OR PER CAPITA. 

—A testatrix by her will gave her husband $2,000, and 

then bequeathed the balance of her estate ‘‘to be di- 

vided equal between my brothers and my sisters, and 

the children of deceased brothers and sisters, and the 

brothers and sisters of Perry J. Brinegar, deceased 

(husband of testatrix), and the children of deceased 

brothers and sisters,’ etc. Held, that the distribution 

among the children of the deceased brothers and sis- 
ters mentioned should be made per stirpes and not per 
capita. The question presented is one upon which the 
authorities are not harmonious. It has been the almost 
universal rule of law-making bodies, in providing to 
whom the estate of an intestate shall descend, to pro- 
vide that the estate shall go to the nearest relatives, 

and in case of the death of one who would have inher- 
ited if living, but having died leaving issue surviving, 
that the surviving issue take the share the parent 
would have inherited if living; that when children in- 
herit from the parent, and one dies prior to the death 
of the parent, leaving children surviving, the child or 
children of such deceased child take the share the de- 
ceased child would have inherited if he or she were liv- 
ing; and this rule has almost universally been adopted 
when the estate descends to the brothers and sisters 
of an intestate. Such laws of descent have met with 
universal approval. Where one estate is disposed of 
otherwise by will, many pass in the manner prescribed 
by the law of descent. It is the natural impulse of 
mankind to have a greater affection and be more will- 
ing to aid those who are bound to them by the near 
ties of relation or kinship than those further distant, 
and the ties which bind kindred together are strong or 
weak, owing to the degree of kinship. True, there are 
exceptions to this rule. Social or business relation 
may be such as to bind one more closely to distant 
than near relatives, but such are exceptions. Courts, 
in construing both wills and statutes of descent, will 
give due regard to the natural impulse and feelings of 
mankind, and take into consideration the general laws 
of descent, and rules for the disposition of estates. 
Wood v. Robertson, 113 Ind. 323; Houghton v. Ken- 
dall, 7 Allen, 72; Raymond v. Hillhouse, 45 Conn. 467- 
In the will in this case there are designated two classes 
of beneficiaries: First, the brothers and sisters of the 
testatrix and her deceased husband, Perry J. Brine- 
gar, living at her decease; and second, the children of 
such brothers and sisters as are dead. It is fair to pre- 
sume that in providing for the brothers and sisters 
that might be living, she intended to provide for and 
give to them a certain portion of her estate. The chil- 
dren of the deceased brothers and sisters relate to the 
children of the brothers and sisters who die before the 
death of the testatrix. Hence at the time of the exe- 


cution of the will it could not be known to her how 


time of her decease, nor how many children of deceased 
brothers and sisters would survive her. They may 
have been so numerous as to have reduced the share of 
a surviving brother and sister very materially from the 
amount they would receive, had there been no births 
or deaths between the execution of the will and the 
death of the testatrix. If the will be construed so as 
to distribute the estate per capita, the words ‘‘to be 
divided equal” apply as well to a division among 
classes as among individuals. Raymoud v. Hillhouse, 
supra. The rule, as stated in Jarman on Wills, that 
when a devise or bequest is made ‘‘to my son A., and 
the children of my son B., in which case A. takes only 
a share equal to that of one of the children of B.” that 
they take per capita. It may be said that it is stated by 
the same author that this ‘* mode of construction will 
yield to a very faint glimpse of a different intention in 
the context.”” 2 Jarm. Wills, 756, 757. Of this rule the 
court, in the case of Raymond v. Hillhouse, supra, 
says: ‘‘If the above rule is so easily set aside, it would 
seem equally reasonable that it should also yield to the 
presumption in favor of natural heirs or next of kin, 
for a distribution according to the statute, in all cases 
where the language of the will is consistent with such 
a distribution, and the real intention of the testator is 
in doubt.”” This rule has been so far abrogated by the 
courts of the different States that it no longer has any 
practical force in the construction of wills, and the 
weight of the authority is to the effect that the bene- 
ficiaries take per stirpes, unless the language used in 
the devise or bequest is such as to exclude that inten- 
tion. Minter’s Appeal, 40 Penn. St. 114; Fissel’s Ap- 
peal, 27 id. 55; Clark v. Lynch, 46 Barb. 68; Vincent v. 
Newhouse, 83 N. Y. 505; Bool v. Mix, 17 Wend. 119; 
Alder v. Beall, 11 Gill. & J. 123. Ind. Sup. Ct., March 
12, 1889. Henry v. Thomas. Opinion by Olds, J. 





CORRESPONDENCE. 





A Currous PRoPOsED STATUTE 
Editor of the Albany Law Journal: 

Enclosed I hand you a curiosity in the way of pro- 
posed legislation. The ‘“O. R. M. A.’ mentioned at 
the foot is the Ohio Retail Merchants’ Association, an 
organization formed to protect its members from dead 
beats and to collect debts. 

Iam credibly informed that this ** bill” is nota joke 
or burlesque, or any such thing, but is sent out in good 
faith for *‘suggestions.”’ Perhaps you can offer some. 
Having read your editorials for some years, I thought 
you might be interested in this, and so send it. 


Very truly yours, 
P. H. Boynton. 


ExyriA, O., Aug. 3, 1889. 


A BILuto provide for the enforcement and collection 
of debtsincarred for manual labor, and other neces- 
saries of life from the income, wages or salary of par- 
ties contracting the same. 


SecTion 1. Be it enacted by the General Assembly 
of the State of Ohio, all persons, firm, company or cor- 
poration, who shall sell or furnish auy of the neces- 
saries of life to, for or account of any person, where 
this total value or part thereof remaining unpaid, may 
commence such actions by order of garvishment against 
the property of the defendant therein, as if he or she 
were a non-resident of this State. 

§ 2. It shall be lawful for any person, firm,company or 
corporation to whom the same may be due,to collect any 
debt incurred for manual labor and other necessaries 
of life from out the earnings, salary or income of such 
debtors, from any source whatever, personally or by 
legal agent, in the manner in which debts of like 
amounts are now collected by law, and in the manner 
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140 


THE ALBANY LAW JOURNAL. 








herein provided; provided that in no case it shall be 
lawful to collect, attach or receive on any single debt, 
or claim a greater portion than ten per cent of the 
debtor’s personal weekly earnings or income, of which 
ninety per cent thereof shall be exempt from levy of 
such attachment or execution, and in proceedings sup- 
plementary to or in aid of such execution. 

§3. Party claimant to furnish statement of such 
debtor's account may be due him, when said triplicate 
copies have been sworn to, the constable is to serve one 
copy to debtor, one to employer, and the third to be 
retained by the justice of the peace. Said employer or 
his agent to declare to said constable, whether or not 
the person named as debtor is in his or their employ, 
and if so, what compensation he or she is paid for his 
services, and whether daily, weekly or monthly, and 
the date at which next payment is made, and that ten 
per cent be retained, of his average weekly earnings, 
until said claim is paid and satisfiedjwith cost thereof. 
In case more than one claim is presented, they may be 
paid in order of service. 

§ 4. It is herein provided in case any debtor, not be- 
ing employed, but having other source of income, they 
shall be obliged to appear beforea magistrate when re- 
quested, and make a sworn statement of his average 
weekly income, the defendant to have the right to ap- 
peal as in any other case, as the law provides. 

§5. The term necessary of life within the meaning 
of this act shall include manual labor, food, medicines, 
shelter, clothing and all cther things not known luxu- 
ries. 

§ 6. All acts and parts of acts inconsistent with this 
act are hereby repealed. 

§ 7. This act shall take effect and be in force from 
and after its passage. 


To local associations: The Executive Board of the 
O. R. M. A. recommends the above bill for your con- 
sideration. Submit it to some lawyer in your city, 
and furnish us with any suggestions you may see fit as 
soon as practicable. 

P. P. CHERRY, 


AKRON, June 5, 1889. Secretary. 





NEW BOOKS AND NEW EDITIONS. 
ABBOTT’s LIMITED PARTNERSHIP. 

The statutes of New York, with the decisions thereon relat- 
ing to limited partnerships, together with the statutes re- 
lating to compromises by partners and joint debtors, and 
to partnership names and signs, and the requisite forms. 
with all amendments to date. Austin Abbott. Baker, 
Voorhis & Co., New York. 

This collection of the partnership laws of New York 
is reprinted from Abbott’s New York Digest and Ab- 
bott’s Legal Remembrancer, with the necessary addi- 
tions to make it complete to July, 1889. Although con- 
taining but forty-four pages, there is a very full index. 


SnyDER’s LAw oF CLUBS, ETC. 

Laws authorizing the incorporation of clubs, societies and as- 
sociations for literary, library, social, recreative and 
sporting purposes, and political clubs. Also the general 
provisions of law applicable to voluntary unincorporated 
associations, clubs and societies as to the mode in which 
they may sue and be sued, embracing the provisions as to 
the rights and liabilities of individual members, By Wm. 
L. Snyder. Pp. 50. Baker, Voorhis & Co., New York. 

This is a handy and useful compilation of the stat- 
ute law (fourteen acts) upon the subject-matter, which 
is fully indicated in the title. In an explanatory note, 
the author contrasts the two principal statutes relat- 
ing to the incorporation of societies and clubs for so- 
cial purposes, and advises that ‘‘it would be well 

* * * toconsult counsel should uncertainty arise as 

to which law, under certain circumstances, is prefer- 





able.”’ 
lar. 


The pamphiet may be had for half a dol- 





NOTES. 

EFERRING to the appearance before Lord Justice 
Lopes of a queen’s counsel without a junior, Truth 
is amazed at uny question being possible as to the eti- 
quette of a single counsel appearing unaided when only 
one is wanted. The etiquette, whatever it is, is of 
course absurd, and the day has arrived when absurd 
etiquette will not be allowed to stand in the way of 
economy in litigation. Lawyers should pray for cheap 

procedure and rapid dispatch of business. 

A good story is told of the late S. L. M. Barlow’s ex- 
perience several years ago with some Democratic 
friends who had gone to his summer home at Glen 
Cove, on Long Island, to spend a holiday with him. 
The party was made up of the late Gov. Tilden, Charles 
A. Dana, then, as now, editor of the Sun; Manton 
Marble, editor of the World; Smith M. Weed, since 
become prominent in politics, and one or two other 
men of position. After dinner his guests made their 
way to the billiard-room and began to play. Before 
long Mr. Tilden vonfessed sleepiness, and proposed to 
goto bed. Mr. Barlow accompanied him, with the 
purpose of returning later to his pleasure-seeking 
friends, but when he got up stairs he reached the con- 
clusion, that as his guests knew where to sleep, he 
would follow Mr. Tilden’s example. He did so, and 
slept soundly until after daylight the following morn- 
ing. On awaking he heard the rattle of the billiard 
balls, and concluded that as his guests were such early 
risers, it was quite desirable that their host should get 
out as soon as possible. He did so, and went to the 
billiard-room, where the game had proceeded without 
interruption through the whole night. He found at 
the door, the only exit, his faithful but fierce bulldog 
standing guard. The guests had made during the night 
one attempt after another to get away and go to bed; 
but the bulldog hud done his duty so successfully as to 
prevent their departure, and there was nothing else to 
do through all the long watches of the night but to re- 
turn to their cues and billiard tables. 


Notwithstanding the well-known fact that the legiti- 
mate fees for legal business of this city have fallen off 
more than one-half during the last five years, and 
without any prospect of improvement, we are steadily 
multiplying lawyers, and a large number of them must 
either steal or starve. Our professions are over- 
crowded by young men, because many of them seem 
to think it more genteel to steal or starve than to earn 
a good living by non-professional labor. Even success- 
ful mechanics disparage their honest and respected in- 
dustry with their own sons by encouraging them to 
climb or crawl into professions, and they do it in the 
face of the known fact that many of them must steal 
or starve. Thereare over 500 lawyers in this city who 
do not earn in legitimate fees as much as the average 
mechanic who works an average of eight hours per day, 
and most of these pitiable dependants have no reason- 
able prospect of ever earning an honest living by their 
profession. There is no want for them; there is no 
business for them to get, and the false dream of gen- 
tility in a profession ends in the sober reality that com- 
pels them to steal or starve.— Philadelphia Times. 


Men who work in Rondout brickyards should be 
taught their duty. Hastily summoned by a woman 
who had found a would-be suicide hanging, and yet 
alive, they declined to cut him down, fearing they 
had no right to do so until the coroner arrived. As 
most people understand such cases, the coroner's duty 
begins after death. Of course in this instance the 
coroner had a case—by the time he got there.—Albany 
Journal. 
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CURRENT TOPICS. 

HE twelfth annual meeting of the American Bar 
Association will be held at Chicago, Illinois, 

on Wednesday, Thursday and Friday, August 28, 
29 and 30, 1889. The sessions will be held on 
Wednesday morning and afternoon; on Thursday 
morning and evening; and on Friday morning, in 
the auditorium in the Methodist Church Block, at 
the corner of Washington and Clark streets. Wed- 
nesday morning, 10 o’clock: The president’s ad- 
dress, by David Dudley Field of New York; nomi- 
nation and election of members; election of the 
general council; reports of the secretary and treas- 
urer; report of the executive committee; miscella- 
neous business. Wednesday afternoon, 2 o’clock: 
A paper by Henry B. Brown of Michigan, on ‘‘Ju- 
dicial Independence;” discussion upon the sub- 
ject of the paper read; a paper by Walter B. Hill of 
Georgia, on ‘‘ The Federal Judicial System;” dis- 
cussion upon the subject of the paper read; miscel- 
laneous business. Wednesday evening, 8 o'clock: 
Reception at the Union League. Thursday morn- 
ing, 10 o’clock: The annual address, by Simon E. 
Baldwin of Connecticut, on ‘‘The Centenary of 
Modern Government;” reports of committees; mis- 
cellaneous business. Thursday afternoon, 2 o’clock: 
Excursion to Pullman. Thursday evening, 8 o’clock: 
Report and debate on commercial law reform; re- 
ports of committees; unfinished and miscellaneous 
business. Friday morning, 10 o’clock: Nomination 
of officers, unfinished business; miscellaneous busi- 
ness; election of officers. Friday evening: Ban- 
quet at the Grand Pacific Hotel. The Illinois State 
Bar Association and the Chicago Bar Association 
will give a reception to the association at the Union 
League at 8 o’clock on Wednesday evening, Au- 
gust 28. Mr. B. F. Ayer, of the Chicago bar, has 
arranged an excursion to Pullman by special train. 
The train will leave the Illinois Central Depot, at 
the foot of Randolph street, at 2 o’clock, P. M., on 
Thursday, August 29. The excursion will oc- 
cupy not over four hours. The Chicago Bar Asso- 
ciation will give the association a banquet at the 
Grand Pacific Hotel on Friday evening, August 
30. It is expected that a reduced rate of a fare 
and a third for the round trip will be obtained from 
all the leading railroads, as to which information 
may be had of the secretary. Arrangements have 
been made with the Grand Pacific Hotel, on Clark, 
Jackson and La Salle streets, for reduced rates for 
members of the association. This is an enticing 
programme, both as to the feast of reason and the 
flow of soul. Our Chicago brethren never do things 
by halves, and those who are their quasi guests will 
be so well cared for that they will probably prefer 
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the pestilential smells of Chicago river to the life- 
giving taste of Saratoga’s springs. 


It seems that Judge Bookstaver has incurred the 
displeasure of the New York World for alleged mis- 
conduct in the Flack divorce case. Its grounds are 
three: ‘‘(1) The confirmation of the referee's re- 
port, after a hearing in which Mrs. Flack did not 
testify; (2) the appointment of a referee who was a 
searcher in the county clerk’s office, and (3) the ap- 
pointment of a referee at the suggestion of the 
counsel who appeared for both parties to the ac- 
tion.” Mr. Roger Foster, in a communication to 
the Commercial Advertiser, defends the judge. He 
says that ‘‘so much of rule 73 as requires the 
testimony of the plaintiff in a divorce suit as to 
the want of collusion and other facts, has been nul- 
lified by section 831 of the Code of Civil Procedure, 
as amended in 1881; and the testimony of a plain- 
tiff as to these facts is now not only no longer re- 
quired, but is absolutely prohibited.” Citing Far- 
ace v. Farace, 61 How. Pr. 61. This seems conclu- 
sive. He continues: ‘‘(2) A searcher in the office 
of the county clerk renders him no assistance in the 
discharge of his duties as clerk of the Supreme 
Court. He merely aids him in the discharge of his 
separate duties as guardian of the public records. 
A searcher is no more the assistant of a clerk of the 
court within the meaning of the Code than is an 
employee of the county clerk in his private busi- 
ness. Moreover, the Code provides that a clerk of 
a court or his assistant may be appointed referee on 
the consent of the parties to the action.” To this 
we should say ‘‘not guilty, but we advise not to do 
it again.” There is such a thing as keeping such 
investigations too much in the bosom of the family. 
Mr. Foster concludes: ‘‘(3) If Judge Bookstaver is 
correctly reported, he undoubtedly disregarded 
rule number 73 in appointing a referee in a divorce 
suit at the suggestion of the counsel in the case. 
But it has been repeatedly held that rules, unlike 
statutes, inasmuch as they are made by the judges, 
are not binding upon them, but may be disregarded 
in their discretion. And it is well known that this 
rule, like that forbidding the appointment of a ref- 
eree in a foreclosure suit at the nomination of a 
party, is constantly disregarded by the majority of 
the judges in this county when so requested by 
counsel in whom they have confidence, and there is 
no opposition. As the object of rule number 73 is 
to prevent collusion, it is considered that it may be 
disregarded when the character of the counsel 1s 
such as to preclude the suspicion of an attempt to 
defraud the court. Whether this practice is advis- 
able may be questioned, but it is customary. * * * 
I am a political opponent of Judge Bookstaver, and 
firmly believe that the power of the Tammany ma- 
chine is injurious to the welfare of this city. I 
know that fearless and independent criticism of 
public officials by the press has been of great good 
in the past and will be in the future. But I fear 
that attacks made upon insufficient grounds against 
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a magistrate whose character and ability had won 
for him the respect and confidence of the profes- 
sion even before he was elevated to the bench, will 
not only diminish the influence of newspapers in 
the future, but also hinder the administration of 
justice by teaching the people to hold it in disre- 
spect.” Mr. Foster seems illogical in the last sen- 
tence, for if the influence of the press is thus di- 
minished it will so much the less teach the people 
to disregard the administration of justice. But on 
the merits, we regard the rule as a wholesome one, 
and the custom to disregard it as one more honored 
in the breach than in the observance. It certainly 
is not the custom out of the city of New York. A 
disregard of the rule has brought the judge into 
trouble. We cannot believe that he intended any 
thing more than discreetly to keep quiet an unpleas- 
ant scandal, but his action was unwise and injudi- 
cious, The only safe way for a judge is to hew 
close up to the line of the law, and let parties and 
consequences take care of themselves. As might 
have been expected, the World refused to publish 
Mr. Foster’s defense. That is the “ way of the World.” 


The July-August number of the American Law 
Review is very interesting. The opening paper is 
Mr. Hoadly’s address on codification. We are 
rather amused by the Review's reason for publish- 
ing it a year after its delivery at Saratoga — the 
desire to give it ‘‘ wider circulation.” We gave it 
that a year ago. Then there is Chauncey M. De- 
pew’s sensible discourse at the Yale Law School, 
on ‘*The Dignity of the Law.” One sentence 
must be quoted: ‘‘I sometimes think that there is 
no limit to what a man may do if the idle hours 
usually given to waiting for somebody or some- 
thing, to worthless gossip, to the social glass at the 
club in the afternoon, which unfits him for work 
in the evening, and to the fascinating luxury of 
empty-headedness, were hailed as special gifts of 
Providence, to be treasured and used for study.” 
We hesitate at ‘‘work in the evening.” If a man 
does not loaf or dawdle in the day-time he need not 
work in the evening, as a rule. There are excel- 
lent technical papers by Stewart Rapalje, John W. 
Beaumont and Epaphroditus Peck, and one of es- 
pecial interest on ‘‘ Libel of the Dead,” by H. Camp- 
bell Black. Sixty pages of the ever welcome 
‘* Notes” set forth a goodly treat. We are here in- 
formed that Mr. Ignatius Donnelly, in a rigmarole 
entitled ‘‘ Ragnarék,’’ elaborates the theory that 
drift was spread over the earth by the tail of a comet. 
It is an old theory that the flood was thus caused. 
There is nothing new about Donnelly’s cranks; 
it is only the extreme silliness of his advocacy that 
is original. Commenting on the constitution of the 


Illinois Supreme Court, the Review says: It is 
‘badly constituted in two respects: 1. Its judges 
are elected from districts, instead of being elected 
from the State at large—on the old democratic, 
local self-government principle of passing the offices 
around and ‘ giving each deestrik a whack at them.’ 














2. The court is on wheels — meets at three places; 
in consequence of which the judges have no official 
home, and are, we are informed, in the habit of 
taking records home with them after the adjourn- 
ment of court to write opinions —the result of 
which vicious practice has frequently been that the 
court reverses itself, one judge reversing a case in 
which the opinion has been written by another 
judge, which decision he has forgotten. If this 
system still exists in Illinois, as it has been de- 
scribed to us, it is a wonder that the decisions of 
the court stand as well as they do.” Add to this, 
the practice which prevails in several western States, 
and we believe in Illinois, of the judges in taking 
turns at playing chief justice, is certainly ludicrous 
if not injurious. By the way, we did not criticise 
the opinions of the Illinois courts, but the char- 
acter of the litigation as ‘‘lacking in interest,” 
But we do not hesitate to say that some of those 
judges write abominable English. We fear our 
brethren of the Review will find themselves in hot 
water for the following, which is rather too sweep- 
ing, although there is much truth in it: ‘Of all 
professions that of a newspaper editor disqualifies 
one for diplomatic work more than any other. 
American journalism is carried on in such a manner 
that it dishonors those who follow it, and the idea 
of an editor keeping a secret, unless by so doing he 
can make what is called ‘a scoop,’ is perfectly pre- 
posterous. Many of our American newspaper edi- 
tors are mere man-hunters—their trade deprives 
them of the character of gentlemen.” 


A New York lawyer —at least we understand 
that he is a lawyer—has been sued for $152 for 
laces, lingerie and embroideries sold to his wife, a 
woman in good society. He denies that they were 
‘*necessaries,”’ and his answer has been held not 
frivolous. Certainly it is not. Every thing de- 
pends on the fortune, income and station of the 
husband. In old times jewelry was held superflu- 
ous for the wife of a special pleader, while silver 
fringes to a petticoat and side-saddle, value £94, 
were held reasonable for the wife of a sergeant at 
law. But the defendant must look out for that de- 
cision in the Federal Supreme Court about the 
Russian countess’ ten thousand dollars’ worth of 
laces as travelling luggage. 





NOTES OF CASES. 

N State v. Murphy, Rhode Island Supreme Court, 
June 17, 1889, it was held that a statement 
made by one fatally wounded, immediately after 
receiving his injuries, to a person whom he called 
to his assistance, that he was robbed and assaulted 
about half a minute previously by men whom he 
described, is part of the res geste, and admissible 
against the alleged murderer; and that similar 
statements made ten minutes later to a personal 
friend, for whom deceased sent immediately after 
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being assaulted, are also admissible for a like rea- 
son. The court said: ‘‘The admissibility of this 
kind of testimony has been much discussed, but it 
is now settled beyond question that, to some extent 
at least, statements immediately following and con- 
nected with a transaction, which otherwise would 
be mere hearsay, are admissible as a part of the 
transaction itself. The principle upon which the 
admission of such evidence rests is that declarations 
after an act may nevertheless spring so naturally 
and involuntarily from the thing done as to reveal 
its character, and thus belong to it and be a part of 
it; also to rebut all inference of calculation in mak- 
ing the declarations, and thus to entitle them to 
ereiit and weight, as evidence of the transaction 
itself. So numerous have been the adjudications 
upon this point that the difficulty does not now lie 
in ascertaining whether testimony of this kind is 
admissible, but in determining to what extent and 
under what circumstances it is admissible. The 
most notable case in limiting its scope is Reg. v. 
Bedingfield, 14 Cox Crim. Cas, 342, in which Cock- 
burn, C. J., excluded all testimony of declarations 
after the act done. This ruling was much criti- 
cised, and led to a vigorous discussion of the sub- 
ject in public prints, in the course of which the 
lord chief justice issued a pamphlet in defense of 
his ruling. An extended quotation from this 
pamphlet is given in People v. Ah Lee, 60 Cal. 85, 
which we take to be accurate. In the words quoted 
the chief justice so far qualifies what appears to be 
the doctrine of the case as to concede the admissi- 
bility of statements by the deceased after the act 
done, while he is fleeing, under the apprehension of 
danger, and asking for assistance and protection, 
even though they be made in the absence of the ac- 
cused. He styles such flight and appeal the ‘ con- 
structively continuing’ act of the wrong-doer, and 
hence a part of the res geste. Without stopping to 
examine the nicety of the discrimination here made, 
itis enough to note that even in the opinion of 
Lord Cockburn, who is considered to have taken 
extreme ground, statements made by the deceased 
are not necessarily confined to the time covered by 
the actual doing of the act. Cases allowing a wider 
range of testimony are numerous, and many of them 
are referred to in Whart. Crim. Ev. (8th ed.), § 263, 
notes 1 and 4; also in articles by Prof. James B. 
Thayer, one entitled ‘Bedingfield’s Case,’ 14 Am. 
Law Rev. 817, and 15 id. 1, 71; also one entitled 
‘Declarations as Res Geste in Criminal Cases,’ 21 
ALB. Law Jour. 484, 504; 22 id. 4. See also Dis- 
mukes v. State, 88 Ala. 287; State v. Driscoll, 72 
Iowa, 583; State v. Schmidt, 78 id. 469; Kirby v. 
Commonwealth, 77 Va. 681; 8. C., 46 Am. Rep. 747; 
Railroad v. Buck (Ind.), 19 N. E. Rep. 453. The 
tule deducible from these cases is well expressed by 
Bigelow, C. J., in Commonwealth v. Hackett, 2 Al- 
len, 186, 189: ‘The true test of the competency of 
the evidence is not, as was urged by the counsel for 
the defendant, that it was made after the act was 
done, and in the absence of the defendant. These 


are important circumstances entitled to great weight, 








and if they stood alone, quite decisive. But they 
are outweighed by the other facts in proof, from 
which it appears that they were uttered after the 
lapse of so brief an interval, and in such connection 
with the principal transaction as to form a legiti- 
mate part of it, and to receive credit and support 
as one of the circumstances which accompanied and 
illustrated the main fact which was the subject of 
inquiry before the jury.’ Applying this rule to the 
case before us, we think the testimony of the first 
conversation was properly admitted. * * * The 
admissibility of the second statement is not so clear, 
but yet we think it is so connected with the first 
that it should be governed by the same rule. It 
was later in time by several minutes, but we do not 
think this is decisive, since the controlling element 
of admissibility is not the interval of time, but the 
real and illustrative connection with the thing done, 
in which the interval of time isa factor. * * * 
Indeed, except in point of time, it is the same as 
though it had been made to him at the time of the 
first call. The common marks of impulsiveness, of 
connection with and illustration of the main trans- 
action, entitle both statements to similar credit and 
support. If, as established by principle and au- 
thority, the first statement is admissible, the second 
is not essentially different. If the deceased would 
naturally and almost necessarily declare his condi- 
tion and its cause to a stranger hailed in the emer- 
gency, with equal if not greater reason would he 
declare it to the friend he calls for, who so soon af- 
ter finds him in the place where he was assaulted, 
weak, bleeding and helpless) * * * Under the 
shock of such injuries, from which he died a few 
hours after, it is impossible to believe that he could 
have invented a story against the defendant. His 
condition precluded it.” See note, 34 Am. Rep. 479. 


In United States v. Harman, 38 Fed. Rep. 828, 
Foster, J., says: ‘‘Counsel for defendant, in sup- 
port of the demurrer, have made an ingenious ar- 
gument, and one showing much research in the field 
of general literature. They insist that if an article 
in a paper or other publication comes within the 
meaning of the law, then by the same reasoning 
a chapter or sentence of a book which is obscene 
would bring under the ban of the law the whole 
book, and would exclude it from the mails. Asa 
result, not only medical works, but the writings of 
such authors as Swift, Pope, Fielding, Shakespeare 
and many others, and even the Bible itself, would 
be denied the privileges of the United States mails. 
Undoubtedly there are parts of the writings of said 
authors, and many others equally noted, which are 
open to the charge of obscenity and lewdness, but 
any one objecting to such works being carried 
through the mails would be laughed at for his prud- 
ery. I have but little patience with those self- 
constituted guardians and censors of the public 
morals who are always on the alert to find some- 
thing to be shocked at; who explore the wild do- 
main of art, science and literature to find something 
immodest, and who attribute impurity where none 
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is intended. The law is founded on reason and 
common sense, and the statute was enacted to pre- 
vent the mails from being used to disseminate the 
vile literature and indecent pictures with which the 
country was flooded; those things calculated and 
intended to create and cater to a morbid appetite 
for obscenity and lewdness, and to corrupt the 
morals of the people, and especially the young, who 
are more susceptible to such influences. United 
States v. Bebout, 28 Fed. Rep. 522; United States v. 
Chesman, 19 id. 497. No one in this day can deny 
the right to the widest latitude of discussion of all 
subjects of interest to the people. Any thought 
which may contain the germ of an idea calculated 
to benefit any human being, when couched in de- 
cent language, ought to be disseminated among the 
people. The question of obscenity in any particu- 
lar article must depend largely on the place, man- 
ner and object of its publication. It would not be 
proper to discuss certain matters in a family news- 
paper which might be discussed with propriety in a 
medical journal. Again, if the writer was in good 
faith attacking some great, flagrant wrong, the use 
of plain language, although offensive to ears polite, 
might be permitted.” 


In Timpson v. Manhattan Railway Co., 58 Hun, 
489, an action for personal injuries, the plaintiff in 
leaving the train of the defendant stepped upon the 
platform of the station, slipped and fell. There 
had been a considerable fall of snow the day before 
the accident, which there had been an attempt to 
remove from the platform, and it was snowing and 
sleeting, and the wind was blowing hard, and the 
platform was slippery either from snow or ice. No 
sand or ashes had been put upon the platform. 
Held, that a proper case was presented for the con- 
sideration of the jury. Van Brunt, P. J., said: 
‘‘This action was brought to recover damages for 
personal injuries received by the plaintiff by slip- 
ping upon ice upon the platform of the defendant’s 
station, and in falling striking against an iron pil- 
lar, and thus injuring himself. This case was tried 
once before and came up to this court upon appeal, 
and we see no reason now to change the opinion 
then expressed, that there was enough of competent 
proof to sustain the verdict, although we were com- 
pelled to reverse the judgment because of an error 
in the reception of evidence. It is true that there 
has been called to our attention, upon this appeal, 
a decision of the Court of Appeals which had not 
been rendered upon the argument of the previous 
appeals; and although it may be difficult to recon- 
cile entirely the reasoning of the court in the last 
case cited (Palmer v. Penn. Ry. Co., 111 N. Y. 488) 
with some previous decisions, yet it seems to us 
that in construing the particular facts of that case 
it should not be held to overrule the authority of 
previous cases, which seem to be entirely applica- 
ble to the facts disclosed by the evidence in the 
case at bar. * * * Inthe case of Weston v. New 
York Elevated Ry.Co., 73 N. Y. 595, it was held that 
the defendant was bound to be alert during cold 








weather and see whether there was ice upon the 
platform, and to remove it or make it safe by sand- 
ing it, or by putting ashes upon it, or in some other 
manner. Consequently upon the fact being shown 
that this platform was in this slippery condition, 
and that no means had been used by either sanding 
or putting ashes upon the platform to make it safe 
for passengers who were compelled to land upon it, 
a prima facie case was made out against the defend- 
ant. It is true that in the opinion in the case of 
Palmer v. Penn. Ry. Co., above mentioned, the 
learned judge who delivered the same makes use of 
language which seems to be inconsistent with the 
tule above laid down. But we think that until it 
is distinctly held by the Court of Appeals that no 
such diligence is to be used upon the part of rail- 
road companies in respect to the maintenance of 
that part of the platform upon which the passenger 
is bound to alight, as to which he has no choice, 
we cannot concur.” 





ASSIGNMENTS VOID BECAUSE OF PREFER. 
ENCES. 


O long as he clings to the wreck with hope the mas- 
ter may throw freight and ballast to the clamoring 
waters. But when he pushes off from the foundered 
ship in despair, and abandons her to the besieging ele- 
ments, he may no longer direct or say whither she 
shallgo. Soisit with the insolvent debtor to-day; 
though it was not thus formerly. Once his right to 
prefer any creditor knew no limit,no matter what 
were the circumstances under which the preference 
was made. Now this hitherto unrestricted power has 
been hemmed in by statute on one side. In all other 
directions it is as before, as ‘* broad and general as the 
easing air.”” What is the scope of this statutory cur- 
tailmentof power? The inquiry must be answered by 
an analysis of numerous cases seemingly in conflict. 
But there runs through them all a broad principle— 
their virility, so to speak—which signally accords with 
the philosophy of the statutory changes made. That 
principle is illustrated by the case of the mariner who 
deserts the sinking vessel. The statutes referred to 
generally prohibit preferences in general assignments; 
and the doctrine to be educed from the decisions is 
that the debtor’s loss of hope, followed by the deter- 
mination to yield to creditors the dominion of his en- 
tire property, makes the boundary at which the power 
to prefer must stop, whatever be the form or order or 
number of the instruments by which this design is 
sought to be effectuated. A general assignment in form 
is not necessary to bring the preferences within the 
inhibition of the statute. 

The enactments which have wrought this change 
either declare void the preference or annul the as- 
signment itself, and convert the assigned property 
into a trust fund, to be administered by a court of 
equity for all creditors alike; or in some instances de- 
stroy the assignment, and stop there. They have all 
one mission to perform, namely, to strike at and kill 
the preference wherever an insolvent debtor parts 
with control of all of his property. The question has 
come upundzr varions circumstances in the Federal 
court in the Missour: ‘istrict. In Martin v. Haus- 
man, 14 Fed. Rep. 160, a transfer as security was made, 
embracing the assiguor’s property. The instrument 
was notin form a eneral assignment for benefit of 
creditors; but it was held to be within the Missouri 
statute, which provided that “allassignmeuts must be 
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for the benefit of all creditors, without preference.” 
Said the court: ‘‘ Was this intended to prohibit a fail- 
ing debtor from giving preferences at all? T am in- 
clined to think so, but distinguish a debtor, who, 
though insolvent, yet hopes to tide over his finan- 
cial difficulties by securing some of his creditors, while 
others go unsecured. The instruments by which debts 
are thus secured do not fall within the provisions of 
the assignment law, while such as dispose of the whole 
of the business and property of the assignor, thereby 
declaring the insolvency, are held to fall within ‘ts 
provisions.” 

In Clapp v. Dittman, 21 Fed. Rep. 15, construing the 
same statute, the court held a chattel mortgage to con- 
stitute an assignment within the spirit of the law, and 
therefore void as to the preference it created. But it 
was alleged in the bill, and the averment admitted by 
demurrer, that the instrument was intended to ope- 
rate, not as security, butas an assignment. Brewer, J., 
thus states the proposition involved in the case: 
“Where a debtor who is insolvent transfers all his 
propérty to a single party, and under such circum- 
stances that it is obvious that there was na intention of 
merely giving security, and with the idea of paying the 
debt and reclaiming the property, must such transfer, 
no matter by what form of instrument, whether that 
of achattel mortgage or otherwise, and whether made 
to the creditor directly or to a trustee, be treated as a 
general assignment,and for the benefit of all creditors?’ 
The opinion of the learned judge was opposed to the 
ruling in Martin v. Hausman, 14 Fed. Rep. 160, but he 
felt bound thereby, and held the preference void. 

In Woonsocket Rubber Co. v. Falley, 30 Fed. Rep. 808, 
the debtors assigned all their property of every kind 
in trust for certain specified creditors. The preference 
was adjudged void. The court said: “If a failing 
debtor may assign to a trustee all his property, for the 
benefit of one or more creditors, to the exclusion of 
all others, and quit business, the statute has little, if 
any, practical force.”’ 

In Weil v. Pollock, 30 Fed. Rep. 813, the court held 
that a judgment confessed in favor of certain credit- 
ors, with intent to prefer them, did not fall within the 
condemnation of the statute, no assignment being 
made or contemplated. It appears that all the debtor’s 
property was seized under the judgment, but whether 
such was the original design of the debtor, and 
whether he intended to abandon every thing when he 
confessed the judgment, does not appear. Right here 
lies the distinction which the best-considered cases 
make. Still itis true that this decision is not satis- 
factory. The court does not seem to have thought of 
this distinction; otherwise its ruling might have been 
different, for it is quite obvious that the debtor, under 
the circumstances, had when he confessed the judg- 
ment determined to allow all his property to be seized 
under the judgment, and to yield up dominion of 
every thing, and had abandoned all hope. 

In Clapp v. Nordmeyer, 25 Fed. Rep. 71, a firm know- 
ing themselves to be insolvent, and witb a view of 
making a disposition of all of their property for the 
payment of certain creditors in preference to others, 
confessed certain judgments, and after all their prop- 
erty had been seized thereunder made a general as- 
signment. The transactions were held to constitute a 
general assignment with preferences, and the prefer- 
ences were adjudged void. This case in no respect 
differs from the one last cited, for while there was an 
assignment, it was of no effect, all the property having 
been practically disposed of previously by the seizure 
under the juigments confessed. Of course however 
it reflected light on the original design. 

In Winner v. Hoyt (Wis.), 28 N. W. Rep. 380, the 
debtors (a firm) executed certain bills of sale, chattel 


Mortgages and assignments of accounts, comprising 





allthe property of the firm, and all the individual 
property of the members of the firm, thereby prefer- 
ring certain creditors. It was the intention of the 
debtors, that if any thing remained after paying these 
preferred creditors, it should go to the unsecured cred- 
itors, and not be restored to the debtors. It thus ap- 
pears that the debtors had abandoned all hope of con- 
tinuing their business, and had determined to yield up 
every thing. On this point the court says: “ The firm 
was known to all the parties to be hopelessly insolvent 
at the time. The only hesitancy in executing the pa- 
pers, as requested, was the hope expressed by Mr. Kin- 
ney that some of the parties would let the firm have 
more money, and thus enable them to go on. When 
that was declined there was apparently no more expec- 
tation or thought of going on with the business. * * * 
To our minds the whole transaction, taken together, 
was in substance and effect an assignment of all the 
property of the firm and all the property of the mem- 
bers of the firm not exempt from execution to the gar- 
nishee for the benefit of the several mortgagees and 
assignees named, and with intent to give them a pref- 
erence over other creditors.’’ The court accurately 
states that the decisions of the Federal courts in Mis- 
souri, already cited, hold that ‘‘ whenever an insolvent 
debtor, by any form of instrument or instruments, 
disposes of his entire property not exempt, or substan- 
tially all of his property, for the benefit of a certain 
number of his creditors, then the transaction is in legal 
effect an assignment for the benefit of creditors, with 
a preference, and hence in violation of the statute.” 

Holding practically the same doctrine are Freund v. 
Gaegerman, 26 Fed. Rep. 812, and the decisions in Illi- 
nois and the Federal Supreme Court next referred to. 

The two best-reasoned cases on the subject are Pres- 
ton v. Spaulding, 120 Il. 208, and White v. Cotzhausen, 
9 Sup. Ct. Rep. ; S. C., 39 Alb. L. J. 270. 

In the first case the members of an insolvent firm in 
anticipation of insolvency, made within thirty days 
four conveyances of their individual estate, and also 
made certain payments of debts. The court thus 
states the facts: ‘After these conveyances and pay- 
ments, and with full knowledge of impending failure, 
the members of the firm held a conference with their 
legal advisers before the expiration of the said thirty 
days respecting the measures to be adopted by them 
and the shape their failure was to assume. It was de- 
termined that they should make a voluntary assign- 
ment, BUT that preference should be given to certain 
creditors by executing tothem what are called judg- 
ment notes. The assignment in form was made, but on 
the same day, and before it was executed, the creditors to 
whom the notes were given caused judgment by confes- 
sion to be entered thereon, and immediately, and be- 
fore the deed of assignment was or could be filed, 
caused execution to be issued and levied, whereby 
they took to themselves the great bulk of the debtor’s 
estate. The trustee named in the assignment having 
refused to attack the preferences thus secured, a cred- 
itor brought suit in equity upon the theory that the 
giving of the judgment notes and the making of the 
deeds of assignment were parts of one transaction, and 
consequently the preferences attempted were illegal 
and void under the statute."’ The court held that the 
case fell within the statute, which provided that 
“every provision in any assignment hereafter made in 
this State providing for the payment of one debt or 
liability in preference to another shall be void, and all 
debts and liabilities within the provisions of the as- 
signment shall be paid pro rata from the assets 
thereof.” Thecourt said: ‘‘It will be observed this 
act does not assume to interfere in the slightest degree 
with the action of adebtor, while he retains the do- 
minion of his property. Notwithstanding this act, he 
may now, as heretofore, iv good faith sell his property 
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mortgage or pledge it to secure a bona fide debt, or cre- 
ate a lien upon it by operation of law, as by confessing 
a judgment in favor of a bona fide creditor. But when 
he reaches the point where he is ready, and determines 
to yield the dominion of his property, and makes an as- 
sigument for the benefit of his creditors, under the 
statute, this act declares that the effect of such assign- 
ment shall be the surrender and conveyance of all his 
estate not exempt by law to his assignee—rendering 
void all preferences, and bringing about the distribu- 
tion of his whole estate equally among his creditors; 
and we hold that it is witbin the spirit and intent of 
the statute that when the debtor has formed a deter- 
mination to voluntarily dispose of his whole estate, and 
has entered upon that determination, it is immaterial 
into how many parts the performance or execution of 
his determination may be broken.” 

In White v. Cotzhausen, 9 Sup. Ct. Rep » ho as- 
sigument was made. The debtor confessed a judg- 
ment, aud made certain transfers of his property, the 
property seized under the judgment and transferred 
comprising all the debtor’s property. His purpose was 
to dispose of everything for the benefit of preferred 
creditors. He had no hope or expectation of retriev- 
ing his position. On these points the court said: ‘‘He 
recognized his hopelessly insolvent condition, and 
formed the purpose of vielding to creditors the dominion 
of his entire estate. And itistoo plain to admit of 
dispute that in executing to his mother, sisters and 
brother the conveyances, bill of sale, warrant of attor- 
ney aud transfers in question, his intention was to give 
them, and theirintention was to obtain, a preference 
over all other creditors. What was done was in execu- 
tion of a scheme for the appropriation of his entire es- 
tate by his family, to the exclusion of other creditors, 
thereby avoiding the effect of a formal assignment.” 
The court then proceeds to lay down the doctrine an- 
nounced at the opening of this article, saying: “If 
then we avoid over-strict construction, and regard 
substance rather than form; if effect be given to this 
legislation, as against mere devices that will defeat the 
object of its enactment, the several writings executed 
by Alexander White, Jr., all about the same time, to 
his mother, sisters and brother, whereby, in contem- 
plation of his bankruptcy, and according to a plan pre- 
viously formed, he surrendered his entire estate for 
their benefit, tothe exclusion of all other creditors, 
must be deemed a single instrument, expressiug the 
purposes of the parties in consummating one transac- 
tion, and operating as an assignment or transfer 
under which the appellee Cotzhausen may claim equal- 
ity of right with the creditors so preferred. It is true 
there was not here, as in Preston v. Spaulding, a for- 
mal deed of assigument by the debtor under the stat- 
ute. But of what avail will the statute be in securing 
equality among the creditors of a debtor, who being 
insolvent, has determined to yield the dominion of his 
entire estate, and surrender it for the benefit of cred- 
itors, if some of them can be preferred by the simple 
device of not making a formal assignment, and permit- 
ting them under the cover, or by means of convey- 
ances, bills of sale, or written transfers, to take his 
whole estate on account of their respective debts, to 
the exclusion of other creditors? If Alexander White, 
Jr., intending to surrender all his property for the 
benefit of his creditors, and to stop business, had ex- 
cepted from the conveyances, bill of sale and transfers 
executed to his mother, sisters and brother, a relatively 
small amount of property, and had shortly thereafter 
made a general assignment under the statute, it could 
not be doubted, under the decision in Preston v. 
Spaulding, and in view of the facts here disclosed, that 
such conveyances, bill of sale and transfers would have 
been held void as giving forbidden preferences to par- 
ticular creditors; and his assignment would have been 





held, at the suit of other creditors, to embrace not 
simply the property owned by him when it was made, 
but all that he previously conveyed, sold and trans. 
ferred to his mother, sisters and brother. But can he, 
having the intention to quit business and surrender hig 
entire estate to creditors, be permitted to defeat any 
such result by simply omitting to make a formal as. 
signment, and by including the whole of his property 
in conveyances, bills of sale, and transfers to the par- 
ticular creditors whom he desires to prefer? Shall a 
failing debtor be allowed to employ indirect means to 
accomplish that which the law prohibits to be done 
directly? These questions must be answered in the 
negative. They could not be answered otherwise 
without suggesting an easy mode by which the entire 
object of this legislation may be defeated. We would 
not be understood as contravening the general princi- 
ple, so distinctly announced by the Supreme Court of 
Illinois, that a debtor, even when financially embar- 
rassed, may in good faith compromise his liabilities, 
sell or transfer property in payment of debts, or mort- 
gage or pledge it as security for debts, or create a lien 
upon it by means even of a judgment confessed in fa- 
vor of his creditor. Preston v. Spaulding; Field v. 
Geoghegan, 125 1ll. 70. Such transactions often take 
place in the ordinary course of business, when the 
debtor has no purpose, in the near future, of discontin- 
uing business, or of going into bankruptcy, and surren- 
dering control of all his property. A debtor is not 
bound to succUMB under temporury reverses in his af- 
Sairs, and has the right, acting in good faith, to use 
his property in uny mode he chooses, in order to avoid a 
general assignment for the benefit of his creditors. We 
only mean by what has been said, that when an insol- 
vent debtor recognizes the fact that he can no longer go 
on in business, and determines to yield the dominion of 
his entire estate, and in execution of that purpose, or 
with an intent to evade the statute, transfers all, or 
substantially all, his property to a part of his credit- 
ors, in order to provide for them in preference to other 
creditors, the instrument or instruments by which 
such transfers are made, and that result is reached, 
whatever their form, will be held to operate as an as- 
signment, the benefits of which may be claimed by any 
creditor not so preferred, who will take appropriate 
steps in a court of equity to enforce the equality con- 
templated by the statute. Such we think is the neces- 
sary result of the decisions in the highest court of the 
State.” 

In Aulman v. Aulman (Iowa), 32 N. W. Rep. 240, an 
insolvent firm executed certain deeds and mortgages 
ofall their property to creditors, but it did not appear 
that they intended to turn over absolutely all their 
property and step down and out. There was no evi- 
dence of hopelessness on their part as to the future. 
They did not intend to abandon the ship. The decis- 
ion of the court holding that the transactiuns did not 
constitute an assignment void because of preferences, 
was therefore correct on principle. 

In Gage v. Parry (Iowa), 29 N. W. Rep. 822, the 
debtor mortgaged and assigned his property as secur- 
ity, and subsequently, within an hour, executed a gen- 
eral assignment. It was held that the preferences 
were valid. This decision is sound. The debtor did 
not contemplate the making of the assignment at the 
time of giving the security, but executed the assign- 
ment because he was afraid that the recording of the 
instruments giving security would cause unsecured 
creditors to attach his property. There was therefore 
no yielding of dominion as to any property, and no de- 
spair when the security was given. The law kills only 
that preference of the man in despair who surrenders 
everything. The court said: ‘ Without setting out 
the circumstances attending the execution of the I- 
struments with more particularity than is done above, 
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us that the on/y purpose which Morris & Humphreys 
had in view when they executed the mortgages and 
assignment, was the securing of the debts they were 
owing to Baker, Jones and Harrod, and the indemni- 
tying of Briscoe against liability on said note. They 
executed the instruments in obedience to the demands 
made upon them for security and indemnity, and there 
js no reason for holding that they intended any other 
result than the creation of such security and indem- 
nity.”” 

Running through all the following cases there is 
the fact that the debtor did not at the time of giving 
the preference intend to abandon his entire prop- 
erty to creditors, and it is on this ground that they can 
be sustained consistently with the other cases and with 
sound principle: Field v. Fisher (Iowa), 32 N. W. Rep. 
938; Southern White Lead Co. v. Haas (Iowa), 33 id. 
657; Van Patten v. Thompson (Towa), 34 id. 763. See 
also Tootle v. Caldwell, 1 Pac. Rep. 329-337; Henshaw 
y. Sumner, 23 Pick. 442; Caldwell’s Bank v. Critten- 
den. 

In Gilbert v. McCorkle (Ind.), 11 N. E. Rep. 296, the 
decision of the court seems to be squarely opposed to 
the almost unbroken trend of authority. The statute 
prohibited preferences in voluntary assignments. The 
court thus states the question to be decided: ‘* Does 
the making of a mortgage by an insolvent debtor, 
which covers all his property, and which is made and 
received to secure part of his bona fide debts, in con- 
templation of an assignment which follows, carry the 
mortgage into and make it a part of the subsequent 
assignment? Or is the mortgage so made and received 
wiped out and invalidated by the assignment? We 
cannot affirm either of the foregoing propositions.” It 
would thus appear that the court considered the case 
one in which the debtor, contemplating an assign- 
ment, made a preference. And yet subsequent lan- 
guage would justify the theory that the court re- 
garded the transaction as amere security, without any 
design at the time it was given to step down and out. 
Still this case, and one other, to be next referred to, 
probably hold that only such assignments as are made 
strictly under the assignment law are within the pro- 
hibition against preferences. 

The other case is Waterman v. Silberberg (Tex.), 25. 
W. Rep. 578. In this case the debtor mortgaged all 
his property, except some accounts ‘and these also 
were in some manner transferred to the mortgagee), to 
the defendant, Silberberg, to secure certain claims. 
Referring to the statute prohibiting preferences, the 
court said: ‘“*The section of the act evidently refers to 
preferences attempted to be given in assignments un- 
der the act. * * * The instrument before us does 
bot purport to be a general assignment, in that it does 
not purport to be an assignment of all of Mark's prop- 
erty, noran assignment for the benefit of all his cred- 
itors.”” See also Ingram v. Osborn (Wis.), 35 N. W. 
Rep. 304; Noyes v. Schiver (Wis.), 35 id. 610. 

See also on this subject generally Tootle v. Caldwell 
(Kans.), 1 Pac. Rep. 329-387; Caldwell’s Bank v. Crit- 
lenden, 23 N. W. Rep. 646; Magovern v. Richard (S. C.), 
3S. E. Rep. 340; Wilks v. Walker, 22S. C. 108; 8. C., 
53 Am. Rep. 706; Lamur v. Pool (S. C.), 2 8. E. Rep. 
822; Stix v. Suddler (Ind.), 9N. E. Rep. 905; Henshaw 
v. Sumner, 23 Pick. 442; Harrerath, 4 Ohio St. 602; 
— v. O'Hara, lid. 45; Atkinson v. Tomlinson, 

. 237. 

The statutes aim no blow at partial assignments. 
They refer to a total surrender. There seems to be 
marked harmony among the decisions on this phase 
of the question. In Hoey v. Pierson (Wis.), 30 N. W. 


Rep. 692, the same court which had decided in Winner 
v. Hoyt that the form of the instrument is not mate- 





rial, expressly distinguish the case then before them ! 





on the ground that unlike the former case, the entire 
property of the insolvent was not affected by the trans- 
action, saying: *‘ Here it is enough to say that there is 
no evidence that the mortgage covers all of the prop- 
erty of the debtor. There was no assigument of the 
debtor's accounts, assets or things in action.” 

In Campbell vy. Colorado Coal & Iron Co. ‘Colo.), 10 
Pac. Rep. 248, the court said: “ In so far as the section 
before us prohibits preferences in general assignments, 
it unquestionably modifies and restricts the common 
law; but if the Legislature had intended to further 
change the common law and deny preferences through 
partial assignments, it should have said so, as like bod- 
ies have elsewhere done, in unequivocal language.” 
To same effect are Tompson v. Arnold, 19 Iowa, 479; 
Davis v. Gibbon, 24 id. 257; Stetson v. Miller, 36 Ala. 
642; Low v. Wyman, 8 N. H. 536. 

There are several decisions in the Federal Supreme 
Court which sustain this doctrine. The cases are 
United States v. Hove, 3 Cranch, 73; Coward v. Atlan- 
tic Ins. Co., 1 Pet. 386; United Slates v. Howland, 4 
Wheat. 108. They involve the construction of an act 
of Congress which provides that when an insolvent 
should make an assignment the United States should 
be preferred. The statute was construed to relate ex- 
clusively to assignments of ali the debtor’s property. 
In the first case Chief Justice Marshall said: ‘‘ Had 
the Legislature contemplated a partial assignment, the 
words ‘or part thereof,’ or others of similar import, 
would have been added.”’ These cases also sustain the 
proposition that unless the instrument shows upon its 
face that it embraces all of the insolvent’s estate, the 
presumption is that itdoes not. Said the court: “The 
deed then conveys only the property contained in the 
schedule, and the schedule dves not purport to con- 
tain all of the property of the parties who made it. In 
suchacase the presumption must be that there is 
property not contained in the deed unless the contrary 
appears. The onus probandi is thrown on the United 
States.”’ 

The decision of the same court in White v. Cotzhau- 
sen is in the same line. The court emphasize the fact 
that the debtor's entire property was disposed of. The 
fact was that he so completely stripped himself of 
every thing that there was left him only the clothes on 
his back. Through all the cases cited holding the 
preference within the statute there runs this element 
of a sweeping disposition. The accord on this point is 
therefore unbroken. Nor will the fact that the in- 
strument runs to a nominal trustee for certain credit- 
ors convert it into an assignment if the design was to 
give security merely. The question has arisen most 
frequently in cases in which a chattel mortgage was 
given to one as trustee for a number of creditors. The 
most satisfactory reasoning on the point is perhaps to 
be found in Waterman v. Silberberg (Tex.), 2 S. W. 
Rep. 578, the court remarking: ‘‘A debtor may give a 
mortgage as indemnity to his surety as may he to a 
creditor; and while such a mortgage may inure to the 
creditor, it cannot be said that in such a case the sur- 
ety holding a mortgage isa trustee for the creditor. 
He has not the legal or equitable title io the thing mort- 
gaged, which is essential to an assignment, but is a mere 
lien-holder, and the conveyance to him interposes no ob- 
stacle to the right of the creditors of the mortgagor to 
have the thing mortgaged subjected to the payment of 
their claims subject to the lien given by the mortgage.” 
To same effect are Chapman v. Hunt, 14 N. J. Eq. 152; 
National Bank v. Sprague, 20 id. 28; Lawrence v. Neff, 
41 Cal. 568; Carter v. Reevey (Wis.), 22 N. W. Rep. 129; 
Morse v. Powers, 17 N. H. 286; Gilbert v. McCorkle 
(Ind.), JLN. E. Rep. 296; Caldwell’s Bank v. Crittenden, 
23 N. W. Rep. 646, 649; Allen v. Kennedy, 5 id. 906; 
Adams v. Niemun, 8 id. 719; Jones Chat. Mort., § 355. 

From these cases we deduce these rules; 
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First. The mind, which abandons all in despair, 
must act with impartiality. 

Second. The form, number, order or construction of 
the instruments by which this design is effected is im- 
material. 

Third. Where the debtor secures in hope, he may em- 
brace all his property in the security, and the law will 
not condemn. 

Fourth. Any disposition which does not cover all, 
or substantially all, his property is permitted, if there 
is not present in his mind at the time the purpose to 
part with every thing ultimately under the stress of 
his embarrassment. 

Fifth. Any preference, with a determination at the 
time of making it soon to surrender every thing under 
the pressure of the existing insolvency, is part of the 
subsequent transaction, and is struck down by the 
statute. 

Guy C. H. Cor.iss. 

GRAND Forgs, Dak. 


——___—__——. 


ASSAULT AND BATTERY — DAMAGES— 
PROVOCATION. 


VERMONT SUPREME COURT, JUNE 13, 1889. 


GOLDSMITH’s ApM'R V. Joy. 


Provocation cannot mitigate actual damages for assault and 
battery. 

It is proper to charge that the value and influence of an ex- 
ample set by awarding exemplary damages for assault 
and battery depend upon the social standing of the par- 
ties, and that the jury may ider that cir tance in 
determining the amount. 

XCEPTIONS from Bennington County Court. 
Trespass for an assault and battery committed on 

Goldsmith by defendant. Defendant did not deny 
that he made the assault. It appeared however that 
at the time and just before hot words had passed be- 
tween the parties, and defendant claimed that he com- 
mitted the wrong under the influence of the passion 
induced by the insulting and unjustifiable language of 
plaintiff's intestate, and that this fact should be con- 
sidered by the jury in reduction both of the actual 
and exemplary damages. Defendant was the superin- 
tendent and general manager of the construction of a 
system of water works in the city of Bennington, and 
in that capacity had in his employ about 100 men, 
mostly or all foreigners. It was in reference to the 
treatment of these men by defendant that the intes- 
tate used the alleged insulting language. He was suf- 
fering from Bright’s disease at the time of the affray, 
aud subsequently died of it. It is claimed that his 
death was materially hastened by the assault. 

The court instructed the jury to award plaintiff act- 
ual damages at any rate, no matter what the provoca- 
tion which led to the assault might have been. Upon 
the subject of exemplary damages the charge was as 
follows: ** Now then as to the other question of dam- 
ages. In actions of this kind under the laws of this 
State the jury is permitted (not compelled, but per- 
mitted) in their discretion to allow to the plaintiff, in 
addition tothe ordinary compensatory damuges, such 
damages as in their judgment the character of the as- 
sault requires, in order that their verdict may serve as 
aterror to evil-doers. This is called ‘exemplary dam- 
ages’—damages that are awarded by way of example; 
a verdict that the community can look upon as the 
wise judgment of the jury, exercised in a case where 
it will be calculated to restrain attacks of this kind in 
the future. I have said, gentlemen, that the allow- 
ance of the damages is permitted to the jury. They 
are not awardedin any case unless the trespass—un- 
less the assault and battery—was of such a wanton, 








malicious or aggravated character as leads the jury to 
think that an example ought to be made of the case, 
Oftentimes an assault is committed by one man upon 
another under such circumstances that the jury can 
see honestly that there was no malice; that there wag 
no wantonness; that there were no high-banded acts 
that would justify the awarding of more than com. 
pensatory damages. On theother hand, many cases 
exist where the attack is of a wanton character, where 
it is inexcusable, where it is of a high-handed nature, 
and the jury, looking at all the facts in the case,wisely 
say that the public are entitled to have an example 
made in the particular case, in order that in the fu- 
ture not only the defendant himself, but that other 
persons who get into affrays shall be restrained from 
making these high-handed, inexcusable and wanton 
attacks upon another. So that, gentlemen, this ques- 
tion then is one that addresses itself to your wise dis- 
cretion. Do you think, in view of what is shown here, 
that this attack was of such a character as warrants 
you in awarding exemplary damages? If you do, then 
the amount of these damages rests wholly in your 
wise discretion. Whether it shall be a small sum or a 
large sum, you are to judge of; but in any event, gen- 
tlemen, if you award damages of this nature, you are 
to do it because you think that this assault upoo M-. 
Goldsmith was, under the circumstances, wholly in- 
excusable and wanton on the part of the defendant. 
Now then in respect to that question, mere words 
made use of by one person to another are no legal ex- 
cuse whatever for the infliction of personal violence. 
It makes no difference how violent the language used 
may be, no man has the right to use personal violence 
upon another when he is induced to simply by the use 
of words. That is no defense to the action. But 
when you come to the question of whetber a particu- 
lar case is one that deserves the awarding of exem- 
plary damages, then you are to consider all the cir- 
cumstances in the case; the provocation, if any, that 
the defendant had; and every thing that is calculated 
on the one hand to aggravate his act, aud on the other 
to palliate his act, is to be considered. As I have al- 
ready said on the main question of compensatory dam- 
ages, there is no defense here whatever. No matter 
what was said, no matter how much provocation the 
defendant bad, he is bound to answer for compensa- 
tory damages at any event. As to exemplary dam- 
ages, in the exercise of a wise discretion you will not 
allow them unless you are satisfied that the act of the 
defendant was high-handed, wanton and inexcusable, 
and in determining that question you are to take into 
view all the provocation that he had. Now then, gen- 
tlemen, if the provocation was slight, it is quite differ- 
ent, and it should have less weight in determining the 
question whether you shall award exemplary damages 
than it would have if the provocation was great. Then 
again you may look at the parties themselves. If 
Goldsmith was a feeble old man, in poor health, and 
physically unable to compete with the defendant in a 
personal encounter, and the defendant without any 
provocation that youin your judgment say warrants 
an assault—a violent assault—if he then makes an as- 
sault that is altogether undue, uncalled for, in view of 
the special circumstances existing, why then 1t would 
be a case that the jury might award exemplary dam- 
ages. The law takes notice of the hot passions that 
people fallinto when they are engaged in disputes, not 
by way of making a complete defense to an action for 
Gamages, but by way of raisinga doubt in the minds 
of the jury respecting the awarding of exemplary dam- 
ages. And in determining that question the jury are 
justified in looking at the parties as they stand before 
them. Take an ignorant class of men that we have in 
every community—men who have by their education 
and bringing up had less opportunities to come within 
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the circle of good order and of good behavior—the 
jury might well say that as to that class of men, if 
they fall into disputes and come to blows, there would 
beless occasion for setting an example than there 
would be if the parties occupied a higher and more 
prominent position in society. The influence of an 
example in a case of this kind oftentimes depends 
quite largely upon the character of the parties in- 
yolved. You can cast about you, in your mind’s eye, 
in the community, and pick out men who, if they 
should fall into an affray of this kind, would draw 
away very far from the moorings of good citizenship 
and good behavior, and then an example would be de- 
manded, if one inflicted an assault upon another.” 

Verdict and judgment for plaintiff. Exceptions by 
defendant. 


Martin & Archibald, J. L. Martin and J. C. Baker, 
for plaintiff. 


W. B. Sheldon, for defendant. 


TyLer, J. The court instructed the jury that there 
was no defense to theclaim for actual or compensatory 
damages ; that words were no legal excuse for the inflic- 
tion of personal violence; that no matter how great 
the provocation, the defendant was boand in any 
event to answer for these damages. It is a general 
and wholesome rule of law that whenever by an act 
which he could have avoided, and which cannot be 
justified in law, a person inflicts an immediate injury 
by force, he is legally answerable in damages to the 
party injured. The question whether provocative 
words may be given in evidence under the general is- 
sue to reduce actual damages in an action of trespass 
for an assault and battery has undergone wide discus- 
sion. The Fnglish cases lay down the general rule 
that provocation may mitigate damages. The case of 
Fraser v. Berkeley, 7 Car. & P. 621, is often referred to, 
in which Lord Abinger held that evidence might be 
given to show that the plaintiff in some degree brought 





_ the thing upon himself; ‘that it would be an unwise 


law if it did not make allowance for human infirmi- 
ties; and if a person commit violence at a time when 
he is smarting under immediate provocation, that is 
matter of mitigation.”’ 

Tindal, C.J.,in Perkins v. Vaughan, 5 Scott, 881, 
said: “I think it will be found that the result of the 
cases is that the matter cannot be given in evidence 
where it amounts to a defense, but that where it does 
not amount to a defense, it may be given in mitiga- 
tion of damages.”” Linford v. Lake, 3 Hurl. & N. 275; 
2 Add. Torts, § 1393, recognizes the same rule. 

In this country, 2 Greenleaf on Evidence, section 93, 
states that the rule that a provocation by the plaintiff 
may be thus shown, if so recent as to inducela presump- 
tion that violence was committed under the immedi- 
ate influence of the passion thus wrongfully excited 
by the plaintiff. 

The earlier cases commonly cited in support of this 
tule are Cushman v. Ryan, 1 Story, 100; Avery v. Ray, 
1 Mass. 12; Lee v. Woolsey, 19 Johns. 319, and May- 
nard v. Beardsley, 7 Wend. 560. The Supreme Court 
of Massachusetts has generally recognized the doctrine 
that immediate provocation may mitigate actual dam- 
ages of this kind. Mowry v. Smith, 9 Allen, 67; Tyson 
v. Booth, 100 Mass. 258, and Bonino v. Caledonio, 144 
id. 299. It is also said in 2 Sedgwick on Damages 
(7th ed.), 521, note: “If, making due allowance for the 
infirmities of human temper, the defendant has rea- 
sonable excuse for the violation of public order, thea 
there is no foundation for exemplary damages, and 
the plaintiff can claim only compensation. It is 
merely the corollary of this that where there is a rea- 
sonable excuse for the defendant, arising from the 
provocation or fault of the plaintiff, but not sufficient 





entirely to justify the act done, there can be no exem- 
plary damages, aud the circumstances of mitigation 
must be applied to the actual damages. If it were not 
80, the plaintiff would get full compensation for dam- 
ages occasioned by himself. The rule ought to be and 
is practically mutual. Malice and provocation in the 
defendant are punished by inflicting damages exceed- 
ing the measure of compensation, and in the plaintiff 
by giving him less than that measure.”’ 

In Burke v. Melvin, 45 Coun. 248, Park, C. J., held 
that the whole transaction should go to the jury. 
‘They could not ascertain what amount of damage 
the plaintiff was entitled to receive by considering a 
part of the transaction. They must look at the whole 
of it. They must ascertain how far the plaintiff was 
in fault, if in fault at all, and how far the defendant, 
and give damages accordingly. The difference be- 
tween a provoked and an unprovoked assault is obvi- 
ous. The latter would deserve punishment beyond 
the actual damage, while the damage in the other case 
would be attributable, in a great measure, to the mis- 
conduct of the plaintiff himself.’’ 

In Bartram v. Stone, 31 Conn. 159, it was held that in 
an action for ussault and battery the defendant might 
prove, in mitigation of damages, that the plaintiff, im- 
mediately before the assault, charged him with a 
crime, and that his assault upon the plaintiff was oc- 
casioned by “‘sudden heat,” produced by the plain- 
tiff's false accusation. See also Richardson v. Hine, 
42 Conn. 206. 

In Kiff v. Youmans, 86 N. Y. 324, the plaintiff was 
upon defendant’s premises for the purpose of commit- 
ting a trespass, and the defendant assaulted him to 
prevent the act, and the only question was whether 
the defendant used unnecessary force. Danforth, J., 
said: ‘‘ It still remains that the plaintiff provoked the 
trespass; was himself guilty of the act which led to 
the disturbance of the public peace. Although this 
provocation fails to justify the defendant, it may be 
relied upon by him in mitigation even of compensa- 
tory damages. This doctrine is as old as the action of 
trespass, * * * and is correlative tothe rule which 
permits circumstances of aggravation, such as time 
and place of an assault, or insulting words, or other 
circumstances of indignity and contumely, to increase 
them.” 

In Robison v. Rupert, 23 Penn. St. 523, the same rule 
is adopted, the court saying: ‘* Where there is a rea- 
sonable excuse for the defendant arising from the 
provocation or fault of the plaintiff, but not sufficient 
entirely to justify the act done, there can be no exem- 
plary damages, and the circumstances of mitigation 
must be applied to the actual damages.’’ 

In Ireland v. Elliott, 5 Iowa, 478, the court said: 
“The furthest that the law has gone, and the furthest 
that it can go, while attempting to maintain a rule, is 
to permit the high provocation of language to be 
shown as a palliation for the acts and results of anger; 
that is, in legal phrase, to be shown in mitigation of 
damages.”’ 

In Thrall v. Knapp, 17 Iowa, 468, the court said: 
“The clear distinction is this: Contemporaneous 
provocations of words or acts are admissible, but pre- 
vious provocations are not. And the test is whether 
‘the blood has had time to cool.’ * * * Thelaw af- 
fords a redress forevery injury. If the plaintiff slan- 
dered defendant's daughters, it would entirely accord 
with his natural feeling to chastise him; but the pol- 
icy of the law is against his right to do so, especially 
after time for reflection. It affordsa peaceful remedy. 
On the other hand, the law so completely disfavors 
violence, and so jealously guards alike individual 
rights and the public peace, that ‘if a man gives an- 
other a cuff on the ear, though it costs him nothing, 
no, not so much as a little diachylon, yet he shall have 
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his action.’ Per Lord Holt, Ashby v. White, 2 Ld. 
Raym. 955."" The reasoning of the court seems to 
make against his rule that provocations such as hap- 
pen at the time of the assault may be received in evi- 
dence to reduce the amount of the plaintiff's recov- 
ery. 

In Morely v. Dunbar, 24 Wis. 183, Dixon, C. J., held, 
“that notwithstanding what was said in Birchard v. 
Booth, 4 Wis. 75, circumstances of provocation attend- 
ing the transaction, or so recent as to constitute a 
part of the res geste, though not sufficient entirely to 
justify the act done, may constitute an excuse which 
will mitigate the actual damages; and where the prov- 
ocation is great, and calculated to excite strong feel- 
ings of resentment, may reduce them to a sum which 
is merely nominal.’ 

But in Wilson v. Young, 31 Wis. 574, it was held by 
a majority of the court that provocation could go to 
reduce compensatory damages only so far as these 
should be given for injury to the feelings; Dixon, C. 
J., however, adding to the rule in Morely v. Dunbar 
that it might go to reduce all compensatory damages. 
But in Fenelon v. Butts, 53 Wis. 344, and in Corcoran 
v. Harran, 55 id. 120, it was clearly held that personal 
abuse of the assailant by the party assaulted may be 
considered in mitigation of punitory, but not of actual 
damages, which include those allowed for mental and 
bodily suffering; that a man commencing an assault 
and battery under such circumstances of provocation 
is liable for the actual damages which result from such 
assault. 

In Donnelly v. Harris, 41 Til. 126, the court in- 
structed the jury that words spoken might be consid- 
ered in mitigation of damages. Walker, C. J., in de- 
livering the opinion of the Supreme Court, remarked : 
“Had this modification been limited to exemplary 
damages, it would have been correct, but it may well 
have been understood by the jury as applying to act- 
ual damages, and they would thus have been misled. 
To allow them the effect to mitigate actual damages 
would be virtually to allowthem to be used as a de- 
fense. To say they constitute no defense, and then to 
say they may mitigate all but nominal damages would, 
we think, be doing by indirection what hasjbeen prohib- 
ited from being done directly. To give to words this 
effect would be to abrogate, in effect, one of the most 
firmly established rules of the law.’’ See also Ogden 
v. Claycomb, 52 Ill. 368. 

In Gizler v. Witzel, 82111. 322, the court said, in ref- 
erence to the charge of the court below: ** The third 
instruction tells the jury, among other things, that 
the plaintiff, in order to recover, should have been 
guilty of no provocation. Thisiserror. It is wholly 
immaterial what language he may have used, so far as 
the right to maintain an action is concerned, and even 
if he went beyond words, and committed a techuical 
assault, the acts of the defendant must still be limited 
to a reasonable self-defense.” 

In Norris v. Casel, 90 Ind. 143, this precise question 
was not raised, but the court said, in reference to the 
instructions of the court below, that the first part of 
the charge, that the provocation by mere words, how- 
ever gross and abusive, cannot justify an assault, was 
correct, and that aperson who makes such words a 
pretext for committing an assault, commits thereby 
not only a mere wrong, but a crime, and the person so 
assaulted is not deprived of the right of reasonable 
self-defense, even though he used the insulting lan- 
guage to provoke the assault against which he defends 
himself; but whatever may have been the purpose in 
using the abusive language, it cannot be made an ex- 
cuse for the assault. 

Johnson v. McKee, 27 Mich. 471, was a case very sim- 
ilar to the one at bar, and was given to the jury under 
like instructions. The Supreme Court said: “In re 





gard to provocation, the court charges, in effect, that 
if plaintiff provoked defendant, and the assault was 
the result of that provocation, he could recover noth- 
ing beyond his actual damages and outlays, and would 
be precluded from claiming any damages for injured 
feelings or mental anxiety. [nother words, he would 
be cut off from all the aggravated damages allowed in 
cases of willful injury, and sometimes loosely called 
‘exemplary damages.’ As there is no case in which a 
party who is damaged, and is allowed to recover any 
thing substantial, cannot recover his actual damages, 
the rule laid down by the court is certainly quite lib- 
eral enough, and if any one could complain it was not 
the defendant.” 

The court said in Prentiss v. Shaw, 56 Me. 436: “‘ We 
understand that rule to be this: A party shall recover 
as a pecuniary recompense the amount of money 
which shall be a remuneration, as near as may be, for 
the actual, tangible and immediate result, injury or 
consequence of the trespass to his person or property. 
* * * If the assault was illegal and unjustified, why 
is not the plaintiff in such case entitled to the benefit 
of the general rule, before stated, that a party guilty 
of an illegal trespass on another’s person or property 
must pay all the damages to such person or property, 
directly and actually resulting from the illegal act? 
* * * Where the trespass or injury is upon personal 
or real property, it would be a novelty to hear a claim 
for reduction of the actual injury based on the ground 
of provocation by words. If, instead of the owner's 
arm, the assailant had broken his horse’sleg, * * * 
must not the defendant be held to pay the full value 
of the horse thus rendered useless?”’ The learned 
judge admits that the law has sanctioned, by along se- 
ries of decisions, the admission of evidence tending to 
show, on one side, aggravation, and on the other miti- 
gation of the damages claimed, but he holds the law 
to be that mitigant circumstances can only be set 
against exemplary damages, and cannot be used to re- 
duce the actual damages directly resulting from the 
defendant’s unlawful act. 

In a learned article on *‘ Damages in Actions ex De- 
licto,’’ 3 Am. Jur. 287, it is said: *‘If the law awards 
damages for an injury, it would seem absurd (even 
without resorting to the definition of damages) to say 
that they shall be for a part only of the injury.” ‘It 
is areasonable and a legal principle that the compen- 
sation should be equivalent to theinjury. There may 
be some occasional departures from this principle, but 
I think it will be found safest to adhere to it in all 
eases proper for a legal indemnification in the shape of 
damages.”’ 

Jacobs v. Hoover, 9 Minn. 204; Cushman v. Waddell, 
Baldw. 57, and McBride v. McLaughlin, 5 Watts, 375, 
are strong authorities in support of the rule that prov- 
oeative language used by the plaintiff at the time of the 
battery should be given in evidence only in mitigation 
of exemplary damages, and that unless the plaintiff 
has given the defendant a provocation amounting in 
law to a justification, he is entitled to receive com- 
pensation for the actual injury sustained. 

If provocative words may mitigate, it follows that 
they may reduce the damages to a mere nominal sum, 
and thus practically justify an assault and battery. 
But why, under this rule, may they not fully justify? 
If in one case the provocation is so great that the jury 
may award only nominal damages, why in another, in 
which the provocation is far greater, should they not 
be permitted to acquit the defendant, and thus over- 
turn the well-settled law that words cannot justify an 
assault. On the other hand, if words cannot justify 
they should not mitigate. A defendant should not be 
heard to say that the plaintiff was first in the wrong 
by abusing him with insulting words, and therefore, 
though he struck and injured the plaintiff, he was only 
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partly in the wrong,and should pay only part of the act- 
val damages. If the right of the plaintiff to recover act- 
ual damages were in any degree dependent on the de- 
fendant’s intent, then the plaintiff's provocation to 
the defendant to commit the assault upon him would 
be legitimate evidence bearing upon that question; 
but it is not. Even lunatics and idiots are liable for 
actual damages done by them to the property or per- 
son of another, and certainly a person in the full pos- 
session of his faculties should be held liable for his act- 
ual injuries to another, unless done in self-defense, or 
under reasonable apprehension that the plaintiff was 
about to do him bodily harm. The law is that a per- 
son is liable in an action of trespass for assault and bat- 
tery, although the plaintiff made the first assault, if 
the defendant used more force than was necessary for 
the protection, and the symmetry of the law is better 
preserved by holding that the defendant's liability for 
actual damages begins with the beginning of his own 
wrongful act. It is certainly in accordance witb what 
this court held in Howland v. Day, 56 Vt. 318, that 
“thelaw abhors the useof force either for attack or 
defense, and never permits its use unnecessarily.” 

Exemplary damages are not recoverable as matter of 
right, but as was stated by Wheeler, J., in Earl v. Tup- 
per, 45 Vt. 275, they are given to stamp the condemna- 
tion of the jury upon the acts of the defendant on ac- 
count of their malicious or oppressive character. 
Boardman v. Goldsmith, 48 Vt. 403, and cases cited; 
Mayne Dam. 58-65; Voltz v. Blackmar, 64 N. Y. 440. 
The instructions tothe jury upon this brauch of the 
case were in substantial accordance with the law as 
above stated. As exemplary damages were awardable 
in the discretion of the jury, the charge was also cor- 
rect that the influence of an example in a case of this 
kind depended on the character and standing of the 
parties involved. 

We find no error in the charge, and the judgment is 
affirmed. 
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VARRIAGE—DIVORCE—CRU ELTY—DRUNE- 
ENNESS. 


MARYLAND COURT OF APPEALS, JUNE 12, 1889, 


SHutTt v. SHUTT. 

Drunkenness of a wife, though frequent aud accompanied by 
abusive and indecent language, and occasioning domestic 
broils, is not alone ‘* excessively vicious conduct,” such as 
to justify a divorce a mensa et thoro, under the Code of 
Maryland, article 16, section 37. 

Though in addition to such conduct the wife, when intoxi- 
cated, on two or three occasions assaulted her husband, 
a divorce on the ground of ‘‘cruelty of treatment” will 
not be granted, as danger of bodily harm, or to health, a 
necessary element of such cruelty, absent. 

PPEAL from Circuit Court of Baltimore city. Bill 
by husband against wife for a divorce. From a 
decree granting a divorce a mensa et thoro, and refus- 
ing her alimony, defendant appeals. The Code of 

Maryland, article 16, section 37, authorizes a divorce 

a mensa et thoro for cruelty of treatment, excessively 

vicious conduct, and desertion. 

Argued before Alvey, C. J., and Miller, Robinson, 

Bryan and McSherry, JJ. 


Bradley T. Johnson, Bradley S. Johnson, and Edgar 
H. Gans, for appellant. 


Frank X. Ward and William A. Fisher, for appellee. 


Atvey, ©. J. The bill in this case was filed by a 
husband against his wife for a divorce. The prayer of 
the bill is for a decree a vinculo matrimonii, but there 
is no ground shown for any such decree, and the court 
below only decreed a divorce a mensa et thoro, which 





the wife resists, and the husband seeks to maintain. 
The bil) charges cruelty of treatment and habitual 
drunkenness by the wife as the ground for divorce; 
and while some of the allegations of the bill are over- 
stated, and others given undue color, the proof shows 
a case of matrimonial infelicity that is truly deplor- 
able. The case is an unfortunate one, both for the 
husband and the wife. The parties have been married 
since 1866, but have had no children. They have lived 
in respectable society, and, until the unfortunate habit 
was contracted by the wife of over-indulgence in the 
stimulants of intoxicating drink, they appear to have 
lived in entire harmony, and in a state of happiness as 
husband and wife. It appears that the wife had been 
for some years sorely afflicted with what the physician 
terms bronchial asthma, intermittent attacks of cough- 
ing, palpitations of the heart, and difficulty of breath- 
ing; and to such an extent was she so afflicted that 
she would have fainting spells which at times threat- 
ened the termination of her life. It was while she was 
su afflicted, and as means of relief, that she resorted to 
the use of brandy and gin, and perhaps other alcoholic 
stimulants. It is shown that the habit in the use of 
these stimulants grew upon her gradually, and from 
moderate use in the beginning it became immoderate, 
and finally ran into distressing excesses. This habit 
was acquired with the knowledge and under the imme- 
diate observation of the husband; and, while the proof 
shows that he was kind and indulgent to his wife, it is 
not shown that he ever attempted to arrest or break 
up this unfortunate habit, by the resort to any means 
of cure and reformation, or even of temporary re- 
straint. 

We shall not attempt any recital of the details of the 
evidence. Such recital could serve no useful purpose, 
in the view we have of this case. Suffice it to say that 
the charge of cruelty of treatment by the wife, in the 
sense of bodily harm or serious danger to health of the 
husband, is not suppurted in proof, as the law requires, 
to make it the ground for a decree of separation. The 
only personal violence offered to the husband, as shown 
by the proof, occurred on some two or three occasions, 
when he had interposed between the wife and his 
mother, the latter living in the house of her son, and 
as between whom and the wife there seems to have 
been difficulties and frequent boisterous altercations, 
and which, upon two or three occasions, resulted in 
personal violence to the mother-in-law. These out- 
breaks of passivn and violence, as shown by the proof, 
never occurred except when the wife was under the in- 
fluence of drink, and was witbout self-control. And 
thia, though disgusting and reprehensible to the great- 
est degree, does not establish the fact of such cruelty 
of treatment of the husband, according to the require. 
ments of law, as will justify a decree of divorce on 
that ground. Indeed, we do not understand it to be 
seriously contended that, as an independent ground, 
cruelty of treatment is sufficiently shown to justify a 
decree. 

The ground principally relied on in support of the 
decree below is the habit of intoxication, and its at- 
tendant consequences, to which we have referred, as 
constituting a case of excessively vicious conduct by 
the wife, within the meaning of the statute. The 
terms ‘‘ excessively vicious conduct’ are very indefi- 
nite, and of the multitude of vices to which humanity 
is subject the Legislature has given no intimation as to 
the class or character of vices to which the statute was 
intended to apply. It would however be difficult to 
suppose that it was intended to apply to all the multi- 
form vices to which mankind is liable, though indulged 
in to an excessive degree. The terms ‘ excessively 
vicious conduct ’’ were originally employed in the act 
of 1841, chapter 262, which was the act that first con- 
ferred jurisdiction on the Court of Chancery to grant 
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divorces in this State; and from that time to the pres- 
ent, in the multitude of applications for divorces for 
various causes, we are not aware that it has ever been 
held, or even suggested, that the habit of drunkenness, 
of either man or woman, was sufficient ground per se 
foradivorce. It may, no doubt, in connection with 
other grave offenses against the marriage relation, be 
considered as an element in the habit and conduct of 
the party complained of, but, as an independent 
ground, drunkenness has never been considered, either 
in this State or in England, as furnishing cause to jus- 
tify adivorce. It is true, in some of the States of this 
Union there are statutes that make habitual or con- 
tinual drunkenness a cause for divorce; and we must 
suppose that, if it had been the intention of the Legis- 
lature of this State to make drunkenness a cause for 
divorce, it would have been so expressly declared, and 
not left to doubtful construction or implication. If 
the terms of the statute were construed to embrace 
such a cause of divorce, it would, of course, have mu- 
tual application; that is, it would furnish ground for 
divorce upon the complaint of the wife against the 
husband equally as upon the complaint of the husband 
against the wife, and so it would apply to all grades 
and conditions of society. And if the statute were so 
construed, and the courts opened to applications 
founded upon that cause, it would not be difficult to 
foresee that applications for divorces would immensely 
increase, with all their attendant evil consequences, 
and that facility would be furnished for obtaining di- 
vorces that has not hitherto been supposed to exist. 
In this State it has been repeatedly declared that the 
marriage relation is not to be disturbed for any but 
the gravest reasons, and only upon such state of facts 
as show to the entire satisfaction of the court that it is 
impossible that the duties of the married life can be 
discharged. Public policy and morality alike con- 
demn these judicial separations of husband and wife, 
except where it cannot be avoided; for, as it has been 
justly said, such separations throw the parties back 
upon society in the dangerous character of a wife with- 
out a husband and a husband without a wife. The 
court therefore is always very reluctant in any case, 
and it should be specially so in a case like the present, 
to interpose to separate the parties, where it can per- 
ceive that the evil complained of may possibly be cor- 
rected by the exertion of proper influence, or such 
reasonable authority as the nature of the case may jus- 
tify. Aud this is a principle upon which courts of the 
highest authority have proceeded. 

In the case of Scott v. Scott, 29 Law J. Mat. Cas. (N. 
S.) 64, the facts were quite analogous to the facts of 
this case, though somewhat stronger in support of the 
application of the husband. There the husband peti- 
tioned for separation from his wife on the ground of 
her habits of drunkenness, and consequent bad con- 
duct. It appeared that the wife, when under the in- 
fluence of drink, was sometimes violent and impatient 
of restraint, or attempted restraint, of her husband; 
and the habit continued for many years, until finally 
the husband left the house, taking his daughter with 
him, in consequence of the conduct of his wife. On the 
case thus presented, the court, treating the wife’s 
drunkenness as the direct and primary cause of her 
acts of violence dismissed the petition. The learned 
judge said: ‘‘ Having carefully considered the evi- 
dence, I think I must dismiss the petition. No doubt 
the respondent is a drunken profligate woman, likely 
to make her husband’s house very miserable; but I 
cannot avoid seeing the real ground of the application 
is that the husband wishes to get rid of a drunken 
wife, and I must be cautious about opening the court 
to cases of that description. The wife may have an 
unruly propensity in her drunken fits to destroy prop- 
erty, but there is no evidence of such sevitia as would 
justify me in decreeing judicial separation.’ 





And so in the case of Brown v. Brown, L. R., 1 Prob, 
& Div. 46. In that case the application was made by 
the wife against the husband for a decree of separa- 
tion, upon the ground of habitual drunkenness of the 
husband, and it was held by Lord Penzance that 
habitual drunkenness, and a series of annoyances and 
extraordinary conduct on the part of the husband, did 
not constitute legal cruelty to justify judicial separa- 
tion. His lordship, in the course of his opinion, said: 
“The court is not permitted to indulge its feelings at 
the expense of unsettling the law, or break with the 
decided cases to sympathize with the petitioner’s mis. 
fortunes. A decree that should establish habitual 
drunkenness to be of itself ground for judicial separa- 
tion would be likely to have a wide application.” 

The same principle was acted on in the case of Muson 
v. Mason, 1 Edw. Ch. 284, in which the opinion of the 
vice-chancellor was affirmed by the chancellor. In that 
case the application was by the wife against the hus- 
band, for a divorce a mensa et thoro, upon the ground 
of habitual intoxication; and the court denied the ap- 
plication, and in its opinion said: ** Frequent intoxi- 
cation constitutes the principal, if not the only, source 
from whence has proceeded the misconduct of which 
the wife complains. I cannot admit this propensity, 
or the occasional or even frequent indulgence of it, to 
be of itself a sufficient ground for a bill of this sort. 
The court is not to add to the deplorable consequences 
of intemperance by making it, however excessive, the 
sole cause of severing the conjugal tie.” 

The evidence in this case exhibits a domestic state 
well calculated to excite sympathy for the husband. 
The broils in his family, made by the wife with his 
mother, the gross and revolting language of the wife 
upon these occasions, and the very reprehensible 
methods resorted to by the wife to procure the liquor 
to gratify her thirst, were all facts well calculated to 
produce disgust and extreme mortification in a hus- 
band possessed of any degree of refinement. But all 
this conduct was that of an unfortunate woman who 
had become addicted to the habit of occasional intoxi- 
cation, and the proof shows that it was only when she 
was under the influence of strong drink that she was 
guilty of the gross improprieties referred to in the evi- 
dence; and, however deplorable this state of things 
may be, it is quite certain that the courts cannot inter- 
fere to furnish relief against all the troubles and dis- 
tresses that may exist in the matrimonial relation. 
By far the greater number of these must be left to the 
good sense and judicious management of the parties 
themselves. The husband must exert his influence 
and authority over the wife for the correction of ber 
bad habits. As has been said by a great authority (Lord 
Stowell), it is the law of religion and the law of the 
country that the husband is intrusted with authority 
over his wife. He is to practice tenderness and affec- 
tion, and obedience is her duty. Within and by a 
proper observance of this principle it may be hoped 
that the husband will be able to effectually restrain the 
unfortunate habit in his wife of wbich he complains, 
and to restore the happy relation between the wife 
and himself that formerly existed. It results from 
what we have said that the decree of the court below 
must be reversed, and the bill be dismissed, with 


costs. 
oo 


NEW YORK COURT OF APPEALS ABSTRACT. 


APPEAL-ORDER—INJUNCTION.—An order refusing to 
grant an injunction pendente lite is not appealable to 
this court. June 28, 1889. Cleveland v. City of Yonk- 
ers. Opinion by Danforth, J. 

CARRIER—NEGLIGENCE—INJURY TO PASSENGER — 
INSTRUCTIONS.—Plaintiff was injured by striking & 





post of the elevated road while on the step of a car of 
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defendant, and passing tothe forward car. Plaintiff 
testified that he was crowded from his seat, and was 
going forward to get another seat when hurt. Defend- 
ant introduced evidence that there were seats near 
plaintiff which he could have taken. The court charged 
generally as to negligence, but refused to charge as re- 
quested by defendant that if plaintiff left his seat un- 
necessarily and voluntarily, without askiog that the 
car should be stopped, and swung himself out on the 
step, and was injured, defendant was not liable. Held, 
that defendant had the right to have the jury instruc- 
ted as to these facts in relation to which there was evi- 
dence, though all the causes to which plaintiff's negli- 
gence was attributed were embraced in the general 
charge. Second Division, June 28, 1889. Coleman v. 
Second Ave. R. Co. Opinion by Bradley, J. Vann 
and Brown, JJ., dissenting, on the ground that the 
substance of the request discussed in the opinion of 
the court is covered by the general charge and by the 
response of the trial judge to the other requests. 


CoNTRACT—BREACH.—Plaintiff sued defendants for 
failing to deliver ice to him under a contract for five 
years. The contract provided that if plaintiff failed to 
pay weekly the defendants could declare it void. 
Plaintiff failed to pay for three months, and defend- 
ants gave him, after demand, written notice that they 
elected to declare the contract void. Plaintiff offered 
to pay the arrearages if a corporation into which de- 
fendants and others had become changed would as- 
sume the contract of defendants. Held, that plaintiff 
was only entitled to the obligation of defendants to 
deliver the ice, and by his failure to pay the amount in 
srrears after demand violated the contract. Gardner 
y. Clark, 2? N. Y. 399; Studer v. Bleistein, 48 Hun, 577. 
Second Division, June 28, 1889. Opinion by Potter, J. 


CourRTS — JURISDICTION—ADJOURNMENT.— Defend- 
ant’s trial proceeded during the afternoon of March 
12, aud at the close of the day the court adjourned 
until] the next morning at 10 o’clock. On account of 
an unprecedented storm, which raged all the next day, 
the judges were unable to get to the court-house, and 
no court was held; but on the followiug day, March 
14, the court convened, and defendant’s trial pro- 
ceeded to verdict without objection on his part. The 
Code of Civil Procedure of New York, section 34, pro- 
vides that a “ general, special, or trial term of a court 
of record may be adjourned from day to day, or to a 
specified future day.” Held, that the court did not 
become dissolved nor lose jurisdiction by the failure 
to convene ov the 13th. Nothing but the most rigor- 
ous rule of Jaw should, under the circumstances, com- 
pela court to admit its loss of jurisdiction, and the 
consequent failure of all proceedings taken before it. 
Iffrom the positive commands of any statute, or the 
decision of some court which is binding upon us, we 
are com »elled to so decide, nothing more need be said. 
We do not think there is such a statute or decision. 
The term of the court having been regularly opened, 
its continued existence thereafter would by the com- 
mon law be segarded as but one day. All the business 
done at a term of court was by that law referred to its 
commencement, unless the law directed certain acts to 
be done on certain other days. There is an inherent 
power in a court to adjourn its proceedings from day 
to day, as Jong as it is necessary, to finish the business 


‘ legitimately brought before it, unless by the terms of 


some statute its existence is sooner brought toa cluse. 
The argument for the defendant, brought to its strict 
logical result, would prevent the further continuance 
of a court which did not meet until 10 o’clock of the 
next day, when it had adjourned until the preceding 
hourof 9. It would seem as if there were no time 
within which a judge might appear subsequent to the 
hour and minute to which an adjournment had been 
had, if the argument of the defendant were carried to 





its extreme length. The failure of a judge to appear 
upon the day appointed for the commencement of a 
term of court is a totally different matter. The term 
is appointed to be held under the authority of a stat- 
ute, and an adjourned term of the court at which cases 
may be noticed and jurors summoned, as if toa new 
and regular term, is of the same nature. In such a 
case, in the absence of any statute, the failure of any 
judge to appear upon the appointed day may well be 
regarded as preventing the convening of a legal court; 
and as no legal court convened and commenced its 
term on the day appointed by law, there would, of 
course, be no power, in the absence of a statute, in the 
court to convene the next day, any more than the next 
month or the next year. In such case there would be 
no court to convene; but the term having been opened 
and commenced its session according to law, we are 
not prepared to hold, under the circumstances of this 
case, that jurisdiction was lost by the failure of the 
court to appear on the 13th of March, and that conse- 
quently all its acts on the 14th and subsequent days 
were absolutely void. The court was once legally in 
existence, and there was no adjournment sine die, and 
no intention to put an end to the term. Section 34 of 
the Code of Civil Procedure provides that a “ general, 
special, or trial term of a court of record may be ad- 
journed from day to day, or to a specified future day, 
by an entry in the minates.’’ We do not think that 
the power of a court in regard to adjournments is lim- 
ited to that which is derived from that section. It 
may, of course, be adjourned from day to day, or toa 
specified future day, but we do not think that a fail- 
ure to appear on the day to which the court was ad- 
journed, not being an adjourned term, would, under 
the circumstances of this case, work a dissolution of 
the court. It is stated that ‘‘ every term continues un- 
til the call of the next succeeding term, unless previ- 
ously adjourned sine die” (Freem. Judgm., § 90), and 
until that time a judgment may be modified or stricken 
out. The case of People v. Bradwell, 2 Cow. 445, does 
not control. The necessary judges to constitute a court 
of Oyer and Terminer did not appear on the first day 
of the term, and that court was not opened ou that or 
the succeeding day, but it was opened in form on the 
next day thereafter. It was held that the Court of 
Oyer and Terminer failed to exist, by reason of the 
failure of the judges to attend. That case came under 
the principle already stated in regard to the failure to 
attend upon the first day of the term of court. In 
People v. Clews, 4 Abb. N. C. 256, 264, no judge ap- 
peared, and an attempt was made to adjourn the Court 
of Oyer and Terminer by virtue of a letter written by 
a justice of the Supreme Court, directed to the sheriff 
and the clerk of the county where the court was ap- 
pointed to be held, in which letter he directed the 
court to be adjourned from January 7 to January 
14, 1878, and directed that the order should be entered 
in the minutes of the court. It was held simply thata 
justice of the Supreme Court could not adjourn a court 
appointed to be held on a certain day, by sending a let- 
ter ordering such adjournment, and not attending such 
court himself. In the case of Northrup v. People, 37 
N. Y. 203, it was held that “‘ where the statute made it 
the duty of the justices of the Supreme Court of each 
district to appoint times and places to hold Courts of 
Oyer and Terminer within their respective districts, 
and where they had made such appointments, a judge 
had no authority to adjourn such court to be held at 
any other place within such district.’”” The court was 
held at a place provided for by statute, and it is en- 
tirely plain that no court would have the right to ad- 
journ such court to some other place than the one so 
provided. These cases, we think, do not touch the 
question. If the court in this case lost jurisdiction, 
at what particular time did it lose it? It adjourned 
on the 12th until the 13th of March, at 10 o’clock. If 
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the court had appeared at 12 o'clock noon, would it 
have been in time? If so, would it have been in time 
if it convened at fifty-five minutes past 11 o’clock that 
night? Oris the hour of twelve at midnight the par- 
ticular moment of time subsequent to which the court 
could not convene? Questions of this kind may be 
debated ad infinitum, and much learning may be dis- 
played, and much iugenuity of argument exercised, in 
claiming that the judge must appear at the appointed 
day and hour, or he cannot appear as judge at all. Is 
there any real force in assuming that a judge might 
appear at any time of the day to which court was ad- 
journed, up to 12 o’clock at night, but could not ap- 
pear and take his seat in a legal court one minute after 
12 o’clock? All matters of this kind must stand upon 
some reasonable foundation, and we think that under 
the facts developed in this case there was not such to- 
tal loss of jurisdiction in the judges who appeared on 
the 14th of March that they could do no judicial act 
and continue no trial, even with the consent of the 
person affected by their proceedings. We, of course, 
assent to the proposition, generally true, that consent 
cannot confer jurisdiction of the subject-matter, nor 
can mere consent make a legal court out of one which 
but for the consent would be wholly without jurisdic- 
tion to proceed. But in such a case as this we think 
the court was not without jurisdiction. June 28, 1889. 
People v. Sullivan. Opinion by Peckham, J. 


CRIMINAL LAW—MURDER—EVIDENCE—JURORS.—(1) 
Defendant’s conviction of murder in the first degree 
was fully warranted under the evidence, which showed 
beyond dispute that he seized the deceased, his mis- 
tress, by the hair, dragged her into his room, and 
struck her numerous blows on the head with an axe, 
causing her instant death, and that he gave as a reason 
for his act, ‘She wanted me to kill her, and I killed 
her.’’ (2) No notice to defendant is provided for, and 
none can be required, on the transfer of an indictment 
for trial from the General Sessions of the Peace of the 
city and county of New York to the Court of Oyer and 
Terminer, as authorized by statute. (3) The Code of 
Criminal Procedure of New York, section 377, provides 
that in capital cases a person entertaining such con- 
scientious opinions in regard to capital punishment 
“‘as would preclude his finding the defendant guilty 
shail neither be permitted nor compelled to serve as a 
juror.” Held, that the court properly excluded per- 
sons, each of whom said that his scruples were such as 
would render him ‘‘ extremely reluctant to find the de- 
fendant guilty of murder in the first degree,’’ though 
they modified their position slightly on further exam- 
ination. June 28, 1889. People v. Carolin. Opinion 
by Danforth, J. 


MURDER—EVIDENCE—CONSTITUTIONAL LAW— 
DEATH BY ELECTRICITY—EX POST FACTO LAW.—(1) On 
atrial for murder, it appeared that deceased was a 
prostitute with whom defendant had been living, and 
who had supported him. She refused to support him 
any longer, and defendant found another man with her 
inaroom. He immediately went and purchased a pis- 
tol, went back, called deceased out, shot her five times, 
and fled, and, when arrested, said he had shot her be- 
cause “she had shook ” him, and he was angry and did 
not know what he did. The defense was insanity, and 
the evidence was that, when defendant was a small 
boy, he fell, struck his head, and was unconscious two 
hours. His brother testified that frequently thereaf- 
ter, when sleeping with defendant, the latter would 
awake and tell him that he (defendant) had seen his 
mother, who was dead, and that he had such a delus- 
ion about two weeks before the killing; also that he 
was once overcome with the heat, and was sick about 
aweek. Defendant had been a hard drinker, and had 
syphilis severely. His sanity bad never before been 
questioned. Held, that a conviction was warranted. 

















(2) The New York act of 1888, which substitutes for the 
sections of the Code of Criminal Procedure of New 
York, req iiring t1© infliction of the death penalty by 
hanging, provisions requiring the application of elec- 
tricity, provides (vection 10) chat ** nothing contained 
in * * 4 this ct apvliex to a crime committed at 
any time before che day when this act takes effect. 
Such crime n:ust be punished according to the provis- 
ions of law existing when it is committed, * * *# 
and the provisions of law for the infliction of the pen- 
alty of death * * * in existence on the day prior 
to the passage of this act are continued in existence 
and applicable to all crimes punishable by death which 
have been or may be committed before the time when 
this act takes effect.” Held, that the act was not ez 
post facto as applied to crimes punishable by banging, 
committed before its enactment, and that such crimes 
were still punishable by hanging, though the act, by 
section 11, repealed all previous inconsistent acts and 
parts of acts. June 28, 1889. People v. Nolan. Opin- 
ion by Peckham, J.; Finch, J., absent. 


MURDER—EVIDENCE.—On a trial for murder, 
evidence by disinterested witnesses that the relations 
between defendant and deceased were meretricious; 
that defendant had shot and wounded deceased on a 
former ion; that d i left defendant, and re- 
pulsed L*s attempts to regain her society; and that de- 
fendant threatened her, and, after arming himself, lay 
in wait for, and shot her fatally—which is corrobo- 
rated by his own subsequent conduct and declarations 
—warrants a conviction. June 28, 1889. People v. 
Lewis. Opinion per Curiam; Finch, J., absent. 








MURDER—INDICTMENT—EVID & NCE—DEFEND- 
ANT AS WITNEsS.—(1) An indictment for murder in the 
first degree, which charges that the killing was done 
“* willfully, feloniously and with malice aforethought,” 
is sufficient, under the Penal Code of New York, sec- 
tion 183, which makes the killing of a human being 
murder in the first degree, when committed, without 
a design to effect death, by one engaged in the com- 
mission of a felony, and aconviction thereunder is sus- 
tained by proof of a killing while in the perpetration 
ofafelony. People v. Conroy, 97 N. Y. 62; People v. 
Willett, 102 id. 254. (2) On a trial for murder, it ap- 
peared that defendant tendered a bill in payment of 
purchases to the husband of deceased, who pronounced 
it a counterfeit, when defendant drewa pistol, and de- 
manded change. A scuffle ensued, during which, and 
after deceased’s husband had been twice shot, deceased 
seized defendant from behind, when he shot her, in- 
flicting a wound from which she died on the next day. 
Immediately after the shooting she identified defend- 
ant as the man who shot her, and said: ‘‘1 was trying 
to pull him away from my husband.” The pistol was 
not found. Several members of deceased’s husband’s 
family testified that the husband did not own a pistol, 
and a pistol-belt, from which the pistol was missing, 
was found at defendant’s house. Held, that a convic- 
tion was warranted. (3) On defendant’s cross-exam- 
ination it was permissible to interrogate him as to his 
possession of certain dies and plates, and as to whether 
he had not visited an engraver to obtain a die for a 
certain figure. in order to impeach his credibility by 
connecting uim with a nefariousoccupation. June 28, 
1889. People v. Giblin. Opiaion by Gray, J.; Finch, 
J., absent. 





NEGLIGENCE—ELEVATED RAIi:R0ADS.—(1) In an ac- 
tion against an elevated railroad compaiiy, plaintiff tes- 
tified that, while walking along the street over which 
defendant’s road was operated, on the afternoon of a 
certain day, a piece of bot coal, smaller than a pin- 
head, was thrown from defendant's locomotive, aud 
fell in plaintiff's eye, causing the injury complained of. 
There was no evidence that more than this one coal 
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was thrown from the locomotive on this occasion, or 
that sparks were emitted from it or other locomotives 
on other occasions. Held, that the evidence was not 
sufficient to warrant an inference by the jury that the 
defendant was guilty of actionable negligence. The 
evidence of negligence in the case at bar falls far short 
of that given in Ruppel v. Railroad Co., 13 Daly, 11; 
Barke v. Railroad Co., id. 75, or in McNaier v. Rail- 
road Co., 46 Hun, 502, second appeal, 4 N. Y. Supp. 310. 
(2) As the plaintiff, neither in her complaint nor in her 
evidence, informed the defendant from which train the 
coal fell, or the hour of the accident, or any fact from 
which the defendant could have ascertained the loco- 
motive emitting the coal, its failure to attempt to 
show the condition of all of its locomotives in use on 
that part of its road during the afternoon of the day of 
the accident should not have been left for the jury to 
consider as evidence against defendant. Second Di- 
vision, June 4, 1889. Wiedmer v. New York El. R. Co. 
Opinion by Follett, C. J. Potter and Bradley, JJ., 
dissenting. 


TAXATION—CORPORATIONS.— (1)Laws of New York, 
1857, chapter 456, section 3, provides that the capital 
stock of corporations shall be assessed at its actual 
value ‘‘after deducting the assessed value of its real 
estate,’ etc. Relator’s capital stock was of the value 
of $75,000, and it owned land in Connecticut, which 
was there assessed at $42,400, and it gave that valua- 
tion to the assessing officers, and there was no evidence 
that the actual value was greater. Held, that the as- 
sessed valuation was properly treated as the actual 
value. (2) The mere statement that all of relator's 
capital stock, $150,000, was issued in payment of its 
land in Connecticut, is not equivalent to a statement 
that the land is worth $150,000. Distinguishing People 
vy. Commissioners, 95 N. Y. 554, and People v. Same, 
104 id. 240. June 28, 1889. People, ex rel. Fairfield 
Chemical Co., v. Coleman. Opinion by Peckham, J. 


WATER AND WATER-COURSES—RIPARIAN RIGHTS— 
GRANT OF LANDS UNDER WATER.—(1) The Revised 
Statutes of New York (7th ed.), page 573, section 67, 
empowers the commissioners of the land office to grant 
so much of the lands under the waters of the navi- 
gable rivers and lakes as they shall deem necessary to 
promote the commerce of the State, but “no such 
grant shall be made to any person other than the pro- 
prietor of the adjacent land.’’ Owners of uplands 
along the Hudson river front conveyed to the Hudson 
River Railroad Company, a strip of land consisting in 
part of land above high-water mark, and partly of land 
under water, retaining a large part of the original shore 
line. The company constructed a solid embankment 
for its road, several feet above high-water mark, which 
stands directly between the owners’ uplands and the 
channel of the river, but a considerable distance out- 
side of the original shore line. There are culverts in 
the embankment, through which the waters flow, and 
the tide rises and falls on the owners’ uplands. Held, 
that the company is not a “proprietor of adjacent 
lands’’ so as to authorize a grant to it of lands under 
water. (2) There being no claim that the company ac- 
quired or used its lands for any purpose except the 
construction thereon of its road-bed, the ownership of 
lands used solely for that purpose does not constitute 
the company an adjacent owner within the meaning 
of the statute. (3) From the earliest times the policy 
of the State has been to grant the lands under water 
along the shores of the navigable waters for the pur- 
pose of promoting the commerce of the State. By 
Laws of 1876, chapter 67, the commissioners were au- 
thorized to grant the lands only to the proprietors of 
adjacent lands. At that time ‘* proprietors of adjacent 
lands” referred toa distinct class of upland owners 
who had access over their own lands to the waters, and 





the grants were made for the purpose of erecting docks 
and wharves. Held, that the State thereby recognized 
the right of the owner to have access to the water from 
his own land, and adopted a plan for promoting com- 
merce, which plan could not be carried out after the 
construction of the railroad, if the grant to the upland 
owner was not to include lands under water beyond 
the strip conveyed to the company. (4) By the com- 
pany’s charter (Laws 1840, chap. 218) it was required to 
erect draw-bridges over uavigable streams and inlets 
crossed by its road, so as to admit of the passage of 
vessels, and, in crossing bays and rivers, docks and 
wharves cut off by the railroad were to be restored to 
their former usefulness, and their owners were au- 
thorized to use the river front outside of the railroad. 
Owners of lands over which the road was constructed 
were given the right to cross the same for the purpose 
of managing their farms; and, where the usual mode 
of access to the water was cut off, the company was re- 
quired to construct and maintain a convenient mode. 
Held, that in view of these provisions protecting the 
upland owner in his access to the river, the creation of 
the railroad company with authority to acquire lands 
and construct its line along the shore did not deprive 
the commissioners of their power to grant lands under 
water to the upland owners. Gould v. Railroad Co., 6 
N. Y. 322; Langdon v. Mayor, 93 id. 129; Kingsland v. 
Mayor, 110 id. 569, and Williams v. Mayor, 105 id. 419, 
distinguished. Second Division, June 4, 1889. Rum- 
sey v. New York & N. E. R. Co. Opinion by Brown, 
J. Potter, J., dissenting. 


——».—_—_ 


ABSTRACTS OF VARIOUS RECENT 
DECISIONS. 


MARRIAGE—CONVEYANCES BETWEEN HUSBAND AND 
WIFE.—Where C. S. M. executed to his wife, M. E. M., 
a deed of conveyance to certain real property, and the 
deed purported to be in consideration of the receipt of 
one dollar, and in compliance with a certain promise 
and agreement theretofore made, and contained a 
habendum clause to the effect that she was to have and 
hold the property to herself and her heirs and assigns 
forever, held, that he was precluded from claiming, 
without alleging fraud or mistake, that there was no 
consideration for the deed. Held, further, that the 
deed created in equity a trust in the premises in favor 
of the wife; but as the facts and circumstances showed 
that it was evidently intended as a provision for the 
wife and their children, which he was also expected to 
enjoy, and the evidence in the case strongly indicat- 
ing that the wife had not remained faithful to her bus- 
band; that her affections for him had become alien- 
ated, resulting finally in a dissolution of the marriage 
ties between them—held, that equity ought not to aid 
her in the enforcement of the trust, where the court was 
not satisfied that it it was created for a valuable con- 
sideration, except as to a certain class of debts in- 
curred by the wife for the support of the family, and 
in making permanent improvements upon the premi- 
ses which she had attempted to charge upon the prop- 
erty. Deeds between husband and wife were regarded 
at common law as nullities, upon the ground that the 
parties were but one person. Equity however con- 
sidered them for many purposes as a duality, and sus- 
tained deeds and bonds executed by one to the other 
which were not valid inlaw. But courts of equity, in 
the establishment of the doctrine, as in other cases of 
seeming encroachment upon the rules of the common 
law have advanced by slow and cautious steps, though 
I cannot ses why they should not have held, since es- 
tates to uses were recognized by law, that a deed to 
real property made by a husband directly to his wife 
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was as effectual to convey to her the use of the prop- 
erty as if made to a third person for her use. Had Mil- 
ler executed the deed in question to Jones in trust and 
for the use of Mrs. Miller, no question would arise as 
to the rights and interest of the latter in the property 
as between the parties; and in my opinion the courts 
more recently are inclined to take that view of the 
law. The only difference I can discover between the 
two cases is that in the one Jones would be the trustee 
of the legal title for Mrs. Miller, and in the other Mil- 
ler himself would be the trustee thereof for her. In 
Jones v. Clifton, 101 U. 8. 225, the court held that the 
intervention of trustees, in order that the property 
conveyed by a husband to his wife might be held as 
her separate estate beyond his control or interference, 
though formerly held to be indispensable, was no 
longer required. Justice Field, in delivering the opin- 
ion of the court in that case, at page 227, uses the fol- 
lowing language: ** The right of a husband to settle a 
portion of his property upon his wife, and thus pro- 
vide against the vicissitudes of fortune, when this can 
be done without impairing existing claims of creditors, 
is indisputable. Its exercise is upheld by the courts, 
as tending, not only to the future comfort and sup- 
port of the wife, but also, through her, to the support 
and education of any children of the marriage.” And 
after referring to the case of Sexton v. Wheaton, 8 
Wheat, 229, the learned judge, at page 228, proceeds: 
“That case does not differ in principle from the one 
before us. The husband in this, as in that one, was 
free from debt when he made the deeds, which were 
voluntary settlements upon his wife. It cannot make 
any substantial difference that in the case cited the 
money of the husband was expended in the purchase 
of the property, and the conveyance was taken in the 
name of the wife; and that in the present case the 
property was owned at the time by the husband, and 
was transferred directly by him to her. The transac- 
tion, in its essential features, would have been the 
same as now if the husband had sold his lands, and in- 
vested the proceeds in other property, and taken a con- 
veyance in her name. The circuity of the proceeding 
would not have altered its character, nor affected its 
validity. In all cases where a husband makes a vol- 
untary settlement of any portion of his property for 
the benefit of others who stand in such a relation to 
him as to create an obligation, legal or moral, to pro- 
vide for them, as in the case of a wife or children, or 
parents, the only question that can properly be asked 
is: Does such a disposition of the property deprive 
others of any existing claim to it? If it does not, no 
one can complain if the transfer be made matter of 
public record, and not be designed as a scheme to de- 
fraud future creditors, and it cannot make any differ- 
ence through what channels the property passes to the 
party to be benefited, or to his or her trustees, whether 
it be by direct conveyance from the husband or 
through the intervention of others.’’ The fact that the 
appellant was the wife of Miller at the time he execu- 
ted the deed to her, and the mother of his children, 
whom she had the care and control of, was a sufficient 
consideration for the deed, if intended as a provision 
for her. Moore v. Page, 111 U.S. 117, and the au- 
thorities there cited. And it is not necessary that the 
deed should be a formal deed of settlement. Where 
the conveyance is by an ordinary deed, and not by a 
formal deed of settlement, the presumption is that it 
was made by way of advancement and provision for 
the wife. Wilder v. Brooks, 10 Minn. 55 (Gil. 32), cit- 
ing Whitten v. Whitten, 3 Cush. 197. In Deming v. 
Williams, 26 Conn. 229, the court, Ellsworth, J., in 
considering the validity of a gift of shares of stock by 
a husband to a wife, says: “As to the fourteen shares 
purchased by Mr. Cowles, he never took a title to 
them himself, but had them at once transferred by 








the vendor into the name of his wife. Now, had such 
transfers been made by a parent into the name of a 
child, the child would acquire the interest as an ad- 
vancement, such intent being inferred by law from the 
the relationship of the parties. The same is true in 
case of the wife, where the husband purchases land, 
and has the deed made directly to her, there being in 
the case no creditors, and no fraud upon any other 
party. The law attaches to absolute deeds and trans- 
fers a full alienation of the entire interest or property, 
so far as the alienation is permitted by the principles 
of law or equity. Such are all the gifts or deeds by 
husbands to wives of real or personal estate found in 
the books, from the case of Slanning v. Style, decided 
in 1734, and found in3 P. Wms. 334, to the present 
time, and they are exceedingly numerous. They sus- 
tain the principle that, so far as the form and sub- 
stance of the gift or alienation are important, that 
which would be good if made to a third person, is good 
in acuurt of equity if made by the husband to his 
wife.’’ In Sims v. Rickets, 35 Ind. 181, it was held 
that, prior to the recent legislation in that State au- 
thorizing married women to hold real estate to their 
separate use, when a conveyance was made by a 
stranger to a married woman, or to a trustee for her, 
it was necessary, in order to give her a separate use in 
the property, that such conveyance should contain 
words clearly indicating such intention, but that such 
words were unnecessary in aconveyance from a hus- 
band to his wife, for the law presumed that it was in- 
tended for her separate and exclusive use. The court 
also further held in that case that conveyances from a 
husband to his wife are not sustained in equity if there 
issome feature in them impeaching their fairness, 
and certainly as that they are not in the nature of a 
provision for the wife, nor where they interfere with 
the rights of crecitors, or when the property given or 
granted is not dist‘ncetiy separated from the mass of 
the husband’s property. Inthe above case the deed 
was executed in the State of Peunsylvania to lands 
situated in Indiana, and purported to be in considera- 
tion of the sum of one dollar. In Dale v. Lincoln, 62 
Ill. 22, a similar case, the deed was purported to be in 
consideration of one dollar, and in Crooks v. Crooks, 
34 Ohio St. 610, also a similar case, the deed purported 
to be in consideration of five dollars; yet in each of 
these cases it was held that the deed was sustainable 
in equity, on the ground that it was intended as asuit- 
able provision for the wife, although such fact did not 
appear in the deed itself. In Sims v. Rickets, supra, 
the court, at page 185, indulges in some very whole- 
some remarks when it says that ‘‘ it is important that 
some fixed and definite rules should be established, by 
which we are to be governed in the decision of such 
cases, as is not safe to leave such questions to the mere 
discretion of the court, for in such case the peculiar 
views or prejudices of the judge would determine the 
rights of parties.’’ The best rule upon the subject that 
can be adopted, where the contention is entirely be- 
tween the husband and the wife, would, in my judg- 
ment, be to hold that the parties were bound by the 
terms of the deed; and where its terms are absolute, 
that it conveyed the entire interest or property to the 
grantee, “so far as the alienation is permitted by the 
principles of law or equity,” which, prior to the late 
statutes authorizing husband and wife to deed real 
property directly to each other, would be a right in 
equity to the use of the property. This, it seems to 
me, is the only rational rule on the subject. Where 
however the rights of creditors or other parties are in- 
volved the rule is different. Then :i is necessary to 
show that the deed was iptended as a settlement, and 
that the property conveyed or set apart to the wife was 
no more than a reasonable provision for her support. 
To allow the grantor in such a case, in order to reuder 
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the deed ineffectual, to come in and swear that he did 
not mean what he had said under his hand and seal, or 
to claim that the deed intended something different 
from what its terms implied, is a violation of the es- 
tablished rules cf evidence. How could the appellant 
in this case show, by any more cogent proof, that the 
beneficial interest in the premises was intended to be 
conveyed to her than by the deed itself. She was not 
certainly required to strengthen it by testimony that 
Miller made oral declarations at the time the deed was 
executed to the effect that she was to have such inter- 
est as she had already; his solemn acknowledgment to 
an instrument signed and sealed by him ‘“‘ granting the 
premises with their appurtenances unto her and her 
heirs and assigns forever.” Nor can Miller claim that 
there was no consideration for his execution of the in- 
strument. His acknowledgment of the nominal con- 
sideration, and that he executed it in compliance with 
acertain promise and agreement theretofore made, 
preclude him from making such claim without alleg- 
ing fraud or mistake. Oreg. Sup. Ct., April 2, 1889. 
Miller v. Miller. Opinion by Thayer, C. J. 


MUNICIPAL CORPORATIONS—USE OF PUBLIC PARKS 
—LIABILITY OF CITy.—Under an ordinance providing 
that “no cannon or artillery shall be fired by the mili- 
tia or others upon the common or other public grounds 
unless such firing is authorized by the city councii, the 
mayor or the commander in chief of the militia of the 
Commonwealth,”’ a license to fire cannon onthe com- 
mon is not given by the city as an act of ownership, 
but asan act of municipal government, and the person 
doing the firing is not the city’s agent, so as to make 
the city liable for damages caused by plaintiff's horse 
taking fright at the firing, and running away, on a 
neighboring street. The city is alleged to own the 
common. But itappears by statutes and decisions of 
which we are bound to take notice that its rights, even 
at common law, hardly extend beyond a technical 
title, without the usual incidents of title,and it is 
equally apparent that the license which it gave was 
not given by it as an act of ownership, but as an act of 
municipal government. These considerations make 
plainer what is very plain without them, that the or- 
dinance set out in the declaration is not the exercise 
of an owner’s authority over his property, but is a po- 
lice regulation of the use of a public place by the pub- 
lic, made by the city under its power to make needful 
and salutary by-laws, without regard to the accidental 
ownership of the fee. The case then is simply that the 
city has failed to prohibit the firing of cannon ina public 
park, by legislation, or has given its legislative sanc- 
tion oncertain conditions. It has no private interest 
in the matter, and there is no statute giving an action 
for such acause. Clark v. Waltham, 128 Mass. 567, 570, 
and causes supra. See Hutchinson v. Concord, 41 Vt. 
271, 274; Tindley v. Salem, 137 Mass. 171. Annoying, 
and even dangerous, as such firing may be, an adjoin- 
ing householder could not maintain an action against 
the city, and the plaintiff stands no better than an ad- 
joining owner would. We do not understand that he 
seeks to charge thecity for a breach of its statutory 
duty with regard to highways. With regard to that 
however it may be, as to the duty of land-owners, it 
would be enough to say that the act of the person who 
fired the cannon was the proximate, or at least a con- 
curring, cause; and that he was not a servant of the 
city. Kidder v. Dunstable, 7 Gray, 104; or more 
shortly still, that noises outside the limits of the high- 
way, amounting to a public nuisance, are not a statu- 
tory defect in the way. Hixon v. Lowell, 13 Gray, 59, 
63; Keith v. Easton, 2 Allen, 552, 555; Bemis v. Ar- 
lington, 114 Mass. 507; Cook v. Montague, 115 id. 571. 
Mass. Sup. Jud. Ct., Feb. 28, 1889. Lincoln v. City of 
Boston. Opinion by Holmes, J. 





DEFECTIVE STREETS—POLICEMAN.—A_ police- 
man does not by virtue of his employment assume 
risks incident to defective sidewalks and highways. 
Appellant’s second assignment of error complains that 
the verdict of the jury is contrary to the evidence and 
the following charge of the court: The charge referred 
to instructs the jury that the city of Galveston is 
bound to keep its streets and sidewalks and approaches 
thereto in reasonably safe condition for use by persons 
of ordinary care and prudence, but are not absolute 
insurers of their safety; that night policemen and su- 
pernumerary night policemen in the pay of the city 
are its employees, and assume all the risks ordinarily 
incident to suchemployment; and where there may 
be an open defect in the approaches from the street to 
the sidewalk, and the policeman knew of such defect, 
or where the defect was open to ordinary observation, 
and such night policeman had been on that beat where 
the defect existed sufficiently long to have become 
aware of such defect, then the policeman is presumed 
to have assumed all risks incident to such defect. The 
appellee contended that the foregoing instruction is 
not the law; that policemen do not assume risks inci- 
dent to defective sidewalks and highways. Thomp- 
son, in his work on Negligence (vol. 2, p. 1242, § 17), 
sustains appellee’s view of the law. He says: ‘“‘A po- 
lice officer or fireman has no such relation, by virtue 
of his employment, to the city whose officer he is, as to 
prevent him from maintaining an action to recover for 
injuries sustained by reason of a defective highway 
therein.’’ He cites in support of the text Kimball v. 
Boston, 1 Allen, 417, which supports the doctrine in 
unqualified terms. He also cites Palmer v. Ports- 
mouth, 43 N. H. 265, which rests the doctrine upon a 
statute. The reason of the rule seems to be that police 
officers act in their capacity of public officers, and not 
as agents or servants of the city. The statute of this 
State makes policemen of incorporated cities and 
towns public officers—that is, peace oflicers— and 
clothes them with the powers and duties of other 
peace officers. Code Crim. Proc., arts. 44, 45. They 
do not stand in the same relation to the city then that 
the employees of arailroad company or other private 
corporation do to their employees, and are not sub- 
jected to the restricted rights of such relations. Tex. 
Sup. Ct., Jan. 29, 1889. City of Galveston v. Hemmis. 
Opinion by Collard, J. 


NEGLIGENCE—OF INFANTS—CONTRIBUTORY—ORDI- 
NARY CARE.—Children are only bound to that degree 
of care which children of the same age, of ordinary 
care and prudence, are accustomed to exercise under 
similar circumstances. We have found no decision of 
this court upon the subject of the contributory negli- 
gence of infants, orthe measure of care required of 
them in such cases. Elsewhere the cases are conflict- 
ing. Each of three different rules on the subject has 
found judicial sanction. One rule requires of chil- 
dren the same standard of care, judgment and discre- 
tion, in anticipating and avoiding injury, as adults are 
bound to exercise. Another wholly exempts small 
children from the doctrine of contributory negligence. 
Between these two extremes a third and more reason- 
able rule has grown into favor, and is now supported 
by the great weight of authority, which is that achild 
is held to no greater care than is usually possessed by 
children of the same age» Authors and judges how- 
ever do not always employ the same language in giving 
expression to the rule. In Beach Contrib. Neg., § 46, 
it is thus expressed: ‘“‘An infant plaintiff, who on the 
one hand is not so young as to escape entirely all legal 
accountability, and on the other hand, is not so ma- 
ture as to be held to the responsibility of an adult, is 
of course, in cases involving the question of negligence, 
to be held responsible for ordinary care; and ordinary 
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care must meun,in this connection, that degree of 
care and prudence which may reasonably be expected 
ofachild.” The decisions enforcing this rule—that 
children are to be held responsible only for such de- 
gree of care and prudence as may reasonably be ex- 
pected of them, taking dueaccount of their age and 
the particular circumstances—are very numerous. ‘It 
is well settled,” says Mr. Justice Hunt, in Railroad 
Co. v. Stout, 17 Wall. 657, *‘ that the conduct of an in- 
fant of tender years is notto be judged by the same 
rule which governs that of an adult. * * * The 
care and caution required of a child is according to his 
maturity and capacity only; and thisis to be deter- 
mined in each case by the circumstances of that case.”’ 
In 1 Shearm. & R. Neg., § 73, it is said to be “ now set- 
tled by the overwhelming weight of authority that a 
child is held, so far as he is personally concerned, only 
to the exercise of such care and discretion as is reason- 
ably to be expected from children of his age.’ ‘“‘A 
child is only bound to exercise such a degree of care 
as children of his particular age may be presumed ca- 
pable of exercising.” Whit. Smith Neg. 411. This 
rule appears to rest upon sound reason as well as au- 
thority. To constitute contributory negligence in any 
case, there must be a want of ordinary care,and a 
proximate connection between such want of care and 
the injury complained of; and ordinary care is that 
degree of care which persons of ordinary care and pru- 
dence are accustomed to use under similar circum- 
stances. Children constitute a class of persons of less 
discretion and judgment than adults, of which all rea- 
sonably informed men are aware. Hence ordinarily 
prudent men reasonably expect that children will ex- 
ercise only the care and prudence of children; 
and no greater degree of care should be required of 
them than is usual, under the circumstances, among 
careful and prudent persons of the class to which they 
belong. We think it asound rule therefore that in 
the application of the doctrine of contributory negli- 
gence to children, in actions by them, or in their be- 
half, for injuries occasioned by the negligence of 
others, their conduct should not be judged by the same 
rule which governs that of adults; and while it is their 
duty to exercise ordinary care to avoid the injuries of 
which they complain, ordinary care for them is that 
degree of care which children of the same age, of or- 
dinary care and prudence, are accustomed to exercise 
under similar circumstances. That portion of the 
charge of the court under discussion is in substantial 
conformity with this conclusion. The care and pru- 
dence which a boy of the plaintiff's age, ‘of ordinary 
care and prudence, would use under like and similar 
circumstances,” as expressed in the charge, is such 
care as “ is reasonably to be expected from a boy of his 
age,”’ or “‘ which boys of his age usually exercise,” as 
the books express it. No different effect is given to 
the charge of which the plaintiff in error can com- 
plain by the direction of the jury to take into consid- 
eration theage of the boy, “and the judgment and 
knowledge he possessed.’* This did not diminish the 
degree of care required by the previous portion of the 
instruction. Ohio Sup. Ct., Feb. 26, 1889. Cleveland 
Rolling-Mill Co. v. Corrigan. Opinion by Williams, J. 


—_——>___—_—_ 


REQUIRING OPINIONS OF THE JUDGES. 


HE Committee on the Judiciary, to whom was re- 
ferred the reply of the justices of the Supreme Ju- 
dicial Court to the questions upon which their opinion 
was required by an order of the House of Representa- 
tives of Massachusetts, adopted April 19, 1889, submit- 
ted the following report: 
The second article of the chapter of the Constitu- 
tion concerning the judiciary power provides that 








‘‘each branch of the Legislature, as well as the governor 
and council,shall have authority to require the opinions 
of the justices of the Supreme Judicial Court upon im. 
portant questions of law and upon solemn occasions.” It 
has frequently been pointed out by the justices in 
opinions heretofore rendered that an opinion given in 
pursuance of this article did not possess the force of 
an adjudication. The reply of the justices which has 
been referred to your committee can scarcely be 
claimed to bean opinion within the meaning of the 
Constitution, since none has been expressed upon any 
of the questions of law propounded by the House, 
Neither is it a decision given by the court in the regu- 
lar course of judicial proceeding. Under the article 
in question the House is at least co-ordinate with the 
justices. Ifthe questions proposed were such as it 
had a right to ask, the failure of the justices to express 
opinions could not be fairly held to define, or in any 
way to limit, their own duty or the constitutional au- 
thority of the House. But asthe reply may be cited 
as a precedent hereafter; as the House is made by the 
Constitution the grand inquest of the Commonwealth 
to inquire whether the officers of the various depart- 
ments of government faithfully discharge their duties 
under the laws, and especially as the duty devolves 
upor it of jealously guarding its own prerogatives, 
your committee have felt called upon to consider the 
reply of the justices and the true intent of the Consti- 
tution with such care as their other pressing duties 
and the advanced stage of the session would permit. 

The justices declare that the duty of deciding 
whether questions come within the meaning of the 
Constitution is sometimes embarrassing, and that the 
embarrassment is the greater when the question con- 
cerns private rights, and they approvingly quote the 
following from a previous opinion: 

““As we have no means in such case of summoning 
the parties adversely interested before us, or of inquir- 
ing in a judicial course of proceeding into the facts 
upon which the controverted right depends, or of 
hearing counsel to set forth and vindicate their re- 
spective views of the law, such an opinion, without 
notice to the parties, would be contrary to the plain 
dictates of justice, if such an opinion could be consid- 
ered as having the force of a judgment, binding on the 
rights of the parties.” 5 Metc. 596. 

It should be observed however that this opinion was 
given iu response to a question upon a particular case, 
“a question,’ as then noted by the justices, ‘‘apparently 
and peculiarly fit to be decided in a regular course of 
judicial proceeding;” and they expressed doubt 
‘whether it might not be expedient first to submit to 
the consideration of the honorable House whether it 
would be expedient to request an ex parte opinion in 
such acase.’’ The question related to the obligations 
of the Western Railroad Corporation to the Common- 
wealth, which the latter could have ascertained in the 
regular course of justice, where the corporation could 
have been heard. But it is worthy of notice, asa prac- 
tical interpretation of the Constitution, that in so ex- 
treme an instance the justices submitted their opin- 
ions to the House. And on a more recent occasion 
they gave an opinion to the Senate concerning the 
Provident Institution for Savings, in which they ex- 
pressed the same reluctance at giving an opinion upon 
a particular case. 9 Cush. 604. Inasmuch as the prac- 
tice of the English kings in taking the opinions of the 
judges upon particular cases, that were likely to come 
before them judicially, was regarded as odious and un- 
constitutional, although it was never doubted, so far 
as the committee are informed, that the king could 
properly require their opinions upon general questions 
of law, and inasmuch as until the present ilstance 
the justices have without hesitation expressed opin- 
ions, when required, upon questions of general law in 
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their scope and purpose, and have only expressed re- 
luctance when opinions were required upon a particular 
case, the committee feel justified in concluding that 
an opinion upon a general statute with reference to all 
citizens, would so far as any ex parte consideration is 
concerned, lie safely within the scope of the prece- 
dents found in the cases cited, where opinions were 
expressed upon special laws or upon general statutes 
with reference to a special case. It is true that a 
certain construction of the statute might, as set forth 
in the reply, expose citizens to some proceeding for a 
penalty to the amount of $20. Although such a con- 
struction would not be binding, it is equally true 
that citizens might be exposed to such a penalty by a 
construction imposed in the regular course of judicial 
proceeding, and which would have greater validity. 
In acase passed upon judicially by the full court, the 
rights of persons similarly situated with the one before 
it, are affected, although they have not been heard. If 
the court does not neglect to perform its ordinary ju- 
dicial functions, because its decisions might havea 
practically conclusive force upon persons not before it, 
why should the justices in any instance refrain from 
the performance of a constitutional duty,because their 
action might be followed by indirect but not final con- 
seguences to individuals who had not been heard? 
The justices refer to the practical interpretation of the 
Constitution, and assert that ‘‘ no case is found similar 
to the one before us,’’ which they declare relates 
“solely to the construction of the first and second sec- 
tions of the forty-seventh chapter of the Public Stat- 
utes.” If this assertion were accurate, it would not 
follow that the proposed question did not come within 
the intent of the Constitution, unless it is presumed 
that all of the important questions or solemn occa- 
sions have been exhausted. But the statement does 
not appear to the committee to be accurate. In 1841 
the House proposed a question concerning the mean- 
ing of the term “foreign paupers”’ in section 3, chap- 
ter 238 of the Acts of the year 1837, and whether mon- 
eys received under said section could be applied by a 
city or town tothe support of certain prisoners, and 
the justices at an early day submitted an elaborate 
opinion. 1 Metc. 572. The observations of the jus- 
tices in their reply to this House would apply with 
equal force to the case cited. The question in that case 
related purely to the construction of a statute. The 
opinion could not ‘in any way affect the power of the 
House to repeal’’ the section, or to amend it or de- 
clare its meaning, ifany doubt about its meaning ex- 
isted. 

So far as the question related to the power of a city 
or town, it is fair to presume that the power of requir- 
ing opinions was conferred upon the House at least as 
much forthe purpose of enabling it to discharge its 
proper functions as for the purpose of having defined 
the duties under the statutes of the _ inferior 
agents for the administration of the laws. And 
the committee are not informed in what par- 
ticular the statute relating to foreign paupers 
was more important than the laws which provide 
for the education of the children of the Common- 
wealth. In the same year in which the case last cited 
arose the House asked, and the justices answered the 
question, whether persons residing on certain ceded 
lands were entitled to the benefit of the common 
schools for their children. This question in its sub- 
ject-matter certainly was analogous to those proposed 
by this House; it was far less general and important 
in its character, and it would seem that it might have 
been decided in the regular course of judicial pro- 
ceedings. 1Metc. 580. 


In only one instance, so far as the committee are in- 
formed, before the present occasion, have the justices 
But in that in- | 


refrained from answering questions. 





stance the question appeared to be purely a judicial 
one. It ‘‘does not,” said the justices, ‘regard the 
construction or effect of any statute or any contract 
with the Commonwealth or any matter which can be 
effected by legislation.” 122 Mass. 600. It will be ob- 
served that the justices declared that the question did 
not “regard the construction or effect of any statute,” 
or “any matter which can be effected by legislation,”’ 
thus distinctly excepting the case presented by the 
question propounded by the House. 

The justices say in a recent opinion that the article 
in question of the Constitution, “as may be inferred 
from the formin which it was originally presented, 
evidently had in view the usage of the English Consti- 
tution, by which the king, as well as the House of 
Lords, whether acting in their judicial or legislative 
capacity, had the right to demand the opinions of the 
twelve judges of England.” 126 Mass. 561. And the 
justices regarded the resemblance as of sufficient im- 
portance to call for an exhaustive review, in the case 
cited, of the practice in England. It appears to have 
been a common practice for the English judges, when 
asked, to declare what were the existing laws. In 
McNaghten’s Case, 10 Cl. & Fin. 212, Lord Brougham 
cited the “ instance of Mr. Fox’s bill on the law of li- 
bel, where before passing the bill this House called on 
the judges to give their opinions on what was the law 
as it then existed.’’ In thesame case Lord Campbell 
approved the question, because “‘ your lordships may 
be called on to change the law; and before doing so it 
is proper that you should be satisfied beyond doubt 
what the law really is.” And Lord Wynford added: 
‘“‘T never doubted that your lordships possessed the 
power to call on the judges togive their opinion upon 
questions of existing laws.’’ It will be seen that these 
instances are precisely in point upon the questions 
proposed by this House. 

The Constitution of Maine contains a provision sub- 
stantially identical with the clause under considera- 
tion in the Constitution of this Commonwealth. Ona 
recent occasion the justices stated that ‘‘the opinion 
of this court has been required in some forty instances 
in relation to a variety of subjects and under different 
circumstances. In noinstance has the obligation to 
answer been questioned or an answer denied.”’ 72 Me. 
545. Inthe same case, Libby, J., declared that the 
question was a judicial one, and gave it as an opinion 
that it ought not to be answered, but added: “In 
cases of doubt it may be the duty of the court to yield 
in favor of the prerogative of the body propounding 
the question. * * * Inasmuch as any opinion now 
given can have no effect ifthe matter should be judi- 
cially brought before the court by the proper process, 
and lest in declining to answer I may omit the per- 
formance of a constitutional duty, 1 will very briefly 
express my opinion.’’ In another case in that State 
arising under the same article, the justices say: ‘“‘ The 
judiciary cannot, as the Legislature may, avoid a 
measure because it approaches the confines of the Con- 
stitution. We cannot pass it by because it is doubt- 
ful. With whatever doubt or whatever difficulty a 
case may be attended, we must decide it if it be 
brought before us. We haveno more right to decline 
the exercise of jurisdiction which is given than to 
usurp that which is not given.” 70 Me. 599. 

On at least two occasions have attempts been made, 
but without success, to strike the provision in question 
from the Constitution of this Commonwealth. In the 
Constitutional Convention of 1820 Judge Story de- 
clared, in advocating the proposed amendment, that 

“as the Constitution now stands, the judges are 
bound to give their opinions, if insisted upon, even in 
a case where private rights are involved.” And in its 
address to the people in favor of its proposed amend- 
ment, the convention used an argument as against the 
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clause in the Constitution which the justices now em- 
ploy against the questions propounded by this House. 
And it must be borne in mind that the proposition to 
amend the Constitution in that particular is not now 
under consideration. The provision may be wise or 
unwise, but it remainsa part of that instrument until 
repealed in the prescribed methods, and no officer is 
so exalted as to be at liberty to set aside its require- 
ments. 

The committee have found difficulty in attempting 
to ascertain the precise construction which the jus- 
tices put upon the Constitution as a justification for re- 
fraining from expressing opinions, but their reply 
would seem to indicate that the question or the occa- 
sion must present a doubt as to the lawful power of the 
House. Reply of Justices, House Doc. No. 436, pp. 5, 6. 
Unless indeed in their summary of the points in- 
volved in previous opinions, they intended to sustain 
the doubtful position that the House may require 
opinions ‘‘as to the power of some subordinate officer 
under the Constitution or under existing statutes.”’ In 
that event it should be noted that chapter 47 of the 
Public Statutes, with reference to which the House 
propounded a question, coucerns a very important 
class of officers charged with the administration of the 
laws, namely, school committees. 

If the framers of the Constitution intended to limit 
the authority of the House so that it might only re- 
quire such opinions as concerned its own powers, they 
certainly neglected to employ the most obvious and 
natural language with which to express their mean- 
ing. But it seems to thecommittee that such a con- 
struction would be too narrow. Where authority is 
conferred in clear language by the Constitution, the 
general rule of constitutional construction would at- 
tach every presumption to the proper exercise of the 
power. A great deal is necessarily confided in the 
discretion of the body upon which so high a power is 
conferred, and great faith is due to its judgment as to 
whether a proper occasion has arisen for the exercise 
of its power. This is especially true in a case like the 
present one. The record shows a question of law 
and an occasion, and the issue is simply one of de- 
gree. 

In such acase, if the officers who are subjected to 
the requirement are to nicely doubt and construe 
whether the question or the occasion be great enough, 
an exception is made to the fundamental rule of con- 
stitutional construction. The discretion goes with the 
power, and the record showing the subject-matter of 
the requirement of the Constitution to exist, it would 
appear that it is peculiarly the province of the House, 
and not of the justices, to display embarrassment as to 
whether the question is important or the occasion sol- 
emn. And with reference to the statement of the 
justices, that the House has the power to require the 
attendance of the attorney-general, the committee fail 
to understand how the duty of the justices under the 
Cunstitution can in any way be measured or abridged 
by the duty of the attorney-general under a statute. 

It is with reluctance that your committee veuture 
to express an opinion at variance with that of the jus- 
tices, and with the greatest deference for their wis- 
dom and learning; but after such inquiry us they have 
been able to make they have unanimously reached the 
following conclusion: That this House was justified 
in regarding the questions relating to the statute 
which provides for the education of the future citizens 
of the Commonwealth as important questions of law; 
that when it was confronted with the duty of consid- 
ering the propriety of changing this law, a proper oc- 
casion arose, if it so decided, for it to require the opin- 
ion of the justices upon points of doubtful construction 


within the fair meaning of the words themselves of the 
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Constitution, and as they have been interpreted by 
the justices in past times, and as they are illustrated 
by the practice of the government from which we have 
received and the Commonwealth to which we have 
given our laws. 

The House thereupon adopted the following resolu. 
tion: 

Resolved, That the House of Representatives does not 
acquiesce in the conclusion of the justices as to the lim. 
itation of the authority of the House to require the 
opinions of the justices; and affirms the authority of 
the House under the Constitution to require their 
opinions upon said questions. 


—_—— > 


NOTES. 


\yW* have on many occasions drawn attention to the 

strong flavor of unionism which pervades the 
professional classes. A barrister is not even allowed 
to work where he likes, and is not allowed to go out of 
his special circuit unless his client pays him extra, asa 
fiue for having an opinion of his own. But not only 
are the public fined for venturing to choose their own 
barrister—if he happens to practice out of their circuit 
—but it would appear that in some cases they are not 
even allowed to have any choice at all. At least thisis 
the only interpretation we can put on an incident 
which occurred on a recent Saturday. A case was be- 
ing tried in one of the Superior Courts before Lord 
Justice Lopes, in which Mr. Myburgh, Q. C., was for 
the plaintiff. This gentleman was not supported bya 
junior, and the judge drew attention to the fact, and 
remarked that Mr. Myburgh had been so long away 
from that kind of work that he hardly knew what the 
practice was. This looked like an intimation that a 
barrister had no business to do all the work of a case 
himself, but in the interests of his class should insist 
upon another being engaged with him. In other words, 
it was not proper to let the public who go to law get off 
too cheaply. But, stranger still, Mr. Myburgh said he 
had at first refused the brief, but on communication 
with the attorney-general he was informed that he was 
bound to take it. The question occurs as to why he 
had not wished to take it. There can only be two 
reasons for it. Either the plaintiff in the case refused 
to pay for ajunior, or Mr. Myburgh did not consider 
he could do justice to the suit. In either case it is a 
striking example of how the legal profession play into 
each other's hands. The judge hints that two ought to 
be on the job where one is sufficient, and the barrister 
says he was only prevented from going on strike by the 
attorney-general, because he could not have a junior. 
If, instead of this, he objected to the “‘ brief” because 
he did not understand it, then it is no better, as in 
that case the interest of the plaintiff would be neg- 
lected because some solicitor insists upon engaging 
whom he chooses. When workpeople get to this point, 
and insist that the only duty of an employer is to find 
the money to pay the workpeople and having nothing 
to do with his business, then we shall consider that it 
is time for some one to have a fling at them. Until 
that happy time arrives, perhaps our critics would do 
well to turn their eagle gaze on the doings of the law- 
yers.—Cotton Factory Times (Eng.). 


We frequently have occasion to look at American 
judgments, not as the courts in this country do, a3 
possessing no authority, and simply useful expositions 
which may be condescendingly regarded, but as 
weighty and authoritative—weighty because pregnant 
with thought and knowledge, and authoritative as be- 
ing so weighty.—London Law Times. 
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CURRENT TOPICS. 

T would seem that although California is pre- 
eminent for huge trees and fruits, abundant gold, 
and the adoption of a civil code, she lacks some- 
thing of the gentler civilization of the sterile and 
common-law east, at least if we may judge from 
two tragical assaults by disappointed suitors on 
their judges in the same day. Mr. Justice Field 
has fortunately escaped from the unrelenting and 
unscrupulous enemy who has long been pursuing 
him. The country is to be congratulated that his 
long, honorable and useful career has not been cut 
short by a man who was never any thing but a curse 
to his State and his country. To have seen this 
venerable magistrate fall by the hand of Terry 
would have recalled the emotions which thrilled 
the land when Custer was massacred by Sitting 
Bull. A man of blood always, Terry has fitly per- 
ished by the hand of justice. A desperado and a 
murderer, the halter would have been more appro- 
priate, and have given him the opportunity of re- 
pentance which he so sadly needed but probably 
would have despised. His life has been a singular 
example of misspent talents, unscrupulous ambi- 
tions, mad and reckless passions, cool and unspar- 
ing vengeance. There is no reason to regard his 
career with any feeling but abhorrence, mingled 
with astonishment that he should have lived so 
long, been so patiently tolerated, and had a survivor 
to petition a court of justice to adjourn out of re- 
spect to one who always scorned and defied justice, 
honor and mercy. His ending was terrible, but 
deserved. We are glad that there was forethought 
enough to devise and courage and presence of mind 
enough to execute this signal punishment. It is 
idle to talk to lawyers about any doubt of Mr. 
Nagle’s authority to execute this offender. He was 
lawfully set to protect a high magistrate, on his way 
to court, against a notorious and unconcealed en- 
emy, and as an officer of the law had just as com- 
plete a right to kill Terry as he would have to slay a 
foot-pad. Even without this special authority, it 
may be that he would have been justified in going 
so far to prevent an evident and impending murder. 
Terry may have been unarmed, but that was part 
of the conspiracy by which the man was to make 
the attack, and the woman to do the killing, and 
thus have the superior chance of her sex in escap- 
ing the due punishment. There is now one more 
thing which the law must do, and that is, guard 
the lives of Mr. Justice Field and Judge Sawyer 
from the threatened vengeance of the uncaged 
tigress, the Hill woman, who is at the bottom of 
thistragedy. We predict that if she is left at large 


death in the attempt. She can well be incarcerated 
as a party to the conspiracy to kill Mr. Justice 
Field. Her threats, and her going for and return 
with her pistol, and her subsequent conduct and 
words, are evident enough proof of her complicity. 
We hope the authorities will take care of her, and 
let the land be relieved of this nightmare of horror. 
The State is bound to protect its magistrates at all 
hazards, and being forewarned should be forearmed. 


A correspondent of the Sun, writing from Rich- 
field Springs and signing ‘‘G. T. C.,” in which 
signature we recognize Mr. George Ticknor Cur- 
tis, says: ‘‘There may be no principle of law 
which will enable Nagle, as a matter of strict law, 
to claim a verdict of not guilty, when he is tried 
under an indictment for the murder of Terry, or 
under one for some lesser offense. But there will 
be a public sentiment which will prevent Nagle 
from being punished.” Watering-place law is apt 
to be rather conjectural, but at the risk of differing 
from so eminent an authority we will venture an 
opinion to the contrary. According to Mr. Curtis, 
if a man of well-known violent temper and desper- 
ate antecedents makes an open and violent assault 
upon a peaceable citizen, in pursuance of notorious 
threats, and in circumstances indicating a deadly 
purpose, the bystanders may not interfere to arrest 
him or prevent the act, but must wait until he has 
grievously injured or killed the victim, and leave 
him to the action of the courts. Thus if on Sunday 
an armed and drunken cow-boy rushes up the pulpit 
stairs and strikes the minister, the audience must 
all sit decorously still until he has killed him. This 
is not the common law. The commission of an as- 
sault with apparent intent to do great bodily harm 
constitutes every witness an officer to arrest the of- 
fender, to prevent a breach of the peace, and every 
citizen may, in our opinion, use sufficient force to 
prevent the consummation of the offender's purpose, 
even to the taking of his life. We recollect that 
this doctrine has been applied in the case of one 
interfering to prevent an attack on his brother. 
Any citizen may if necessary, without special au- 
thority, use such force in the arrest of one who has 
murdered another, and we have no doubt he may 
do it beforehand. He is not called on to justify 
the act, but only the degree of force employed. 
But it is not necessary to go so far in the case of 
Nagle. He was an officer of the law, regularly ap- 
pointed, and lawfully detailed to attend and guard 
the person of a magistrate on his way to, in and 
from court. In old times it was the custom in Eng- 
land, when the judge went on circuit in his car- 
riage, for the sheriff to meet him on the verge of 
the court town, with attendants, all in uniform and 
armed, and accompany the magistrate in solemn 
procession to the court-house. Now according to 
Mr. Curtis, the sheriff, in case of an attack on the 
judge by one of Robin Hood’s outlaw band, must 
have stood still until the judge was well killed, and 
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then to be sure he might have arrested him. This will 
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never do, All that Mr. Nagle has to do is to show 
to the examining magistrate that he acted in the 
reasonable and well-founded belief that Terry de- 
signed to kill Mr. Justice Field, and he must be 
discharged. People, who like Mr. Curtis, scoff at 
codes, and think that law exists only in the breasts 
of the people and the magistrates, must not try to 
make us believe that the unofficial citizen is bound 
to stand by and see a murder committed, and trust 
to luck and favor for acquittal or pardon if he in- 
terferes. Such a citizen may never be detained and 
put on trial. He has done the community a favor. 
He has done a sacred act of justice. He has killed 
one who has put himself in the attitude of an en- 
emy to society. But when like Nagle he is a police 
officer he is not only justified but would have been 
unjustifiable had he acted otherwise. 


It is not wonderful, when people read such views 
of law laid down by eminent lawyers, that they 
should feel indignation toward courts and lawyers 
in criminal proceedings, grow impatient with their 
tardy and slow movements and their obstructive 
and trivial technicalities, and seek to take the law 
into their own hands. Mid-summer usually brings 
its madness, and sometimes it lasts until weary au- 
tumn. Thus somebody writes to the St. Louis Je- 
public suggesting that lynching be legalized, argu- 
ing that a summary punishment act ‘‘ would give 
the criminal classes a wholesome fear of the law, 
mete out swift and just punishment, and the law 
would be a protection to good citizens in fact, 
which it is now only in theory, while criminals go 
unpunished.” It is not worth while gravely to 
combat such a ridiculous view. It would be as 
reasonable, prudent and consistent with the consti- 
tution of our society to pass an act enabling every 
citizen to make his own laws to suit himself. It is 
only pardonable in a resident of Missouri, whose 
criminal jurisprudence for years has been unprec- 
edented in its slothfulness and inefficiency. There 
is no country in the world where there is less crimi- 
nal violence, and where human life is safer, than in 
England, and the reason is the promptness, cer- 
tainty and severity of punishment. If a woman 
poisons her husband there she is not looked upon 
as an innocent, wide-eyed martyr, nor indulged in 
technical appeal after appeal, but is dealt with in a 
manner which to us in this country seems summary. 
Human life is held too cheap here. An assassina- 
tion of a judge in England by a disappointed suitor 
would fill us with much more horror than it does in 
this country because it is so much less likely to oc- 
cur. But here, where a great number of the citi- 
zens go armed, the opportunity seconds the impulse 
to quick revenges. Among us the resolve and 
practice of courts of justice seems too often to get 
the accused person off than to punish crime. 


The carelessness of our people in this matter is 
illustrated in the recent duel in the South. Mr. 
Calhoun is a lawyer, and yet somehow has found 











time enough for pistol practice to become a crack 
shot. He is alsoa law-maker. And yet he accepts 
a challenge and fights a duel, and because he spares 
the life of his antagonist, apparently at his mercy, 
he seems to get applause and admiration instead of 
the term in prison which he richly deserves. We 
do not know whether duelling is against the law of 
his State; we dare say not, but that only empha- 
sizes the brutality and indifference of the people, 
South Carolina has done herself great honor in 
making duelling unlawful, and several States have 
done right and discreetly in tendering Quellists in- 
capable of holding office. They ought also to be 
disfranchised. 


It is very inconsistent to make prize-fighting un- 
lawful and not to condemn duelling. And it is 
amusing to see the prize-fighters, or one of them, 
trying to put themselves on the noble footing of 
duellists. Sullivan was challenged and would have 
been disgraced if he had not fought! Even now 
there is a strong effort to have him pardoned, and 
it is said that the governor would not have prose- 
cuted himif he had not feared that the omission 
would have been urged against him politically, 
And it is amusing to see how afraid these huge 
bullies are lest they should be set at honest, hard 
work. They worked hard and long enough in 
training and fighting, but shrink from stone-sawing, 
because it is not gentlemanly. No danger of them 
having to do-any thing degrading. The owner of 
the ‘‘battle-ground” is the owner by contract of 
the services of the convicts in that county, and be- 
ing himself under indictment has the feelings of a 
gentleman toward other unfortunate gentlemen, and 
so will furnish the mercenary ruffians with guns and 
fishing apparatus to supply the other gentlemen 
with game and fish! Perhaps he will even indulge 
them in a friendly contest with gloves under the 
noble rules of the Marquis of Queensbury. 


Lord Justice Stephen has always had the reputa- 
tion, we believe, of being merciless toward crimi- 
nals. If his charge in the recent case of Mrs. 
Maybrick is a fair example of his conduct on such 
occasions, that reputation would seem deserved. 
His expressions of opinion against the woman are 
survival of the unfittest from the time when prison- 
ers were allowed no counsel, could not testify for 
themselves, and the judge under pretense of sum- 
ming up for them usually fastened the halter around 
their necks. By reason of such expressions con- 
victed persons have sometimes been awarded new 
trials in this country — not very often, it is true, 
for seldom does a judge here take it upon himself 
to proffer adverse opinions which ‘‘have nothing 
to do with the case.”” Mrs. Maybrick’s statement 


about the way in which her husband came by the 
arsenic sounds rather improbable, and it would 
seem that she was not very careful about keeping 
the poison out of his reach, but after all the jury is 
the proper tribunal to determine such questions, 
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and ought not to be subjected to the influence of 
the judge. How much better it would have been 
if the prisoner could have testified and been cross- 
examined! This course would probably have gone 
far toward demonstrating her innocence or her 

ilt. The theory of the ‘‘statement” on criminal 
trials is absurd. 

panccnsiimanatas 


NOTES OF CASES. 





N re Kanaka Nian, Utah Supreme Court, June 7, 
1889, an application for naturalization, the 
court said: ‘‘ It appeared from the statement of the 
applicant under oath that he was a native of the 
Hawaiian Islands, that his ancestors were Kanakas. 
In appearance he was of Malayan or Mongolian 
complexion, a shade lighter than the average of his 
race. He could not read or write the English lan- 
guage, but stated that he has lived in Utah Terri- 
tory six years, and that he had read the Constitu- 
tion of the United States in his own language; that 
the Hawaiians have a king, and the United States 
have a president. He was unable to mention the 
name of the president of the United States, but 
spoke of George Washington as president, He said 
that he would obey all the laws of the United 
States, and presented his first papers. On his state- 
ments, assuming residence proven by witnesses, 
ought the court admit him to citizenship? * * * 
The law limits naturalization to persons of the 
white or African races. The first question is, do 
the native inhebitants of the Hawaiian Islands be- 
long to the white or African race? Blumenbach 
classifies the human family into five varieties, viz., 
the Caucasian, Mongolian, Ethiopian, Malay and 
American. Cuvier reduced the five classes of Blu- 
menbach to three, viz., the Caucasian, Mongolian 
and Ethiopian, treating the Malay and American as 
subdivisions of the Mongolian. Jacquinot does the 
same. Prof. E. B. Tyler, in his article on ‘ Anthro- 
pology’ in the Encyclopedia Britannica (9th ed.), 
after noticing the divisions made by Blumenbach 
and Cuvier, approves as the best the classification 
of Prof. Huxley into Australians, Negroes, Mon- 
gols and whites, dividing the whites into the fair 
whites and the dark whites. Among the Mongols 
he includes the Chinese, the Dyak-Malays and the 
Polynesians. Prof. Van Rhyn, in American Cyclo- 
pedia, article ‘ Malayo-Polynesian Races and Lan- 
guages,’ includes among those races the inhabitants 
of the Hawaiian Islands. Rev. J. F. Whitmee in 
a learned article, ‘Polynesia,’ in Encyclopedia 
Britannica (9th ed.), classifies the Polynesians into 
Neguto-Polynesians and Malayo-Polynesians, and 
among the latter places the Sandwich Islanders. 
The highest authorities therefore class the Ha- 
waiians among the Malay tribes. No authority on 
such subjects classifies them with either the Cau- 
casian or white races, or the Ethiopian or black 
races. Judge Sawyer says that he finds ‘nothing 


in the history of the country, in common or scien- 
tific usage, or in legislative proceedings, to indicate 
that Congress intended to include in the term 





‘white person’ any other than an individual of the 
Caucasian race.’ Jn re Ah Yup, 5 Sawy. 155. Ref- 
erence is made in 22 U. S. St. at Large, p. 61, § 14, 
‘that hereafter no State court or court of the 
United States shall admit Chinese to citizenship, 
and all laws in conflict with this act are hereby re- 
pealed.’ In mentioning the Chinese as excluded it 
is claimed that Congress intended to include all 
other races. There is a general rule of construction 
of statutes that if a portion of a number of classes 
are included by name, such arule of construction 
for this section would admit to citizenship the 
aliens of all other races —an effect that Congress 
unquestionably never intended. Some courts had 
admitted Chinese to citizenship, and this section 
was evidently made to prevent such naturalizations 
and to remove all doubt. We are of opinion that 
the law authorizes the naturalization of aliens of the 
Caucasian or white races and of the African races 
only, and all other races, among which are the Ha- 
waiians, are excluded. The admission of the ap- 
plicant to citizenship was opposed also on the 
ground that he did not appear to be possessed of 
sufficient intelligence to become a citizen; that his 
intellect and conscience were not sufficiently en- 
lightened. * * * This statute makes it the 
duty of the court to judge of the applicant’s moral 
character from his conduct in evidence, as well as 
of his attachment to the Constitution and his dis- 
position toward the good order, happiness and wel- 
fare of the people. The Constitution places on the 
citizen the direction of the government; that gov- 
ernment which should protect human life, but may 
sacrifice it; that may guard our liberties, or may be 
used to overthrow them; that should secure our 
right to the pursuit of happiness and to property, 
but which may violate or destroy them. The will 
upon which the welfare of the millions who are now 
here, and who are to follow us, so largely depends, 
should be intelligent and virtuous. The man in- 
trusted with the high, difficult and sacred duties of 
an American citizen should be informed and en- 
lightened. He should have sufficient intelligence 
to discriminate right from wrong in political mat- 
ters, and should possess a feeling of moral obliga- 
tion sufficient to cause him to adopt the nght. In 
the law quoted Congress expressed an intention to 
admit to citizenship aliens of good moral character, 
attached to the principles of liberty and justice con- 
tained in the Constitution, and desirous of the pub- 
lic good, and to exclude aliens who live immoral 
lives and disregard moral principles, who are in fa- 
vor of despotism, and are indifferent to or opposed 
to those institutions upon which the welfare of all 
depends. They intended to exclude the 1mmoral, 
those who are opposed to the principles of liberty 
and justice, or are in favor of anarchy and con- 
fusion. No alien who is not willing to support the 
Constitution, and all laws pursuant to it, should be 
admitted to citizenship. No one should be admit- 
ted who has not sufficient intelligence to under- 
stand the principles of the government which 
may rest in part on his will. It does not ap- 
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pear to the satisfaction of the court that the appli- 
cant understands the principles of the government 
of the United States or its institutions sufficiently 
to become a citizen.” 


In McIntire v. Roberts, Massachusetts Supreme 
Judicial Court, June 20, 1889, it was held that the 
occupant of a building in which is an opening to an 
elevator shaft facing ona public street, but sepa- 
rated from the sidewalk by a lintel three inches 
high and eighteen inches wide, is not responsible 
for injuries received by a passer-by who is acci- 
dently pushed into the opening by third persons. 
The court said: ‘‘The contention is that the de- 
fendants were negligent in leaving this opening un- 
guarded. It is said of the liability of the city in 
Alger v. Lowell, 3 Allen, 402, 405, that ‘the place 
where the plaintiff fell was indeed outside the line 
of the street, but the defect in the street which oc- 
casioned the injury was the want of a railing, if one 
was necessary at that place to make the street safe 
and convenient for travellers in the use of ordinary 
care, And the city would have an undoubted right 
to erect such a railing, although it might obstruct 
the entrance to the passage-way of an abutter, be- 
cause no person has a right to an open access to his 
land adjoining a street of such a character as to en- 
danger persons lawfully using the street for pur- 
poses of travel.’ In Franklin v. Fisk, 13 Allen, 211, 
it is said that ‘ when highways are established they 
are located by the public authorities with exactness, 
and the easement of the public, which consists of 
the right to make them safe and convenient for 
travellers, and to use them for public travel, does 
not extend beyond the limits of the location. * * * 
The right of adjoining proprietors to erect struct- 
ures upon their land up to the line of the highway 
is exercised everywhere.’ See Mayo v. Springjield, 
136 Mass. 10. If this elevator opening rendered the 
sidewalk permanently dangerous to travellers, it 
was undoubtedly the duty of the city of Boston to 
put up a barrier, and if the defendants removed it 
they might be liable to travellers who were injured 
in consequence of the removal of the barrier; but it 
has not yet been decided in this Commonwealth 
that at common law abutters are liable to travellers 
for injuries received in consequence of excavations 
made in their land outside the limits of a highway, 
and Howland v. Vincent, 10 Mete. 371, is a stronger 
case for the plaintiff than the case at bar. It is ar- 
gued that that case is opposed to the weight of au- 
thority elsewhere, and that a hole outside the limits 
of a highway, yet so near to it as to make the high- 
way unsafe for travellers, constitutes a public nui- 
sance, and that if a person creates a public nuisance, 
he is liable to individuals for any special damages 
suffered therefrom. See Barnes v. Ward, 9 C. B. 
392; Fisher v. Prowse, 2 Best & S. 770; Hadley v. 
Taylor, L. R., 1 C. P. 58; Beck v. Carter, 68 N. Y. 
283; Bond v. Smith, 44 Hun, 219; Murray v. Me- 
Shane, 52 Md. 217; State v. Society, 42 N. J. Law, 








of a building who negligently permits a private way 
leading to it, which is under his control, to be in 
an unsafe condition, by reason of an excavation or 
embankment so near to it as to make travelling on 
it dangerous, is liable for injuries received by any 
person who is lawfully using the way with due care, 
Mellen v. Morrill, 126 Mass. 545; Oliver v. Worcester, 
102 id. 489. But abutters on a public way haye 
not control of the way, nor do travellers use a pub- 
lic way by invitation of the abutters. In this Com. 
monwealth the obligation of a city or town to put 
up guards against pitfalls which are so near toa 
highway as to make it unsafe for travellers is simi- 
lar to the obligation which it seems is imposed 
upon abutters by the English law. We are not 
aware that it has ever been decided here that exce- 
vations made by the owner of land outside the lim- 
its of a highway, but so near as to make it unsafe 
for travellers, constitute a public nuisance, for 
creating or maintaining which the land-owner may 
be punished, or that in assessing damages for land 
taken for a highway any allowance is made to the 
land-owner for the loss of any right to use the land 
not taken, in the same manner as if a highway had 
not been laid out.” 


In Village of Carterville v. Cook, Minois Supreme 
Court, June 17, 1889, it was held that a village is 
liable for injuries caused to a person by falling off 
from a sidewalk maintained at an unsafe height 
without guards, though the accident was directly 
caused by the negligent act of a third person in 
pushing the person off the sidewalk. The court 
said: ‘‘The objection urged against the ruling 
in refusing and modifying instructions presents the 
question whether, conceding the negligence of the 
defendant in omitting to reasonably guard the side- 
walk at the point where plaintiff was injured, by 
railing or otherwise, the concurring negligence of a 
third party, over whom it had no control in produe- 
ing the injury, releases it from liability. The Su- 
preme Court of Massachusetts have held in Rowell 
v. City of Lowell, 7 Gray, 103; Kidder v. Dunstable, 
id. 104, and Shepherd v. Inhabitants, 4 Allen, 113, 
that it does, These cases however seem to rest, to 
some extent, upon the phraseology of the Massachu- 
setts statute, which is less comprehensive in this 
class of cases than is the ruling in this court. Chi- 
cago v. Keefe, 114 Ill. 222. At all events, we are 
committed to a different line of ruling upon this 
question. In Joliet v. Verley, 35 Ill. 58; Bloomington 
v. Bay, 42 id. 503; City of Lacon v. Page, 48 id. 500, 
we held that if a person, while observing due care 
for his personal safety, be injured by the combined 
result of an accident and the negligence of a city or 
village, and the injury would not have been sus- 
tained but for such negligence, yet although the ac- 
cident be the primary cause of the injury, 1f it was 
one which common prudence and sagacity could 
not have foreseen ard provided against, the negli- 
gent city or village will be lable for the injury. It 
is not perceived how, upon principle, the interven- 





504; Haughey v. Hart, 62 Towa, 96. The occupier 





tion of the negligent act of a third person, over 
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whom neither the plaintiff nor the defendant has 
any control, can be different in its effect or conse- 
quence in such case from the intervention therein 
of an accident having a like effect. The former no 
more than the latter breaks the csual connection of 
the negligence of the city or village with the injury. 
The injured party can no more anticipate and guard 
against the one than the other, and the elements 
which constitute the negligence of the city or vil- 
lage must be precisely the same in each case; and 
we have accordingly held that when a party is in- 
jured by the concurring negligence of two different 
parties, each and both are liable, and they may be 
sued jointly or separately. Railway Co. v. Shacklet, 
105 Ill. 364; Zransit Co. v. Shacklet, 119 id. 232. 
And this is abundantly sustained by decided cases 
elsewhere. Jtailroad Co. v. Mahoney, 57 Penn. St. 
187; Railroad Co. v. Terry, 8 Ohio St. 570; Smith 
y. Railroad Co., 46 N. J. Law, 7; Webster v. Railroad 
0o., 88 N. Y. 260; Patt. Ry. Accident Law, §§ 39, 
95, and cases cited in notes appended to each sec- 
tion. See also Shearm. & R. Neg. (2d ed.), $$ 10, 
27,46, 401. And we have applied the same rule in 
asuit for negligence against a municipal corpora- 
tion. Peoria v. Simpson, 110 Ill. 301. The Massa- 
chusetts rule seems to be applied also in Maine 
(Moulton v. Sanford, 51 Me. 127; Wellcome v. Leeds, 
id. 313); but it seems to be elsewhere repudiated 
when the question has been considered. See Hunt 
v. Pownal, 9 Vt. 411, and authorities cited supra.” 


——_o—_—_—__ 


ADDRESS BY DAVID DUDLEY FIELD AT 
CHICAGO BEFORE THE AMERICAN BAR 
ASSOCIATION. 

Gentlemen of the American Bar Association: 

Thirty years ago it was my fortune, at the opening 
of the law school of the University of Chicago, to de- 
liver an address on the magnitude and importance of 
legal science. What was then a city of great expecta- 
tions has grown, in the lapse of a generation, to be a 
city of great realities, and the queen of the inland seas 
already dreams of rivaling in wealth and luxury the 
queen of the outer ocean. The school whose begin- 
ning we then celebrated has flourished beside the city 
and in itsarms. I beg now to salute them both with 
my sincerest homage. 

Your constitution makes it the duty of the presi- 
dent to open each annual meeting with an address, 
mentioning the most noteworthy changes in statute 
law on points of general interest, enacted in the sev- 
eral States and by Congress during the preceding year. 
My first endeavor therefore will be to perform thia 
duty. Of the forty-two States and five territories, all 
but eight have changed the sessions of their Legisla- 
tures from annual to biennial, and of the biennial five 
have not been in session this year. Of sessions annual 
and biennial there have been forty-two during the 
past year, and from these have proceeded altogether 
ten thousand laws, and Congress has enacted five hun- 
dred and seventeen more. The task of examining all 
these has been very great, so great, indeed, that I 
should have been appalled by it, had not two gentle- 
men of the bar, Mr. Howard Payson Wilds and Mr. 
Walter George Smith, kindly come to my assistance. 
The summary which they have enabled me to furnish 
Will, I think, be found sufficiently minute for the in- 





formation you desire. Itis worthy of remark, that in 


all this multitude of enactments there are few, very 
few, indeed, of general interest, among the most no- 
ticeable of which are those which aim at ballot reform 
and the suppression or regulation of corporate trusts. 
With these and a few other exceptions the enormous 
mass of enactments, which fill the pages of these stat- 
ute books, concern only points of local or exceptional 
interest. 

From this general view, it might, perhaps, be in- 
ferred that the change from annual to biennial sessions 
was a wise one. I do not think so. It does uot appear 
to me an encouraging sign for republican government. 
It is a bad omen when there is fomented, as there is 
now, a general disrespect for Legislatures. Shall it 
ever be said that the disuse of representative institu- 
tions, which neither the craft of princes nor the 
strength of armies was able to accomplish in the old 
world, the abuse of such institutions has accomplished 
in the new? Annual parliaments have been the de- 
mand of the people under monarchical governments 
from time immemorial. Is there less reason for fre- 
quent meetings of the representatives of the people 
under these governments which we say are of the peo- 
ple, by the people, and for the people? Biennial ses- 
sions of the Legislatures will not lessen the evil of too 
many special privileges granted, but will intensify it. 
The remedy lies in limiting the scope rather than the 
frequency of legislation. To allow legislators to deal 
with all the subjects with which they now deal, but to 
give them less time for the task, is but to compress 
within a smaller space the elemental fires which, when 
too much compressed, will sooner or later explode the 
whole fabric. We want annual Legislatures to watch 
und check the other departments of the government, 
as well as to make the laws. If it had really come to 
pass, that we were able no longer to elect honest rep- 
resentatives, then indeed we should have had to con- 
fess that we were no longer fit to govern ourselves. 
But the inability does not in fact exist. The upright 
citizens, they who desire honest government, are an 
immense majority of the American people; the poli- 
ticians are a timorous set, who will cower and run the 
moment they hear the growl of the people. It is 
our own supineness that has begotten the wish for bi- 
ennial, rather than annual sessions of the representa- 
tives of the people. The biennial session is therefore 
in my judgment a movement backward in the march 
of free government. 

(Here follows a summary of the legislation above re- 
ferred to.] 

Having made this analysis of the movements in leg- 
islation since our last meeting, I may be permitted, I 
trust, to close with some observations respecting the 
true place of the lawyer in an American Common- 
wealth, and respecting also his public no less than his 
private duties. Americans having no personal sov- 
ereign, loyalty to the occupant of a throne is unknown 
tothem. The ties which bind them together are the 
instincts of sympathy and self-preservation. Their 
sovereign is the collective body of the people, and 
these speak only through the laws. The judges are 
recruited from the lawyers, and the three classes, 
judges, advocates and attorneys, constitute the ma- 
chinery by which justice is administered to the citi- 
zens. The Legislatures moreover are recruited in a 
proportion large in number and preponderating, in in- 
fluence from the attorneys and advocates. The true 
place, then, of the lawyer in an American Common- 
wealth is as a minister of justice. Upon him and his 
brethren, more than upon any other equal number of 
citizens, depends the good order of the State. As the 
soldier is first in a warlike nation, so the lawyer is, and 
must always be, first ina free and peaceful one. Of 
our twenty-two presidents eighteen have been lawyers, 
a majority of senators have come from that profession, 
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and we all know the influence of the legal element in 
the House of Representatives. The training and dis- 
cipline of lawyers in our American system and their 
notions of duty and honor, are therefore matters of 
concern to the whole body politic. And for the law- 
yers themselves, whatever may tend to elevate them 
in their own just estimation, and in the just estima- 
tion of the public; whatever may enable them the bet- 
ter to understand their true calling and prompt them 
to fulfill it, should be the study of their lives. It mat- 
ters little whether we call the profession a public 
office or a private office for a public purpose, for 
we know that its members receive, at the outset, com- 
missions from public authority, and that their duties 
are threefold—to their clients, to the courts, and to the 
State. Weare accustomed to believe that our pro- 
fession is one of the great conservative forces of so- 
ciety; that it forms a group around the judges, keep- 
ing watch and ward, serving the double purpose of 
oversight and defense, and that it cherishes the senti- 
ment of honor as religiously as it was ever cherished 
in the foremost ranks of the profession of arms. 

I do not mean that our profession has been the same 
at all times and in all places; it has had its periods of 
partial decadence as of exceptional elevation; its bril- 
liant eras and its eras of routine. There was a time 
when it was thought unprofessional to solicit retain- 
ers. There wasatime when it was thought unpro- 
fessional to share with the client the product of a liti- 
gation. There was a time when it was thought 
unprofessional to consider whether the defense of a 
client was popular or unpopular. There was a time 
when the discipline of the bar was supplemented, or 
rather, I should say anticipated by the self-discipline 
of each member. There was atime when the lawyer 
was swift to repel the suggestion that his calling had 
in it an alloy of trade, and was not purely professional. 
I do not say that the American bar bas lost any of its 
eminent virtue or its eminent dignity, as Lam sure it 
has not lost any of its eminent ability and learning, 
but [ leave to you to make a just comparison between 
the old and the new. 

I do not know that [I can give a better formula for 
the expression of the duties of lawyers to their cli- 
ents and to the courts, than in the language of section 
511 of the completed Code of Civil Procedure prepared 
years ago for New York. It was copied in most part 
from the oath prescribed to advocates by the laws of 
Geneva. This is the language: ‘* It is the duty of the 
attorney and counsellor: 

‘First. To support the Constitution and laws of the 
United States and of this State. 

* Second. To maintain the respect due to the courts 
of justice and judicial officers. 

“Third. To counsel or maintain such actions, pro- 
ceedings or defenses only as appear to him legal and 
just, except the defense of a person charged with a 
public offense. 

“ Fourth. To employ for the purpose of maintaining 
the causes confided to him such means only as are con- 
sistent with truth, and never seek to mislead the 
judges by any artifice or false statement of fact or law. 

“Fifth. To maintain inviolate the confidence, and at 
every peril to himself to preserve the secret of his cli- 
ents. 

“Sixth. To abstain from all offensive personality, 
and toadvance no fact prejudicial to the honor or 
reputation of a party or witness, unless required by 
the justice of the cause with which he is charged. 

** Seventh. Not to encourage either the commence- 
ment or the continuance of an action or proceeding 
from any motive of passion or interest; and, 

* Eighth. Never to reject for any consideration per- 
sonal to himself, the cause of the defenseless or the 
oppressed.”’ 





— 





These several provisions contain, I think, a summary 
of the duties of lawyers to their clients and to the 
courts. The judge has a right to the assistance of the 
lawyer, who for that reason is bound to be frank with 
him. Not that a lawyer is bound to divulge the secrets 
of his clients even to the court, but with that excep. 
tion he is bound to give it all the information asked 
concerning the conduct of the cause and the course ip. 
tended to be pursued, and neverin any thing is he 
permitted to mislead it. 

The question sometimes arises, whether a lawyer ig 
bound to give his opinion to every one who asks for it 
aud offers a reasonable fee. I think he is, and especi- 
ally do I think he is so bound, so long as in the pres. 
ent chaotic state of our laws, the client has no other 
means of knowing what the law is. The State does not 
inform him and he can have no other recourse but to 
the person who has waded through the chaos and dug 
out the law. If one lawyer may refuse to give his 
opinion, so may any other, and the client be left in 
ignorance of his rights and his duties. Therefore | 
think a lawyer is bound to deliver his opinion to every 
comer, with this qualification however that if he knows 
that his opinion will be abused for unlawful or unjust 
purposes, he should withhold it. 

In respect of our duties to the State, I insist that we 
are far,behind in the performance of them. I know 
that Lam here treading on delicate ground; not pleas 
ant, I fear, to many of my professional brethren, but I 
must spexk my mind, nevertheless; especially in 
speaking from this place where, being for the occasion 
placed in front of my brethren, it is my duty to ad- 
dress them in sincere language. We are a boastful 
people; we make no end of saying what great things 
we have done and are doing, and yet behind these bril- 
liant shows there stands a spectre of halting justice, 
such as is to be seen in no other part of Christendom. 
So far as I am aware, there is no other country calling 
itself civilized where it takes so long to punish a crim- 
inul and so many years to get a final decision between 
man and man. Truly may we say, that justice passes 
through the land on leaden sandals. One of our most 
trustworthy journalists asserts that more murderers 
are hung by mobs every year than are executed in the 
course of law. And yet we have, it is computed, nearly 
70,000 lawyers in the country. Itis difficult to make 
an exact computation, but we know that there are 
about 11,000 in the State of New York, which has a 
population of six millions. Taking the popula- 
tion of the country to be sixty millions and the 
proportion of lawyers the same as in New York, 
we should find an army of more than 100,00 
strong. Reducing the proportion however to half 
that of New York, we should still have 55,000 from 
the rest of the country, making 66,000 in all. A more 
accurate estimate may perhaps be gathered by refer- 
ring to the appendix of the report presented to this 
association four years ago. 

Twenty-seven States outside of New York, contain- 
ing a population of thirty-four millions, are there said 
to have about 35,000 lawyers. There remain after these 
States and New York, fourteen other States, five Ter- 
ritories, and the District of Columbia, with a popula- 
tion of twenty millions; and these should, in the same 
proportion as the twenty-seven States, have over 20,000 
lawyers, making a total of 66,000. Now compare this 
proportion with that of other countries. France, with 
a population of forty millions, has 6,000 lawyers and 
2,400 other officials, who do the work of attorneys with 
us, and Germany, with a population of forty-five mil- 
lions, has in the same category 7,000. Thus the pro- 
portion of the legal element is, in France, 1 to 4,762, 
in Germany, 1 to 6,423; in the United States, 1 to 
909. Now turn from the performers to the perform- 
ance. The report just mentioned contains, in text and 
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appendix, a statement of the length of time required 
in the courts of the country for the final decision of a 
lawsuit, and a melancholy record it is. ‘* It appears,” 
says the report, ‘that the average leugth of a lawsuit 
varies very much in the different States; the greatest 
being about six years and the least one year and a 
half.” I might add that very few States finish a liti- 
gation in this shorter period. Taking all these figures 
together, is it any wonder that a cynic should say that 
we American lawyers talk more and speed less than 
any other equal number of men kuown to history? 

The talking aud the writing that we have to suffer, 
are wonderful to hear and to behold. Our formal 
documents, deeds, bonds, mortgages, insurance poli- 
cies, bills of lading, charter-parties and numberless 
other contracts, in the older States and sometimes in 
the new, are marvels of iteration and expansion, cen- 
turies old, mussy and rusty. We cling to them all the 
same. If life were thrice or twice the allotted term of 
threescore years and ten, we might, perhaps, keep on 
reading and writing the old phrases, and might listen 
complacently to the long harangues which salute us 
whenever we enter the courts, reminding us of Ham- 
let’s bitter reply, ‘‘ Words, words, words;” and we 
might possibly read with patience the dissertations 
that fill the law-books; but life is now too short and 
patience too weak. I know no parallel to the cataracts 
of words resounding in our ears, save in the diverting 
play of Bombastes Furioso, from which pardon me if I 
take this pregnant extract: ‘‘Go calla coach, and let 
acoach be called; let him that caileth be the caller, 
for Bombadilio has received a blow and Krononhoton- 
thologes must die.’’ Need [add that youand I have 
read legal documents and heard forensic harangues, 
which, in point of iteration, or inconsequence or 
grandiloquence might vie with this precious morsel. 

The delays in the administration of justice are scan- 
dalous. We have quite forgotten the ancient maxim: 
* Bis dat qui cito dat,” although it is as applicable to 
the awards of justice as to the gifts of beneficence. 
There is no reason in the nature of things why any 
lawsuit, if the witnesses are within the jurisdiction, 
should not be determined within a year from its begin- 
ning. When a litigation has run through the four sea- 
sons it has run long enough. Twelve months are as 
long as an American citizen should be obliged to wait 
for justice, and I think it should be deemed a funda- 
mental precept to all law-givers and ministers of the 
law, that the judicial force must be so arranged and 
the methods of procedure so contrived, that the end 
of the year from the beginning of the process shall see 
the end of it. 

I have said thus much of what I cail the private du- 
ties of the lawyer—that is to say, his duties to his cli- 
ents and to the courts—that I might not appear to have 
omitted any thing so important and so fundamental. 
What I wish however particularly to insist upon here, 
are his public duties—that is to say, bis duties to the 
State; and these I describe as his duty to help remove 
patent defects, and from time to time improve the 
law, and his further duty to help diffuse among the 
people a knowledge of all the law of the land. 

That great defects exist, lawyers know and other 
men feel. How could it be otherwise? The bulk of 
our jurisprudence came from our forefathers, it is 
true, but from forefathers of a different age, different 
geographical position, and different political and so- 
cial institutions. That the changes which these differ- 
ences require have not been marked out by the law- 
giver, is one of the anomalies in history, to be 
explained only by the exacting labors of a recent peo- 
ple, and the immobility, or what the philosophers call 
the vis inertia, of the legal profession. An English 
journal not long ago described our legal condition in 
this uncomplimentary language: ‘‘The British king 





and the British Parliament still lay down through the 
law which proceeded from one or the other of them, 
rules of life for Americans which they dare not dis- 
obey. The old idea that the law is the perfection of 
human reason, has very much died out in the country 
which once believed in that audacious maxim, but it 
is still acted upon by Americaus as if it were true, and 
the lives of three-fourths of the nation are affected by 
it at every turn.’’ This is a true indictment, and I 
wish those of our people who are fond of quoting Eng- 
lish opinions and aping English manners would lay it 
to heart. Of course, so long as the law remains in the 
chaotic state which Ihave described, it is impossible 
to condense and arrange it in the manner required by 
the needs of the citizen. Whatis required and what 
must, at some time or other, be undertaken is a treble 
process, the process of elimination, the process of con- 
densation and the process of classification. This per- 
formance would make a code, call it by whatever other 
name you please. You might have its provisions more 
or less general, it would be a code all the same, and 
would give to the citizen a view of the law as a whole, 
enabling him the better to understand, not only his 
rights, but what further legislation might be needed 
to protect them. That such a work is the inevitable 
outcome of American institutions I am confident, and 
I beg leave to commend it to your earnest attention. 
Many lawyers are frightened by the idea of a code, or, 
rather, I should have said, by their idea of one. They 
imagine it to be revolutionary, something that would 
take away the substance of what they are accustomed 
to, and force them to learn a new system. These per- 
sons greatly err. It surely is not revolutionary to set 
in writing what has already been decided, and of 
course has been spoken or written by somebody some- 
where. It is not revolutionary to condense the utter- 
ances that have been made from the bench in bun- 
dreds of years. It is not revolutionary to arrange the 
several propositions thus evolved. No spectre is here 
to frighten anybody. 

The arguments for and against a code have been 80 
fully discussed that he who runs may read; though I 
fear that many of my professional brethren do not 
much concern themselves with such discussions. I 
shall not here enlarge upon what I conceive to be the 
advantages of codification to the lawyer and the judge; 
I will regard it only in its relations to the great body 
citizens; and I insist that it is the first duty of a gov- 
ernment to bring the laws to the knowledge of the 
people. That the laws of the land should be known to 
all the people and known beforehand, should seem to 
be political axioms and self-evident. Need I add that 
these axioms are in practice disregarded and, I might 
say, almost universally disregarded. Of the forty-two 
States of this Cuion, there are but five — California, 
North and South Dakota, Georgia and Louisiana —which 
haveattempted to give to their citizens the whole body 
of their laws. Indeed it isavowed by a great many,per- 
haps the majority of the lawyers of the country, that 
such an attempt should not be made; that it is better 
for the judges to make the law as they go along and to 
make it after the transactions to which it is to be ap- 
plied. Such may not bein all cases the language of 
these arguers, but such is the real purport of their 
argument. To state the argument is to refute it. Do 
not answer by saying, that this isan unfair statement 
of the facts, and that, in reality, the judge does not 
make a new law. but discovers an old one and applies 
it to the case. Then, I ask, why was not this old law 
written out and given to the contestants beforehand 
that they might know how to act? You reply, that 
the old law was, in fact, hidden away, and dug out by 
the diligence of the judge and counsel after the occa- 
sion arose for applying it. Then, I rejoin, why not 
begin with the process of digging out and bringing to 
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light? The adversaries of codification find themselves 
in this dilemma: ‘They must insist either that there 
are no old laws as vet unwritten, or that all are writ- 
ten somewhere. Now, if they are written anywhere, 
they exist for the whole body of citizens, not alone 
for the lawyers, and therefore should be put into a 
form where the citizens can find and understand 
them. This can be accomplished by no other means 
than by collecting, condensing and arranging them. 
That duty, I insist that we—you and I—are bound to 
fulfill. 

We take, in my opinion, but a very imperfect view 
of the obligations of our profession, when we leave out 
of it the improvement of the laws we help to adminis- 
ter. One who is content with applying these as he 
finds them, solacing himself with the idea that it is 
no part of bis business to help make them or to make 
them better, has a narrow estimate of his calling. His 
obligations are, in fact, commensurate with his oppor- 
tunities, and these are greater than those of any other 
class of citizens. He sees more clearly what is needed, 
and he knows better how to supply it. 

A great many members of our profession have a 
superstitious reverence for the law of precedents, or 
what they call the common law of England. Let me 
remind them that a late chief justice of England pro- 
nounced the present condition of the law of his coun- 
try to be simply chaos, and that Lord Campbell, in his 
Lives of the Chief Justices, writing of Lord Mansfield, 
uses this language: ‘‘ He formed a very low, and, lam 
afraid,a very just estimate of the law of England 
which he was to administer. * * * His plans seem 
to have been to avail himself, as often as opportunity 
admitted, of his ample stores of knowledge acquired 
from his study of the Roman Civil Law and the jurid- 
ical writers produced in modern times by France, 
Germany, Holland and Italy.” 

The commou law of England, at the time of our revo- 
lution, was divisible into two portions, one public and 
the other private. The public portion, with its three 
great branches, trial by jury, habeas corpus and repre- 
sentative assemblies, was worthy of all commendation. 
Its private portion, that which related toland and pri- 
vate obligations, was but little advanced beyond the 
region of semi-barbarism; most of the good which it 
had, and that which it has since accumulated, was the 
contribution of the Romans, that magnificent people, 
which once ruled the world by the sword, and have 
since held a half dominion by the silent empire of their 
laws. When the apostle of the Gentiles was accused by 
his countrymen he appealed not to the laws of his na- 
tion, but to the laws of Rome. ‘It is not the manner 
of the Romans,” answered the Roman governor to his 
accusers, “ to deliver any man to die, before that he 
which is accused have the accusers face to face, and 
have license to answer for himself, concerning the 
crime laid against him.’’ During thecentury that has 
elapsed since our revolution, the laws of England, and 
of America following in the footsteps of England, have 
gradually gathered to themselves fragments of many 
other laws, and have elaborated many that are new, 
until at last we see spread before us the vast conglom- 
erate of to-day. Let us collect and bind together in 
their appropriate places what we have, and then we 
can the better tell what more we need. 

My closing utterances from this place to the mem- 
bers of this association, and to all the members of my 
profession as well—a profession to which I have de- 
voted a long life, and which I greatly honor—shall be 
in these few words: You must, of course, be true to 
your clients and to the courts, but you must also give 
speedy justice to your fellow citizens, more speedy 
than you have yet given, and you must give them a 
chance to know their laws. 

(The summary of statutes will be published later. ] 








WATER AND WATER-COURSES — SURFACE 
WATER— DRAINAGE. 


MISSOURI SUPREME COURT, JUNE 28, 1889. 





RYcHLICKE v. City oF Sr. Lovts. 

A municipal corporation may not collect surface water into 
drains, and discharge it thence in a body on the lands of 
an adjoining proprietor, over which it formerly flowed, 
any more than a private person. 

PPEAL from St. Louis Circuit Court. Transferred 
from St. Louis Court of Appeals. Action for in- 
jury to plaintiff's land, caused by discharging surface 
water upon it. The Circuit Court directed a verdict 
for defendant, and plaintiff appeals. 


Alex. J. P. Garesche, for appellant. 
Leverett Bell, city counsellor, for respondent. 


Buiack, J. When this cause came on for trial in the 
Circuit Court, counsel for plaintiff made a statement 
of the facts which he proposed to prove. The state- 
ment was taken as proof of the matters recited, and 
thereupon the court directed a verdict for defendant, 
and plaintiff took a nonsuit, with leave, ete. This 
statement, which for the purposes of this appeal must 
be taken as true, is not as full as might be desired, but 
it discloses these facts: The plaintiff owns fifteen ar- 
pens of land in the corporate limits of the city of St. 
Louis, bounded on the north by Page avenue, and on 
the east by King’s highway. To the north thereof, 
and separated therefrom by Page avenue, is a block of 
land; and formerly the surface water on this block, as 
well as from a large district of country to the north 
thereof, flowed eastwardly and southwardly, and on 
and over the plaintiff's land. In opening the streets 
before named, the defendant diverted the surface 
water at the north line of the block before mentioned, 
and caused it to flow east to King’s bighway, thence 
south to Page avenue, thence west along the north line 
of that street fora short distance, and thence by drains 
and conduits under the roudbed of Page avenue, dis- 
charging the same upon plaintiff's property. By reason 
of the water thus collected and thrown upon plaintiff, 
six or eight acres of his land were turned into a 
morass, and ruined forthe purpose of cultivation, to 
which use the land had been before devoted; all to the 
damage of plaintiff in the sum of $2,000. The work 
upon the streets was done by virtue of city ordinances 
duly enacted. The only question is whether these facts 
constitute a cause of action, and that they do we en- 
tertain no doubt. According to the rules of the civil 
law, as adopted by many if not most of the States of 
this Union, the owner of the bigher adjoining land bas 
a servitude upon the lower land for the discharge of 
surface water naturally flowing upon the lower land 
from the dominant estate; but it is well settled by the 
decisions of the courts, which follow tbe civil law, that 
this servitude extends only to surface water arising 
from natural causes, such as rain and snow, and that 
the owner of the higher land cannot collect the sur- 
face water in drains, trenches or otherwise, and pre- 
cipitate it in a body upon the lower land, to the 
damage of the owner thereof. Crabtree v. Baker, 75 
Ala. 92; Ludeling v. Stubbs, 34 La. Aun. 936; Washb. 
Easm. (3d ed.) 20, 450. 

The Supreme Judicial Court of Massachusetts is pro- 
nounced in its adherence to the *‘ common-law rule,” 
as it is called on this side of the Atlantic. That court 
uses this language: “* But there isa well-settled dis- 
tinction that although a man may make any fit use of 
his own land which he deems best, and wiil not be re- 
sponsible for any damages caused by the natural flow 
of the surface water incident thereto, yet he has not 
the right to collect the surface water ou his own land 
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jntoa ditch, culvert or other artificial channel, and 
discharge it upon the lower land toits injury. Rathke 
y. Gardner, 134 Mass. 14. Other cases in the same court, 
and other courts, are to a like effect. White v. Chapin, 
12 Allen, 516; Martin v. Simpson, 6 id. 103; Pettigrew 
y. Evansville, 25 Wis. 223; Templeton v. Voshloe, 72 
Ind. 134. 

The question presented by this record is whether 
the defendant may, in the construction of its streets, 
collect surface water, and then, by means of drains 
and conduits, discharge it in volume upon the land of 
an adjoining proprietor. From the authorities before 
cited it makes no difference whether this particular 
question is tried by the rules of the civil law or by 
what is called the ** common-law rule.’’ The result is 
the same, for either line of decisions rules this ques- 
tion against the defendant. According to our adjudi- 
cations at this day, the defendant may grade and im- 
prove its streets, and is not liable for injuries arising 
from the incidental interruption or change in the flow 
of the surface water, save such injuries as may arise 
from the negligent doing of the work. Jones v. Ruail- 
road Co., 8&4 Mo. 153; Foster v. City of St. Louis, 71 id. 
157. 

So too the defendant may protect its streets from 
water that accumulates thereon, and to that end may 
construct drains, gutters, culverts and conduits, and 
may discharge the water into natural drains; but it 
has no right to discharge the water, thus accumulated, 
upon adjacent lands, in a body, as was done in this 
case. The true rule in cases like this was declared in 
McCormick v. Railroad Co., 57 Mo. 434, where it is said 
the owner of land cannot collect all the water falling 
upon his buildings, and, by means of pipes or gutters, 
precipitate the water upon the land of an adjoining 
proprietor; nor can he collect the surface water from 
the surrounding country into a pond, and then turn it 
loose in large quantities, so as to injure his neighbor. 
The owner of higher Jand has no right, by means of 
artificial ditches, to conduct surface water to, and dis- 
charge it upon, the lower land of his neighbor, in in- 
creased volume, thereby subjecting the lower estate to 
an injury it otherwise would not have suffered. Ben- 
son v. Railroad Co., 78 Mo. 512. We deem it unneces- 
sary to pursue this question any further. As we un- 
derstand the law its judgment is, upon the facts before 
us, that defendant must respond in damages. The 
judgment is therefore reversed, aud the cause re- 
manded. 


SHERWOOD, J., absent; the other judges concur, ex- 
cept Ray, C. J., who dissents. 


Ray, C. J. (dissenting). Not being able to concur 
in the opinion of my associates, in this cause, I present 
the following statement of the case, together with my 
views of the law, and the reason for my non-concur- 
rence. 

[Omitting a technical point.] 

But waiving that question, let us proceed to the con- 
sideration of the whole case. In the first place, as be- 
fore stated, I may remark that it appears, from the 
foregoing statement, that plaintiff seeks to recover 
damages for injury done to his Jand by “surface 
water’ collected and thrown upon it by the operations 
of the city government in opening and constructing 
Page avenue under authority of ordinances duly en- 
acted for that purpose. It will be noticed that it is 
not alleged or claimed that there was any negligence 
or want of care in executing the work in guestion, nor 
is it pretended that the city authorities, in construct- 
ing said conduits or drains, went beyond the limits of 
saidavenue. I may further add that the brief sum- 
mary of facts agreed to be taken as proved, and upon 
which the cause was submitted for trial, fails to show 
the length of Page avenue bounding plaintiff's land on 





the north, or how many ‘conduits or drains” were 
laid under and across Page avenue. It speaks of them 
iu the plural, but whether there are two, ten or more 
does not appear; neither does it show the surface or 
inclination of plaintiff's land, except that it is lower 
than the land north of it, and that it contains fifteen 
arpens, more or less; nor does it show whether there 
were upon it and, if so, on what part of it, any natural 
water-courses, ravines or gullies calculated to drain its 
surface waters flowing or thrown thereon; or that 
there were, or were not, any ueighboring water- 
courses, gullies or ravines near or contiguous to Page 
avenue, or upon plaintiff's said fifteen arpens of land, 
into which the superabundant surface waters could or 
might have been conducted and carried off without 
unnecessary injury to plaintiff or neighboring pro- 
prietors. The record before us, in these particulars, 
and perhaps others, is faulty, and, I think, too defec- 
tive for such intelligent comprehension of the sur- 
roundings as is desirable in considering and passing 
upon the difficult and vexed questions involved in cases 
of this sort. It isto be observed, also, that no com- 
plaint or question is made or arises in this case as to 
changing, lowering or elevating the grade of said Page 
avenue. Plaintiff's counsel, in his brief in this court, 
disclaims any thing of this sort, and, as I understand 
him, rests his case solely upon the alleged wrongful 
laying and constructing said “conduits and drains” 
across and under said Page avenue, as charged in the 
petition, which he alleges is no part of said avenue, or 
necessary to it, but laid, as he alleges in his brief, to 
relieve the northern owner, at the expense of plaintiff. 
This thought runs through, aud seems to be the bur- 
den of, his entire brief. Indeed, it is proper here to 
add, in the outset, that this suit was brought and tried 
in the lower court, as we understand, upon the theory 
of the law as then understood and held in the case of 
MeCormick v. Railroad Co., 70 Mo. 359, and that of 
Shane v. Railroad Co., 71 id. 237, and without any 
mention or reference to section 21, article 2, of the 
Constitution of 1875, or the adjudications thereunder; 
and what is here said therefore is not intended to 
affect, or be construed to affect, that section, or any 
proper case, affecting the flow and diversion of surface 
water, made and tried thereunder, and with reference 
thereto. I deem it sufficient, at present, to consider 
and dispose of the case actually made and tried in the 
court below, as shown by the record. It may also be 
proper to further add that the McCormick and Shane 
Cases, in 70 and 71 Missouri, above referred to, were 
both decided at the October term, 1879, and that this 
suit was thereafter brought in September, 1880, tried 
in September, 1884, and the briefs herein were filed in 
March, 1887; also, that all the adjudications touching 
section 21, article 2, of the Constitution of 1875, above 
referred to, as I understand, were rendered subsequent 
to the institution and trial of this cause in the court 
below. It thus appears that the only question now be- 
fore us, upon the meagre facts thus presented, is the 
law governing the flow and change of * surface water,”’ 
as held and recognized in this State, when applied, as 
in the case at bar, to the acts of “‘ municipal corpora- 
tions,’’ done under authority of ordinances duly en- 
acted for the establishment and construction of the 
street or avenue in question. This question bas fre- 
quently been before this court, and bas received auni- 
form answer, except as hereinafter noticed. One of 
the earlier, and perhaps the leading and best-con- 
sidered, case, is that of City of St. Lowis v. Gurno, 12 
Mo., side p. 415, top p. 268. In disposing of this case, 
Napton, J., at top page 271, speaking for the court, uses 
this language: ‘‘ The only question presented by this 
record is whether the city of St. Louis is liable to an 
action for damages consequential upon the grading 
and paving of a street, directed by the city authorities 
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in pursuance of an ordinance authorized by the city 

charter. The declaration in this case charged that the 
work was done so negligently that the water, which, 
before the improvement of the street, passed off by a 
natural channel, was thrown upon the plaintiff's prem- 
ises, and overflowed his cellar, and otherwise greatly 
impaired the value of his building; but, upon the trial, 
the court instructed the jury that the corporation waa 
liable for the injury complained of, whether the grad- 
ing of the street, and the culvert constructed to carry 
off the water, were properly made or not. So that the 
naked question is presented, whether the corporation 
is answerable in a civil action for consequential inju- 
ries of this character, however skillfully her agents 
may have executed the powers intrusted to them.” 
Continuing on top page 272, this further language is 
used: ‘‘ Our impression is that such actions as the pres- 
ent cannot be maintained. The distinction taken by 
the counsel, in the argument of this case, between the 
acts of municipal corporations, in the discharge of 
such legislative functions as have been delegated to 
them by the State, and those acts which are done by 
mere private corporations, or by municipal corpora- 
tions in the prosecution of a mere private enterprise, 
we take to be asound one. Where a municipal cor- 
poration engages in an undertaking having no refer- 
ence to her municipal duties, or the interests of the 
public at large, but merely for her private emolument 
or convenience, she is then upon the same foot with 
any individual or private corporation, and is unques- 
tionably answerable for her acts precisely to the same 
extent that an individual would be. This distinction 
has been recognized by the adjudged cases to which 
we shall hereafter advert. At present we shall ouly 
observe that the act complained of in this case was 
clearly one of those done in pursuance of a power ves- 
ted by the charter in the city of St. Louis, for public 
purposes,”’ citing among others, Wilson v. Mayor, ete., 
1 Den. 597; Green v. Borough of Reading, 9 Watts, 382; 
also Mayor v. Randolph, 4 Watts & S. 516; Callender v. 
Marsh, 1 Pick, 418. Continuing on top page 275, this 
further language is used: ** That such a distinction had 
been taken in all the English cases seems to be con- 
ceded. * * * The decisions in New York, Pennsyl- 
vania and Massachusetts, we have seen, are in con- 
formity to this principle; and the Supreme Court of 
the United States, in Goszler v. Corporation of George- 
town, 6 Wheat. 593, indirectly sanctions the same prin- 
ciple. * * * Sutton v. Clarke, 6 Taunt. 42, and Har- 
man v. Tappenden, 1 East, 555.” 

The principles settled in City of St. Louis v. Gurno, 
supra, are approved in the following subsequent cases: 
Taylor v. City of St. Louis, 14 Mo. 19, at page 22; Lam- 
bar v. City of St. Louis, 15 id. 610; Hoffman v. City of 
St. Louis, id. 651, and Jmler v. City of Springfield, 55 
id. 119. Jones v. Hannovan, id. 462, recognizes the 
same rule as to the flow of surface water. 

In Foster y. City of St. Louis, 71 Mo. 157, it is ex- 
pressly held (see head-note) that ‘a city is liable in 
damages for flooding of private property, caused by the 
construction of a street, in pursuance of a plan pre- 
scribed by ordinance, only when the injury is the re- 
sult of negligent execution of the plan, not when it is 
a result of a defect in the plan itself.” 

Angell on Water-Courses (7th ed.), section 1087, page 
135, treating of same subject, uses this language: 
‘Town officers, in repairing a highway, may construct 
drains and culverts within the limits of a highway; 
and if the surface water, after flowing in them forsome 
distance, turns upon the lands of an adjoining pro- 
prietor, no action at law lies for the damage thereby 
occasioned. Towns are bound to make their high- 
ways safe and convenient for travellers; and they and 
their officers are protected in doing it, so long as they 
act within the scope of their authority, and execute 
the work in a reasonably proper and skillful manner, 








although their operations cause the surface water to 
flow upon the adjacent proprietors in large quantities, 
to their injury. Their rights are commensurate with 
their duties. * * * Que of these rights is that of 
keeping the travelled path free from surface water, in 
such manner as the officers of the town think proper.” 
The same author in section 108m, page 136, uses this 
further language: ** So, on the other hand, the owner 
of land which adjoins a highway, may lawfully do any 
acts upon his own land to prevent surface water from 
coming thereon from the highway, and may stop up 
the mouth of aculvert built by the selectmen across 
the highway for the purpose of conducting such sur. 
face water upon his land, providing he can do so with. 
out going beyond the limits of his own land.” 

So, in McCormick v. Railroad Co., 57 Mo., on pages 
437 and 438, this court, Vories, J., speaking for the 
court, uses this language: ‘‘ There is no doubt but that 
the authorities of towns and cities, whose duty is to 
keep the streets and public ways in good repair for the 
use of the public, may repair the same in a reasonable 
manner, without incurring any liability to adjoining 
proprietors, even though said improvements may cause 
a change in the natural flow of surface water to their 
injury. + * * The general rule however is that 
either municipal corporations or private persons may 
so occupy and improve their land, and use it for such 
purposes as they may see fit, either by grading or fill- 
ing up low places, or erecting buildings thereon, or by 
making any other improvements thereon, to make it 
fit for cultivation or other profitable or desirable en- 
joyment; and it makes no difference that the effect of 
such improvement is to change the flow of the surface 
water, accumulating or falling on the surrounding 
country, so as to either increase or diminish the quan- 
tity of such water, which had previously flowed upon 
the land of the adjoining proprietors, to their incon- 
venience or injury. Ang. Water-Courses, p. 122, § 108b, 
and following, and cases there cited; Goodale v. Tuttle, 
29N. Y. 459; Waffle v. Railroad Co., 58 Barb. 415; 
Turner v. Jnhabitants, 13 Allen, 291; Imler v. City of 
Springfield, 55 Mo. 119, and cases there cited. * * * 
He must improve and use his own lands in a reason- 
able way; and, in so doing, he may turn the course of, 
and protect his own land from, the surface water flow- 
ing thereon; and he will not be liable for any inci- 
dental injury occasioned to others by the changed 
course in which the water may naturally flow, and for 
its increase upon the land of others. Each proprietor, 
in such case, is left to protect his own lands against 
the common enemy of all.’’ It is proper here to add 
that this case uses other language, of which I shall 
speak hereafter, that has been thought and construed 
to assert a contrary doctrine; but, of this, further on. 
Numerous other authorities recognize and assert the 
same general doctrine. See Clark v. Railroad Co., 3% 
Mo. 202, 224; Hosher v. Railroad Co., 60 id. 329; Munk- 
ers v. Railroad Co., id. 334; Abbott v. Railroad Co., 8 
id. 271, 280; Hoester v. Hemsath, 16 Mo. App. 485. In 
the case of Gannon v. Hargadon, 10 Allen, 106, 109, 
110, Chief Justice Bigelow, speaking for the court, uses 
this language: ** The right of an owner of land to oc- 
cupy and improve it in such manner, and for such pur- 
poses, as he may see fit, either by changing the surface, 
or the erection of buildings or other structures thereon, 
is not restricted or modified by the fact that his own 
land is so situated, with reference to that of adjoining 
owners, that an alteration in the node of its improve- 
ment or occupation, in any portion of it, will cause 
water which may accumulate thereon by rains and 
snows falling on its surface, or flowing onto it over the 
surface of adjacent lots, either to stand in unusual 
quantities on other adjacent lands, or pass into and over 
the same, in greater quantities, or in other directions, 
than they were accustomed to flow. * * * A party 
may improve any portion of his land, although he may 
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thereby cause the surface water flowing thereon, 
whencesoever it may come, to pass over in a different 
direction, aud in larger quantities than previously. If 
such au act causes damages to aun adjacent land, it is 
damnum absque injuria.”’ See also Aug. Water-Courses, 
§108a, and on pages 119, 120. 

In Benson v. Railroad Co., 73 Mo. 512, the court 
speaking through Phillips, C., uses this language: ‘‘ The 
general rule, it is true, applicable to the enjoyment of 
real estate, is expressed in the maxim, ‘ Cujus est 
solum ejus est usque ad celum.’’’ He has ordinarily 
the right to use and improve his real estate by protect- 
ing it against water flowing over its surface. In doing 
80, the dominant proprietor may turn it from his land 
onto the servient or lower land, without liability to 
damages. Ang. Water-Courses, p. 120. Mere surface 
water—that which does not run in any definite course 
or confined channel—is regarded as a common enemy, 
against which any land-owner affected by it may fight. 
Hoyt v. City of Hudson, 27 Wis. 656; Hosher v. Rail- 
road Co., 60 Mo. 333. But, in doing so, regard must be 
bad to another recognized maxim of law, ** Sic uéere 
tuo ut alienum non ledas.”’ 

To the same effect is the language of Denio, C. J., in 
the case of Goodale v. T'utt/e, 29 N. Y. 459, where he 
gaid: “‘And, in respect to the running off of surface 
water caused by rain or snow, I know of no principle 
which will prevent the owner of land from filling up 
the wet and marshy places on his own soil, for its 
amelioration and his own advantage, because his 
neighbor's land is so situated as to be incommoded by 
it. Such a doctrine would militate against the well- 
settled rule that the owner of land has full dominion 
over the whole space above and below the surface.’’ 
See also Ang. Water-Courses, §108c, on page 123. 

In the case of Stewart v. City of Clinton, 79 Mo. 612, 
the court uses this language: ‘Surface water, the 
books say, is a common enemy against which any land 
proprietor has a right to fight; * * * but as to 
mere surface water running down a street, as in this 
case, in no confined channel, the dominant proprietor 
may divert it, and turn it upon the servient land with- 
outliability. * * * Thisinjury he could easily have 
prevented by closing up his pipes, * * * for, if the 
plaintiff could have prevented the injury, ‘at a trifling 
expense and by reasonable exertion,’ his complaint is 
clearly damnum absque injuria, no matter who was 
origiually in fault.”’ 

In the caseof Hoyt v. City of Hudson, 27 Wis. 656, 
the general doctrine of the ‘‘common law”’ in refer- 
ence to ‘‘surface water”’ is clearly stated and ap- 
provel. To the same effect also is the opinion of the 
St. Louis Court of Appeals in the case of Hoester v. 
Hemsath, 16 Mo. App. 485, 486, where the doctrine of 
the common law as to surface water is clearly and 
forcibly stated and approved. 

The adjudications and authorities hereinbefore cited 
are, I think, sufficient to show what the common-law 
rule is in reference to ‘‘ surface water,’’ its flow and 
diversion, as well as how it has been applied, recog- 
nized and approved, both in this State as well as oth- 
ers, where the same rule prevails. As is well known, 
there is another rule applicable to this subject, known 
as the * civil-law rule,’’ which prevails in many of the 
States. These two rules, as is well kuown, are largely 
antagonistic to each other, and have occasioned not 
only much conflict, and some confusion in the rulings 
of the several States, but also occasioned vacillation in 
the rulings of the same State. The differeuce between 
these two rules is well expressed in the case of Hoyt r. 
City of Hudson, 27 Wis. 659, where it is thus stated: 
“The doctrine of the ‘civil law’ is that the owner of 
the upper or dominant estate has a natural easement 
or servitude in the lower or servient one, to discharge 
all waters falling or accuwulating upon his land, which 





is higher, upon or over the land of the servient owner, 
as in a state of nature, and that such natural flow or 
passage of the water cannot be interrupted or pre- 
vented by the servient owner to the detriment or in- 
jury of the estate of the dominant or any other pro- 
prietor.’’ This rule prevails in Pennsylvania, lowa, 
Illinois, Ohio, and perhaps other States. ‘*The doc- 
trine of the ‘common law’ is that there exists no such 
natural easement or servitude in favor of the owner of 
the superior or higher ground or fields as to mere ‘ sur- 
face water,’ or such as falls or accumulates by rain or 
the melting of snow; and that the proprietor of the in- 
ferior or lower tenement or estate may, if he choose, 
lawfully obstruct or hinder the natural flow of such 
water thereon, and in so doing may turn the same back 
upon, or off, onto or over the lands of other proprie- 
tors without liability for injuries ensuing from such 
obstruction or diversion. This is the rule in England, 
and in Massachusetts, New York, Connecticut, Ver- 
mont, New Jersey, New Hampshire, Wisconsin, and 
perhaps others.’’ Id. It may be said that the views 
here last expressed, and herein approved, are not in 
exact harmony with those of Dill. Mun. Corp., §§ 1042, 
1051; but it must be remembered that Judge Dillon, 
in his able work on Municipal Corporations, in said 
sections but expresses the views held and recognized 
in the State of Iowa and other States, adopting the rule 
of the “civil law*’ on this question. Judge Dillon 
himself, as I understand, while on the bench of the 
State of Iowa, in the case of Livingston v. McDonald, 
21 Iowa, 160, 164, 168, and following, entertained and 
expressed the same views embodied in sections 1042, 
1051, supra, of his work on Municipal Corporations. 
So, of Washburn on Easements and Servitudes, sec- 
tion 6, page 353, and other writers holding the same 
views. I understand the theory of plaintiff's petition 
and his argument in this court to be “that the laying 
of said conduits or drains under and across Page ave- 
nue, is per se actionable, regardless of negligence or 
want of care, in their construction.”’ So it would be, 
if tried or governed by the rule of the ‘civil law.” 
But as was said in Abbott v. Railroad Co., 83 Mo. 285, 
‘the statute of this State ($ 3117, p. 521) declares that 
‘the common law of England * * * shall be the 
rule of action and decision in this State, any law, cus- 
tom or usage to the contrary notwithstanding.’ ”’ 

(The judge then distinguished at great length Mc- 
Cormick v. Railroad Co., 70 Mo. 59.] 

The passage above quoted from 57 Mo. 438, as I un- 
derstand it, declares that the acts there charged are 
actionable per se, regardless of negligence or the want 
of ordinary care. If tried by the rule of the civil law, 
that is true; but if tried by the rule of the common 
law, its actionability, in my opinion, depends upon 
whether, under allthe circumstances, the party thus 
collecting and discharging the waters in question inso 
doing had due regard to the safety and security of the 
roadbed, and the right of adjoining proprietors, as to 
inflict no unnecessary injury thereby. The rule be- 
ing, as I understand, that when the party is author- 
ized by law to do the act in question, he is only liable 
for the want of due cure iu the execution of the work, 
and if in so doing he occasions no unnecessary injury 
to adjoining proprietors he is not responsible in dam- 
age therefor. This is the rule distinetly announced 
and approved in the case of Abbott v. Railroad Co., 
supra, 280, 281, and authorities there cited. And, as I 
understand, this is the purport of the common-law 
rule, as found and approved in the numerous adjudi- 
cations and authorities hereinbefore cited. The party 
authorized to do the work must do so in a careful man- 
ner, and inflict no unnecessary injury to others. So, 
in laying the conduits and drains under and across 
Page avenue, complained of in the case at bar, it is, I 
think, impossible to declare, as matter of law, that the 
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city was liable in damages without a due considera- 
tion of all the facts aud circumstances necessary to be 
shown and considered with reference thereto, none of 
which, in my opinion, are sufficiently stated and 
charged in the petition. I am therefore vf opinion that 
the trial court committed no error in instructing the 
jury that the plaintiff was not entitled to recover. 

In conclusion I may add that I greatly fear, if I cor- 
rectly understand the scope and bearing of the ma- 
jority opinion, that it will go far to shake all confi- 
dence in, if not absolutely unsettle, an important 
question of great public interest that had been sup- 
posed to have been permanently set at rest in this 
State by the late adjudications of our courts. Hoester 
v. Hemsath, 16 Mo. App. 486, and cases cited; Abbott 
v. Railroad Co., 83 Mo. 271, 280, 281, and cases cited. If 
I mistake not, it will greatly cripple and embarrass the 
enterprise and operations of all municipal and other 
corporations, as well as that larger interest of agricul- 
tural development everywhere ou the increase, and of 
the greatest interest to the whole country. To illus- 
trate: A railroad embankment is constructed across 
lowlands, between neighboring elevations, in the 
country through which the road runs. The necessary 
consequence is that a body of water, large or small, 
from rains and melting snows, is collected and blocked 
up on the higher lands to their injury; toavoid which 
and preserve their roadbed the company constructs 
one or more conduits through the embankment for the 
passage of the waters to the low land on opposite side 
of the road, to its injury; or to prevent that the com- 
pauy digs a ditch along the side of the roadbed, on the 
down grade, and carries the waters off in that direc- 
tion. These waters so collected and diverted must 
necessarily be discharged on the first low land reached 
in their progress, to its damage, unless, perchance, a 
neighboring stream can be found to receive and con- 
vey them harmless away. This dilemma is inevitable, 
and there is no escape from it, if the doctrine con- 
tended for by plaintiff and sustained by the majority 
opinion prevails. To illustrate again: The same im- 
practicable and unsurmountable difficulties must 
necessarily obstruct and render futile any system of 
drainage among adjoining proprietors in all agricul- 
tural and farming districts in the whole country if the 
principle underlying the majority opinion prevails. 
So too of all cities, towns and villages. Such a rule is 
manifestly impracticable, and cannot surely be the 
law. The true rule is that of the common law, as 
herein explained and heretofore unanimously ap- 
proved in Abbott v. Railroad Co., supra, and also in 
Hoester v. Hemsath, supra. 

We may also further add that the authority of the 
case of fettigrew v. Village of Evansville, 25 Wis. 223, 
cited and relied on by the majority opinion herein, as 
I understand, has been expressly greatly modified, if 
not entirely and virtually overruled, by a subsequent 
opinion of the same court in the case of Hoyt v. City 
of Hudson, 27 Wis. 656, and following. The latter case 
repudiates the doctrine of the civil law, and adopts 
aud approves that of the common law. 








USURY— BROKER'S FEE. 


ARKANSAS SUPREME COURT, JUNE 15, 1889. 


VAHLBERG V. KEATON. 


Under the Mansfield Digest of Arkansas, section 4736, pro- 
hibiting the taking of a greater rate of interest than ten 
per cent per annum, usury will not be imputed to a trans- 
action in which, in addition to the interest, a broker’s fee 
was deducted from the amount of the loan, unless it ap- 
pears that the broker was the agent of the lender, and 
that he took his fee with the lender’s knowledge, or under 





circumstances from which the law will presume knowl 
edge. 

Itis not usury to take in advance the bighest lawful rate of 
interest on a note for money loaned payable in threg 
months. 


PPEAL from Circuit Court, Garland county; J.B. 
va Wood, judge. 








R. G. Davis, for appellant. 
John M. Harrell, for appellee. 


Hemineway, J. The appellant, claiming title un. 
der the appellee, brought ejectment in the Garland 
Circuit Court to recover of her two parcels of land. 
The lands had been sold under the power contained in 
two deeds of trust executed by her, and the appel- 
lant had purchased them. She seeks to defeat the title 
thus acquired, upon a plea that thedeeds of trust were 
each given to secure usurious loans from the appellant 
to her. The case was tried by a jury. There was ver- 
dict and judgment for the appellee, defendant in the 
court below. The appellant assigns as grounds to re- 
verse the judgment that the court erred in instruct- 
ing the jury. It is contended, on the other hand, that 
such error, if committed, was without prejudice to the 
appellant, for the reason that upon the evidence no 
other verdict could have been reached than the one 
found by the jury. 

The evidence conclusively establishes the following 
facts: The appellee applied to one O. F. Smith, a 
broker in Hot Springs, for a loan of #300. Smith pro- 
cured that amount from the appellant, and delivered 
to him one of the notes and deeds of trust to which 
the taint of usury is now imputed. The note was for 
$300, due in three months, without interest until due. 
Smith paid to the appellee #261 of the amount pro- 
cured from appellant, and returned to the «appellant 
the amount of the interest and the note for three 
months at ten per cent per annum. Smith retained 
the amount of his own commissions, and the cost of 
acknowledging and recording the deed of trust. 
Whether this exhausted the balance or not is left in 
doubt. Afterward the appellee applied to Smith fora 
loan of $100. Smith afterward procured from appel- 
lant $120, and delivered to him the appellee’s note for 
that amount, due in three months, without interest 
until due, with a deed of trust on part of the land in 
controversy, to which note and deed of trust the de- 
fendant imputes the taint of usury. Smith gave to 
appellee #100 of the amount thus procured, returned to 
the appellant the amount of the interest on the note 
for three months at ten percent per annum, and re- 
tained out of the balance the amount of his own com- 
missions, with fees for acknowledging and recording 
the deed of trust. Whether this exhausted the balance 
or not is left in doubt. The appellant contends that 
upon each loan he only received interest in advance at 
the rate of ten per cent per annum, while the appellee 
contends that he received more. The notes were not 
satisfied. The lands were sold under the power in the 
two deeds of trust, and the appellant purchased them. 
Usury is charged—First, because the lender reserved 
interest in advance upon the face of the note at the 
highest lawful rate of interest; and, second, because, 
in addition to the highest lawful interest paid directly 
to the lender, interest in excess thereof was paid by 
way of bonus to Smith. 

Asthe notes were given for the entire amount ap- 
plied for, and as the amount actually received by the 
borrower was less than such amount by the amouut 
deducted for interest, it is contended that this consti- 
tutes usury to a mathematical certainty. The Consti- 
tution denounces the taking of usury in no uncertain 
terms, and upon all contracts for its payment it im- 
presses the stamp of absolute nullity. The blight cov- 
ers the entire transaction. It extends to the principal 
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as well as to the unlawful interest contracted for. Be- 
sides this, the Constitution requires the General As- 
sembly to prohibit usury by law. Const. 1874, art. 19, 
§13. The General Assembly, which convened within 
afew weeks after the Constitution was adopted, in the 
attempt to execute the mandate above, enacted a stat- 
ute against usury. In itit is provided, among other 
things, that all persons loaning money in the State 
shall be authorized to reserve or discount interest, upon 
any note, bond, bill, draft, acceptance or other com- 
mercial paper, mortgages or other securities, at any 
rate stipulated or agreed upon by the parties, not to 
exceed ten per cent. Acts 1874-75, p. 145; Maunsf. Dig., 
§4736. Unless the legislative interpretation of the 
terms of its mandate was in violation thereof, it is 
clear that usury cannot be imputed to the reserving in 
advance of the highest lawful rate of interest. Al- 
though the statute was intended to promote, if it in 
fact violates, the provisions of the Constitution, it is 
void. The language of the Constitution, as of other 
similar instruments, is general and comprehensive. It 
deals with large topics, couched in broad phrase. It 
attempts neither minute definition nor enumeration. 
It should be so construed as to subserve its broad pur- 
poses, and in the accomplishment of this end it should 
not be subjected to the application of arbitrary rules 
of construction, which, it is said, are more often re- 
sorted to as aids in ingenious attempts to make the 
Constitution say what it does not mean than with a 
view to make it express its real intent. End. Interp. 
St., §506; Cooley Const. Lim. 101. As a Constitution 
does not deal in detail or enumeration, we should not 
give it so broad a meaning as will carry it beyond its 
true sense and spirit, nor should we apply to it such 
narrow or constrained views as to defeat the object of 
those who framed it. Cooley Const. Lim.; People v. 
Fancher, 50 N. Y. 291; People v. Cowles, 13 id. 850; 
Temple v. Mead, 4 Vt. 535. 

It has been said by a court distinguished for its learn- 
ing and ability that conventions do not always use lan- 
guage with mathematical accuracy, and that in them 
exceptions and qualifications are sometimes implied 
when not expressed. Kennedy v. Gies, 25 Mich. 83. It 
is also said to be a correct rule in constitutional inter- 
pretation to construe it, not according to its technical 
meaning, but according to the acceptation of those 
who adopted it. State v. Mace, 5 Md. 337-351. 

Mathematical scope and technical significance should 
each yield to the purposes of the instrument, to be as- 
certained upon an examination of its provisions, and a 
consideration of the evils it was intended to remedy, 
and the benefits it was intended to secure. The mean- 
ing may be drawn from all these sources, and should 
be in consonance with each of them. It must be pre- 
sumed that it was framed and adopted in the lightand 
understanding of prior and existing laws, and with 
reference to them. When the framers of a Constitu- 
tion employ terms which, in legislative and judicial 
interpretation, have received a definite meaning and 
application, which may be either more restricted or 
more general than when employed in other relations, 
it is a safe rule to give to them that signification sane- 
tioned by the legislative and judicial use. Daily v. 
Swope, 47 Miss. 367-383. Nor will it be presumed that 
the Constitution intended to destroy or change the ex- 
isting laws, except as such intent is manifested by its 
spirit and letter. End. Interp. St., § 520. 

Applying these rules to the construction of the 
clauses under consideration, it becomes material to as- 
certain whether its terms had received judicial inter- 
pretation before it was incorporated into the Consii- 
tution. The statute of 12 Anne provided, in substance, 


that no person should take, directly or indirectly, for 
loan of money, etc., interest at a higher rate than five 
per cent per annum, and that all contracts whereby 








there was reserved or agreed to be paid interest at a 
higher rate should be utterly void. The question came 
before the Court of Common Pleas under this statute, 
and Sir William Blackstone ‘conceived that interest 
may as lawfully be received beforehand for forbear- 
ing, as after the term is expired, for having forborne.” 
Lloyd v. Williams, 2 W. Bl. 792. The same principle 
Was approved under the same statute, in so far as it 
applied to commercial transactions in bills and notes. 
Auriol v. Thomas, 2 T. R. 52; Marsh v. Martindale, 3 
Bos. & P. 154; Floyer v. Edwards, Cowp. 112. In the 
case last above the court say: ‘‘ Upon a nice calcula- 
tion it will be found that the practice of the banks in 
discounting bills exceeds the rate of five per cent, for 
they take interest upon the whole sum, but pay only 
part of the money.”” Although this practice was held 
lawful under the usury laws, it was not permitted to 
become a cover for usury. 

In the case of Marsh v. Martindale, supra, the court, 
after approving this construction of the law to the ex- 
tent indicated, says: *‘ No shift will enable a man to 
take more than legal interest upon a loan.” If any 
English court ever gave to the statute of 12 Anne any 
other construction, it has not come within our knowl- 
edge. Its construction is of the highest importance in 
construing all subsequent legislation upon the subject, 
because it has been taken as the model for such subse- 
quent legislation. Usury laws differ widely as to the 
effects of usury, but there are slight differences in de- 
fining its elements. As the American States have 
adopted the English statutes as a model, so the Ameri- 
cun courts have adopted the construction given it by 
English courts. So we find the statement that “the 
courts uniformly hold, at the present day, that the in- 
terest for ordinary paper, having the usual time to run, 
such as isthe custom of banks, may be taken in ad- 
vance, by way of discount, and not subject the paper 
to the taint of usury.”’ Tyler Usury, 298-338; 3 Pars. 
Cont. 131, 132, and note; 1 Morse Banks, 133; Bank v. 
Johnson, 31 Me. 414; Bank v. Butts, 9 Mass. 49; Fleck- 
ner v. Bank, 8 Wheat. 354; Bank v. Osgood, 15 Johns. 
162. Although this relaxation of the prohibition 
against usury was first sanctioned in the transaction 
of banks and other corporations authorized to make 
discount, a distinction could not be made against indi- 
viduals, and it became universal. 3 Pars. Cont. 131; 
Bank v. Butts, 9 Mass. 49; Marsh v. Martindale, supra; 
Jnsurance Co. v. Ely, 2 Cow. 703; Cole v. Lockhart, 2 
Cart. (Ind.) 651; Parker v. Cousins, 2 Grat. 372. 

The question has never been expressly ruled by this 
court. In an action on a bond bearing ten per cent, 
payable semi-annually in advance, given to the com- 
missioner of internal improvements for borrowed 
money, the court held the instrument void for usury. 
Although not decided, the principle of the cases herein 
cited seemed to be approved by the court, which held 
it inapplicable to the case under consideration, because 
the bond was not intended to circulate as a negotiable 
instrument for the benefit of trade. Hogan v. Hens- 
ley, 22 Ark. 418. It was not within the rule for the 
further reason that the bond was not ‘ordinary pa. 
per, having the usual time to run, such as is the cus- 
tom of banks” to deal in. As the Arkansas statute 
then in force was in all essential features like the simi- 
lar statutes of England and the other States, which 
had been fully and uniformly construed, it cannot be 
doubted that a similar construction would have been 
given. The like usage certainly obtained, and was ac- 
quiesced in in this State. 

The first prohibition against usury in Arkansas was 
contained in the act of 1838. It wasin force continu- 
ously until 1868. Then theadministration of the State 
government changed hands, and a Constitution was 
adopted which provided that no law limiting the rate 
of interest for which persons might contract should 
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ever be passed. In 1874, after the administration of 
the government had been restored to those from whom 
it was taken in 1868, the present prohibition against 
usury was incorporated into the Constitution. There 
was no intent to change the usury laws that for thirty 
years rested upon the statute books of the State, but 
rather to remove the inhibition against such laws, and 
to restore them upon a safer and more permanent and 
stable basis. The clause of the Constitution is no 
broader in its terms, and seems to reach no further in 
its purpose, than the act of 1838, the act of 12 Anne, or 
the acts of the other States upon the subject. The 
framers of the Constitution intended only to make the 
prohibition against usury, as it had formerly been un- 
derstood, a part of the organic law, and not Jeave it to 
depend on the discretion of the legislators, or the 
chances of party ascendency. Such being the purpose 
of the Constitution, and such the meaning given stat- 
utes embodying its terms by previous judicial con- 
struction, it follows that it will receive the same con- 
struction placed upon the similar statutes. This 
conclusion receives support in the fact that the Legis- 
lature, meeting very soon after its adoption, domi- 
nated by the purpose that controlled in its adoption, 
aud charged with the duty of carrying it into effect, 
enacted the statute referred to. We consider the act 
valid so far as it relates to transactions of a com- 
mercial kind in short-time paper. The appellant col- 
lected the highest lawful rate of interest. In addition 
to this, Smith, who acted as agent either of appellant 
or appellee, received a bonus for his services. It is 
controverted whether he acted as the agent of the one 
or of the other. This involves a question of fact to be 
submitted to a jury, and upon its finding would per- 
haps depend the decision of the case. If he acted as 
the agent of the borrower alone, whether he received 
or did not receive a bonus is immaterial to the plea of 
usury. What the borrower pays to his agent for pro- 
curing a loan is no part of the sum paid for the loan or 
purchase of money. Merck v. Mortgage Co., 78. E. 
Rep. 265; McFarland v. Carr, 16 Wis. 276; Ballinger v. 
Bourland, 87 Il. 518; Philo v. Butterfield, 3 Neb. 256; 
Gray v. Van Blarcom, 29 N. J. Eq. 454; Eddy v. Bad- 
ger, 8 Biss. 238. If he acted as the agent of the lender, 
the effect is involved amid a mass of conflicting judi- 
cial utterances, embarrassing and _ irreconcilable. 
Some courts hold that if the agent collect the bonus 
for his own exclusive benefit, and the lender receives 
no part of it, this will not constitute usury, whether 
the lender knew of it or not. Conover v. Van Mater, 
18 N. J. Eq. 481; Acheson v. Chase, 9 N. W. Rep. 734. 
See also Mackey v. Winkler, 29 id. 337; Security Co. v. 
Gay, 33 Fed. Rep. 636. Others hold that, although the 
lender had no knowledge that his agent received a 
bonus from the borrower, still it will constitute usury 
if he did receive it. Philo v. Butterfield, 3 Neb. 256; 
Security Co. v. Hendrickson, 13 id. 157; Olmsted v. Se- 
curity Co., 11 id. 487; Cheney v. White, 5 id. 261; Aus- 
tin v. Harrington, 28 Vt. 130. 

We will not discuss what we deem to be obvious 
vices in each doctrine above stated, but announce the 
rule which we consider most in consonance with 
reason and justice, and best sustained by authority. 
The lender may receive for the forbearance of money 
ten per cent per annum, and no more. In excess of 
that his agent can receive no bonus from the borrower. 
If the agent do receive from the borrower a bonus in 
excess of the highest lawful interest, either with his 
knowledge, or under circumstances from which the 
law will presume he had knowledge, then the transac- 
tion is usurious; while if the agent received the ex- 
cessive bonus without his knowledge, and under cir- 
cumstances from which his kuowledge could not be 
reasonably presumed, the transaction would not be 
usurious. What circumstances will furnish the pre- 
sumption of knowledge must be determined in each 








case in accordance with the principle by which know. 
edge is imputed to persons in controversies generally, 
We will add now that where a lender places mo 
with an agent to be loaned, with the understanding 
that he must receive the highest lawful interest, and 
that the agent must look to the borrower for his com. 
missions, the circumstances necessarily impute knowl. 
edge to the lender of an usurious bonus received by 
the agent upon each loan. Andif the money were gy 
placed, and nothing said as to the compensation of the 
agent, but the lender demanded for himself the highest 
lawful rate of interest, the same result would follow, 
unless the relations between the lender and his agent 
were such as reasonably to justify the belief that the 
agent would act solely for the accommodation of the 
lender, and without expectation of reward. It would 
not be right to punish the principal for the unlawful 
acts of his agent, done without his authority or knowl 
edge, either express or implied; but, although the acts 
be unlawful, if they are done by the authority, or with 
the knowledge, express or implied, of the principal, 
they are the acts of the principal, for which upon cor- 
rect principle he is and should be held responsible. To 
hold otherwise would be to permit the lender to exact 
the highest lawful interest, and the payment of a debt 
for which he is bound. If this could be done, why not 
permit the lender to collect excessive interest, and ex- 
cuse his misconduct by showing that he had used the 
excess in paying a debt he owed? Payne v. Newcomb, 
100 Ill. 611; Condit v. Baidwin, 21 N. Y. 219: Bell vy. 
Day, 82 id. 165; Rogers v. Buckingham, 38 Conn. 81; 
McFarland v. Carr, 16 Wis. 276; Call v. Palmer, 116 U. 
8. 98. The instructions were given under a mistaken 
view of the law, and state it incorrectly. For that 
reason the judgment must be reversed, and the cause 
remanded for a new trial in accordance with the law 
as herein announced. 





CONSTITUTIONAL LAW — CONSTRUCTION — 
LEGISLATIVE POWERS. 


INDIANA SUPREME COURT, MAY 18, 1889. 


Hovey V. STATE, EX REL. RILEY. 

The General Assembly having frequently and uniformly as- 
sumed the power of appointing, or of directing the ap- 
pointment, of the officers of the benevolent institutions 
of the State, in which assumption all departments of the 
government have apparently acquiesced, the appointment 
by the General Assembly of a trustee of the State Institu- 
tion for the Education of the Blind will be held valid. 

A PPEAL from Circuit Court, Marion county; Liv- 
ingston Howland, J. Proceeding to determine 
whether the power to appoint trustees for the Institu- 
tion for the Education of the Blind is vested in the 
governor orin the General Assembly, and to deter- 
mine the validity of the appointment by the latter of 
the relator, John W. Riley, as such trustee. Judg- 
ment for relator, and the governor appeals. 


L. T. Michener and J. H. Gillett, for appellant. 
J. E. McCullough and L. P. Harlan, for appellee. 


Exuiott, C. J. The central question which this ree- 
ord presents is this: Is the relator, by virtue of his ap- 
pointment by the General Assembly of the State, en- 
titled to the office of trustee of the Institution for the 
Education of the Blind? In our judgment he is. That 
there is a class of officers that may be appointed by the 
General Assembly cannot now be justly denied, and 
the only question which is still open to debate is, what 
offices belong to this class? It is our judgment, that 
in view of the provisions of the Constitution, and the 
effect given them by practical exposition, the govern- 
ing officers of all of the benevolent institutions of the 
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State may rightfully be appointed by the General As- 
sembly. The Constitution contains provisions which, 
if they do not do more, do at least supply color for the 
claim of the right of the General Assembly to appoint 
the governing officers of the benevolent institutions of 
the State. It is neither necessary nor proper for us to 
decide as to the general extent of the legislative power 
to appoint to office, except in so far as itis incidentally 
involved in the disputed right to the offices of the class 
claimed by the relator. Weare not here confronted 
with any question as to the right toa local office, or to 
ageneral administrative office; for here we have a 
controversy involving offices of a peculiar nature, the 
duties of which relate exclusively to institutions that 
it is made the duty of the Legislature to establish and 
maintain. 

As there is some warrant in the Constitution forthe 
claim of the legislative right to appoint the governing 
officers of the benevolent institutions, it is our duty to 
ascertain what practical exposition has been given to 
the Constitution; and if we find a principle estab- 
lished by long-continued practice we must yield to it, 
unless we are satisfied that it is repugnant to the plain 
words of the Constitution. We are far from asserting 
that the plain provisions of the Constitution may be 
broken down or overleaped by practical exposition, 
but what we do assert is that where, as here, there are 
provisions not entirely clear and free from doubt, 
practical exposition is of controlling force. Our own 
and other courts have time and time again adjudged 
that practical exposition is of controlling influence 
wherever there is need of interpretation. The lan- 
guage employed by the courts is strong, and the cur- 
rent of opinion is unbroken. In speaking of the ef- 
fect of a practical exposition, it was said by an able 
court that “it has always been regarded by the courts 
as equivalent to a positive law.’’ Bruce v Schuyler, 4 
Gilm. 221. 

In adhering to long-continued exposition, another 
court said: ‘*‘ We cannot shake asystem which in prac- 
tice has so long and extensively prevailed.’’ Rogers v. 
Goodwin, 2 Mass. 478. But it is unnecessary to quote 
the expressions of the courts, for harmony reigns 
throughout the whole scope of judicial opinion upon 
this subject. Board v. Bunting, 111 Ind. 145; Weaver 
v. Jemplin, 113 id. 298-301; Stuart v. Laird, 1 Cranch, 
299; Martin v. Hunter, 1 Wheat. 304; Cohens v. Vir- 
ginia, 6 id. 264; Ogden v. Saunders, 12 id. 215-290; 
Minor v. Happersett, 21 Wall. 162; State v. Parkinson, 
5 Nev. 15; Pike v. Megoun, 44 Mo. 491; People v. 
Board, 100 Ill. 495; State v. French, 2 Pin. 181. 

Practical exposition establishes a principle. Partic- 
ular instances fall within general rules, and. practical 
exposition establishes general rules for the govern- 
ment of particular instances. Practical exposition 
does not give rights in particular cases, since to give it 
that effect would create an evil as great as that of class 
legislation, and against that evil is directed some of 
the strongest provisions of our Constitution. Courts 
must search forthe general principle which practical 
exposition establishes, and when that principle is dis- 
covered, apply it to all cases within its legitimate 
sweep. The science of jurisprudence is not made up 
of particular instances, nor can it be so construed, for 
if it be ascience at all, it must be composed of princi- 
ples. To us it is clear that what we have here to do is 
to find what principle has been established, and under 
that principle bring the particular instance. 

The principle which the long-continued practice has 
established is that the General Assembly has the power 
toappoint the governing officers of all of the benevolent 
institutions,or at its option authorize their appoiutment 
by some other department of the State government. 
This is the effect of the practice, and it is narrowing 


yond what reason and authority justify to hold that it 
applies to some of the institutions and not to the 
others. We cannot believe that the General Assem- 
bly may rightfully appoint the trustees of the Hospi- 
tal for the Insane and yet have no authority to appoint 
those of the I[nstitution for the Education of the 
Blind. The practice establishes a principle if it es- 
tablishes any thing. That principle applies to a class 
of officers, and within that class are the officers of all of 
the benevolent institutions of the State. It is impos- 
sible to conceive why the General Assembly may not 
appoint the officers of all the benevolent institutions 
if it may, as itis settled it may do, appoint the officers 
ofone. The principle is the same in the one instance 
that it is in the other, and the class embraces all of the 
officers of the different institutions. The decisions of 
this court either expressly decide or tacitly concede 
that some appointing power is vested in the General 
Assembly. Collins v. State, 8 Ind. 344; State v. Har- 
rison, 113 id. 434; State v. Denny (this term); Hovey 
v. State (this term). 

The practice which we assume constitutes a practi- 
cal exposition is therefore one recognized by all the 
departments of the government, and is of unusual 
strength. It is so strong that we cannot do otherwise 
than yield to it; so that without deciding what effect 
the provisions of the Constitution should have inde- 
pendently of practical exposition, we must decide that 
under the operation of this practical exposition they 
must be deemed to authorize the appointment of the 
governing officers of the benevolent institutions, since 
this practical exposition establishes a general princi- 
ple which must govern all cases that legitimately fall 
within its operation. The power to appoint, or to di- 
rect the appointment of, officers embraced in the class 
to which the one herein controversy belongs, has been 
exercised by the General Assembly ever since the 
adoption of our present Constitution. At the time 
that Constitution was adopted this was the practice, 
and of this practice the framers of that instrument had 
knowledge. Instead of embodying in the present 
Constitution provisions against the practice, those 
who framed it placed in it provisions giving the prac- 
tice substantial recognition; and we cannot at this 
late day assert that the practice persisted in for so 
many years was in violation of the constitutional pro- 
visions. They did not at all events materially change 
the former Constitution in this particular, although 
they did essentially change it as to other classes of of- 
ficers. The claim of legislative power has not been 
made, it is important to keepin mind, in a few scat- 
tered instances, or ina broken or disjointed course, 
but it has been made and enforced in many instances, 
and with uninterrupted uniformity. 

We have suggested that the office is a peculiar one, 
and we may add that it is one which it is evident the 
Constitution did not intend should be filled by the 
electors of the State at a general election. It is, as it 
seems to us, an office which may properly be regarded 
as within the control of the General Assembly, the 
control belonging to that body as an incident of the 
right tu establish and maintain benevolent institu- 
tions. Hovey v. State, supra. But we need not de- 
cide what would be the effect of the constitutional pro- 
visions had there been no long-continued usage, for 
there was such usage, and it gave the effect to the pro- 
visions that we here assign them. The general delega- 
tion of power to the General Assembly may have been 
with much reason considered as carrying with it, asan 
incidental power, the right to appoint officers to man- 
age and conduct the State institutions. Such certainly 
is the force the usage has affixed to those provisions. 
Officers of the class under immediate mention are not 
such as every elector may justly claim a right to hold 
solely on the ground that he is a voter, and all voters 





the effect of this practical exposition very much be- 
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are entitled to hold offices; but they are offices which 
the Legislature may restrict to competent persons by 
prescribing what shall be the qualifications of those 
who enterthem. It is within the authority of the 
Legislature, by virtue of its general power, to require 
that the officers of this class shall be selected from dif- 
ferent political parties, or that they shall be persons of 
peculiar skill and experience. It may indeed provide 
for the appointment of women to this class of offices, 
as has been done in some instances. If we are wrong 
in affirming that in this class of offices the Legislature 
may prescribe particular qualifications, then the prac- 
tice of all the departments bas been in many instances 
a persistent violation of the Constitution. 

Another consideration, not without importance, and 
one that is to be regarded in construing the Constitu- 
tion and giving effect to its provisions, is that the be- 
nevolent institutions are the property of the State, 
and as such within the general control of the Legisla- 
ture. As the Legislature has general authority over 
the property of the State, and as it may appoint agents 
or officers to manage that property, there is a solid 
foundation for the practice which bas so expounded 
the Constitution, or aided in expounding it, as to give 
the General Assembly the power to appoint the gov- 
eruing officers of the benevolent and other State in- 
stitutions. The basis of the practice is the familiar 
principle that the grant of a principal power carries 
with it all necessary subsidiary powers. 

Judgment affirmed. 


BERKSHIRE and Correy, JJ., dissent. 


———_>—__— 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 

COVENANTS—BUILDING RESTRICTIONS—ESTOPPEL.— 
When lands are sold with a covenant in the deed that 
the grantor will not build on a certain portion of his 
remaining lands on the easterly side of Virginia avenue, 
the object being to secure an unobstructed view of the 
ocean from the premises of the grantee, the elevation 
of buildings on the land at the time of the making the 
covenant, as well as the erection of new buildings, will 
be restrained by injunction, and the construction of a 
pavilion, with a roof, and open on all sides, is a viola- 
tion of such covenant. It is admitted that the bath- 
houses have been elevated at least eighteen inches 
bigher than they were at the time of the making of 
said covenant. I regard this elevation, aud any other 
similar additions or constructions, whether attached 
to the old, or detached and entirely new, as a clear vio- 
lation of the covenant. The law, as laid down in the 
following authorities, makes this very plain: Clark v. 
Martin, 49 Penn. St. 289; Gibert v. Peteler, 38 Barb. 
514; Coles v. Sims, 1 Kay, 61; Barrow v. Richard, 8 
Paige, 361; Sanborn v. Rice, 129 Mass. 395; God. 
Easm. 108; Cooper v. Louanstein, 37 N. J. Eq. 284; 
Washb. Easm. 34; Flint v. Flint. 6 Allen, 34; Norfleet 
v. Cromwell, 70 N. ©. 634; Bissell v. Railroad Co., 23 
N. Y. 61. Such covenant may be enforced by injunc- 
tion. 2 Story Eq. Jur., $927; Hills v. Miller, 3 Paige, 
254. The defendants insist that the erection of this 
pavilion is not a violation of the covenant, and urge 
that this has been the understanding of all the parties 
interested in the land in question, whatever may be 
the expressions in the deed. It is urged that the acts 
of the complainants and other purchasers prove this. 
While they have located their buildings thirty feet 
from the easterly line of said avenue, they have added 
porches or porticos in addition thereto over a large 
portion of the said thirty feet. It is insisted that, the 
complainants having done this, they have no right to 


object to the construction of this pavilion, similar in | “rondo,” played upon a billiard table. 
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its features, so long as they allow their portico on the 
said thirty feet to be maintained. In favor of the view 
that the proper construction of the covenant is am. 
biguous, and that the conduct of the parties may be 
resorted to to remove such ambiguity, the following 
authorities are cited: Tyler Bound. 124; Adams y, 
Frothingham, 3 Mass. 362; Stone v. Clark, 1 Mete. 378; 
Lovejoy v. Lovett, 124 Mass. 270; Livingston vy. Tep 
Broeck, 16 Johns. 14-23; Dunn v. English, 23 N. J, 
Law, 126; Jackson v. Perrine, 35 id. 137, and 1 Green), 
ev., § 293. In the first place, there is no ambiguity in 
the covenant; and in the second place, if there wag 
such an understanding, then surely the defendants are 
estopped from complaining of such erection, and of 
making it an excuse for any breach of the covenant on 
their part. It does not appear in the covenant, nor 
from any other source, that the erection of pavilions 
or any other structure which might have the appear- 
ance of a portico, separate or independent of dwelling. 
house or hotel, might be erected upon the said thirty 
feet by the said defendant Backarack, or any one in 
privity with him, without being regarded as a viola- 
tion of such covenant. It is not disputed but that the 
object of the grantor and grantees of this lot and other 
lots was to secure and preserve an unobstructed view 
of the ocean over this thirty feet by each owner ofa 
lot. It has been held that where a persun sells land to 
another to be used for an express purpose, as was this 
thirty feet as manifested by both of the covenants in 
the deed of conveyance, he will not be permitted to 
derogate from his own grant by doing any thingin the 
adjacent soil which unfita the land sold for the purposes 
for which it was sold. Railroad Co. v. Elliott, 6 Jur. (N, 
S.) 817. Again, where the defendant agreed to grant 
to the complainant the right to use certain roads and 
ways in and through his estate, the court restrained the 
defendant from continuing a wall at the extremity of 
his estate which obstructed the complainant from 
passing through his lands onto the lands of other land- 
owners. Phillips v. Treeby, 3 Giff. 632; on appeal, 8 
Jur. (N. S.) 999. But counsel for defendants seems quite 
confident that this equitable principle is overcome by 
the fact that the title to the iands whereon he is mak- 
ing the said additions and erecting the said baildings 
is in the State, or at all events, not in the defendant 
Backarack. I am unable to see any force in this con- 
tention. If the defendants would have no right to cre- 
ute such obstructions upon their own land in order to 
destroy the beneficial enjoyment of their covenants, I 
cannot see how their rights would be enlarged so as to 
enable them to accomplish the same purpose by also 
committing an act of trespass in entering upon the 
lands of others. N. J. Ct. Chan., June 20, 1889. Buck 
v. ddams. Opinion by Bird, V. C. 


CRIMINAL LAW—GAMING—WHAT CONSTITUTES.—The 
Penal Code of Texas, articles 358, 359, provide for the 
punishment of any person who keeps or exhibits for 
the purpose of gaming any gaming table or bank of 
any name or description whatever, or any table or 
bank used for gaming which has no name; it being de- 
clared that all games are included which in common 
language are said to be played, dealt, kept or exhibited. 
Heid, that a game called ‘‘ craps,’’ played by one man 
throwing dice on a table, and betting on certain num- 
bers, while another party bets against him, which can 
be played on any flat surface, and without the inter- 
vention of any third party, is not a game to be “‘ played 
dealt, kept or exhibited,” within the meaning of the 
above statute, and that, where such game was played 
in a certain saloon, an employee of the proprietor, 
who stood by and received fees from the players, was 
not guilty of “ keeping, for purposes of gaming, a gam- 
ing table.” In the early case of Estes v. State, 10Tex. 


300, it was in proof that defendant bet at a game called 
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We do not understand that it is literally the table or 
structure, whatever that may be, on which the game 
js played that gives the character and designation of a 
gaming table; but itis rather from the character of 
the playing, or the game which is played, that it re- 
ceives its specific designation.”’ In the case of Stearnes 
y. State, 21 Tex. 693, it was held that “‘ grand raffle,” as 
described in that case, was a gaming table, exhibited 
forgaming. It was further said in that case that ‘it 
js difficult to imagine any species of table or bank, or 
gaming device resembling either, that is kept for 

ing that would not beincluded. Parties are liable 
to be misled by the words ‘table and bank,’ by attri- 
puting a meaning too restricted and literal.” But in 
that case the leading elements characterizing a gam- 
ing table or bank are deduced and declared to be: 
(1) It is a game; (2) it has a keeper, dealer or ex- 
hibitor; (3) it is based on the principle of one against 
the many—the keeper, dealer or exhibitor against the 
betters, directly or indirectly; (4) it must be exhib- 
ited—that is, displayed for the purpose of obtaining 
betters. And the description of the game in that case 
had all “ the leading characteristics of a common gam- 
ing table or bank, viz.: One against the many—the ex- 
hibitor, with an interest in the game, against the bet- 
ters.’ There is no question in our minds but that the 
Stearnes Case showed acase of exhibiting a gaming 
tableand bank. In Webb’s Case, 17 Tex. App. 205, de- 
fendant was convicted upon a charge of unlawfully 
keeping and exhibiting ‘‘a bank for gaming purposes,”’ 
the evidence showing that the game was fifteen-ball 
pool, played on a billiard or pool table, and in which 
game the loser was to pay for the drinks or cigars or- 
dered from defendant’s bar by those engaged in the 
game. It was held that the game proved was not a 
bank, but a gaming table, and it was said: *‘ The stat- 
ute uses the words ‘ table or bank,’ evidently meaning 
two different things.’’ There is no dealer or exhibitor 
in this game. The game is played by the parties 
throwing the dice—the participants in the game— 
without the intervention of any third or outside party. 
All the defendant did was to collect five cents for 
every two throws by the players, evidently, we think, 
as pay for the use of his dice, and not for table fees. It 
might with equal propriety be claimed that he charged 
and collected the five cents forthe privilege granted of 
permitting the parties to play the ‘“‘craps”’ in his 
saloon, as that it was for permitting them to play it on 
his table, the table not being in any manner essential 
to the game, it being a game which “could be played 
on any flat surface,” as upon his bar counter or the 
floor of the saloon. ‘The character of the game would 
not cause any table or place upon which it was played 
to be designated as ‘‘ a crap-table”” or a gaming table. 
It could be played as well upon a rock or smooth sur- 
face of the ground as upon atable. A table is not in 
fact one of the essential elements of the game, as we 
understand it, nor does it in any manner enter into the 
contemplation of the game as one of its requisites. 
This case is in no essential particular different from 
Whitney’s Case, 10 Tex. App. 377, in which case it was 
held that the evidence did not support the allegation 
in theindictment. We are satisfied of the correctness 
of that decision, as to the particular facts of that case, 
and do not believe that it substantially conflicts with 
any of the decisions of the Supreme Court or of this 
court, when the facts of each particular case are con- 
sidered in reference to the points decided in them. 
Tex. Ct. App., March 6, 1889. Choppell v. State. Opin- 
ion by White, P. J. 

INSURANCE — CONDITIONS — KEEPING BOOKS. —A 
policy contained covenants that the assured was to 
keep a set of books showing a record of all business 
transacted, and to keep them locked in a fire-proof safe 
at night and at all times when the store was not actu- 





ally open for business; such books to be produced in 
case of loss, and, on failure to produce them, the policy 
to be null and void. Ina suit on the policy the evi- 
dence showed that it was customary for merchants to 
keep their stores open for business as late as 9 or 11 
o’clock at night, and the loss occurred about 9 o’clock 
at night, while the store was open for business, and 
while plaintiff was writing up his books. Held, that 
the covenant did not require the books to be kept ina 
safe from sunset to sunrise, but from the time the 
business of the day was ended, and the store closed for 
the night. The object of this clause is to provide 
against the loss of the merchants’ books by fire. The 
loss of the books by fire in the day-time is just as in- 
jurious as their destruction at night. Why then did 
not the insurer stipulate that the books should be kept 
secure from destruction by fire at all times? For the 
obvious reason that the books must be used during the 
time that the business is carried on, and to that end 
they must be kept on the desk or counter of the store. 
But after the business of the day is over, and there is 
no longer occasion to use the books, and the store is 
closed for the night, there is no hardship in requiring 
that they shall not be left to the hazard of destruction 
by fire. Besides, as long as there is some one in the 
store, transacting or conducting any of the necessary 
business operations of the store, there is the chance 
that in case of fire the books may be saved; but that 
chance is gone when the store is closed for the night. 
In the construction of contracts the customary signifi- 
cation of words prevails over the literal, grammatical, 
or classical meaning. The situation of the parties, the 
subject-matter of the contract, and the customs and 
usages of trade, to which it relates, will all be con- 
sidered. It is acanon of construction that all words, 
‘if they be general, and not express and precise, shall 
be restrained unto the fitness of the matter or person.”’ 
Numerous illustrations of this rule are to be found in 
insurance cases. Ina policy of insurance against “* re- 
straint of kings, princes and people of what nation, 
condition or quality soever,”’ the rule was applied, and 
‘*people * was construed to mean ruling powers, and 
not individual marauders. 2 Whart. Cont., § 667. A 
policy covered a ship, and tackle, apparel and furni- 
ture ‘‘of and in the said ship,’’ and the tackle, apparel 
and furniture were taken out of the ship, and put ina 
warehouse to keep them dry while the ship was heeled 
and cleaned; and while so in the warehouse they were 
destroyed by fire. The insurers insisted they were not 
liable, because the articles were not destroyed ‘in the 
ship.’’ It will be observed that the requirement that 
the articles should be ‘‘in the ship’ was as explicit as 
the requirement in the policy in suit that the books 
shall be ‘‘ in a fire-proof safe at night.’ It was found 
in that case, as it is in this, that the course pursued by 
the insured was according to the necessary and usual 
course of business, and the court held the loss was 
covered by the policy. ‘It is certain,’’ said one of the 
judges, ‘“‘that in the construction of policies the 
strictum jus or apex juris is not to be laid hold on; but 
they are to be construed largely for the benefit of 
trade. * * * The construction should be according 
to the course of trade.’’ Bond v. Gonsales, 2 Salk. 445; 
Wood Ins., §59. The construction contended for by 
the insurer in this case is not according to the course 
of trade, but so contrary to it, that it would inevitably 
ruin any country merchant who should attempt to 
conform to it. If the defendant’s construction of the 
policy in suit isthe true one, then merchants holding 
such policies must absolutely cease to do business at 
sunset; for the policy obliges the insured to keep a set 
of books showing a complete record of all business 
transacted ; and if the insured must keep such books 
securely locked in a fire-proof safe from sunset to sun- 
rise, it is obvious no business can be transacted be- 
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tween these hours. Suppose the policy had contained 
a stipulation that ‘‘some person shall sleep in the 
store-house at night.”” Would such a clause be con- 
strued to require some person to go to bed, and go to 
sleep, at sunset, and sleep continuously till sunrise? 
The clause, construed literally, would require this. 
The law rejects such literal and hypercritical inter- 
pretation of words in a contract. A contract will not 
be construed as demanding unreasonable things, or 
things contrary to the known necessities, custom and 
usage of trade, or of the parties, if it is susceptible of 
any other construction. And “in all cases the words 
of a policy are to be taken most strongly against the 
insurer " (Wood Ins., § 57), and “‘are to be construed 
in cases of doubt against the insurer” (id., and 2 Whart. 
Cont., § 670, and note 4); and, ‘‘when capable of two 
meanings, that meaning is to be adopted most favor- 
able to the insured.’”’ Id. Ark. Cire. Ct., E. D., Feb. 
3, 1889. Jones v. Southern Ins. Co. Opinion by Cald- 
well, J. 





CERTIFICATE OF MAGISTRATE.— The terms 
of a fire policy, requiring the insured ‘to pro- 
duce the certificate under seal of the magistrate or no- 
tary public living nearest the place of fire”’ as to the 
amount of loss, etc., are sufficiently complied with 
where the certificate of such magistrate is presented, 
which states some of the facts required, and that affi- 
ant is not competent to state others, as he has not been 
on the place sufficiently, and also the certificate of an- 
other magistrate, who did not live as near as the 
former, but whose office was nearer, is produced and 
states all the required facts. A question precisely 
similar to the one presented by the first bill of excep- 
tions in this case was decided in Turley v. Insurance 
Co., 25 Wend. 374. In that case, as in this, the policy 
required a certificate of the nearest magistrate, but the 
court decided that a strict literal compliance was not 
necessary, and that in determining the contiguity of 
the magistrate to the place of the fire the place of his 
business, and not of his residence, will be regarded; 
and a nice calculation of distances will not be gone 
into to ascertain the nearest magistrate who might 
have given the certificate; and that the proximity of 
the magistrate to the place of the fire is all that can be 
required. Said the learned judge who delivered the 
opinion of the court: ‘“‘ We are asked to go into a nice 
calculation of distances, and settle the point on the 
law of mensurationa. De minimis, etc., isa sufficient 
answer to this objection. The spirit of the condition 
required no such mathematical precision from the as- 
sured. Its objedt is completely secured by the prox- 
imity of the certifying magistrate.’’ It has always 
been held that in the construction of such contracts 
courts will not draw fine distinctions, and allow insur- 
ance companies to escape from the obligation of pay- 
ing valid claims through mere technicalities. Insur- 
ance Ass'n v. Transportation Co., 66 Md. 339; Insurance 
Co. v. Block (Pa.), 1 Atl. Rep. 523. Md. Ct. App., 
March 26, 1889. Agricultural lms. Co. v. Bemiller. 
Opinion by Yellott, J. 


LIFE—ASSIGNMENT.— Where a life-insurance 
policy is made payable to the wife of the insured, or in 
case of her death in his life-time, to her children, and 
she dies in the life-time of the insured, the children 
are entitled to the proceeds, though the insured and 
the wife executed an assignment of the policy to an- 
other. Whatever title sbe had passed to her assignee. 
The extent and character of her title appeared plainly 
on the face of the policy. She was the payee named in 
the first instance, but the promise to her was not an 
absolute and unconditional promise to pay to her, or to 
her administrators, executors or assigns, but a prom- 
ise to pay her upon condition that she was living when 
the policy should falldue. If she survived her hus- 











band the insurance money was payable to her, but if 
she did not it was payable to her children then living, 
Their right to the money depends upon the terms of 
the contract, which was payable to them if she wag 
not living at the death of the insured. They were par. 
ties tothe contract as truly as she was, and with 2s 
clear a right to sue upon it upon the happening of tte 
contingency that made them the payees as she could 
have had if living. Her assignment put her assignee 
in no better position than she occupied, and conferred 
upon him no greater interest in the policy. Her death 
in the life-time of her husband extinguished her inter- 
est in the policy, and it can no more survive in the 
hands of her assignee than in her administrator. The 
condition on which her right to recover was to end, 
and that of her children was to arise, has happened, 
and the contract of the insurance company is now with 
the children, and must be enforced by them or for 
their benefit. Penn. Sup. Ct., April 8, 1889. Appeal 
of Brown. Opinion by Williams, J. 


MASTER AND SERVANT — FELLOW-SERVANTS.—The 
overseer of the slashing-room in a cotton mill isa fel- 
low-servant with the second foreman of the machine- 
shop department. The question raised by this de- 
murrer is whether the deceased and the foreman of 
the slashing-room were fellow-servants, within the 
meaning of the rule which exempts the master from 
liability to his servant for an injury received through 
the negligence of a fellow-servant in the course of 
their common service. The \plaintiff contends that 
they were not, because they were not employed in the 
same department. Thecases cited by the plaintiff, ex- 
cepting those in Illinois, are plainly distinguishable 
from the case at bar. Railroad Co. v. Ross, 112 U. 8. 
377: Moon’s Adm’r v. Railroad Co., 78 Va. 745; Ford 
v. Railroad Co., 110 Mass. 240. In the present case the 
deceased was not under the overseer of the slashing- 
room, vor did the latter stand in the place of the prin- 
cipal with reference to the deceased. But the decisive 
question in this case is whether the circumstances set 
forth amount to fellow-service, as the term is used in 
law. The cases in Illinois are directly in favor of the 
plaintiff's contention. They proceed upon the distinct 
ground that to constitute workmen, under the same 
master, fellow-servants, they must directly co-operate 
with each other, or by their usual duties, be brought 
into such habitual association as to have the power of 
influencing each other to the exercise of constant cau- 
tion, by example, advice, encouragement, and by re. 
porting delinquencies. Railroad Co. v. Moranda, % 
Ill. 302. But this distinction has not been overlooked 
in the adjudications upon this subject. Farwell v. 
Railroad Corp., 4 Metc. 49. The reasons here set forth 
are a strong answer to the position taken in the Illi- 
nois cases. They show an obvious impracticability in 
trying to gauge the liability of an employee, in a com- 
plex business, by the independence of its different 
branches, or by the intercommunication of those em- 
ployed. Not only would it be almost impossible, in 
many cases, to separate the work into distinct depart- 
ments, andto discern their dividing lines, but inci- 
dental duties, changing the relations of workmen to 
each other, would vary also the master’s liability. He 
would thus be liable for the negligence of a servant at 
one time or place, and not at another. Without a per- 
sonal supervision of all his help in all their work, he 
could not know when he was responsible and when he 
was not. Moreover, such a rule would govern the lia- 
bility of a master when the groundwork upon which 
the rule is founded did not exist. For, if the test of 
liability be that of the separate and independent duties 
of the servants, they may nevertheless be so near each 
other as to be able to exert a mutual influence to cau- 
tion; or, if it be that of association, they may still be 
in the same department, but unable, from their duties 
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or position, to exert such influence. But, aside from 
these considerations, we do not think the ruleis cor- 
rect in principle. The principle upon which the de- 
termination of Farwell v. Railroad Corporation pro- 
ceeded is the same that has been generally followed in 
England and in this country, namely, that the rights 
and liabilities of both master and servant are those 
which grow out of their contract relation. The mas- 
ter impliedly agrees to use due care for the safety of 
his servant, in providing suitable places and appliances 
for work; and, as is universally conceded, the servant 
agrees to assume the ordinary risks of his employment. 
The most common risks of service spring from the 
negligence of fellow-servants. When one works with 
others, he knows that his safety depends on the exer- 
cise of care by those around him, as their safety de- 
pends also upon his own caution. No man can enter 
jnto an employ ment without a thought of this. Neg- 
ligence therefore among workmen, is a breach of the 
duty which each owes to the others, and not a breach 
of the master's duty, if he has exercised the care that 
is required of him. For his own negligence the master 
must answer; but forthat of others, which is a risk in- 
cident to every employment, he has not agreed to be 
responsible, but, on the contrary, the servant has im- 
pliedly agreed to assume it upon himself. The contract 
relation therefore puts them outside of the rule which 
makes a master liable to a stranger for the neziigence 
of his agent, for respondeat superior is based upeu con- 
siderations of public policy which are not called for iii 
the relation between master and servant. The cases 
cited by the defendant abundantly illustrate and sup- 
port the generally recognized doctrine that servants 
under the same master, in a common service, are fel- 
jow-servants, although they may be engaged in differ- 
ent departments of labor. But the plaintiff further 
contends, even in this view of the case, it is only the 
ordinary risks which can be reasonably foreseen and 
taken into account that the servant assumes; and con- 
sequently, since the deceased could not foresee such 
an act of carelessness as the throwing of the barrel, it 
is not within the risks assumed. We have already said 
that the ordinary risks include the carelessness of oth- 
ers. This rule is distinctly recognized in Railroad Co. 
v. Fort, 17 Wall. 553. The argument of the plaintiff 
here, if followed, would abrogate the rule; for the 
careless acts of another are just the ones that cannot 
beforeseen. If they could be, it would be because 
they were a part of the ordinary way of doing things, 
and therefore presumably not negligent. They are 
nevertheless a part of the ordinary risks. R. I. Sup. 
Ct., Feb. 9, 1489. Brodeur v. Valley Falls Co. Opin- 
ion by Stiness, J. 


MoRTGAGES — CHATTEL — FRAUD — CHANGE OF POS- 
SESSION.—A mortgage of a stock of merchandise au- 
thorizing the mortgagor to continue the sale of the 
goods, which expressly stipulates that such sale shall 
be exclusively for the benefit of the mortgagee, is valid 
as against the mortgagor's creditors, in the absence of 
evidence of actual fraud. Benedict v. Renfro, 75 
Ala. 121, where the mortgagor was permitted to re- 
main in possession, and to sell the goods in due course 
of trade for his own benefit, distinguished. Robinson 
v. Elliott, 22 Wall. 513: Insurance Co. v. Foster, 58 
Ala. 502. The precise question here involved has been 
Many times considered by the New York Court of 
Appeals. It arose in Conkling v. Shelley, 28 N. Y. 360 
(1863), where the court sustained such a mortgage of a 
stock of merchandise as valid, it being declared to be 
neither unlawful nor fraudulent per se. It was said: 


“Such an agreement made the mortgagors agents of 
the mortgagees. Their possession and their sales were, 
in effect, those of the mortgagees. It was as if thelat- 
ter had taken possession and placed a third person in 





charge as agent to sell and account to them. They 
could not have escaped from crediting on their indebt- 
edness the proceeds of sales made by such an agent, 
because he had fraudulently or dishonestly misapplied 
or employed the money.’’ A like conclusion was 
reached in Ford vy. Williams, 24 N. Y. 359, and Miller 
v. Lockwood, 32 id. 2938. The question again came up 
before the same court in Brackett v. Harvey, 91 id. 
215, decided as late as 1883, and the doctrine declared 
in these cases was reaffirmed without dissent by any 
member of the court. It was said by Finch, J. : “‘ These 
cases went upon the ground that such sale and appli- 
cation of proceeds is the normal and proper purpose of 
a chattel mortgage, and within the precise boundaries 
of its lawful operation and effect. It does no more 
than to substitute the mortgagor as the agent of the 
mortgagee to do exactly what the latter had the right 
to 2o, and what it was his privilege and his duty to ac- 
complish. It devotes, as it should, the mortgage prop- 
erty to the payment of the mortgage debt.” The con- 
trolling principle of the case is that the mortgagee is 
not prohibited by any rule of law or of public policy 
from employing the mortgagor as his agent to sell the 
goods on his (the mortgagee’s) exclusive account, with- 
out authority to use or appropriate the proceeds of 
sale to any other purpose than paying the mortgage 
debt. A like principle has been recognized by the 
Engiish courts, where trustees, under general assign- 
ments made for the benefit of creditors, have been per- 
mitted to stipulate for the employment of the debtor 
as their agent to dispose of the goods. James v. Whit- 
bread, 5 Eng. Law & Eq. 431. The New York doctrine 
seems to us to be sound in principle, and it has been 
followed in Virginia, New Hampshire, Illinois, Con- 
necticut, Wisconsin, Ohio, and other States, and in the 
Circuit Courts of the United States. Marks v. Hill, 15 
Gratt. 400; Wilson v. Sullivan, 58 N. H. 269; Goodheart 
v. Johnson, 88 Ill. 58; Kendall v. Carpet Co., 13 Conn. 
383; Fisk v. Harshaw, 45 Wis. 665; Kleine v. Katzen- 
berger, 20 Ohio St. 110; Hawkins v. Bank, 1 Dili. 462; 
Overman v. Quick, 8 Biss. 134; Pierce Mortg. Mdse., 
§$ 43-49, 159. The mortgage is not void on its face, and 
there is nothing in the testimony which proves that it 
was intended otherwise than a bona fide and fair ap- 
propriation of the debtor’s property to secure a debt 
honestly due, without reservation of benefit to the 
grantors. Gazzam v. Poyntz, 4 Ala. 374. Ala. Sup. Ct., 
Feb. 28, 1889. Murray v. McNealy. Opinion by Som- 
erville, J. 
————E 


THE BOSTON BAR FORTY YEARS AGO. 


‘THE death of Sidney Bartlett, of Boston, at the age 

of ninety, brings to mind the group of distin- 
guished members of the Boston bar with whom he was 
associated. He may be said to have been a leader at 
the Boston bar for full fifty years. Certainly a re- 
markable record. Forty years ago he was in thezenith 
of his power and professional reputation. In those 
days, whoever might be placed second, Daniel Webster 
came first. He was in the Senate of the United States, 
and in those days seldom practiced at the Boston bar. 
Nevertheless he was its acknowledged head. Jere- 
miah Mason was still living, but had ceased to do any 
business, although his tall form was occasionally to be 
seen upon the street, and the traditions of his brilliant 
professional career were fresh. Counting Webster 
standing ina class by himself as first, there came next 
Rufus Choate, Charles G. Loring, Benjamin R. Curtis 
and Sidney Bartlett. There were several other namea 
which crowded these so closely that by many they 
would probably have been included in the list, but in 
regard to these four there would have been no ques- 
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tion. Of these Curtis was the youngest, then barely 
forty years of age. He had already secured his place 
firmly among the first. In these days he was a man of 
medium height and rather slender figure, a very quiet 
manner both in court and out. His arguments were 
short, but clear and telling. His cases were most care- 
fully prepared, and in the trial nothing was over- 
looked. He saw, as by intuition, the essential points 
in his case; he paid little attention to any thing not 
bearing on them, but toall that he did he went with 
direction and persistency that gave him great power. 
I remember hearing him apologize to the court for not 
having time to commit his entire argument to paper 
before delivery. I also remember hearing him say 
once to a brother lawyer that he had not in five years 
spent half an hour on any other book than a law book 
or the Bible. Some scoffer suggested that he might 
have left out the Bible. In those days however the 
Bible was a book much more thoroughly read than it 
is now by lawyers and other men. Lawyers in jury 
cases, ‘and even in arguments to the court, quoted 
Scripture frequently in a manner that is now seldom 
heard. In later years, after he was on the Federal 
bench, Curtis grew stout and had the appearance of 
living much more freely than he did in his earlier 
years. Whether on the bench or at the bar, as a law- 
yer he had but few superiors. 

Loring was the oldest of this quartette. At this time 
he was about fifty-six years of age. His profound 
knowledge of law, his winning way with juries, his 
very high personal character, his warm sympathy with 
his clients, and his perfect courtesy in the conduct of 
his cases before the courts, all combined to render him 
a most successful practitioner at the bar. He had a 
way of taking the court and jury into his confidence, 
of assuming their desire to know the exact truth in 
order that justice might be dohe, and of assisting them 
in their effort to understand the precise points at issue 
which seldom failed of getting them to see the matter 
about as it looked to him. ‘Oh, Loring’s so blanked 
honest,”’ said blunt Bob Hallett one day; “you 
can’t do any thing with him before a jury. They’ll be- 
lieve every word he says’’—and they did. When Mr. 
Loring was about sixty-five he gave up his practice to 
take charge of the affairs of the Massachusetts General 
Hospital Life Insurance and Trust Company, a cor- 
poration whose length of name was only exceeded by 
its power and importance in that community. Andin 
the charge of this great trust he remained until he 
died. Universally beloved and lamented, it was truly 
said of him that he was the first private citizen of the 
Commonwealth. 

Rufus Choate had a more extended reputation as a 
brilliant advocate than any of the others. Away from 
Boston he would probably have been assigned the next 
place to Webster. And even at the Boston bar, while 
the others ranked as his equals, there was none supe- 
rior. His age at this time was about fifty, perhaps a 
little under. (I think he was born in 1799, and the time 
of which Lam writing was 1848.) Unlike Curtis, Choate, 
as Lord Bacon said of himself, deemed all knowledge 
to be his province—literature, history, philosophy, sci- 
ence. He left no path of the human learning of his 
day unexplored. The brilliancy of his reputation as 
an advocate, and the broad scope of his general knowl- 
edge sometimes gave rise to the impression that his 
legal attainments were superficial. This was a great 
mistake. He was no less the profound jurist than the 
brilliant advocate. His tall, spare, slightly stooping 
figure, his haggard face, almost gloomy in repose, but 
lighting up with every play of humor, satire, eloquence 
or scorn; his long, curling, very dark silky hair falling 
in great disorder around his face, and kept in its dis- 
ordered condition by his habit of running his long fin- 
gers through it almost continuously; his wonderful 





ee 


command of language for all the purposes for which 
language can be used—his sudden surprises in opening 
up new and wholly unexpected aspects of case, hig 
unique appeals to the foreman of the jury, his start. 
ling comparisons, illustrations and rhetorical pirou. 
ettes, made Choate a man of whom courts, juries and 
spectators never wearied; and the constant wonder 
was, what will he do next? In reading over the gep- 
tence which I have just written, [ can see that it gives 
one an impression of a sort of flippancy. Perhaps thig 
was not wholly wanting; but to suppose that the total 
outcome of all this was any thing light and trivial 
would be an entire mistake. His play was the play of 
the lightning around a summer cloud, but his stroke 
was also the lightning’s stroke, and all the strength of 
the tempest and the voice of the thunder were near at 
hand. 

Sidney Bartlett was fifty at the time of which I 
write. For ten years at least he had stood among the 
first. Keen, polished, playful, easy; a very Harold 
Skimpole in his pleasant and apparently superficial 
way: yet untiring, relentless, cool, wary, nothing 
ruffled him; nothing baffled him; nothing was allowed 
to stand between him and the point he set himself to 
reach. But somehow it seemed as if nothing ever went 
deeper with him than part way through a thin fine 
skin. There were no great depths to be stirred, but 
there was a polished surface so smooth, so fine, so cool 
that opposition slid away from before it when pushed 
by the will that lay behind. Is this the reason why he 
lived to be ninety and kept his force and faculty tothe 
very threshold of the grave? It would go far to ac- 
count for it if there were nothing else. I well remem- 
ber Mr. Choate coming into the office where I, then a 
student, was sitting one day. A very important trial 
was in progress in which Mr. Choate was engaged and 
some questions were asked as to its progress. “And 
how is Bartlett?’’ said one. I can hear Mr. Choate’s 
voice now, as, with that wonderful inflection that 
seemed to draw the word out into a long bed or other 
place of calm repose—he answered, ‘* S-e-r-e-n-e ” and 
the laugh which followed showed what a portrait had 
been drawn in that one lengthened word.—F. J. Kings- 
bury in Waterbury Republican. 
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NOTES. 

( UCEER world this! A lawyerand an editor stood on 

) astreet corner in an Ohio town and saw a man 
murdered in cold blood. The murderer is a rich man, 
and after committing the deed he said to the law- 
yer andeditor: ‘* Here is $1,000 for each of you,defend 
me before the court and the people for the crime I have 
committed.” They took the money,and defended bim 
in their own way and according to their own profes 
sion—the editor through his paper and the lawyer 
through his mouth. The murderer, through their 
joint efforts, was acquitted. But see the difference— 
mark the result. The people said: ‘‘The editor is4 
scoundrel, and did so for pay. Lo! we will stop his 
paper, and no longer patronize him.”” The paper was 
stopped, the editor ruined financially and reducel toa 
pauper. But of the lawyer the peopie said: “ Be isan 
able man, deeply learned in the law, and deserves great 


credit for having obtained the avquittal of a man | 


guilty of murder. We will give him cur ‘aw basiness, 
and pay big fees.” They made him a judge, and as 
such he sent his partner, the editor, to the workhvuss 
and said he was a bad man, and should not only be de- 
prived of the means of living, but punished. Wedon't 
indorse the act of an editor in laboring for what is 
wrong or against what is right for money—but how 
about the lawyer ?—Leavenworth Times. 
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CURRENT TOPICS. 

HICAGO wanted the American Bar Association to 
meet in that city, and it did, that is, part of it 
met there. There was no such wonderful attendance 
of members however as one listening to Chicago’s 
predictions might have expected. Indeed all that was 
gained was an accession of members and bringing the 
association in contact with the bar of a large and 
prosperous city. This contact with the thinking 
members of the American bar must be a benefit to 
the members of the bar of Chicago, Like lawyers 
in any large city Chicago lawyers are too apt to be- 
come converts to the idea that the law is a trade 
having for its sole object the enrichment of members 
of the legal profession. It is well that such lawyers 
should have before them so impressive an object- 
lesson as David Dudley Field still struggling to do 
his duty by combatting this injurious heresy. 
Whether those great moralists, the Chicago news- 
papers, had this in mind in urging that the meet- 
ing of the American Bar Association should be held 

in Chicago is more than we can tell. 


We expected that a fine room would be placed at the 
service of the association that it might at least hear 
its members do some of the talking which habit is 
sure to cause them to indulge in. The members of the 
association hardly contracted for the second or third 
story of a church on one of Chicago’s best business 
corners, where the member, wet with perspiration 
from climbing the stairs in Chicago’s sultry August 
weather, for want of an elevator, could not hear the 
speakers, after reaching a seat, because the street cars, 
hammers, wagons, bells and other noises of such a 
place, proved too powerful for ordinary voices and or- 
dinary ears. The Chicago newspapers were expected 
to make the noise for the association however. But 
the astonished members of the association found 
that an incidental motion in the Cronin case pre- 
liminary to trial, the G. A. R. annual meeting at 
Milwaukee, politics, the London strike, base ball 
games, various races, murders and like items, were 
things of more interest to patrons of the Chicago 
hewspapers than the sayings and doings of any body 
of lawyers, no matter how eminent, who merely meet 
to discuss defects in the law vital to the business 
and people, and remedies for unreasonable delays 
in civil and criminal cases. Doubtless the news- 
papers are right. At all events they can prove they 
are right. It may be that there are novery serious 


defects in our laws and their administration, and that 
such men as David Dudley Field are laboring under 
illusions and delusions in the contrary opinion. Cer- 
tainly no great reforms in our laws will take place 
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believe the newspapers, the people will not demand 
any reform in the laws or their administration until 
they are told to do so by the machines that do their 
thinking —the newspapers. Still Chicago did en- 
tertain the association well despite drawbacks; and 
Chicago is a grand city despite her needless silly 
boasting. 


By far the most noteworthy thing about the 
convention was the high character of the address of 
the president, David Dudley Field, and of papers by 
Judge Henry B. Brown, Walter B. Hill, and Simeon 
E. Baldwin. Nothing could be imagined more im- 
pressive than Mr. Field, in the full possession of 
bodily and mental faculties of the highest order, at 
an age rarely reached by men in any calling who 
have been so active as he, as he closed his able ad- 
dress, itself largely an argument for codification and 
law reform, in these words: ‘‘ My closing utterances 
from this place to members of this association, and 
to all the members of my profession as well — a pro- 
fession to which I have devoted a long life, and 
which I greatly honor—shall be in these words: 
You must of course be true to your clients and the 
courts, but you must also give speedy justice to your 
fellow citizens, more speedy than you have yet given, 
and you must give them a chance to know their 
laws.” Who can successfully deny this statement 
or refute the argument iu favor of iaw reform and 
codification contained in these impressive words? 


Judge Brown very completely exposed the fallacy 
of western and southern laws which assume that 
the judge is an ignoramus, forbid him to charge 
juries upon facts, or law unless asked to do so by one 
of the lawyers in the case, and fail to provide good 
juries to try the cases at that. He well thinks the 
height of absurdity is reached when a court on ap- 
peal feels compelled to hold that a judge, who, on 
request, charged the jury on the law, but going a 
little further than the request, charged them cor- 
rectly on a point not involved in the request, com- 
mits a grave error. We agree with Judge Brown. 
When decent pay for good work is accorded judges 
in the south and west and such foolish trammels 
are removed, we shall have less stupid judicial work 
from those parts of the country to condemn in these 
columns. 


Mr. Hill’s paper presented arguments for relieving 
the Supreme Court of the United States that are un- 
answerable. About the remedies he seems to be in 
some doubt, Ex-Senator Trumbull hit the nail on 
the bead in the interesting discussion that followed 
Mr. Hill's paper by suggesting that the United 
States courts should be restricted to the jurisdiction 
that they possessed during the first fifty years of 
their history. He is right in saying the war made 
necessary the increased jurisdiction, and the war 
has passed away and so has the necessity for the 
increased jurisdiction. We agree with Mr. Wilson, 
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too, in the conclusion that a corporation should not 
be permitted to remove to the United States courts 
cases which involve no Federal question, merely be- 
cause the corporation resides, by a fiction of law, in 
another State. Such favoritism to corporations 
should be removed by law, and thus a large per- 
centage of cases in the United States courts can be 
kept in State courts where they should be tried and 
decided. 


Mr. Baldwin’s address was a finished and scholarly 
production which was heard with interest by all, 
and calculated to increase our good opinion of our- 
selves. Law-reform — not self-glorification — is our 
need however, although Mr. Baldwin’s paper by no 
means fails to point to defects in our present system 
of government and law. 


The simple bankruptcy act, by which bankruptcy 
is made a simple proceeding in equity in United 
States courts, having no needless and expensive 
detail, calling for not a single new official, judge or 
marshal is worth trying. The association is progress- 
ing in its work in favor of simple and uniform bills 
of lading and bills of exchange in inter-State com- 
merce. The meeting was well attended, interesting 
and successful. It was keyed to law-reform and pro- 
gress. Its influence upon the profession cannot be 
estimated in advance, but its work is certainly of a 
most encouraging character. Next week we shall 
give copious extracts from these three important 


papers. 


There is such a thing as irony so fine that the or- 
dinary reader cannot see it. We lately presumed 
on the fact that lawyers are not ordinary readers, 
and indulged in a little sarcasm, by including in a 
paragraph on stock-gambling judges, among the 
names of eminent judges who are conclusively pre- 
sumed to be above that sort of thing, the name of 
one who has long been notorious for just that sort 
of thing. We did not dream that anybody would 
take us to be ignorant of the common reputation of 
the person. Now we are receiving expostulations 
at the rate of two a day, with a great deal of useful 
information on the subject. 


The rude law tempers itself to lovely woman. It 
makes allowance for the frailty and vanity of the 
gentle sex. Eve doubtless looked with satisfaction 
at her image glassed in Eden’s fountains, and 
smiled as she thought that she had no rival. So 
the law now recognizes the innate and inalienable 
feminine privilege of looking in a mirror every time 
the woman passes one. The gallant Supreme Court 
of Michigan have just held this doctrine without 
dissent in Hudson v. Roos, the report of which 
comes to us on the favoring West wind from 
St. Paul. Madam Roos—the appellation shows 
her milliner or dressmaker — was sued for mirrors 











sold and delivered, and put up in her house. She 
avowed that she had not ordered them. The plain. 
tiff replied that she had kept and used them. The 
court said: ‘‘ According to the testimony of Madam 
Roos —and she had aright to goto the jury on 
her testimony — these mirrors were put up against 
her orders, while she was attending to a customer 
somewhere else; that they were so placed that 
when any one passed by them in the room they 
could not help looking in them, and that in that 
manner and to that extent they were used, but not 
otherwise. We do not think that this kind of use 
for a day or so, or until she could reasonably notify 
plaintiffs that she did not accept them, would be 
an acceptance; but if she used them for the pur- 
poses for which she purchased them, or for any 
other beneficial purpose in her business, without 
offering to return them or notifying plaintiffs to 
take them away, the jury might well treat such use 
as an acceptance of the mirrors.” And she gota 
new trial. 





> —— 


NOTES OF CASES. 





N Ungericht v. State, Indiana Supreme Court, June 
19, 1889, it was held that on a trial for violat- 

ing the Revised Statutes of Indiana, 1881, section 
2000, prohibiting labor on Sunday, except works of 
necessity, by shaving a man for hire, the question 
whether the shaving was a work of necessity is for 
the jury under proper instructions. The court 
said: ‘‘It is earnestly contended by the ap- 
pellant that shaving is a work of necessity, 
and that therefore it falls within one of the 
statutory exceptions, and that he is not liable 
to criminal prosecution for performing such work 
of necessity on Sunday. Many legal definitions of 
the word ‘ necessity’ are to be found in the authori- 
ties, but the following from the Chicago Legal News 
(vol. 12, p. 44) seems to give the result of all the 
authorities upon the subject: ‘The law contem- 
plates that the community has a general need that 
all should rest on Sunday. Most of the affairs and 
doings of week-days are less important than this 
need of a rest-day, but some few are superior. To 
keep the body physically sustained by food; to pro- 
vide the facilities for worship during some hours of 
the day, and for restful mental occupation during 
others; to nurse and heal the sick; to provide 
prompt burial for the dead; these and some other 
objects are superior to the need of general repose. 
Necessary work includes all that is indispensable to 
be done on Sunday in order to secure the attain- 
ment of whatever is more important to the commu- 
nity than its day of rest.’ It is perfectly clear how- 
ever that the word ‘ necessity," as used in this stat- 
ute, is incapable of an accurate and comprehensive 
definition. Any attempt by the courts to frame 4 
definition of general application would be more 
likely to produce confusion than certainty. The 
question in each case must be decided according to 
the circumstances, and is therefore more a question 
of fact than of law. Jfueller v. State, 76 Ind. 310. 
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In this case it is said: ‘What does ‘necessity,’ as 


used in this law, mean? It may be said, as has 
been said before, that it does not mean an absolute 
or physical necessity, but a moral fitness or propri- 
ety of the work or labor done under the circum- 
stances of any particular case. Generally speaking, 
it ought to be an unforeseen necessity, or if fore- 
seen, such as could not reasonably have been pro- 
vided against.’ Morris v. State, 31 Ind. 189. It 
was held more than fifty years ago that the matter 
of shaving customers was not a work of necessity, 
and therefore a violation of the law prohibiting the 
desecration of the Sabbath. Phillips v. Innes, 4 
Clark & Fin. 234; Bish. St. Crimes, § 245. In the 
ease of State v. Frederick, 14 Ark. 347, the court 
say: ‘The indictment need not to allege that it was 
not a work of necessity or charity. The courts will 
take judicial notice that the shaving of his custom- 
ers by a barber is a worldly labor, or work done 
by him in the course of his ordinary calling, and 
not within the exceptions of the statute.’ In the 
cases of Commonwealth v. Jacobus, and Commonwealth 
v. Williams, 15 Cent. Law J. 145, it was held that a 
barber who shaves persons on Sunday in a public 
shop is guilty of Sabbath-breaking. In the case of 
Commonwealth v. Jacobus, supra, the court say: ‘ But 
is it a work of necessity? Many persons shave them- 
selves on that day who are shaved by a barber on 
other days of the week, and not one in ten who 
shave on that day employ the services of a barber.’ 
In this case Jacobus shut up his ‘ tonsorial parlor’ 
at ten o’clock on Sunday morning, but the court 
thought that made no difference, and added: ‘If 
the closing of these shops on Sunday is an inconve- 
nience to the public, the remedy rests with the 
Legislature and not with the court.’ But it is held 
by this court that it must be left to the jury, asa 
question of facts, to determine, under proper in- 
structions from the court, what particular labor un- 
der the circumstances would constitute a work of 
necessity. Hdgerton v. State, 67 Ind. 588. In this 
case the question was submitted to a jury, under 
proper instructions from the court, as to whether 
the shaving of Juncker, under the circumstances, 
constituted a work of necessity. The jury found 
against the appellant upon that question. We can- 
not say that their verdict is not supported by the evi- 
dence.” See note, 55 Am. Rep. 556. 


In Carl v. State, Alabama Supreme Court, May 
22, 1889, it was held that whether the sale of ‘¢ bit- 
ters,” consisting of twenty per cent alcohol, and the 
remaining eighty per cent water, herbs, barks, roots, 
etc., is a violation of a prohibitory liquor law, de- 
pends upon the question whether in such article the 
distinctive character and effect of intoxicating liq- 
uor are present, so that it may be used as an in- 
toxicating beverage, notwithstanding the other 
Ingredients. If it cannot be so used, if the other in- 


gredients are medicinal, and the alcohol is a neces- 
Sary preservative or vehicle for them, the sale is 
lawful, The court said: “The purpose of prohibi- 





tory liquor laws is to promote the cause of temper- 
ance and prevent drunkenness. The mode adopted 
to accomplish this end is the prevention of the sale, 
the giving away or other disposition of intoxicating 
liquors. The evil to be remedied is the use of in- 
toxicating liquors as a beverage, rather than as an 
ingredient of medicines and articles for the toilet 
or for culinary purposes, and the object of the law 
in this particular must not be lost sight of in its in- 
terpretation. It is true, and we have so held in 
Carson's Case, that if the article sold was spirituous 
or other intoxicating liquor, the fact that it was 
sold for medicine would be no defense, unless there 
was an express exception in the statute. But we 
observed in that case as follows: ‘ We are not to be 
supposed as intimating that physicians or druggists 
would be prohibited, under such a statute as the 
one in question, from the bona fide use of spirituous 
liquors in the necessary compounding of medicines 
manufactured, mixed or sold by them. This would 
not be within the evils intended to be remedied by 
such a prohibitory enactment, nor even within the 
strict letter of the statute.’ Carson v. State, 69 Ala. 
235, 241; Woods v. State, 36 Ark. 36. We again 
said in discussing this same subject in Wall v. State, 
78 Ala. 417: ‘There may be cases perhaps where 
the bona jide use of a moderate quantity of spiritu- 
ous liquor in a medicinal tonic would not alone 
bring a beverage (or decoction) within the statute.’ 
This question is exhaustively discussed in the Jn- 
tovicating Liquor Cases, 25 Kans. 751; 8. C., 37 Am. 
Rep. 284 (decided in the year 1881), The Kansas 
statute prohibited the sale of ‘all liquors and mix- 
tures, by whatever name called, that will produce 
intoxication.’ It was not held to embrace standard 
medicines and toilet articles not ordinarily used as 
beverages, such as tincture of gentian, bay rum and 
essence of lemon, although containing alcohol. 
Whether it embraced certain cordials or bitters was 
held to be a question of fact dependent on the evi- 
dence as to their intoxicating qualities and ordinary 
use. Jt was said that ‘bay rum, cologne, paregoric 
and tinctures generally all contain alcohol, but in 
no fair or reasonable sense are they intoxicating liq- 
uors or mixtures thereof.’ And as to the cordials 
and bitters the question was said to be one of fact, 
which should be referred to the jury. ‘If the com- 
pound or preparation,’ said the court, ‘ be such that 
the distinctive character and effect of intoxicating 
liquor are gone, that its use as an intoxicating 
beverage is practically impossible by reason of the 
other ingredients, it is not within the statute. The 
mere presence of the alcohol does not bring the ar- 
ticle within the prohibition. The influence of the 
alcohol may be counteracted by the other elements, 
and the compound be strictly and fairly only a 
medicine. On the other hand, if the intoxicating 
liquor remain as a distinctive force in the com- 
pound, and such compound is reasonably liable to 
be used as an intoxicating beverage, it is within 
the statute, and this though it contain many other 
ingredients, and ingredients of an independent and 
beneficial force in counteracting disease or strength- 
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ening the system. ‘ Intoxicating liquors, or mix- 
tures thereof’— this, reasonably construed, means 
liquors which will intoxicate, and which are com- 
monly used as beverages for such purposes, and also 
any mixtures of such liquors as, retaining their in- 
toxicating qualities, it may be fairly presumed may 
be used as a beverage, and become a substitute for 
the ordinary intoxicating drinks.’ In King v. State, 
58 Miss. 737; S. C., 388 Am. Rep. 344 (1881), the 
defendants were indicted for selling intoxicating 
liquor without a license, and contrary to law. The 
article sold was ‘ Home Bitters,’ a decoction com- 
posed of thirty per cent of alcohol, and the rest of 
water, barks, seeds, herbs and other like ingredi- 
ents. It was alleged by the defendant to have been 
sold as a medicine. It was held that if the com- 
pound was intoxicating, and was sold as a beverage, 
the jury should convict; but if it was sold in good 
faith, only as a medicine, they should acquit. It 
was said: ‘One authorized to sell medicines ought 
not to be held guilty of violating the laws relative 
to retailing, because the purchaser of a medicine 
containing alcohol misuses it and becomes intoxi- 
cated; but on the other hand, these laws cannot be 
evaded by selling as a beverage intoxicating liquors 
containing drugs, barks or seeds which have medic- 
inal qualities. The uses to which the compound is 
ordinarily put, the purposes for which it is usually 
bought, and its effect upon the system, are material 
facts, from which may be inferred the intention of 
the seller. If the other ingredients are medicinal, 
and the alcohol is used either as a necessary pre- 
servative or vehicle for them —if from all the facts 
and circumstances it appears that the sale is of the 
other ingredients as a medicine, and not of the liq- 
uor as a beverage — the seller is protected; but if 
the drugs or roots are mere pretenses of medicines, 
shadows and devices under which an illegal traffic 
is to be conducted, they will be but shadows when 
interposed for protection against criminal prosecu- 
tion.’ See also Wall’s Case, 78 Ala. 417; Ryall’s 
Case, id. 410. To the same effect, substantially, is 
the case of Commonwealth v. Ramsdell, 130 Mass. 68 
(1881). We have quoted at length from the fore- 
going authorities because they seem to be carefully 
considered, and furnish suitable tests for the deter- 
mination of what may be considered intoxicating 
liquors within the meaning of our prohibition liquor 
laws, as accurate and just as seems to be practica- 
ble. We accordingly adopt the doctrine of these 
cases as the correct rule for the government of this 
case on another trial.” 


—_——_>___—_. 


MANDAMUS—TO INFERIOR COURTS— 
BREACH OF PEACE. 


MICHIGAN SUPREME COURT, JUNE 28, 1889. 


STATE, EX REL. WARE, V. LOVERIDGE. 


A writ of mandamus will not issue to compel a Circuit judge 
to assume jurisdiction over and try an information in a 
case of private trespass for which a civil action lies. 

Insulting and abusive language used toward one in the imme- 
diate presence of his family may amount to a breach of 





the peace at common law, punishable under Howard's 
Statutes of Michigan, section 9434, providing for the pun. 
ishment of common-law offenses for which no express 
provision is made by statute. 


A PPLICATION for writ of mandamus upon relation 

of William E. Ware, county attorney of Branch 
county, to Noah P. Loveridge, judge of Circuit Court, 
Branch county, touallow the prosecution of William 
Foster, upon an information filed against him in that 
court, for entering, while drunk, the dwelling of Wil- 
liam Goodwin and using therein obscene language 
toward him and his family. 


William E. Ware, in pro. per., for relator. 


Henry C. Loveridge and John B. Shipman, for re- 
spoudent. 


CAMPBELL, J. Relator applies for a mandamus to 
compel respondent to assume jurisdiction over and try 
an information for what is claimed to have been a 
breach of the peace. Such an application for the ex- 
ercise of our extraordinary jurisdiction in a case of 
private trespass for which a civil action would lie is un- 
precedented, as I believe, in jurisprudence. The only 
instance in which we have ever before been called 
on for a mandamus was in a series of cases of felony 
affecting the public interests directly, where indiect- 
ments had been found in the Wayne Circuit Court, 
and certified to the Recorder's Court of Detroit for 
trial, and the latter court, on doubts of jurisdic- 
tion, refused to try them. The cases involved consti- 
tutional questions, and the calling of a grand jury had 
been resorted to in order to reach parties who would 
not have been prosecuted without it. The circum- 
stances were urgent and peculiar, and while I am not 
prepared to say we cannot use our discretionary pow- 
ers in petty misdemeanors, Ido not think the inter- 
ference would be desirable, or that the public interest 
would be subserved in compelling a Circuit judge to 
do what we could not require of a prosecuting attor- 
ney; but as the questions have been presented and ar- 
gued, and the relator’s zeal has induced him to regard 
the matter as one of practical moment, there will be 
no barm done by considering it. 

The facts set out show, if true, that one William Fos- 
ter, while drunk, entered the house of one William 
Goodwin, and iu presence of said Goodwin, his wife, 
Mary Goodwin, and his son, Clarence Goodwin, used 
some obscene language concerning his own wife, who 
was not present, and another person, not described, 
whom he referred to as Anna, and used some other 
abusive ana improper language, partly not specified. 
There is nothing in the affidavit on which Foster was 
held to examination indicating that he threatened, or 
that Goodwin expected or feared, personal violence. 
As described, the performance was the vaporing of & 
filthy-minded person whose tongue was loosed by 
drinking, and who was certainly an unsavory and un- 
desirable visitor, but nothing legally worse. The only 
ground on which relator has endeavored to bases 
claim of breach of the peace is that this language was 
calculated to provoke violence; and it is on the ground 
that this case does not happen to come within the 
penalties of any of our statutes that it is claimed to be 
punished asacommon-law misdemeanor, and there- 
fore beyond the jurisdiction of a justice of the peace, 
and punishable by a heavy fine and an imprisonment 
at least quadruple of that which a justice could im- 
pose, and more than fourfold heavier than any court 
of record could impose for similar offenses committed 
in public, and not in private, and directly and una 
voidably violating the public peace. No principle 8 
more universally settled than that which deprives all 
courts of power to infer, from their judicial ideas of 
policy, crimes not defined by statute or by common 
law precedents. Nothing can beacrime until it bad 
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been recognized as such by the law of the land. It is 
a fixed rule that an act must be left to civil remedies, 
unless it has been recognized as so dangerous to the 
public as to need repression or punishment as a wrong 
to the body politic. 

Our statutes which contain the saving clause cover- 
ing offenses which may have been accidentally over- 
looked in framing them, confine it to offenses punish- 
able at common law. How. Stat., § 9434. This must 
necessarily mean the common law as previously recog- 
nized and defined by the only source of the common 
criminal law—in the course of judicial precedents—in 
the light of which all of our statutes themselves are 
construed. It isa significant fact that very few, and 
it may perhaps be said that none, of the recognized 
books of authority on the criminal law contain any 
such titleas *‘ Breach of the Peace,” with a definition 
of it. The books almost universally divide crimes into 
lasses, and breaches of the peace, so far as they are 
found defined at all, are found either as offenses 
against the lives and persons of individuals or as pub- 
lic disturbances, except where for certain reasons they 
are made felonies. But there is aclass referred to in 
the decisions and commentaries which seems to fix the 
nature of the offenses which may be so classed beyond 
doubt. 

One of the primary objects of the creation of the of- 
fice of conservators and justices of the peace was to 
prevent breaches of the peace, by putting persons un- 
der bonds for keeping the peace, or for their good be- 
havior, which includes breaches of the peace, and 
more. The breach of the peace threatened was the oc- 
casion for requiring such security. Any breach of the 
peace committed afterward forfeited the recogni- 
tances. The rulings under these heads give us the 
most reliable information of what was meant by the 
term ‘‘ breach of the peace.”’ The present case is very 
plainly excluded by all the reliable authorities from 
that category. The only cases of breach of the peace 
not involving open disturbance in public places, and 
to the actual annoyance of the public at large or per- 
sons employed and actually engaged in public fune- 
tions, require personal violence, either actually in- 
flicted or immediately threatened. ‘There are in some 
of the definitions references to language tending to 
provoke a breach of the peace, and relator’s claim is 
based on this; but the authorities have very plainly 
held that this covers nothing that is not meant and 
adapted to bring about violence directly. It is laid 
down very positively that insulting and abusive lan- 
guage does not come within the rule, but it must be 
threats of immediate violence, or challenges to fight, 
or incitements to immediate personal violence or mis- 
chief. It has always been recognized that in a certain 
sense slander is actionable chiefly for the reason that 
it has a provoking tendency; but slander,no matter 
how offensive, is not indictable, and it is not recog- 
nized as ground for requiring security to keep the 
peace. No words whatever, from their offensiveness 
and inciting tendency, are held to be breaches of the 
peace, with or without other circumstances not in- 
volving personal violence. 

Hawkins, in chapters 60 and 63 of his Pleas of the 
Crown, goes very fully into the subject, and points 
out the distinction always recognized by the authori- 
ties between words which, however abusive and offen- 
sive, may excite anger and those which directly incite 
to and invite violence; and even when used in public, 
it is shown that they do not constitute an affray, 
Which requires physical violence; and this is, as shown, 
the essential element of a breach of the peace commit- 
ted, attempted or directly and immediately threat- 
ened. This same distinction is recognized by Mr. 
Bishop in section 560, vol. 1, Criminal Law, where he 
Tefers to Com. v. Edwards, 1 Ashm. 46, a case directly 





in point. Thesame question is treated at some length, 
with illustration, in 4 Co. Inst. 180, 181, where the lia- 
bility under a recognizance to keep the peace is dis- 
cussed. Itis also clearly dealt with in Wood’s Insti- 
tutes, p. 423. The question of what is meant by tending 
to provoke violence, which seems to have been re- 
garded as a somewhat unfortunate ambiguity, has 
been so frequently and so uniformly disposed of as to 
leave no doubt on the law. The word originally hada 
much narrower meaning than it afterward received in 
popular use. There are many references, more or less 
explicit, which beur inthe same direction, partly by 
enumeration and partly by other equally satisfactory 
reasons. It has been held on this principle that op- 
probrious words will not justify an assault, while it is 
equally familiar doctrine that a breach of the peace 
will do so. 

Arrests for breaches of the peace, without process, 
have always been put upon the necessity of preventing 
violence. In the old digests and similar compends, as 
well as in the standard commentaries, it is laid down 
that an indictment will not lie for private wrongs not 
directly affecting the public; and under the head of *‘In- 
dictment,”’ in Bacon and Comeyn,as well as in the other 
digests, the lists of cases indictable and not indictable 
follow the rule referred to. In referring to the juris- 
diction of the ‘‘ Leet,’’ Comeyn says it is to inquire of 
all assaults, affrays, or blood split, or any open breach 
of the peuce. Under the head of *‘ Imprisonment,” 
the right to arrest without a warrant is denied for in- 
sults and contemptuous words, even against a magis- 
trate not exercising his office; although in some cases, 
where this abuse is committed in public, and leading 
to riotous demonstrations and tumult, it may be dif- 
ferent. On the same principle, disturbances of public 
worship, or of other public assemblies, have been rec- 
ognized as breaches of the peace, on account of the 
more dangerous character of tumultuous acts over 
those not done in public. And under the head of 
“Justices of the Peace” the doctrine as to requiring 
security, as well as what will forfeit it, is applied in 
favor of complainants, when a person has just cause 
to fear that another will burn his house, or do him a 
corporal hurt, or procure others to do him such, or 
threaten to imprison him, but not because at variance, 
or that harm will be done of another kind. 

So it is said the security is not to be forfeited for 
abusive language, or similar grievances, because they 
do not tend directly to the breach of the peace, nor 
for trespasses not to the person. It has always been 
held, and very wisely, that personal injuries purposely 
inflicted have a direct tendency to disturb the public 
tranquillity: but there are very few cases where what 
is essentially a private, and not a public, grievance has 
been adopted into the list of crimes. Trespasses are 
generally left to redress by private remedies, and until 
the legislative authority discover that particular 
wrongs require more stringent treatment, it is wise to 
so leave them. 

Public policy has never favored the needless multi- 
plication of crimes, partly because the public ought 
not to be saddled with the expense, and the public 
peace ought not to be scandalized by the use of public 
agencies to gratify private spite. If our statutes had 
been so framed as to encourage the multiplication of 
petty prosecutions there might be more plausibility in 
the desire to put great and small misdeeds on the 
same plane. But our laws have indicated a more sen- 
sible spirit. If foul and abusive language should be 
punished anywhere it should be where it actually dis- 
turbs the public; but in the few instances specifically 
provided for, these disturbances are very lightly dealt 
with. Disturbance of public worship is punishable 
by a penalty of not more than $50, or imprisonment 
not more than thirty days. How. Stat., § 9295. Dis- 
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turbances of election and public meetings are punish- 
able by fine of no more than $20, or imprisonment not 
more than ten days. Id., § 9296. Nocourt of justice 
can fine for contempt committed in its presence, no 
matter how aggravated, by fine of more than $250, and 
imprisonment not more than thirty days. Id., § 7235. 
A justice can punish au assault much more severely 
than the disturbances specified. It is preposterous to 
suppose that abuse in private can be as dangerous or 
offensive to the public as the same would bein public; 
and it would be singular if there should be a possibil- 
ity, under our statutes, of finding an omitted case in- 
volving such consequences. The common-law author- 
ities do not justify it, and the proverb that ** hard 
words break no bones”’ is as well maintained in the 
theory of jurisprudence as in the popular sentiment. 

In addition to the previous references, which are 
justified by the adjudications, the following citations 
are applicable: Ex parle Marlborough, 5 Q. B. Div. 955; 
Ex parte Chapman, 4 Ad. & El. 773; Rex v. Storr,3 
Burr. 1699; Rex v. Atkins, id. 1706; Rea v. Dunn, 12 
Ad. & E1. 599; Ex parte Mallinson, 16 Q. B. Div. 367; 
Ex parte Hulse, 7 Law & Eq. 414; Lord Vane's Case, 2 
Strange, 1202; 13 East, 171, note; Com. Dig., “* Justices 
of the Peace,” B. 8; 4 Co. Inst. 181; Wood Inst. 423; 
1 Russ. Crimes, 750; Toml. Law Dict., ‘Justices of the 
Peace;” 2 Hawk. P. C. 26; 4 Bl. Com. 215, 216. 

The mandamus should be denied. 


CHAMPLIN, J., concurred with CAMPBELL, J. 


Lone, J. I concur in the result reached by my 
brother Campbell in this case, but IT am not prepared 
to say that insulting and abusive language used toward 
one in the immediate presence of his family may not 
come within the definition of a breach of the peace at 
the common law. It is true that indictments will not 
lie for private wrongs not directly affecting the public, 
but where the conduct and language of the individual 
is such that its natural and necessary tendency is to 
incite others to open violence, and provoke assaults, 
such conduct and language ought to constitute a public 
offense. In Desty'’s American Criminal Law, section 
91, the rule is laid down that every person who, with- 
out authority of law, disturbs the peace and security 
of the public, or who commits any act which tends to 
provoke orexcite others to a breach of the peace, is 
guilty of a misdemeanor; and all acts tending to dis- 
turb the public peace are indictable at the common 
law. Itis not necessary that the peace be actually 
broken to lay the foundation to such a proceeding. If 
what is done is unjustifiable and unlawful, tending 
with sufficient directness to break the peace, no more 
is required. Our statute does not define the offense, 
but provides a punishment upon conviction of the of- 
fense, as it is recognized at the common law as a mis- 
demeanor; and noneof the writers upon the common 
law treat the subject under a distinctive title as 
* Breach of the Peace.” Itis provided by our statute 
that “every person who shall commit any indictable 
offense at the common law, for the punishment of 
which no provision is expressly made by any statute 
of this State, shall be punished by imprisonment in 
the county jail not more than two years, or by fine not 
exceeding two thousand dollars, or by both, in the dis- 
cretion of the court.”” How. Stat., § 9434. A convic- 
tion of a breach of the peace would be punishable un- 
der this statute. 

It will be seen that the punishment is much more 
severe than assaults and batteries, and other like of- 
fenses. In some of the States the Legislature has de- 
fined by statute what acts shall constitute the offense, 
and has prescribed the punishment therefor. Some 
mode of punishment, as for a public offense, should be 
provided and prescribed by the Legislature for this 
class of cases, though the offense does not fall within 








the common-law definition of a breach of the peace, 
That one may enter the dwelling of another, and there 
in the presence of his family use abusive and insulting 
language, and the party be left to his remedy in a pri. 
vate action only, would seem to require of the Legisia. 
ture some means of redress for such abuse and insults 
more speedy than is to be had in an action for tres. 
pass or slander. The party injured may indeed expel 
the offender, and eject him from the premises, using 
such force, and only such, as may be required todoso, 
and may bave a privateaction; but this does not often 
meet the requirements of such cases. The home of 
every person is held sacred. There one may retire, and 
under the law be protected in its quiet and peaceable 
enjoyment. It is his castle, into which no man 
may offensively intrude; and yet we find, as in this 
case, a stranger entering there, drunk and boisterous, 
calling the wife of the householder ‘a damnation 
liar,” and using other vile and obscene language, and 
are compelled, under precedents too well settled to be 
overturned, to turn the aggrieved party over to his 
civilremedy under the law. Suca outrageous con- 
duct should subject the party to punishment as fora 
public offense; but itis a matter of legislative con- 
cern, and not for the courts. Courts cannot extend by 
construction these long-settled rules to meet the exi- 
gencies of some particular case. 


CHAMPLIN and Monrsg, JJ., concurred with Long, J. 


SHeRwoop, ©. J. (dissenting). I must entirely dis- 
sent in this case from the conclusion reached by my 
brethren in their opinions filed, and from the reason- 
ing by which they justify it. [can never consent to 
the doctrine that the public peace, which the law se- 
cures to the citizen of this State, does not include and 
secure the tranquillity of the home agaiust invasion by 
the lawless and violent; and it should be held that 
among the most important duties courts and conserva: 
tors of the peace have to perform is to be vigilant in 
protecting the quiet and sanctity of the home; and 
when the administration of the law fails to do this, it 
ceases to become useful in any community ; and where 
its means to furnish such protection is limited toa 
civil action against the marauder and desperado, it 
fails not only to accomplish the object intended, but 
is unworthy of the respect of all classes of our people. 
It is substantially conceded, that if the violator of the 
rights of the injured family in this case had committed 
the same offense upon the public streets, he would 
have been guilty of a great outrage of the public peace. 
I think it must be regarded as a strange doctrine in- 
deed that such action should be held less atrocious be- 
cause committed by entering the home of this family, 
two rods distant, where the consequences were of & 
far more serious character. I think the action taken 
by the prosecuting attorney was right; that he should 
be commended for his vigilance, and the mandamus 
should be granted. 


a 


TELEPHONE COMPANIES—DISCRIMINA- 
TION. 


VERMONT SUPREME COURT, JUNE 27, 1889. 


CoMMERCIAL Unton Tet. Co. v. NEw ENGLAND 
TELEPHONE AND TELEGRAPH Co. 


A public telephone company, having furnished telephonic 
facilities to one telegraph company with the consent of 
its licensor, is bound to furnish like facilities to all other 
telegraph companies, notwithstanding it is forbidden to 
do so by its contract with the owner and licensor of the 
patent, 

The validity of such a contract cannot be maintained under 
the Revised Statutes of the United States, section 4884, 
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providing that every patent shall give the patentee, etc., 
the exclusive right to make, use and vend the patented 
article. The monopoly conferred by a patent cannot ex- 
clude any portion of the public from the benefit of it, 
when it is used for a public purpose. 


— for mandamus. 


Wilson & Hall, for relator. 
Wales & Wales, for defendant. 


TyLeR, J. This case was heard on the bill, answer 
aud agreed statement of facts. The relator and the 
defevdant are corporations chartered and existing un- 
der the laws of the State of New York. The former as 
atelegraph company, since January, 1887, aud the lat- 
ter as a telephone company, since January, 1886, have 
been doing business in this State in compliauce with 
its laws, with offices in the town of Rutlaud. The de- 
fendant, for certain fixed and uniform prices, had 
placed its telephones in public and private buildings 
and places of business in said town, and connected 
them with its central office. It had also connected the 
Western Union Telegraph Company with its central 
office, so that the latter company and its patrons, at 
the date of this petition, eujoyed all the privileges 
and profits to be derived from such connection. In 
February, 1888, the relator requested the defendant to 
place a telephone in its office in Rutland, and connect 
the same with its central office, and to grant to the re- 
Jator and its patrons the privileges accorded to others, 
tendered to the defendant payment for such use and 
service, and offered to comply with all reasonable rules 
and regulations of the defendant company. The latter 
refused this request for the reasons stated in its an- 
swer, and specifically set forth in the Exhibits A and 
B, except on the conditions mentioned in Exhibit B. 
The defendant is the licensee by Contract A of the 
American Bell Telephone Company, a corporation cre- 
ated by and existing under the laws of Massachusetts. 
It is provided in said contract that no office or line of 
the defendant can be connected with any telegraph 
wire, except by lines of the licensor or parties spe- 
cially designated by it for this purpose, and that no tele- 
graph company, unless specially permitted by the li- 
censor, can be a subscriber of the defendant, and so 
entitled to the use of its telephone; that the licensor 
in and by said contract reserved to itself the exclusive 
right to build and to have built all lines connecting 
the various offices of the defendant with telegraph offi- 
ces, and the right to operate such connecting lines; 
and further reserved the title and ownership of all lines 
which should be built, connecting the offices of said 
company with telegraph offices. The contract further 
provides that, in case of violation by the defendant of 
any of its terms and conditions, such violation shall, in 
the election of the licensor, after certain prescribed no- 
tice, work a forfeiture of all its rights under the con- 
tract,and subject the defendant to other serious lossand 
damage. The defendant claims in the answer that it 
is legally prevented and restrained from connecting 
any of its offices with any telegraph company’s office, 
and from allowing any telegraph company to become 
one of its subscribers, except by and with the special 
permission of the American Bell Telephone Company, 
its licensor, and that such permission in this case has 
not been given. 

Said Exhibit B contains the restriction, viz. : ‘* They 
are not to be used for any toll or consideration to be 
paid by any person, other than the subscriber, nor for 
furnishing any part of the work of collecting, trans- 
mitting or delivering any message in respect of which 
any toll or consideration has been or is to be paid to 
any party other than the exchange (respondent), nor 
for transmitting market quotations or news for sale, 
publication or distribution, nor for calling messengers, 





except from the central office, or performing any other 
service in competition with service which the exchange 
may undertake to perform.” 

The Western Union Telegraph Company's office in 
Rutland, by an arrangement with the respondent and 
the American Bell Telephone Company, is furnished 
with a telephone, and connected with the central tele- 
phone and connecting line, for the purpose of trans- 
mitting aud delivering telegraph messages from the 
subscribers and other customers of the exchange at 
Rutland to said Western Union Telegraph Company, 
and transmitting messages from Western Union Tele- 
graph Company to such subscribers and customers, for 
the consideration of two cents for each message so de- 
livered by telephone. Said Western Union Telegraph 
Company pays the respondent two cents for each mes- 
sage, and said American Bell Telephone Company fif- 
teen per cent on all the tolls received for transmitting 
such messages over the lines of said Western Union 
Telegraph Company, of which fifteen per cent the re- 
spondent is to receive fifty per cent. The relator 
claims that the defendant, having come into this State 
and established a telephone system under our laws, 
and erected its lines and a central office in Rutland, 
has become a public servant—a common carrier of 
speech for hire—and is bound to serve all persons and 
corporations alike, upon their tender of equal pay for 
equal service, and a compliance with the defendant’s 
rules and regulations. On the other hand, the defend- 
ant claims that its powers are restricted by the terms 
of its license; that its licensor, being the exclusive 
owner of its patents and property, had a right to grant 
to the defendant such limited use thereof as it pleased. 
The question here presented is not anew one. Counsel 
for the respective parties have, with great diligence 
and fairness, brought together in their briefs all the 
decided cases in this country that can throw light on 
the subject. 

The principle contended for by the relator has fre- 
quently been applied to railroads and other carriers of 
persons and freight. 

It was held in Bennett v. Dutton, 10 N. H. 481, that 
the proprietors of a stage coach, who hold themselves 
out as common carriers of passengers, are bound to re- 
ceive all who require a passage, so long as they have 
room, and there is no legal excuse for a refusal; and 
it is not a lawful excuse that they run their coach in 
connection with another coach, which extends the line 
to a certain place, and have agreed with the proprietor 
of such other coach not to receive passeugers who 
come from that place on certain days, uvless they come 
in his coach. 

In the case of Express Co. v. Railroad Co., 57 Me. 
188, the defendant let to the Eastern Express Com- 
pany, for four years, the exclusive use of a certain sep- 
arate apartment in a car attached to each of its pas- 
senger trains for the purpose of transporting the 
express company’s messenger and merchandise, and 
agreed that it would not, during the continuance of 
such contract, let any space in any car on its passenger 
trains to any other express carrier; and the defend- 
ant, before the expiration of such contract, but after 
reasonable notice, refused to receive upon any terms 
from the New England Express Company such pack- 
ages as are usually carried by express companies to be 
transported by its passenger trains. It was held that 
“common carriers are bound to carry indifferently, 
within the usual range of their business, for a reason- 
able compensation, all freight offered, and all passen- 
gers who may apply. For similar equal services they 
are entitled to the same compensation. All applying 
have an equal right to be transported or to have their 
freight transported in the order of their application. 
* * * The very definition of a common carrier ex- 
cludes the idea of the right to grant monopolies, or to 
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give special and unequal preferences. It implies indif- 
ference as to whom they may serve, and an equal 
readiness to serve all who may apply. * * * They 
cannot, having the meaus of transporting all, seiect 
from those who may apply some whom they will, and 
reject others whom they can but wiil not carry. They 
cannot rightfully confer a monopoly upon individuals 
or corporations.”’ See also Sandford v. Railroad Co., 
24 Penn. St. 378. 

In the case of Express Co. v. Railroad Co., 8 Fed. 
Rep. 799, the complainant, an express company, had 
been for many years engaged in carrying on an express 
business over the defendant’s railroad. No written 
contract was ever entered into between the parties, 
but the business was carried on without objection, 
and upon terms mutually satisfactory, until some time 
in the year 1880, when the defendant asserted its own 
right to transact all the express business upon its line, 
and attempted to eject the complainant therefrom. 
Upon the application of complainant, a temporary in- 
junction was granted; and, upon a motion to dissolve 
the same, McCrary, J., said that it was the duty of the 
defendant, asa public servant, to receive and carry 
goods for all persons alike, without injurious discrim- 
ination as to rates or terms; that railroad companies 
must carry express packages and the messenger in 
charge of them, for all express companies that apply, 
on the same terms, unless excused by the fact that so 
many apply it is impossible to accommodate all. 

The same was held in Samuels v. Ruilroad Co., 31 
Fed. Rep. 57, where defendant discriminated against 
one of two rival lines of steamboats by charging it fifty 
cents a hundred more for freight than the other. Also 
where a railroad company has established commuta- 
tion rates for a particular locality, and sold commuta- 
tion tickets thereat to the public, the refusal of sucha 
ticket to a particular individual, ander the same cir- 
cumstances and upon the same conditions as such 
tickets are sola to the rest of the public, isan unjust 
discrimination against him, and a violation of the prin- 
ciples of equality which the company is bound to ob- 
serve in the conduct of its business. Stute v. Railroad 
Co., 2 Atl. Rep. 803. 

In McCoy v. Railroad Co., 13 Fed. Rep. 3, it was held 
that a railroad company was bound to transport over 
its road and deliver to all stock-yards, at a certain 
point reached by its line, all live stock consigned which 
shippers desired to consign to them, upon equal terms 
and in Jike manner, and it cannot bind itself to per- 
form this duty for one to the exclusion of anotherand 
competing yard; and in Hays v. Pennsylvania Co., 12 
Fed. Rep. 309, it was held that a railroad, though 
owned by a corporation, is, in a qualified sense, a pub- 
lic highway, constructed for public uses, and every- 
body constituting part of the public for whose benefit 
it was authorized is entitled to an equal and impartial 
participation in the use of the facilities it is capable of 
affording. A discrimination in the rates of freight be- 
tween the same points is unreasonable and unjust. 

The same rule bas been applied to gas-light compa- 
nies. Where a citizen has made all necessary prepara- 
tions to receive and use gas in his store or residence 
upon the line of a company’s pipes, upon his compli- 
ance with the reasonable terms and rules of the com- 
pany the latter is bound to furnish him gas. Shepard 
v. Gas-Light Co., 6 Wis. 539; People v. Gas-Light Co., 
45 Barb. 137. 

A case more directly in point is that of Friedman v. 
Telegraph Co., 32 Hun, 4, where a suit was brought to 
restrain the removal of two instruments in plaintiff's 
place of business. It was held that the defendant, be- 
ing a public corporation, could make no distinction in 
respect to persons who wish to partake of the privi- 
leges which it was created to furnish, and owes the 
duty impartially to grant to all who comply with its 








rules the privileges furnished. See also Smith v. Tele 
graph Co., 42 Hun, 454, which was a suit brought to 
restrain the removal of ‘a ticker”? or reporting in. 
strument, maintained and operated by the defendant, 
and from doing or failing to do any act which would 
in any way interfere with the receipt by the plaintiff 
of the quotations of the New York Stock Exchange, 
The court, in commenting upon the obligations of cor. 
porations to the public, said: ‘‘These obligations do 
not rest on contract, but on the ground that when one 
is engaged in a business, public in its nature, he must, 
if public policy requires, serve the public impartially.” 

The case of State v. Telephone Co., 22 Alb. L. J. 
363, was an application for mandamus to compel the 
defendant to connect the plaintiff's office with its wires, 
and give it the use of telephonic facilities. The de- 
fendant contended that it could not be compelled todo 
so, because by the terms of its license from the pa- 
tentee of the invention it was forbidden to connect 
with any telegraph office or permit any telegraph com- 
pany to become one of its subscribers. Thayer, J., 
said: “*In my judgment, this clause of the contract is 
indefensible when called in question by any person or 
corporation injuriously affected thereby. In so far as 
the contract between the respondent and the patentee 
compels the former to discriminate against one class of 
its would-be customers, and to deny them the same 
privileges and service which it accords to others, the 
contract is invalid. It is not possible to admit the prin- 
ciple that a railroad, telegraph or telephone company 
may avoid the performance of any part of the para- 
mount duty they owe to the entire public by contract 
obligations which they may enter into, even with the 
patentee of an invention.” 

In Transfer Co. v. Telephone Co., 24 Alb. L. J. 283, 
the plaintiff was a proprietor of public omnibuses and 
carriages, and the defendant wasa telephone company, 
and also proprietor of public carriages. Upon an ap- 
plication by plaintiff for an injunction to restrain the 
defendant from removing its telephone from the plain- 
tiff’s office, and from refusing to transact its (plain- 
tiff’s) telephone business pursuant to contract, the de- 
fendant insisted that a mere rival in one branch of its 
business could not force it to afford it facilities which 
it had provided for anvther branch of its business. The 
court said “that the real contention between the 
plaintiff and defendant is confined to their carriage 
and coupé services; defendant insisting that, as against 
plaintiff, a rival in that business, it has the right to & 
monopoly in the use of its own telephonic methods of 
communicating, and receiving orders for coupés; that 
a mere rival in one branch of its business cannot force 
it to afford it the facilities which it has provided for 
another branch of its business; * * * that defend- 
ant is engaged in two distinct employments—one in 
operating a telephonic exchange, and the other in ope- 
rating a carriage or coupé service. Plaintiff and de- 
fendant are not rivals in the former business, and as to 
that part of defendant’s business it occupies the same 
position toward plaintiff as it does toward the rest of 
the public; that defendant is a quasi public servant, 
and as such is bound to serve the general public, in- 
cluding plaintiff. on reasonable terms, with impartial- 
ity; that defendant is governed by the principles of 
the law of common carrier.”’ 

In Telephone Co. v. Telegraph Co., 66 Md. 399, the 
court, holding the same view, said: ‘‘The telegraph 
and telephone are important instruments of commerce, 
and their service as such has become indispensable to 
the commercial and business public. They are public 
vehicles of intelligence, and they who own or control 
them can no more refuse to perform impartially the 
functions that they have assumed to discharge than & 
railway company, as a common carrier, can rightfully 
refuse to perform its duty to the public. * * * 
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They have no power to discriminate, and, while offer- 
ing readily to serve some, refuse to serve others.” 

A recent case, and one relied upon by the relator’s 
counsel, is that of Slate v. Telephone Co., 23 Fed. Rep. 
539 (Cir. Ct., E. D. Mo.), which arose upon a state of 
facts nearly identical with those in the case at bar, 
Brewer, J., in giving the opinion of the court, from 
which Treat, J., dissented, said: ‘* Now, the question is 
whether the court can compel this defendant, doing the 
telephonic business of this city, to establish communi- 
cation with any other individual or compavy than that 
permitted by its license from the patentee. I believe 
fully in the sacredness of property, but I think all 
property stands upon an equal basis, whether that 
property consists of gold dollars in your pocket, real 
estate, or the ownership of a patent. Thereis no pe- 
culiar sunctity hovering over or attaching to the own- 
ership of a patent. It is simply a property right, to be 
protected as such. Starting from that asa basis, while 
every property owner may determine for himself to 
what he will devote his property, yet the moment he 
puts that property into what I perhaps may, for lack 
of a better expression, define as the ‘ channels of com- 
merce,’ that moment he subjects that property to the 
jaws which control commercial transactions. * * * 
A telephonic system is simply a system for the trans- 
mission of intelligence and news. It is, perhaps, in a 
limited sense, and yet in a strict sense, acommon car- 
tier. {[t must beequal in its dealings with all. It may 
not say to the lawyers of St. Louis: * My license is to 
establisn a telephonic system open to the doctors and 
the merchants, but shutting out you, gentlemen of the 
bar. The moment it establishes a telephonic system 
here, it is bound to deal equally with all citizens in 
every department of business; and the moment it 
opened its telephonic system to one telegraph com- 
pany that moment it puts itself in a position where 
it was bound to open its system to any other telegraph 
company tendering equal pay for equal service. So 
my conclusion is that, notwithstanding the terms of 
this license, which seemed to inhibit it from dealing 
orgiving its telephonic privileges to any other tele- 
graph company than the Western Union, the moment 
it established its telephonic system here—that mo- 
ment it compelled itself to respond to the demands 
of any telegraph company or any individual in the city 
tendering to it equal pay for equal privileges. The ap- 
plication for mandamus will be sustained.” 

The Supreme Court of Nebraska has rendered a sim- 
ilar decision in State v. Telephone Co., 22 N. W. Rep. 
237. 

The same question was before the Supreme Court of 
Pennsylvania in Telephone Co. v. Com., 3 Atl. Rep. 825, 
whicb contains a full review of the decided cases, and 
in which the same doctrine is held. See also People 
v. Telephone Co., 19 Abb. N. C. 466 (decided in 1887). 

The rule of law recognized in the foregoing cases 
does not in any wise conflict with section 4884 of the 
Revised Statutes of the United States, which in sub- 
stance provides that every patent shall contain a grant 
to the patentee, his heirs or assigns, of the exclusive 
right to make, use and vend the invention or discov- 
ery throughout the United States; nor with the decis- 
ion of the United States Supreme Court in Gayler v. 
Wilder, 10 How. 478, that the monopoly of making, 
using and vending an invention or discovery created 
by this statute is all there is of a patent; that it is the 
power to exclude others from using the products of his 
labor without his consent which constitutes the whole 
Property of a patentee. It is true that the owner may 


divide his right, conveying to one the right to make, to 
another the right to use, and to another the right to 
vend ; that he may limit the time and the territory 
within which the subject of his patent may be used. 
Adams v. Burke, 17 Wall. 453; Mitchell v. Hawley, 16 





id. 544; Nicke v. Kleinkuecter, 7 O. G. 1098; Telegraph 
Co. v. Brooklyn, 14 Fed. Rep. 255. 

As to the right of the owner of a patent to limit the 
purpose for which it may be used, the case of Manu- 
facturing Co. v. Owsley (Cir. Ct., N. D. Ill), 27 Fed. 
Rep. 100, is in point. There it was held that where a 
license does not purport to give an unlimited right to 
the use of the patent, but restricts the right to ma- 
chines of certain descriptions, when the licensee makes 
machines not in conformity to his license, but 
within the patent, he not only violates his express 
covenant not to do so, but violates the patent. These 
general principles of law are specially applicable to pa- 
tents and patented articles designed for private use. 

The case most relied upon by the defendant is Tele- 
graph Co. vy. Telephone Co., 49 Conn. 352, in which the 
facts are like those in the case at bar. After stating 
the grounds upon which the application for mandamus 
was claimed, which were the same as in this case, Par- 
dee, J., said: ‘‘ But the property of the American Bell 
Telephone Company in its patent is absolute and ex- 
clusive. It can rent orsell it, in whole orin part. It 
can refuse to make or use, or to allow any one else to 
make or use, the telephone described init; or it can 
make and sell one, and no more, and put such restric- 
tions as it pleases upon the time, place and manner of 
using that; and it was the privilege of the Connecti- 
cut Telephone Company to purchase from it even the 
most limited right to use one or more of its instru- 
ments, and it is not within the power of tbe court 
either to enlarge or diminish the purchase.’ The 
learned judge reasons that the position of the defend- 
ant, which, by its contract with the licensor, has only 
a limited right to the patent, is unlike that of a rail- 
road company which undertakes to put limitations 
upon the use of property absolutely its own. But if 
this is correct reasoning it follows that the licensor 
may discriminate between different classes of business 
men, and indeed between different men of the same 
class. Patents are property, and the right to sell or 
lease them is subject to the same restrictions as other 
property. The patentee cannot lease them for any use 
that contravenes principles of public policy. If he 
leases them fora public, ratherthan an individual, use, 
he thereby gives the use tothe whole public. In this 
case the American Bell Telephone Company might 
have licensed its patent to the defendant, so the latter 
alone could have used it; but when it went beyond 
this, and licensed the defendant to use it for the pub- 
lic, it in fact licensed it for all who desired its use, and 
offered compliance with reasonable conditions. The 
license (Exhibit A), with the restrictive clause therein, 
cannot be regarded as the measure of the defendant's 
duty to the public. On grounds of public policy, 
which controls all public carriers, that clause in the 
contract in question is held void, so that the license 
stands precisely as if the restrictive clause were not 
contained in it. In the view of the case which we 
have taken, it seems unnecessary to make the Bell 
Telephone Company a party to these proceedings. It 
is therefore ordered that a peremptory mandamus, in 
the usual form, issue out of this court under the hand 
and seal of the clerk thereof to the said defendant, the 
New England Telephone and Telegraph Company, 
commanding and requiring it, on payment to it by the 
relator, the Commercial Union Telegraph Company, 
of its usual and proper charges, and cn compliance 
with its proper rules and regulations, to place one of 
its telephone instruments, with the usual and proper 
wires and connections, in the relator’s office in Rut- 
land aforesaid, and to connect the same with its cen- 
tral office in said Rutland in such a manner that the 
relator, its patrons, and other persons wishing to 
transact business with the relator, may have the same 
beuefits and privileges to be derived therefrom that 
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are accorded to others who have and use the defend- 


ant’s telephone. 
————__»_—_—— 


BANKS— CHECKS — ACCEPTANCE. 
UNITED STATES CIRCUIT COURT, WESTERN DISTRICT 
OF MISSOURI, ST. JOSEPH DIVISION, JUNE 17, 18389. 


GARRETTSON V. NortH ATCHISON BANK. 


A cattle company had agreed to sell to one T. certain cattle 
for $22,000. T. offered in payment his check on defend- 
ant bank. The vendor refused to accept it unless plain- 
tiffs, to whom vendor was indebted, would accept it in 
payment of the debt. The payee in the check telegraphed 
to defendant asking if it would pay T.’s check for $22,000, 
and defendant telegraphed: “T. is good. Send on your 
paper.” The telegram was shown to plaintiffs, who took 
the check in payment of their debt. Held, that the an- 
swer was an acceptance of the check for the sum named 
in the first telegram, and was sufficient, under the Re- 
vised Statutes of Missouri, section 533, providing that an 
acceptance of a bill of exchange must be in writing, and 
section 534, providing that an acceptance on a separate 
paper will bind the acceptor in favor of one to whom it 
has been shown who takes the bill on the faith thereof for 
a valuable consideration, to render defendant liable to 
plaintiffs on the check. 

Ia such case the evident purpose of the inquiry being to ob- 
tain assurance of payment before taking the check, de- 
fendant, was liable under the Revised Statutes of Miss- 
ouri, section 535, providing that an unconditional writ- 
ten promise to accept a bill before it is drawn shall be 
deemed an actual acceptance in favor of any person to 
whom it is shown, and who on the faith thereof receives 
the bill for a valuable consideration. 


A’ LAW. Action on a check. Demurrer to peti- 


tion. 
Karnes, Holmes & Krauthoff, for plaintiffs. 
Lancaster, Hall & Pike, for defendant. 


Putuips, J. This cause stands on demurrer to the pe- 
tition. Omitting the formal matters, the petition al- 
leges in substance that the Muscatine Cattle Company, 
on the 28th day of September, 1888, sold to one James 
Tate 1,000 head of cattle at the agreed price of £22,000. 
Tate tendered in payment thereof his check drawn on 
the defendant bank. The said cattle company, being 
indebted in a large sum at that time to plaintiffs, re- 
fused to deliver the cattle, or to accept said check, 
from said Tate unless plaintiffs would accept the said 
check in payment of said indebtedness of said cattle 
company to them, which plaintiffs declined to do un- 
less defendant would certify said check to be good. 
Thereupon said cattle company sent or caused to be 
sent, from Pueblo, Colorado, to defendant at West- 
boro, Missouri, the following telegram: ‘* Will you pay 
James Tate's check on you twenty-two thousand dol- 
lars? Answer.’’ Which said telegram was received 
by defendant, whereupon it sent to said cattle com- 
pany the following auswer: “James Tate is good. 
Send on your paper.” 

Upon the receipt of this answer said cattle company 
and Tate exhibited the same to plaintiffs, whereupon 
plaintiffs, in reliance upon said acceptance and certifi- 
cation of said check, agreed to accept the same for the 
purpose aforesaid; and the said cattle company, in re- 
liance on said telegram, accepted said check, and de- 
ivered to said Tate said cattle, and, after duly indors- 
ing said check to plaintiffs, delivered the same to them, 
which the plaintiffs accepted in reliance upon said ac- 
ceptance or certification, and duly entered credit 
therefor on the indebtedness of said cattle company to 
them. The petition then alleges presentment for pay- 
ment, and the refusal of defendant to pay the said 
check, and the due protest thereof. Judgmeut is asked 








for said sum, with interest and protest fees, damages 
and costs. The demurrer is general that the petition 
does not state facts sufficient to constitute a cause of 
action. The arguz:ert in support of the demurrer ig 
that there was no acceptance in writing, in contempla- 
tion of the statute; that the answer sent by telegram 
from defendant was at most but a promise to pay, and, 
the petition not averring tha): said Tate had any funds 
at the time in the bank, the promise was wholly volun- 
tary; that if the plaintiffs have any remedy it is 
against the payee named in the check, who right then 
have action against the defencaut on tke breach of 
promise. 

A brief recurrence to some general principles aprii- 
cable to bank checks may not be impertinent, as *. dae 
regard to these will materially aid in a proper con- 
clusion. Many text-writers liken such checks, ix their 
substance, to inland bills of exchange, paya>le on de- 
mand. 1 Rand. Com. Paper, § 8; Byles Lills, 18; 1 
Edw. Bills, § 19. 

Mr. Justice Swayne, in Bank v. Bank, 10 Wail. 647, 
very aptly notes the essential difference between checks 
and bills of exchange: 

“ Bank checks are not inland bilis of exchane, but 
have many of the properties of such commevcial pa- 
per; and many of the rules of the law-merchant are 
alike applicable to both. Each is for a specific sum, 
payable in money. In both cases there is a drawer,a 
drawee and a payee. Without acceptance ::0 action 
can be maintained by the bolder upon either against 
the drawer. The chief points of difference are that a 
check is always drawn on a bank or banker. No days 
of grace are allowed. The drawer is not discharged by 
the laches of the holder in presentment for payment, 
unless he can show that be has sustained some injury 
by the default. It is not due until payment is de- 
manded, and the statute of limitations runs only from 
that time. It is by its face the appropriation of so 
much money of the drawer in the hands of the drawee 
to the payment of an admitted liability of the drawer. 
It"is not necessary that the drawer of a bill should bave 
funds in the hands of the drawee. A check in such 
case would be x fraud. * * * By the law-merchant 
of this country the certificate of the bank that a check 
is good is equivalent to acceptance.” 

It would therefore follow that when a check has been 
certified, which is but the equivalent of acceptance, by 
the drawee, it stands, in its commercial relation, a3 an 
accepted bill of exchange. From its acceptance the 
implication arises that it is drawn upon sufficient funds 
ofthe drawer in the hands of the drawee, and that 
such fund is set apart, appropriated, for the check 
whenever presented. It is not only an admission that 
the drawer then has in the hands of the drawee the re- 
quired fund, but it imposes the obligation on the 
drawee to reserve and hold the fund for the redemp- 
tion of the check when presented. Bunk v. Bunk, 
supra. Noris it material, as between a bona Jide trans- 
feree of the check and the drawee, that the drawer in 
fact had no money in the bank at the time of the ac- 
ceptance. The certification operates, in such case, an 
effectual estoppel against such defense. Cool: v. Bank, 
52 N. ¥. 96; S.C., 11 Am. Rep. 667; Bank v. Bank, 
supra; Jarvis v. Wilson, 46 Coun. 90-92; 2 Dan. Neg. 
Inst., § 1603. Such accepted check, possessing the 
quality of commercial paper, passes by indorsement, 
and confers upon the indorsee the right of action, a3 
upon any other chose in action. Freund v. Banik, 76 N. 
Y. 355, 356; Bank v. Richards, 109 Mass. 413; Whilden 
v. Bank. 64 Ala. 29, 30. 

It only remains therefore to be determined whether 
or not the defendant bank did accept the payment of 
the check in question, and, if it did accept, what are 
the rights of these plaintiffs? The check being drawn 
ou @ Missouri bank, to be paid here, the State statute 
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regulating the matter of acceptances of such paper ap- 
lies. 

‘ * SECTION 533. Acceptance of bill of exchange must 

be in writing. No person within this State shall be 

charged as an acceptor of a bill of exchange unless his 

acceptance shall be in writing, signed by himself or his 

lawful agent. 

“$534. Acceptance written on separate paper will 
If such acceptance be written 
on a paper other than the bill, it shall not bind the ac- 
ceptor, except in favor of a person to whom such ac- 
ceptance shall have been shown, aud who upon the 
faith thereof shall have received the bill for a valuable 
consideration,” 

The statute recognizes, what had already become the 
established common-law rule, that the acceptance may 
be written on a paper other than the bill, and of con- 
sequence, it may be made by letter, and if by letter, 
also by telegram. Bank v. Bank, 1 N.Y. Leg. Obs. 26; 
Espy v. Bank, 18 Wall. 604; Whilden v. Bank, 64 Ala. 
32,33. “The statute requires the promise to be in 
writing, but is silent as to the mode of communicat- 
ing it to the party cashing the draft upon the faith of 
it. When it is in writing and thus acted upon, its 
mode of conveyance, whether by telegraph, mail or 
otherwise, affects no rights, and such effect must be 
given to it as manifest justice, and the exigencies of 
commerce call for in this class of communications.” 
Bank v. Howard, 40 N. Y. Super. Ct. 20. 

The material facts disclosed by the petition are that 
the Muscatine Cattle Company had contracted to sell 
to one James Tate 1,000 head of cattle at the price of 
$22,000. In payment, Tate tendered to the company 
his check for $22,000, drawn on the defendant bank. 
Before the vendor would accept said check, and part 
with his property, and before the plaintiffs would ac- 
cept the check as payment on the indebtedness of the 
cattle company to them, the payee named in the check 
telegraphed to defendant and received from it the an- 
swer alleged in the petition. The question raised by 
the argument on the demurreris as to whether this 
correspondence constitutes an acceptance within the 
meaning of the law-merchant and the statute, or 
Whether it ar;ounts simply toa promise to accept or 
pay. Reading the two telegrams together, in the light 
of the ordinary understanding and acceptation of such 
terms among commercial men, it does seem to me that 
the plain meaning and purport of the answer was an 
acceptance of the check for the sum expressed in the 
first telegram. The language of the inquiry made in 
the first telegram clearly indicated that the check had 
been drawn by Tate on defendant for $22,000; and de- 
fendant was asked if it would pay it. It would seem 
to be a strained construction that the check named 
was to be sent on merely for acceptance. The answer 
was that ‘Tate is good. Send on yourpaper.” If the 
check had been presented to the bank in the ordinary 
way, and the drawee bad indorsed thereon the word 
“Good,” undersigned by its proper officer, it would 
by all the authorities have amounted toa certification 
ofacheck. Espy v. Bank, 18 Wall. 604; 2 Rand. Com. 
Paper, § 648. The language ‘send on your paper,” 
taken in connection with both telegrams, clearly im- 
Plies that it is to be sent on for payment, and not 
merely for acceptance. 

In Coolidge v. Payson, 2 Wheat. 66, Chief Justice 
Marshall states the rule that “a letter, written within 
a reasonable time before or after the date of a bill of 
exchange, describing it in terms not to be mistaken, 
and promising to accept it, is, if shown to the person 
who afterward takes the bill on the credit of the let- 
ter, a virtual acceptance, binding the person who 
mekes the promise.” While in the subsequent case of 





Boyce v. Edwards, 4 Vet. 111, the ruling in Coolidge v, 
Payson was reviewed, the rule as stated by Chief Jus- 





tice Marshall was not disturbed where the letter of ac- 
ceptance applies directly to a particular bill drawn or 
to be drawn. By section 535, Revised Statutes of Miss- 
ouri, it is provided that ‘‘an unconditional promise 
in writing to accept a bill before it is drawn shall be 
deemed an actual acceptance in favor of every person 
to whom such written promise shall have been shown, 
aud who upon the faith thereof shall have received the 
bill for a valuable considerution.’’ It would be difli- 
cult to perceive, on principle, what difference there 
could be ina promise to accept before drawing and 
the facts as disclosed in the petition. The defendant, 
in the very nature of such commercial transactions, 
must have understood that the purpose of the inquiry 
made of it was to have the payment of the check as- 
sured if taken by the party sending the telegram. The 
auswer was shown to the plaintiffs, and in reliance 
upon the assurance it contained the plaintiffs accepted 
the check. As well settled in this jurisdiction, the ap- 
plication of the check by the plaintiffs to the indebt- 
edness to them from the cattle company was fora valu- 
able consideration, and constitutes them bona fide 
holders of the check, and as such the right of action 
thereon inures to them regardless of any equities be- 
tween the original parties. Railroad Co. v. Bank, 102 
U. S. 14-22; Pope v. Bank, 59 Barb. 226; Bank v. How- 
ard, supra; Whilden v. Bank, 64 Ala. 1-30; Freund v. 
Bank, 76 N. Y. 353-358; Johnson yv. Clark, 39 id. 216; 
Coolidge v. Payson, 2 Wheat. 66. 

The conclusion is that the petition does state facts 
sufficient to constitute a cause of action, and the de- 
murrer is therefore overruled. 


———__ >_____ 


NEW YORK COURT OF APPEALS ABSTRACT. 


FRAUDULENT CONVEYANCES—EVIDENCE.—(1) Plain- 
tiff, in an action for conversion, claimed the property 
as purchaser under a mortgage. It appeared that the 
owner mortgaged the property in question to secure 
certain debts mentioned in the mortgage to plaintiff, 
who was his wife, and others; that on default plaintiff, 
acting for herself and some of the other mortgagees, 
caused the property to be sold under the mortgage; 
that plaintiff became the purchaser, gave her notes to 
the other mortgagees for their proportionate shares of 
the purchase-price, which was accepted by them, and 
made payments on the notes. On the day before the 
sale a receiver of the mortgagor's property, appointed 
in pursuance of a judgment against him, took posses- 
sion of his farm, which the mortgagor theretofore had 
cultivated and occupied as a dairy, using the mort- 
gaged property for that purpose. The receiver leased 
the farm to plaintiff, who continued in her name the 
business of the farm and dairy, using the property pur- 
chased at the foreclosure saJe. She was assisted by her 
husband, and the profits of the business were partially 
used to support the family. Held, that the debts se- 
cured by the mortgage being shown to be bona fide, 
there was no evidence that plaintiff acquired title in 
pursuance of an intent to defraud creditors. (2) The 
facts were sufficient to justify a finding there had been 
such an ‘‘actual and continued change of possession ” 
of the property as required by the Revised Statutes of 
New York (7th ed.), page 2328, section 5. (3) The fact 
that plaintiff's husband was her agent in carrying on 
the business of the farm is competent evidence on the 
question of fraud, but is not conclusive of fraudulent 
intent. June 11, 1889. Stanley v. Nutional Union 
Bank. Opinion by Ruger, C. J. 


MUNICIPAL CORPORATIONS ~— BONDS — PLEADING — 
JURISDICTION.—(1) Laws of New York, 1869, chapter 
907, authorize towns to issue bonds to raise money 
with which to assist a railway company in the con- 
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struction of its road, when a majority of the tax pay- 
ers shall petition accordingly. But no such bonds shall 
be issued until the county judge, after due notice by 
publication, shall determine that the petition is suffi- 
cient, and signed by the proper persons, ete. After en- 
tering this judgment, the county judge is required to 
appoint commissioners to issue and sell the bonds, and 
to invest the proceeds in railway bonds. In a suit in- 
volving the validity of bounds so issued, an agreed state- 
ment of facts was filed, upon which the question was 
to be determined. It recited that the county judge 
*‘duly adjudged ’”’ the sufficiency of the petition, etc., 
and also recited due proof of publication of notice of 
the petition, ete. It further recited that the commis- 
sioners were ‘*‘ duly appointed.” Held, that the agreed 
statement of facts should be construed according to 
the Code of Civil Procedure of New York, section 532, 
providing that in pleading a judgment of a court of 
special jurisdiction it is unnecessary to state the facts 
conferring jurisdiction, but the judgment may be al- 
leged to have been duly given, and that it sufficiently 
appeared therefrom that the question of the sufficiency 
of the petition was adjudicated by the county judge, 
and that the commissioners were properly appointed, 
as the word ‘‘ duly ”’ implies the regularity of the pro- 
ceedings. (2) It is not necessary that the commission- 
ers should act personally in selling the bonds and in- 
vesting the proceeds, but they may do so through the 
medium of a broker. Mayor v. Sands, 108 N. Y. 210. 
(3) The act mentioned required the bonds to be pay- 
able within thirty years from date. An amendatory 
act taking effect May 12, 1871, authorized the commis- 
sioners to make them payable at any time within 
thirty years. Plaintiff bought five bonds on July 1, 
1871, which were dated March 25, and were payable 
twenty years from date. Held, that the bonds were 
issued when sold, aud, under the amendment, were 
valid. Potter v. Town of Greenwich, 92 N. Y. 642, dis- 
tinguished. (4) Though all the bonds were dated on 
the same day, and payable twenty years from date, 
while the amendatory act provided that but ten per 
cent of them should mature during any one year, they 
would not be invalid as to plaintiff, who was not shown 
to have knowledge of the irregularity, or that any 
other bonds were issued beside those he purchased. 
(5) The amendment is not unconstitutional in limiting 
the time within which the bonds shall be made payable, 
when applied to bonds issued under a petition filed 
and proceedings had before its passage, as the Legisla- 
ture might have left that question to the discretion of 
the commissioners. In Bank v. Town of Seneca Falls, 
86 N. Y. 317, it was held that the act of 1871 applied to 
proceedings regularly taken prior to its passage. In 
that case the proceedings were terminated in August, 
1870, when the county judge made the adjudication 
and record, and appointed the commissioners, who de- 
layed action until after May 12, 1871, when they sub- 
scribed for stock, and issued the bonds. No further 
consent of the tax payers was obtained. In Angel v. 
Town of Hume, 17 Hun, 374, the adjudication was 
made April 22, 1871, and the bonds were issued in Feb- 
ruary and July, 1872. In both of these cases it was 
held that the judgment of the county judge, based 
solely upon the consent of the tax payers to bond pur- 
suant to the act of 1869, was not nullified nor avoided 
by the amendment of 1871. In neither of those cases 
had any tax payer consented to such an issue of bonds 
as the amended act gave the commissioners the discre- 
tion to issue. In Gould v. Town of Sterling, 23 N. Y. 
456, the consents were obtained prior to September 29, 
1852 (pages 443, 445), while the bonds were issued in 
August, 1853 (page 457). In the mean time an act had 
been passed authorizing the interest upon the bonds to 
be made payable on the Ist days of January and July 
of each year, instead of March 1, as was provided by 











the origina! hondingact. ‘The only authorities cited to 
sustain the position that the act of 1071.3 unconstita. 
tional are People 7 Patchellor, 53 N. Y. 1%, and Hor. 
ton v. Town of Thompson, 71 id. 513. We do uvt eon- 
sider either of them applicable to thiscase. The cnly 
coustitutional questions involved in these cases were, 
in the former, whether the Legislature could compel 
a town to become a stockholder in a railroad corora- 
tion by exchanging its bonds for stock without its oon. 
sent in any way given; and in the Jatter, whether the 
Legislature could make a void bond valid after it had 
been actually issued to a person who couid not claim as 
a bona fide holder. Ip the case under consideration the 
consents had been duly given, and an adjudication 
duly made to that effect, when the amendatory act was 
passed. There was no want of power therefore to is- 
sue bonds, as the conditions precedent had all been 
complied with. The amendment did not extend ts 
matters of jurisdiction, *‘ but to that ich the Legis. 
lature might have dispensed with the necessity of by 
the prior statute.’’ The Bonding Act would not have 
conflicted with the Constitution, if it had contained no 
provision as to when the bonds shoula be made pay- 
able, but had left that to the discretion of the com- 
missioners. That provision therefore so faras the Con- 
stitution is concerned, was immaterial, and could be 
modified, even retrospectively, at the discretion of the 
law-making power. In Williams v. Town of Duanes- 
burgh, 66 N. Y. 137, the court said: *‘In this case the 
Legislature could originally have authorized the bonds 
of thetown * * * to be issued under the precise 
circumstances existing when they were issued; anc, if 
the acts of the commissioner have, by subsequent |eg- 
islation, been ratified, it is equivalent to an origina! 
authority to do what has been done. The authorities 
as to the legislative power to validate by subsequent 
legislation acts done in assumed execution of a statute 
authority which has not been strictly followed, are 
numerous and decisive.’’ People v. Mitchell, 35 N. Y. 
551; Town of Duanesburgh v. Jenkins, 57 id. 177; Peo- 
ple v. McDonald, 69 id. 362; Tifft v. City of Buffalo, 82 
id. 204; Rogers v. Stephens, 86 id. 625. If the Legisla- 
ture has power, after bonds have been issued, to cor- 
rect irregularities of official action without affecting 
the consents of the tax payers previously given, its 
power to authorize a change in the form of the bond 
before it is actually issued, without impairing such 
consents, cannot well be denied. Second Divisio, 
June 11, 1889. Brownell v. Town of Greenwich. Opin- 
ion by Vann, J. Follett, C. J., and Haight, J., concur. 
Potter, J., not sitting. Parker and Bradley, JJ. cou- 
cur in result. Brown, J., dissenting. 


—_+—__—_ 


ABSTRACTS OF VARIOUS RECENT 
DECISIONS. 


CRIMINAL LAW— LARCENY FROM MAILS — DECOY 
LETTER.—It is no defense to an indictment of a post- 
office employee for embezzlement that the letter em- 
bezzled was a ‘‘ decoy,” addressed to a fictitious per- 
son or place, aud was never intended to be delivered, 
nor that it was made up so as to attract attention, and 
indicate that it contained money. The duties of the 
defendant were to sort and place in the proper recep- 
tacle in the post-office letters which did not go directly 
to the carriers by reason of imperfect addresses. All 
the letters described in the indictment came into the 
post-office in the usual course of business. They were 
laid upon the table or put into a receptacle of which it 
was the duty of the defendant to examine the con- 
tents, in pursuance of a plan to test him; and it was 
the understanding that if any of these letters should 
pass through his hands they were to be taken by the 
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superintendent of mails and returned to the detective. 
Defendant contends that under all the circumstances 
the conviction cannot be sustained, because the letters 
were not intended to be conveyed by mail or carried 
or delivered by any mail carrier, within the meaning 
of section 5467. If counsel intend by this to assert 
that a decoy or test letter cannot be the subject of em- 
bezzlement, or its contents of larceny, under this sec- 
tiou, I can only say that nine out of ten convictions of 
post-office employees in this district for the past thirty 
years have been secured by means of decoys; that a 
large majority of the cases reported in the books were 
based upon decoys; and that dozens of men through- 
out the country are undergoing punishment for inter- 
ference with this class of correspondence. Such agen- 
eral consensus of opinion on the part of courts is 
certainly a strong argument in favor of its soundness, 
and since the decision of Mr. Justice Nelson in the 
case of United States v. Cottingham, 2 Blatchf. 470, 
and that of Mr. Justice Curtis in United States v. 
Foye, 1 Curt. 364, we had not supposed it to bea mat- 
terof doubt. Even in the opinion of Judge Dillon in 
United States v. Whittier, 5 Dill. 35, and in that of Mr. 
Justice Harlan in United States v. Matthews, 35 Fed. 
Rep. 890, there is an explicit recognition of the pro- 
priety of making use of decoy letters for the purpose 
of detecting frauds upon the post-office department. 
There is nothing inconsistent with this in the English 
case of Reg. v. Gardner, 1 Car. & K. 628, or in Rath- 
bone’s Case, Car. & M. 220. Indeed, in Reg. v. Newey, 
1Car. & K. 630, note, and in Reg. v. Poynton, 9 Cox 
Crim. Cas. 249, there is also a recognition of the law- 
fulness of test letters; and in Reg. v. Young, 1 Den. 
Cr. Cas. 198, the court held unanimously that a 
decoy letter with a fictitious address, posted only to 
test the honesty of the prisoner, was within the stat- 
ute. On principle there is a clear distinction between 
artifices used to detect persons suspected of being en- 
gaged in criminal practices and means used to tempt 
them to adopt such practices. Thus it would be clearly 
improper to put counterfeit money in the hands of a 
suspected person, that another may go and induce him 
to pass it or sel) it in order to lay the foundation of a 
complaint; but it has never been doubted that a de- 
tective may purchase counterfeit money of a suspected 
person for the purpose of ascertaining whether he has 
itin possession. An excellent discussion of the sub- 
ject and collocation of authorities by Mr. Wharton 
will be found in a note to Bates v. United States, 10 
Fed. Rep. 97. Defendant’s main reliance in this case 
however is upon the fact that the letters were ad- 
dressed to a fictitious person, and to a_ post-office, 
street or number (varying in each case) which did not 
exist, with the design that they should be intercepted 
if they passed safely through his hands. These letters 
were all deposited in the regular boxes in different 
parts of the city, and were intended to be carried by 
letter carrier to the post-office at Detroit, within the 
literalism of the statute. It is then only by importing 
into the act words which are not found there, viz., 
that they must be intended to be carried to ‘their 
dlace of destination,” that the letters are taken out of 
the language of the statute. We know of no autbority 
which holds directly that a Jetter must be intended to 
becarried through the mail to the person to whom it 
is addressed. Qn the contrary, it was expressly held by 
Mr. Justice Curtis in United States v. Foye, 1 Curt. 364, 
that the purpose of the writer not to have the letter ga 
to its apparent destination did not affect its character, 
or prevent it from being a letter intended to be trans- 
mitted by post, or take it out of the protection of the 
statute; and in Reg. v. Young, 1 Den. Cr. Cas. 198, it 
was also heid that it made no difference that the letter 
contai;ed a fictitious address. Any letter which is not 
written bona fide for the purpose of communicating 








intelligence to the person whose name is upon the en- 
velope is to a certain extent a fictitious letter, and it 
seems to us to make little difference whether the ad- 
dress be to an existent or non-existent person. Al) the 
cases cited by the counsel for defendant are distin- 
guishable from this in the fact that the letter was laid 
upon the table of the suspected person with the design 
of being immediately intercepted, and the evidence 
excluded the idea that it was intended to be carried a 
rod by mail or carrier; in short, it was not within the 
words of the statute. Thus in United States v. Rapp, 
30 Fed. Rep. 818, the package was placed directly in the 
‘*nixes ’’ basket, of which defendant had charge. ‘It 
was,’’ says the court, *“*to be torn open where it was 
placed.” Defendant took it out of the basket, and em- 
bezzled it, and it was held not to be intended to be 
conveyed by mail; but the learned judge expressly de- 
clined to say that a decoy letter, when regularly 
mailed, might not be the subject of embezzlement. 
The same practice was pursued in Reg. v. Rathbone, 
Car. & M. 220, and in Queen v. Shepherd, 25 Law J. M. 
Cas. 52, and in both cases it was held not to be « post 
letter upon that ground; while in Reg. v. Young, 1 Den. 
Cr. Cas. 198, the letter was mailed in the ordinary way, 
and the conviction was sustained. Inthe case of Uni- 
ted States v. Denicke, 35 Fed. Rep. 407, it is broadly 
decided that a decoy letter with a fictitious address is 
not within the statute, but in this part of the opinion 
we find ourselves unable to concur. It surely will not 
be contended that a letter accidently misdirected to a 
person or post-office that did not exist could not be the 
subject of embezzlement; and we are unable to per- 
ceive why a decoy letter, intentionally misdirected for 
the purpose of its reaching the hands of the defend- 
ant, stands upon any diferent principle, if it be once 
conceded that the statute applies to decoys. There are 
undoubtedly certain intimations made by Mr. Justice 
Harlan in United States v. Matthews, 35 Fed. Rep. 891, 
adverse to the views here expressed, but the case itself 
differs from the one under discussion in the point al- 
ready alluded to, viz., that the letter was never regu- 
larly mailed or intended to be carried, but was thrown 
upon the dumping table, from which it was trans- 
ferred to the backing or cancelling table, where de- 
fendant was working, and at which the embezzlement 
took place. It is true that hesays: ‘A letter intended 
to be conveyed by mail is one which is intrusted to, or 
comes into the possession of, some postal employee, to 
be transmitted by means of the mail or mail agencies 
of the United States to the person to whom, under 
whatever name it is addressed; or, which is the same 
thing, tosome person authorized to receive it from the 
mail before or after it has reached the particular place 
to which it is directed; and he holds “ that it can- 
not be that a letter is intended to be conveyed by 
mail, within the meaning of the statute, when the pos- 
tal authorities, acting in co-operation with the sender, 
intend, after the letter is put in the mail, to resume 
possession of it themselves, or to permit the sender to 
do so before it reaches the hands of any carrier, mes- 
senger or other postal employee for delivery to the 
proper person.’’ Notwithstanding this language, we 
do not think the learned justice means to say that a 
letter which is designed to be intercepted by the post- 
office authorities before it reaches its place of destina- 
tion is not within the statute, since he quotes and dis- 
tinguishes the case of United States v. Foye, 1 Curt. 
364, in which Mr. Justice Curtis held expressly that the 
purpose of the writer not to have the letter go to its 
apparent destination did not affect its character or 
take it out of the protection of the statute. ‘‘ If,” says 
Mr. Justice Harlan, ‘it had appeared in that case that 
the letter was not intended to be conveyed by post at 
all, it is obvious that he would have held that no con- 
viction could be had;”’ and that is evidently the gist 
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of his decision in the case of Matthews. Like all the 
cases previously cited, it is readily distinguishable from 
the one under consideration in the important and es- 
sential fact that the letter was never intended to be 
conveyed at all. Weregard the words “intended to 
be conveyed by mail” or carrier as simply descriptive 
of the character of the letter as mailable matter, and 
are satisfied by evidence that the letter was so con- 
veyed before or after it reached the hands of the de- 
fendant. A single consideration remains to be dis- 
cussed. Did the inspector exceed his authority in 
putting the money into the envelope in such a way as 
to apprise defendant that the letter probably con- 
tained an article of value? In the note to Bates v. 
United States, 10 Fed. Rep. 97, to which allusion has 
already been made, it is said that, if an employee be 
suspected of stealing money, “ I may mark money, and 
have it exposed in such a way as to attract his atten- 
tion; and if he steal it, and if he subsequently be pre- 
sented for larceny, he cannot defend on the ground 
that atrap was laid for him’’—and a number of au- 
thorities ure cited in support of the proposition. De- 
fendant relies in this connection upon the case of 
Saunders v. People, 38 Mich. 218. Nosuch point how- 
ever was decided in this case; but two judges ex- 
pressed the opinion that the conduct of a policeman in 
leaving the court-room door unlocked, so that the 
prisoner could get certain papers that he desired, was 
indefensible. This opinion however is in direct con- 
flict with that of Rex v. Egginton, 2 Bos. & P. 508; 
Reg. v. Lawrance, 4 Cox Crim. Cas. 438; Reg. v. John- 
son, Car. & M. 218, and with Reg. v. Williams, 1 Car. & 
K. 195. We think that no obstacle should be thrown 
in the way of the detection of crime that does not 
amount toa practical inducement or solicitation to 
commit it. The true doctrine in respect to larceny is 
thus stated by Chitty (3 Crim. Law, 925): If the owner, 
in order to detect a number of men in the act of steal- 
ing, directs a servant to appear to encourage the de- 
sign, and leads them on until the offense is complete, 
so long as he did not induce the original intent, but 
only provided for its discovery after it was formed, the 
criminality of the thieves will not be destroyed. 4 Bl. 
Com. 230, note; 2 Whart. Crim. Law, § 1859; 1 Bish. 
Crim. Law, § 344; Alexander v. State, 12 Tex. 40. U. 
S. Dist. Ct., EK. D. Mich., March 10, 1889. United States 
v. Wight. Opinion by Brown, J. 38 Fed. Rep. 106. 


MURDER—EVIDENCE.—On a murder trial, evi- 
dence of a conversation, soon after the murder, be- 
tween one who had witnessed the act, and was in com- 
pany with the accused, and was seeking information to 
enable the accused to escape, and others, is admissible, 
whether or not the accused participated, as it tends to 
establish a criminating admission on the part of the 
accused. What we have said as to the testimony of 
Davis applies to that of the witness Butler; for the ac- 
cused not only heard the conversation between Butler 
and Elmer Conway, but participated in it. The testi- 
mony of Butler was competent, not solely because it 
tended to contradict Elmer Conway, but for the reason 
that as original evidence it tended to establish a crim- 
inating admission on the part of the appellant. The 
testimony of Davis and of Butler was competent, even 
if the accused had taken no part init. He had joined 
Elmer Conway at a point not far from the place where 
the wound was inflicted. Elmer had witnessed the 
encounter. He was speaking of it tu Davis. He was 
in company with the accused, and he was seeking to 
obtain information that might enable the accused to 
escape. Under these circumstances, the silence of the 
accused, had he been silent, would have entitled the 
testimony to admission. Of course, the declarations 
of Elmer Conway did not conclude the appellant, but 
that does not determine the question of their compe- 
tency. There is some conflict in the cases as to the 











effect of silence, where criminating statements are 
made, but even under the decisions, such as Drury y., 
Hervey, 126 Mass. 519, and Com. v. McDermott, 123 id, 
440, which must restrict the rule as elsewhere enforced, 
the testimony here given was competent as a tacit ad- 
mission, even if it be conceded that the accused took 
no part in the couversation. But this concession the 
record forbids. Questions intended, in good faith, to 
refresh the memory of a witness, by directing his at- 
tion to persons and occurrences, are competent, even 
where the witness is friendly to the party examining 
him. Dr. Wharton says: ‘‘ Nor does the rule preclude 
a person from refreshing the memory even of friendly 
witnesses, when the tendency of the question is to lead 
the witness to the topic, rather than to exhibit the 
topic to the witness.’”” 1 Whart. Ev. (3d ed.), § 501. If 
this is the rule where the witness is favorably disposed 
to the examiner, much the more reason is there for it 
where the witness is unfriendly. It is, indeed, no more 
than fair that any witness, friendly or hostile, should 
have his memory aided by the mention of time, place 
and circumstances; for this mention might often pre- 
vent mistakes and keep a witness from departing from 
the truth. Tobe sure, it would be subversive of prin- 
ciple to permit counsel, under the guise of refreshing 
the memory of a witness, to suggest the desired an- 
swers to a willing or friendly witness; but where the 
witness is a hostile one, as was Elmer Conway, there is 
no fear of evil result from suggestive questions. A 
hostile witness may, as the authorities all agree, be 
treated in a very different manner from a friendly one. 
The method of examination is almost entirely a mat- 
ter within the discretion of the trial court, and the 
appellate court will not interfere, unless there was a 
clear abuse of discretion, leading to manifest injus- 
tice. Rap. Wit., § 242. Ind. Sup. Ct., April 25, 1889. 
Conway v. State. Opinion by Elliott, C. J. 


LARCENY—INDICTMENT.—Defendant snatched 
up money belonging to the prosecutor, and, when it 
was demanded, replied: ‘‘ You ain’t going to get this 
money.” His companion held the prosecutor when he 
attempted to retake the money. When defendant 
started away with it, and the prosecutor started in 
pursuit, defendant put his hand to his breast and 
threatened to kill him if he pursued. Held sufficient 
evidence of felonious intent to submit to the jury on 
an indictment for larceny. We shall not attempt to 
*run and mark” the shadowy line between trespass 
and larceny, but we cannot yield our assent to the in- 
ference drawn by the defendant, from the language of 
the opinion, that there can be no case of larceny un- 
less there is an effort to conceal on the part of the 
offender. The language quoted in the opinion has 
never passed into judicial decision, and we have been 
unable to find in our edition of Foster (cited in State 
v. Sowls, Phil. [N. C.] 157) any thing in support of the 
doctrine that the taking must be done in such “a 
manner as to show an intent to defraud the owner by 
concealing from him who took it, so that he shall not 
know what has become of his property, and against 
whom to bring his action to recover it.’’ As far asour 
investigations have extended, we have found no such 
criterion laid down in any of the books. True, Mr. 
Wharton, in his Criminal Law (vol. 3, 1876), states that, 
where the taking is openly done, it is but a trespass; 
and perhaps similar expressions may be found in other 
modern works; but, upon reference to the notes, it 
will be seen that they ure based upon Hale’s Pleas of 
the Crown, 509, where it is said that, if the taking is 
done openly, it *‘ carries with it an evidence only of @ 
trespass.”” But these authors fail to add the following 
language of Lord Hale, used in the same connection: 
** But in cases of larceny, the variety of circumstances 
is so great, and the complications thereof so mingled, 
that it is impossible to prescribe al] tbe circumstances 
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evidencing a felonious intent, or the contrary; but the 
same ™ust be left to the due and attentive considera- 
tion of the judge and jury, wherein the best rule is, in 
dubiis, rather to incline to acquittal than conviction.” 
«From which it seems,’’ says Judge Rodman, *‘ that 
Lord Hale did not think an open manner of taking in- 
consistent with larceny, but only a circumstance from 
which the jury might infer the absence of felonious in- 
tent.” We freely concur with the chief justice and 
Judge Henderson that a prominent feature of larceny 
is “thet the act be dene in a way showing an inten- 
tion to evade the law—that is, not to let the owner 
know ‘who took his property;*’ but we cannot agree 
that this is the only way the felonious intent may be 
manifested in larceny, any more than that conceal- 
ment, x8 the chief justice suggests, is necessary in rob- 
bery. It is true, »s Blackstone says (4 Com. 232), that 
*the ordinary discovery of a felonious intent is where 
the party doth it clandestinely, or, being charged with 
the fact, denies it, but this is by no means the only 
criterion of criminality, for, in cases that may amount 
tolarceny, the variety of circurnstances is so great, and 
the complications thereof so mingled, that it is impos- 
sible to recount all those which may evidence a feloni- 
ous intent or animum furandi; wherefore they must 
be left to the dus and attentive consideration of the 
court und jury.’’ To the same effect is that accurate 
and discriminating writer, Mr. Chitty, who in his third 
volume (page 927) of Criminal Law, says that ‘the 
opeuness and notoriety of the taking, where posses- 
sion G28 not bcen obtained by force or stratagem, isa 
strong circumstance to rebut the inference of a feloni- 
ous intention (1 Hale P. C. 507; 2 East P. C. 661, 662); 
but this alone will not make it the lessa felony. J. Kel. 
82; Chiffer’s Case, T. Raym. 276; Bealy v. Sampson, 2 
Vent. 94." On page 926 he says: ** Where the taking 
exists, but without fraud, it may amount only to a 
trespass. This is also a point frequently depending on 
circumstantiai evidence, and to be left for the jury’s 
decision.” 2 Easi D>. ©. 662, after speaking of the evi- 
dences of felonious intent, says: “*And the circum- 
stance of the party's offering the full value or more at 
the time ought to be left to them (the jury) to show 
that his intention was not fraudulent, and so not felo- 
nious; for it does not necessarily follow, as a conclu- 
sion of law, that, if the value of the thing taken be 
offered to be paid at the time, the intent is therefore 
not felonious, though it is, 1 apprehend, pregnant evi- 
dence in the negative.”’ 3 Greenl. Ev., § 157, sustains 
the view that the mere fact of the taking being with- 
out concealment is <:idence which should be left to 
the jury. He says that it ‘“‘ would be pregnant evi- 
dence to the jury that the taking was without a felo- 
nious intent.’”” In Vaughn’s Case, 10 Gratt. 758, the 
defendant was held guilty of larceny of his bond, un- 
der circumstances similar to those in State v. Deal. 
Moncure, J., dissented, on the ground that the bond 
was given for land, that there was a controversy about 
the boundaries, etc., and that this, in connection with 
the open manner isi which it was taken, showed that 
there was no felonious interi. He expressly admits 
that concealment is unnecessary. “ It is true,’’ he says, 
“that secrecy, though a usual, is not a necessary, at- 
tendant of larceny, which may be, and sometimes is, 
committed openly.’’ None of the definitions of lar- 
ceny require that the taking be done secretly. It must 
be done, says Fost. Crown Law, 124 (McDaniel’s Case), 
“witha wicked, fraudulent intention, which is the 
ancient known definition of larceny. Fraudulenta 


contractatio rei aliena invito domino.”’ Lord Hale (P. 
C. 508) says: “‘Asit is cepit and asportavit, so it must 
be felonice or anim furandi, otherwise it is not felony ; 
for it is the mind thai iiakes the taking of another's 
g00ds to be a felony or a bare trespass only; but, be- 
cause the intention and mind are secret, the intention 





must be judged by the circumstances of the fact. 
* * * The felonious intent or animus furandi means 
an intent fraudulently to appropriate the goods. 
* * * Whether the intent existed or not is entirely 
a question for the jury, which, as in all other cases of 
intent, they must infer from the words or acts of the 
defendant, or the nature of the transaction.” 2 Archb. 
Crim. Pr. & Pl. (6th ed.) 366, 367. In his Pleading and 
Evidence (3d Am. ed. 173), Archbold thus defines the 
“felonious intent”: ‘“ But ‘larceny,’ as far as respects 
the intent with which itis committed, * * * may 
perhaps be correctly defined thas: Where a man 
knowingly takes and carries away the goods of an- 
other, without any claim or pretense of right, with in- 
tent wholly to deprive the owner of them, and to ap- 
propriate or convert them to his own use.’’ These 
authorities we think conclusively establish that, while 
secrecy is the usual evidence of the felonious intent, it 
is by no means the only manner in which it may be 
proved. In our case every ingredient of Mr. Arch- 
bold’s definition is present. N. C. Sup. Ct., May 6, 
1889. State v. Powell. Opinion by Shepherd, J. 


JUDGMENT — FORMER — RES ADJUDICATA.—A mare 
and colt belonging to the same person, entered upon a 
railroad track at the same time and place, and, both 
running before a train, the colt was first struck and 
killed, and then the mare was struck and injured, ata 
point thirty rods from where the colt was struck. An 
action was brought by the owner against the railroad 
company for the value of the colt, and a judgment was 
recovered for its value, reasonable attorney's fees and 
costs, and this judgment was paid by the railroad com- 
pany. The mare subsequently died from the injuries 
received, and an action was brought for the value of 
the mare, and the satisfaction of the judgment for the 
value of the colt was pleaded in bar of the second ac- 
tion. Held, that they were separate and independent 
causes of action, and the first judgment and satisfac- 
tion did not bar a recovery in the second action. That 
all acts of the same nature, performed at the same 
time, are regarded as one act in law, and cannot be 
made the subject of several and successive actions. 
That the payment of the first judgment satisfied the 
tort, and there could be no further recovery. It is a 
familiar rule of law, that there can be but one satis- 
faction foratort, trespass or trover. Wien two horses 
are killed by the cars of a railroad company at the 
same time, or when different chattels are taken by one 
trespass, or converted by one person at the same time, 
but one recovery can be had. This rule applies in all 
such cases where the tort, trespass or conversion con- 
sists of one entire and undivided act. It is insisted 
that the rule applies to the state of facts agreed upon 
by the parties to this action. There was a difference 
of time and locality, and these make and constitute 
separate and distinct causes of action. The fact that 
the mare and colt ersered upon the track at the same 
place, and at the same time, is no more controlling 
than if they were of the same color or size, and these 
similarities are not the test. The determination of this 
question rests in the action of the railroad employees. 
Was the killing of the colt and the injury of the mare 
one and the same act? or was the act of the plaintiff 
in error a continuing act? These and like considera- 
tions must control. The train was in motion, the mare 
and colt running along the track in front of it; the 
colt is struck and killed; the train runs on, and at a 
distance of thirty rods, or about 500 feet, strikes the 
mare, and causes such injuries that the mare subse- 
quently dies. It must be conceded that these acts are 
separate and independent. As causes of action they 
are necessarily composed of different elements. The 
mere statement of these facts, without explanation, 
naturally produces the conviction that, while the kill- 
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ing of the colt might have been prevented by the 


prompt exercise of ordinary care and caution, that the 
injuries to the mare must have been the result of gross 
negligence on the part. of those operating the train. As 
causes of action they would probably require different 
pleadings, and would certainly have to be proved by 
distinct evidence. Kan. Sup. Ct., May 10, 1889. Miss- 
ouri Pac. Ry. Co. vy. Scammon. Opinion by Simp- 
son, C. 

MUNICTPAL CORPORATIONS—DEFECTIVE STREETS— 
CONTRIBUTORY NEGLIGENCE.—The City of Hunting- 
ton, the defendant in error, insists that Dr. Beards- 
ley, who had charge of the plaintiff's horse at the time 
it fell into the well, drove out of Third avenue inten- 
tionally and knowingly for his own convenience, to tie 
hia horse to the fence of a vacant lot, and that if a 
traveller, without necessity, or for his own conven- 
ience or pleasure, deviates from the travelled track, 
which is in good condition, and in so doing meets with 
an accident outside of such track, the town will not be 
liable for any resulting damages. Whart. Neg., § 968. 
There are certain authorities which give more or less 
countenance to these views. See Keyes v. Village of 
Marcellus, 50 Mich. 439; City of Scranton v. Hill, 102 
Penn. St. 378; Sykes v. Piwlet, 43 Vt. 446. There are 
however numerous cases where a traveller, though he 
meets with an accident outside of the public street, 
has nevertheless recovered of the town the damages he 
has sustained, when sustained very close to the edge 
of the public highway. The following were cases of 
this description: Niblett v. Nashville, 12 Heisk. 684; 
Turnpike Co. v. Crockett, 2 Sneed, 271; Memphis v. 
Lasser, 9 Humph. 757; Burnham vy. Boston, 10 Allen, 
290; Hill v. Boston, 122 Mass. 349. Wethink the true 
rule to be deduced from these cases is that if either an 
obstruction, excavation or hole be permitted by a town 
to exist, though not actually within one of the public 
streets of the town, yet soclose to such a street as to 
produce danger toa traveller or passenger who is using 
such highway or sidewalk prudently and properly, the 
corporation is liable for an injury for permitting such 
nuisance, though it be only close to the street, and not 
immediately in auch street. My conclusion is, that if 
this open well was near enough tothe travelled high- 
way—Third avenue, in Huntington city—to render the 
travelling on this highway dangerous; if this well, un- 
covered and without barriers or fencing, and without 
signal lights to warn travellers, and being left in this 
condition by the city of Huntington, became the cause 
of the horse of the plaintiff falling in said well while 
Dr. Beardsley was using this Third avenue in a pru- 
dent manner in the same way that it was commonly 
used by travellers—the city would be responsible. The 
question then is whether Dr. Beardsley, turning out 
of Third avenue, and tying his horse, as was fre- 
quently done, to a fence within a short distance from 
this highway,and not separated from it by an ob- 
struction, ceased to be a traveller, not meeting with 
the accident in attempting to use this avenue as a 
thoroughfare. This was, it seems to me, a question 
forthe jury to decide, and that in deciding that hedid 
not intend to leave the highway and cease using it, 
they were sustained by the evidence, which showed 
that when the accident occurred the buggy was still in 
this highway. or on the sidewalk, and the horse not 
more than one foot from the northern edge of this 
highway, and separated from it by no fence, curb or 
any thing else. But the other members of the court 
are of opinion that on the evidence in the case the jury 
was not justified in deciding the case that Dr. Beards- 
ley did not intend to leave the public highway, and 
had not ceased using it as a public highway when and 
where the accident occurred. And certainly it would be 
difficult to draw such conclusion in view of the fact that 
Dr. Beardsley himself testified “that he turned short in 
‘Third avenue, and drove across the sidewalk for the 








purpose of hitching horse and buggy to the fence on a 
lot by the side of the house he was going to, which 
fence was outside the line of the street, and some 
thirty feet from the north line of the street, and he 
knew he was driving toward the fence.’’ The neces- 
sary conclusion, they think, from this evidence is that 
he, without necessity, and for his own convenience, 
purposely left the travelled track of Third avenue, and 
by so doing he met with this accident of the horse 
falling in this well; and that if this was so, and the 
jury could not on the evidence find otherwise, then 
the city was not responsible, no matter how close the 
open well was to Third avenue; and therefore the ver- 
dict of the jury wassocontrary to the overwhelming 
weight of the evidence that it ought to have been set 
aside by the justice and a new trial awarded, 
and the Circuit Court should have reversed the 
judgment of the justice for the amount found 
for the plaintiff by this verdict. IL admit that 
the decided weight of the evidence was opposed to the 
verdict found by the jury, though I do not concur 
with the other judges that it was so overwhelming as 
to require us to set aside the verdict, though the jus- 
tice who heard the evidence refused to do so. The Cir- 
cuit Court, in the opinion of a majority of this court,did 
not err in reversing the judgment of the justice, and 
in setting aside, reversing and annulling the verdict of 
the jury. W. Va. Sup. Ct. App., Feb. 5, 1889. Biggs 
v. City of Huntington. Opinion by Green, J. 


RAILWAYS—CONNECTING—LIENS.—-Goods were ship- 
ped over the U. P. R. to D., with instructions to for- 
ward them to their destination over the D. & N. 0. 
Ry., but the U. P. road, in willful violation of instruc- 
tions, and with intent to divert traffic from the D. & 
N. O. Ry. Co., delivered the goods to the D. & R. G. 
Ry. Co., a competing road, who knew of the shipping 
instructions, being party to a contract with the U. P. 
road to so violate owners’ directions as to shipment- 
Held, that the D. & R. G. Ry. Co., having obtained 
possession of the goods wrongfully, had no carrier's 
lien on thesame for its own charges or those advanced 
to former carriers. It has been held that a carrier re- 
ceiving goods to be transported beyond its line, in de- 
livering them to a subsequent carrier, acted as a special 
agent of the consignor, with limited powers; and that 
if it disregarded its instructions and exceeded its au- 
thority, the subsequent carrier could not maintain a 
lien upon the goods for its transportation charges. 
Fitch v. Newberry, 1 Doug. (Mich.) 1. In later decis- 
ions in other States the doctrine of the Michigan court 
however has not been followed; the courts now gen- 
erally holding that a carrier receiving goods to be trans- 
ported over its own line to a point beyond has the ap- 
parent authority to select any of the ordinary routes 
leading thereto, and that the second carrier receiving 
the goods in good faith, in the ordinary and usual 
course of business between connecting lines, without 
notice of any special directions on the part of the con- 
signor, will have alien for his reasonable charges for 
transporting such goods over its own line, and also 
for such reasonable charges as it may have advanced 
to the first carrier. Price v. Railroad Co., 12 Colo. . 
An examination of the opinion of Commissioner Stall- 
cup in the case just cited will show, that while the 
right of the consignors to select the routes over which 
the goods should be transported is fully recognized, it 
is held, that in case his instructions in reference 
thereto are not obeyed by the first carrier, the owner's 
action was not against the innocent second carrier, but 
against his own wrong-doing agent. In support of this 
position the following cases were relied upon: Patten v. 
Railroad Co., 29 Fed. Rep. 590; Schneider v. Evans, 9 
Am. Law Reg. (N. 8.) 536; Briggs v. Railway Co., 6 
Allen, 246. Inthe first two cases cited the ignorance 


of the second carrier of the terms of the contract is 
made an express condition of its exemption from lia- 
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bility in case of loss tothe owner. And a reading of 
the opinion in the case of Briggs v. Railway Co., 
supra, will also show that in that case no wrong or 
negligence was attribritable to the defendant com- 
pany. In the case ut bar however this company hav- 
ing been a party to an ‘Uegal contract, providing not 
only for a violation of the ewner’s routing directions, 
but calculated also to prevent notice of such direc- 
tions from reaching the secosd carrier, cannot be 
shielded in this instance, because no wituess was able 
to swear in direct terms that it bad notice of the 
owner’s directions in reference to the shipment of 
these particular goods. Under these circumstances we 
are of the opinion that the court below was warranted 
in finding that the possession of the property was not 
obtained in good faith by the defendant in the ordi- 
nary or usual course of business between connecting 
carriers, but that such possession was wrongful and 
illegal, and that the defendant was consequently not 
entitled to acarrier’s lien upon thesame, either forits 
own charges or those advanced to the former carrier, 
and consequently there was no error in entering judg- 
ment for plaintiff. Redf. Carr., § 271 ¢f seg.; Fitch v. 
Newberry, supra; Robinson v. Baker, 5 Cush. 1387; 
Andrew v. Dieterich, 14 Wend. 31; Briggs v. Railroad 
Co., supra. Colo. Sup. Ct., May 24, 1889. Denver & 
R. G. Ry. Co. v. Hill. Opinion by Hayt, J. 
TAXATION—EXEMPTION — PUBLIC CHARITY. — The 
Women’s Christian Association of Philadelphia is ex- 
empt from taxation as an institution ‘of purely pub- 
lic charity,’ notwithstanding its revenues are to some 
extent derived from payments for board and lodging 
by the young women for whose “temporal, moral and 
religious welfare’? the association exists; such reve- 
nues not being intended asa source of profit, and being 
in fact insufficient to defray expenses, the annual de- 
ficit being made up by voluntary contributions. There 
is no element of gain in the object or operations of this 
association. It is a public charity, and [ regard it as 
short-cited policy in the city of Philadelphia to seek 
to burden such an institution with taxation. We 
must however meet the question presented, which is 
whether the association is such a purely public char- 
ity as to beexempt from taxation. The eity contends 
that it is not, for the reason that it is supported to a 
large extent by the charges made fort board and lodg- 
ing, and several of our own cases are cited in support 
of this position. I will refer to them in detail: Mil- 
ler’s Appeal, 10 Week. Notes Cas. 158, was an appeal 
from a preliminary injunction, and as is usual in such 
eases, nO Opinion was delivered by this court. In that 
case taxes were laid upon certain real estate held by 
the Catholic church, and occupied as schools, sup- 
ported in part by charity, in which children were in- 
structed in the Roman Catholic faith, but which were 
open to all children, without distinction of race, sex or 
religious belief. ‘Taose children only paid tuition who 
were able to doso. This was the manner in which the 
schools were conducted as a matter of fact. Yet it 
did notappear in that case, upon the hearing upon the 
preliminary injunction, however the fact may have 
been, that the real estate taxed was stamped with any 
public charity, nor was there any thing to show that 
the regulation of the schools might not have been 
changed at any time and converted into a source of 
profit. The same is true of College v. County of Mer- 
cer, 101 Penn. St. 530. The college here was incorpo- 
rated to furnish education to the youth of both sexes 
at as reasonable a rate as possible, the students paying 
for board and education. So far as appeared in the 
case, there was nothing in its charter to stamp it as a 
public charity over any other college, and whatever 
may have been the regulations of its management, 
there was nothing to prevent those regulations from | 
being changed at any time. The late case of Appeal | 











of City of Philadelphia, 15 Atl. Rep. 683, was also an 
appeal froma preliminary injunction. It was stated 
in the opinion of the court: “The academy is main- 
tained from the income derived from such property as 
has been given to or purchased by it, aud from fees for 
tuition, which are at a much lower rate than institu- 
tions of a like grade. No rentis charged for the use 
of the academy, and all the receipts and income of the 
incorporation, after defraying the necessary expenses 
of maintenance, teachers’ salaries, etc., are applied to 
increasing the number of free scholars. * * * Any 
surplus above the necessary expenses of the institu- 
tion is devoted to a fund to enlarge the free scholar- 
ships, and for every $2,500 accumulated it is provided 
that an additional free scholarship shall be main- 
tained.”” It was said in the opinion of the court: 
“Tt was incumbent on appellees to show that 
the institution under their care is at least substan- 
tially maintained by public or private charity. This 
has not been done. On the contrary it may be fairly 
inferred that its chief source of maintenauce is, and 
has beeu, tuition fees. If so, it cannot in the consti- 
tutional sense be regarded as an institution of purely 
public charity.” I find nothing in that case, so far as 
the report shows, to distinguish it from any other 
ncademy or college. It was supported in the main 
from tuition fees, which for aught that appears, were 
atthe regular rates. It does not follow because a col- 
lege or a school is unsuccessful, and does not earn its 
expenses, that it is a publie charity; and whilein each 
of the cases cited it appeared that charity had been ex- 
tended to some persons, and they may be regarded in 
part as charitable institutions, they wére not purely 
so ina legal sense. Nor was its charitable character in 
either of the cases so stamped upon the institution 
itself—upon its organic law—that the mode of adminu- 
istering it might not have been changed at any time. 
Inthe case in hand the stamp of charity is indelibly 
fixed upon the association. [t appearsin its charter, 
and is developed at every stage of its proceedings. 
Does the mere fact that it charges a small sum to a por- 
tion of those who feed at its table and enjoy the shel- 
ter of its roof destroy its character as a purely public 
charity? The language of this court in the case last 
cited, severed from its connection, might appear to 
sustain this contention to some extent. The learned 
judge however was speaking of a widely different 
state of facts, and what he said was entirely applica- 
ble to the case he was discussing. This whole subject 
was carefully considered in Donohugh's Appeal, 86 
Penn. St. 306. That was the case of the Philadelphia 
Library, an institution maintained by the annual con- 
tributions of members; from the income derived from 
such property as has been given to it, and from fees 
paid for the use of the books. The test in that case 
was the object of the corporation. That was found to 
be the general public good, and not private gain. If it 
is free from the latter element; if it is an institution 
devoted to charity by the very fundamental law of 
its existence—is its character as such destroyed, if to 
some extent its revenues are derived from the recip- 
ients of its bounty? As an illustration, suppose an 
organization is formed forthe sole purpose of supply- 
ing cheap fuel to the poor; that such object appears by 
its charter, and that in pursuance thereof it furnishes 
coal to the poor at one-half the rates usually charged 
therefor, and that the balance of the price thereof, or 
the loss occasioned by such sales, together with all the 
other expenses of the association, are made up by con- 
tributions from the members and general public; that 
all the time and labor of the members are given gratu. 
itously—can any one doubt that such an institution 
would be a purely public charity, ** founded, endowed 
and maintained by public or private charity?” This 
association is precisely such an institution. It has no 
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element of gain connected with it. The charge for 


meals and lodging is not more than one-half of what 
would be charged for similar accommodations else- 
where. It may therefore be said to be maintained by 
charity; it could never have been organized except by 
charity; it could not be continued for a year without 
charity. It may bethese views conflict slightly with 
what has been said in some of the cases referred to. 
They do not conflict however with the points decided 
in either of them, while they are believed to be in en- 
tire harmony with Donohugh’s Appeal, supra. Peun. 
Sup. Ct., April 22, 1889. City of Philadelphia v. Wom- 
en’s Christian Ass'n. Opinion by Paxson, C. J. 


—— > —— 


SPEECH OF LORD COLERIDGE TO THE BIRM- 
INGHAM LAW STUDENTS. 

|‘ making a comparison between what the profession 

was when he entered it and what it is now, he said 
he began his legal life in 1847, and at that time the com- 
mon law rested mainly, though not exclusively, on 
special pleading, and truth was investigated by rules of 
evidence so carefully framed to exclude falsehood that 
very often truth was quite unable to force its way 
through the barriers which had been erected. (Laugh- 
ter.) Plaintiff amd defendant, husband and wife, per- 
sons excepting Quakers who objected to the oath, 
those with an interest direct or indirect, immediate 
or contingent, in the issue to be tried, were all abso- 
lutely excluded. Nonsuits were constant, not because 
there was no cause of action, but because the law re- 
fused to hear the only persons who could prove it. 
(Laughter.) He did not speak of chancery, which had 
defects of its own, because he pretended to no more 
knowledge of chancery practice than was picked up 
by a common lawyer, who as he rose in his profession, 
was taken into courts of equity to examine witnesses 
or to argue cases in which there was a conflict of facts. 
Questions as to marriage and wills were under the 
jurisdiction of courts called Ecclesiastic, with a pro- 
cedure and principles, happily, entirely their own, and 
presided over by judges not appointed by the crown. 
Admiralty jurisdiction, at all times of great danger, 
and in time of war of enormous importance, was in 
practice committed to an ecclesiastical judge. Crim- 
inals, except in cases of high treason and misde- 
meanor, could be defended by counsel only through 
the nedium of cross-examination, and speeches could 
be delivered, with those exceptions, only by the pris- 
oners themselves. Then, too, during large portions of 
the year, the common-law courts were from necessity 
closed. The circuits occupied not quite but nearly 
contemporaneously, the services of fourteen judges, 
and while circuits went on there was no work in Lon- 
don except the Privy Council or the House of Lords. 
The circuits were great professional schools. Friend- 
ships formed on circuit were sometimes close and the 
most endearing men could form with one another. 
The cheery society, the frank manners, the pride in 
the body they belonged to, the discipline of the mess, 
the friendly mingling together on equal terms by old 
and young men, the lessons to be learned both from 
leaders good and leaders bad by constant attendance 
in court, the large amount of important and profitable 
business which was transacted—all those things gave 
circuits an Mnportant and useful place in the life of the 
commou lawyer, which however he was afraid they 
were ceasing to have, except on one or two of the 
largest and most important of them. Suchin a rude 
outline was the bar when he joined it forty-two years 
ago. The system bad its great virtues, and it had its 
great and crying evils, and they were aggravated by 
the powerful men who at that time dominated West- 
miuster Hall, and whose spirit guided its administra- 








tion. Now however the system was altered. Parties 
were examined, husband and wife could be heard, 
special pleading knew no refuge upon the habitable 
globe, except, he believed, in the State of New Jersey, 
Law and equity were concurrently administered, mar. 
riage and wills were dealt with by judges who had no 
flavor of ecclesiasticism about them. And while Eng- 
lish law had grown more just and reasonable, he did 
not think English lawyers had grown less learned. One 
subject upon which they had been addressed by the 
present solicitor-general—whose opinion was favorable 
to it—was the introduction of American practice with 
reference to allowing the functions of attorney and 
barrister to be exercised by the same person. It was 
true that in the great cities of America, where there 
were firms of lawyers, the principle of natural selee- 
tion sent some of the members of the firm into court 
and kept others in chambers; so that the practice 
modified the principle, but the principle remained, 
and he believed the extension of it to England was 
not, whether they liked it or not, very far off, 
Whether it would be a benefit or no he felt by no 
means sure. He once asked Mr. Benjamin, who had 
experience of both systems, which upon the whole he 
thought the best. He replied that the question was 
one which could not be answered ina word. “If,” he 
said, ** you ask me which is best fitted for producing 
from time to time a thousand ora score very eminent, 
highly cultivated men—men fit to play a great part in 
public affairs, and to stand up for the oppressed and 
persecuted in times of trouble and danger—lI should 
say at once the English. If you ask me which is best 
in ordinary times to the vast majority of clients I an- 
swer, equally without hesitation, the American.” That 
was very weighty and very important evidence, and 
he thought if Mr. Benjamin was right that what was 
clearly for the benefit of the vast majority of clients 
Was certain to be established in theend. Withoutex- 
pressing any opinion on recent hotly-controverted 
facts, he might say he thought they had appreciably 
hastened the advent of the change. One considera- 
tion in its favor was the fact that the prejudice, which 
it was useless to deny, existed against the honor and 
morality of the profession, arose mainly from the sup- 
posed conflict between the rules of the profession and 
the rules of ethics. It was said, and believed, that 
conduct which morals would condemn was sanctioned 
by the principles of their profession. That men be- 
longing to their profession bad done things as advo- 
cates which they would disdain as men he sorrowfully 
and freely admitted, but that said nothing against the 
profession itself. Some clergymen often preached 
things they utterly disbelieved ; some soldiers and sail- 
ors violated the laws of war and honesty; some traders 
cheated; some professional witnesses fenced with sci- 
entific truth, which they ought to be the impartial 
guardians of. That only showed that in all professions, 
however voble and sacred, men were to be found 
whose conduct was not guided by the moral code—he 
would not say of the New Testament, but of Aristotle 
and Cicero. More was heard of the short-comings of 
lawyers because they practiced in the light of day and 
before the face of man. He denied that their princi- 
ples were different from those which guided men of 
honor in any other profession. They practiced in courts 
of law; they were content for legal results to be ar- 
rived at by legal rules. In criminal courts men were 
punished, not for sins, but for crimes. Some sins, 
amongst the worst men could commit, were unpun- 
ished and unpunishable by human tribunal. Crimes 
were not punishable till they were proved, and they 
could be proved only according to the rules of evi- 
dence, which were rules of law. All that was true of 
civil issues tried in civil courts. Now, those were really 
the tritest platitudes, aud yet they were babitually for- 
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gotten or disregarded in the discussion which arose 
about the morality and honor of lawyers. Granted, 
what no reader of the New Testament could deny, 
that advocacy was a lawful calling; granted, that what 
aman might honorably say and do for himself the ad- 
yocate might say aud do for him—not more and noé 
Jess—and he asked for them no further concession, 
they could desire to be judged by no other rule. A 
man in a court of law might contend that by law an 
estate belonged to him, that a debt was due to him, 
that a crime had not been committed by him; by legal 
means he contended for legal rights, by the same means 
he repelled legal wrong, and what he migbt do or 
might not do for himself an advocate might or might 
not dofor him. A man might not lie for himself, 
neither make his advocate lie for him; a man might 
not deliberately conceive or accuse aman of acrime of 
which he knew him to be innocent, or devise a slander, 
or without careful inquiry disseminate one—neither 
might an advocate. It could not be denied that the 
English system greatly increased the temptation to do 
these things by dividing the responsibility. A man 
made a detailed attack on the character of another 
which turned out to be unfounded; he said he fol- 
lowed his instructions. Granted he did; if he took 
reasonable care to inquire into the nature of the evi- 
dence and the character of the witnesses, he was no 
more to be blamed than anotber man who repeated 
something which he was satisfied himself was unim- 
peachable; but if he made a statement without care- 
ful inquiry he was absolutely without excuse, and he 
deserved the scornful condemnation of all men. (Ap- 
plause.) Whilst the speaker was not insensible of the 
many advantages of the present system, he could not 
shut his eyes to the many countervailing benefits to be 
found in the American practice, though it would no 
doubt be a long while before that practice was intro- 
duced in the English courts. He asked them toaccept 
his short address as a poor token of good will from an 
old judge to youthful students, from one who was at 
the end of his career to those whe were at the begin- 
ning of theirs, from one who had had much wore suc- 
cess than he deserved, and who wishea with all his 
heart that they might succeed at least as well and de- 
serve it better. (Applause.) 
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CORRESPONDENCE. 
PREFERENTIAL ASSIGNMENTS. 
Editor of the Albany Law Journal: 

Havirg had occasion to examine the subject at con- 
siderable length, I perused with considerable interest 
the elaborate article in the last number of the ALBANY 
Law JOURNAL, by Mr. Coriiss, eniitied ** Assignments 
Void Because of Preferences.” The illustration of the 
right of the master vt» throw over freight and ballast so 
long as he clings to h:s ship, of the cight of a debtor to 
dispose of his property s* long 2s he continues hope of 
avoiding financial disaster, is striking, and the princi- 
ple it suggests is one which Legislatures might well 
consider in framing legislation respecting general as- 
siguments of insolvents in the absence of a National 
Bankrupt Act during these times when failures in 
business ure frequent, and the direct and indirect, the 
fraudulent and bona fide, preferences of favored cred- 
itors have received the condemnation of the commer- 
cial world and induced legislation to prevent such pre- 
ferences; but whether in the absence of such legisla- 
tion it is proper for courts in deference to the demands 
of business interesis io declare that after an insolvent 
has abandoned hope of averting disaster, it is illegal 
for him in any manner by previous transactions to ad- 
vance favored creditors beyond the statutory limits 
allowed for general assigument may admit of question. 








Mr. Corliss omits reference to the decisions of the 
courts of this State maintaining the proposition which 
he states, and he has also omitted reference to perhaps 
the most pronovneed decision of the courts of a sister 
State announcing the converse of his proposition. In 
this State these transactions have usually taken the 
form of confessed judgments, sometimes followed by 
general assiguments. it has been several times held 
by the Supreme Court at Special Term in the city of 
New York that the provisions of chapter 503 of the 
Laws of 1887 which provide that ‘in all general assign- 
ments”? preferences shall not be allowed to absorb 
more than one-third of the net proceeds after paying 
the claims of employees and the expenses of the as- 
signument, render it illegal for a failing debtor by 
meaus of confessed judgments to divert more than one- 
third of the proceeds of his estate to the payment of 
such judgments. Wilcox v. Payne, 19 N. Y. St. Rep. 893, 
As itis a matter of considerable importance and in- 
volves large pecuniary interests, the decision of this 
question by the Court of Appeals will be watched with 
interest, and notwithstanding the decision of the Uni- 
ted States Supreme Court in the case of White v. Cotz- 
hausen, 129 U. 8S. Rep. 329, following the decision of the 
case of Preston v. Spaulding, 120 Ill. 208, it is by no 
means certain how the Court of Appeals will decide 
the question. 

The decision of White v. Cotzhausen was with refer- 
ence to a statute of Illinois which had previously been 
construed by the Supreme Court of that State in Pres- 
ton v. Spaulding, and the decision of the Federal Su- 
preme Court follows that of the State court according 
to the rule that where a statute of a State receives a 
coustruction by the highest court of the State, the 
Federal courts will give the statute the same coustruc- 
tiou. It may be uncertain how the Federal court 
would have decided this question in the absence of a 
decision of the State court. These decisions proceed 
on the ground that remedial statutes should be liber- 
ally construed, and that the law will not allow to be 
accomplished indirectly what it forbids being done di- 
rectly; but it surely has the appearance of being a se- 
vere extension of this principle when courts hold that 
a statute which forbids preferences *‘ in general assign- 
ments” beyond a certain amount, also prohibits prefer- 
ences by menus independent of, prior and bostile 
thereto. Again, by chapter 294 of the Laws of 1888 it is 
prescribed that general assignments must be ackuowl- 
edged by the assignor and assignee, and state the name 
of the assiguor, his place of residence and the place 
and kind of his business, and it has been held that a 
failure to comply with these requirements vitiates the 
general assignment. There are no similar provisions 
with reference to confessed judgments, but if a series 
of confessed judgments by a failing debtor be con- 
sidered a general assignment, though in other respects 
proper under this construction of the statute, they 
would be void for omitting that which it is requisite 
general assignments should contain. As observed, the 
decisions of courts are not uniform on this question. 
In Lake Shore Banking Co. v. Fuller, 110 Penn. St. 
150, at page 156,the court, in an elaborate opinion, after 
reviewing the previous decisions of the courts of Penn- 
sylvania on the question, say: ‘* The judgments in this 
case were confessed and executions issued upon them 
one day before the deed of assignment. They were no 
part of the assignment, but entirely independent of it. 
They were not delivered to the same person. They 
were not executed at the same time. The rights they 
conferred had become completely vested and were en- 
forced by execution process one day before the assign- 
ment had any existence whatever. Those rights were 
adversary to the rights conferred by the assignment, 
and such adversary character was not illegal. How 
ther can it be said that they were void because of an 
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act which prohibits preferences in assignments that it 
is a part of the assigument, when in fact they are no 
part of it, but independent of and hostile to it? We 
cannot see. It is implied from the language of the 
charge that they can be treated as a preference be- 
cause the debtor intended by giving them to prefer the 
creditors to whom they were given over other credit- 
ors. But this is precisely what we have many times 
held an insolvent debtor may do so long as he has do- 
minion over his property. 

“The idea is also embodied in the charge that if the 
judgments were confessed with the intent to avoid the 
law forbidding preferences, they would thereby be in- 
validated. But this is not tenable. The act of 1843 
simply prohibits preferences in assignments, or rather 
provides that they shall inure to the benefit of all the 
creditors. The only question that can arise as to this 
uct in a given case is whether the assignment contains 
a preference. If it does not, that is the end of the 
coutroversy.”” 

Yours truly, 
B. FRANK DAKE. 

BUFFALO, August 27, 1889. 


—_——— ~~ ——— 


NEW YORK STATE BAR ASSOCIATION — 
APPOINTMENT OF THE COMMITTEE TO 
MAKE ARRANGEMENTS FOR THE CELE- 
BRATION OF THE JUDICIAL CENTENNIAL. 

'NHE Hon. Wm. H. Arnoux, president of the New 

York State Bar Association, has appointed the fol- 
lowing named gentlemen members of the committee 
to make arrangements for the forthcoming judicial 
celebration by the association: 

The mover of the resolution: 

Col. Elliott F. Shepard. 

‘The officers of the association and the chairmen of 
its several committees: 

Joseph H. Choate, William FH. Robertson, Matthew 
Hale, John D. Wendell, George F. Comstock, George 
M. Diven, John Van Voorhis, James F. Gluck, Simon 
W. Rosendale, L. B. Proctor, Arthur L. Andrews, A. 
V. W. Van Vechten, Charles J. Buchanan, David Dud- 
ley Field, Richard C. Alexander, John Winslow, A. 'T. 
Clearwater, Charles A. Peabody. 

The ex-presidents of the association and the following 
honorary members: 

Sherman 8S. Rogers, Martin W. Cooke, Grover Cleve- 
land, Levi P. Morton, Benjamin F. Tracy, William C. 
Whitney, Charles 8S. Fairchild, William M. Evarts, 
Frank Hiscock, Charles F. Tabor, Samuel S. Cox. 

The following ex-judges and United States minis- 
ters: 

Hooper C. Van Vorst, Noah Davis, Enoch L. Fan- 
cher, John F. Dillon, Francis Kernan, W. W. Astor, 
Edwards Pierrepont. 

And the following members of the association : 

Charles S. Baker, Wm. Allen Baker, Samuel A. 
Blatchford, Tracy C. Becker, Johu N. Beckley, James 
Cc. Carter, F. R. Coudert, Esek Cowen, Ernest H. 
Crosby, Chauncey M. Depew, Timothy E. Ellsworth, 
J. Sloat Fassett, J. Newton Fiero, Elbridge T. Gerry, 
Jobn Gillette, Wm. B. Hornblower, 8S. C. Huntington, 
M. H. Hirschberg, John Jay, Jesse S. L’ Amoreaux, 
Joseph Laroeque, Daniel Lockwood, Robert N. Mar- 
vin, Wm. Mitchell, John G. Milburn, KE. H. Movins, 
Stephen P. Nash, Homer A. Nelson, Wm. A. Poucher, 
Chas. FE. Patterson, R. A. Parmenter, Fletcher C. 
Peck, O. B. Potter, Robert Sewell, Robert T. Turner, 
Zerah H. Westbrook. 

The appointment of this strong committee, of which 
Judge Arnoux is chairman, gives undoubted assurance 
that this judicial celebration will be a great success. 





The committee will act in concert with all members 
of the association, who are a committee of the whole, 
each and every of whom are invited to co-operate 
with this committee in making the arrangements for 
the celebration. 

At the recent meeting of the American Bar Associa- 
tion at Chicago, on motion of Charles Henry Butlerof 
New York, a committee was appointed to co-operate 
with the New York State Bar Association in making 
arrangements for tbe celebration. 

Assurances from other State Bar Associations have 
been received that they will cordially unite in the cele- 
bration. Many eminent citizens have also, under the 
provisions of the resolution providing for the celebra- 
tion, signified their intention to unite in it. 

It bas been suggested that a meeting of the commit- 
tee take place in the rooms of the association, Capitol, 
Albany, early in October. 

Within the last two weeks fifty new members have 
been added to the association. 


———--< —_—- 


NOTES. 

In a recent case of Reinhardt v. Mentasti (reported 
elsewhere), Mr. Justice Kekewich decided a somewhat 
nice point on the maxim *‘ sic wlere tuo ut alienum nu 
ladas, but the result appears to be in accordance with 
the authorities. ‘he defendants, in the course of al- 
tering their hotel, placed a cooking stove of consider- 
able heating power in a basement room not previously 
used as akitchen; moreover it did not occupy the po- 
sition of the former firepiace. ‘The plaintiff's house 
was separated from the hotel only by a party-wall, and 
adjoining the room in question was his wine-cellar, 
which was rendered useless for the purpose by the 
great heat that passed into it. It is by no means easy 
to say which of the numerous acts which may cause 
annoyance to a neighbor are justifiable in law, but the 
true principle was clearly expressed by Bramwell, B., 
in Bamford v. Turnley, 3 B. & 8. 83, when he said that 
“acts necessary for the common and ordinary use and 
occupation of land and houses may be done, if conve- 
niently done, without subjecting those who do them 
to an action;’’ and elsewhere, that this was simply 
the rule of ** give and take, live and let live.” Though 
probably Lord Halsbury, C., carried this a good deal 
further when he paraphrased it, in Fleming v. Hyslop, 
1l App. Cas, 697, by saying that ‘* what makes life less 
comfortable and causes sensible discomfort and an- 
noyance is a proper subject of injunction.” The 
amount of actual annoyance seems to be not so much 
in question as whether, in the natural course of events, 
the neighbor is likely to retaliate in the same manner, 
or, in other words, whether it is due, as above stated, 
to the ordinary use of the house. This consideration 
underlies the judgment of Sir George Jessel, M. R., in 
Broder vy. Saillard, 2 Ch. Div. 692, where the nuisance 
complained of was the noise made by horses in a stable 
adjoining the plaintiff's house. That this was a real 
annoyance, and indeed seriously interfered with the 
sleep of the master of the house, there was no doubt, 
and as it was not aresult to be anticipated from the 
ordinary juxtaposition of dwellings, it was not justi- 
fiable. In the present case the nuisance is much less, 
and perhaps slighter than in any previous case in which 
the court bas interfered; but although fires are usual 
enough, and the heat from them may pass through 
into a neighboring house, yet this is only likely to be 
serious where the site of the original fireplace is not 
used, and this element, conflicting with ordinary user, 
was apparently just sufficient to exclude the justitica- 
tion which would otherwise have existed.— Solicitors’ 
Journal. 
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CURRENT TOPICS. 
iM HE tiiae has come to preach our annual vacation 
l discourse to our brethren. Like a true be- 
liever in jury trial, we have ‘‘ gone to the country.” 
We are anxiously looking around for old Tityrus, 
and when found, we propose to recumb with him 
under the teguminous shade of his patulous beech- 
tree. It will be observed that we have not changed 
our opinion about the* benefits of recumbency in 
vacation. On the contrary we have been confirmed 
by an article in the London Lancet exposing the 
folly of those English barristers and statesmen, who 
accustomed to a sedentary life, bring mischiefs upon 
themselves in their old age by tramping over the 
continent and climbing mountains in vacation. 
We are therefore taking ourselves quietly and laz- 
ily, leaving locomotion to four-footed beasts, which 
are notoriously short-lived, and jogging about on 
the wooded roads behind —-not upon—a horse 
which does not know any better than to let himself 
be thus used. It is amusing to note the mental 
change which comes over us the moment we divest 
ourselves of that badge of civilized slavery, the 
“boiled” shirt. At first a sense of guiltiness and 
an uneasy expectation of seeing the sheriff’s shadow 
coming around the corner after us— ‘‘snatch- 
ing a fearful joy *"— but this soon wears off, and we 
fee) like a school-boy playing truant; or an old 
horse (we wish to be courteous in our comparisons) 
turned out to pasture, and craning his neck over 
the fence in surprise and pity for the harnessed 
beasts which still drag along the road; or like the 
aged and moribund pauper when he feels stirring 
in his veins the lively sheep-juice or rabbit-extract 
devised by Dr. Brown-Sequard for the perpetuation 
of life; or as Hester Prynne felt when she tempo- 
rarily laid aside that Scarlet A. Our pen, no longer 
barbarous, despises the strange words of the law, 
and fain would wanton in the flowery fields of liter- 
ature and indite short sermons on morals and im- 
morals, lugging these subjects in by the ears, and 
tracing a far-off kinship to the law. Yea, even it 
would now and then take a shy at verse, although 
it must be confessed, since we prostituted our muse 
for pay to the base uses of the Bostonian Green- 
Bagger, she has been very coy, fickle and uncertain. 
We must admit that we never have tried a vacation 
in winter. It would be an almost unprecedented 
idea, and lawyers never feel safe without a prece- 
dent. (Those lawyers who made the precedents 
must have felt like the man who first swallowed the 
oyster, or to be more elegant, and more timely — 
like Columbus when he first turned his prow to the 
West.) But since we have been let loose on this 
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summer gambol our imagination has soared to the 
forbidden idea of a winter vacation, to which there 
should be no drawbacks of mosquitos, fleas, green 
apples, cucumbers, damp grass, and other similar 
detriments. To be sure, we could not then safely 
or comfortably lie down under a tree, but one must 
not expect every thing. But winter may have 
some advantages to offer the vacation seeker. It 
has occurred to us that althongh one cannot keep 
cool in summer he can keep warm in winter. On 
this novel issue of the comparative facilities of the 
seasons, we have mentally been approached by 
Zephyr and Boreas, counsel learned therein, who 
have asked and obtained their day in court, and 
blown in upon us the following arguments pro and 
con: 
Tue Rieat SEAson. 


Foul winter is done, 
Sweet summer begun ! 
We lie on the grass, 
My dog and TI, 
While the rare clouds pass 
In the June sky; 
Or watch in the field, 
While stroke of steel 
Which the mowers wield 
Doth nests reveal; 
Or follow the trout 
In purling brook, 
Darting in and out 
Of rooted nook; 
An iris on wings 
Distracts our sight; 
The humblebee sings 
In zigzag flight; 
Or sit in the shade 
And scent the hay, 
While the teasing maid 
Sings frolic lay; 
*Till cows from the pool 
And ox from wain 
Come to milking-stool 
And welcome grain; 
And the slender moon 
With one great star 
Rises all too soon 
O’er hill-top far. 
Old winter I fear 
With the frost in his hair, 
Young summer is dear 
With her scent-laden air. 


Hot summer is past, 
Fine winter at last! 
By the roaring fire 
My dog and I 
Watch the sparks aspire 
To the dun sky; 
While the huge trees reel 
‘To woodman’s ax, 
And the whirring wheel 
Spins thread of flax; 
Or hark to the ring 
Of skaters’ feet, 
Or coasters who sing 
On sledges fleet ; 
No noise of a hoof 
On feathery ground; 
The storm on the roof 
Makes not a sound ; 
The robin picks crumb 
From sparkling snow, 
While the owl blinks dumb 
On sapless bough; 
The breath of the cows 
Exhales like smoke, 
And the slow ox bows 
To snow-heaped yoke ; 
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The frost on the panes 
Rears castles grand, 
Till the wide moon reigns 
O'er shadowy land. 
Dry summer 1 fear 
With the dust in her hair; 
White winter is dear 
With his frost-laden air. 


One of the most amusing traits of mankind is 
their determination to get ahead even when they 
are in no need to hurry. Thus in getting off a 
railroad train or a ferry-boat they will crowd and 
jostle one another in the struggle to be off first, and 
when fairly off, slow up like men of leisure. There 
is something like it in the animal kingdom, where 
the hen, feeding calmly at the side of the highway, 
sees a horse and wagon coming and spreads her 
wings and scampers clucking wildly across the road, 
barely escaping the horse's feet, with no apparent 
motive whatever. Men climb over the chains on 
ferry-boats and stand among the horses and vehi- 
cles, or go to the very verge of the bow, and if they 
can jump two or three feet before the dock is 
reached they are all the better pleased. This pro- 
pensity was illustrated in a recent action, Graham 
v. Penn. R. Co., in the United States Circuit Court 
for New Jersey, where a passenger stepped out of 
the side gangway into the middle one, between the 
chain and the gate, and had his leg broken by the 
chain being thrown against it. The court held that 
he was not entitled to recover, observing: ‘‘ There 
are two gangways provided by which passengers 
can safely leave the boat. * * * The precau- 
tions taken by the company, I think, were ample. 
There are the gates which, as I understand from the 
testimony, are never removed until after the boat 
has been fastened to the bridge. The gates are 
first opened, and then the chain is taken down. 
* * * Tt required no great degree of intelligence 
for any one to understand that while the chain was 
stretched across the middle gangway passengers 
were forbidden to go out that way. It was there- 
fore apparent, because of the double obstruction of 
the gates and chain, which speak better than any 
printed notice, or any words which could be uttered 
by the officers of the boat, that the plaintiff could 
not pass out that way as long as the chain was up. 
The chain is put there for the purpose of prevent- 
ing passengers from leaving the boat by that way, 
and if a passenger chooses to go out over the chain 
he does it at his own risk. * * * I was at first 
much impressed by the fact that the company had 
allowed passengers to leave the boat in the same 
manner as the plaintiff had done. * * * Of 
course familiarity with danger breeds contempt, and 
aman who has passed over the ferry as this plain- 
tiff has done for many years in that way without an 
accident, comes to believe that he is perfectly safe 
in continuing to do so. But does the fact that he 
has always escaped harm before relieve him from 
the necessity of exercising due care and caution? If 
Iam in the habit of travelling every day on a rail- 
road train, and habitually leave the train before it 
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stops or reaches the platform, or before the wheels 
cease to revolve, and I at last fall and receive an in- 
jury, could I recover damages from the railroad 
company for such an accident? Clearly not. * + * 
It was insisted he had aright to be in the middle 
of the boat, and to cross the chain as he did. He 
had no right to be there. In the crowds that go on 
board these boats, if a man chooses to rush out in 
the manner ‘he plaintiff did, the company cannot 
help it beyond taking the precautions which they 
have taken to prevent it. The fact that the com. 
pany has furnished two convenient and ample out- 
lets for passengers, and that the horse gangway is 
guarded by a chain is sufficient, I think, to exoner- 
ate the company from liability for such accidents as 
the one which happened to the plaintiff.” The edi- 
tor of the New Jersey Law Journal says: ‘‘ We can- 
not agree with the court that the guard-chain and 
gates used as a safeguard against falling into the 
water are a notice to passengers not to go upon the 
central gangway. There is no chain between the 
side gangways and the central gangway, only a row 
of posts several feet apart, and as a matter of fact 
the boats on the Hudson river, at least, are so full 
of passengers that they must fill the whole deck. If 
the companies insist upon enforcing the rule of this 
case they will have to furnish more boats.” For our 
own part, we wre inclined to side with the court, 
and to believe that ordinarily it is unnecessary for a 
man to step out among the horses, 


It gives us pleasure to learn that our contributor, 
Mr. Guy C. H. Corliss of Grand Forks, Dakota, has 
been nearly unanimously nominated by the Repub- 
licans for the office of Supreme Court judge of the 
new State. His election is certain. He well de- 
serves the compliment, and will be one of the most 
learned as well as one of the youngest judges in 
this country — about thirty, we believe. His con- 
tributions for several years to this journal have been 
marked by great learning, research, discrimination 
and independence. Anybody can become a judge 
who will write long enough for this journal. 


It also gives us pleasure to see that our former 
contributor, Mr. John D. Lawson, the distinguished 
legal author, agrees with us that Nagle was not 
only justified in shooting Terry, but was bound as 
an officer of the law to do so. The learned editor 
of the Central Law Journal thinks there was no 
necessity for killing Terry, on the ground that he 
was unarmed. The trouble with this view is that 
Mr. Nagle had no time to examine Terry’s pockets 
to ascertain that fact. He was known customarily 
to carry weapons, and his big knife made a figure 
in court last year. Most probably he was armed on 
this occasion, and his wife took away his arms, as 
she had ample opportunity to do so. Some people 
seem to be a great deal more careful of the life of 
a venomous beast like Terry than of that of a peace 
able magistrate like Field. Nagle ought not to 
be held an hour, 
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NOTES OF CASES. 


—— 


N Ward v. White, Virginia Supreme Court of Ap- 
peals, June 13, 1889, it was held that evidence 
that plaintiff had published in his newspaper a gross 
insult to one of the defendants on the day before 
the assault, which occurred at the first opportunity 
defendants had of meeting plaintiff, is admissible as 
t of tie res geste, The court said: ‘‘It is in- 
sisted by the counsel for the plaintiff in error that 
the newspever insvits were too remote to have had 
any effect on the matter; that White had a whole 
day and more to get cold in; and that the articles 
could neither have been admitted in evidence cor- 
rectly, as matter in mitigation of damages, nor as 
part of the res geste, but should have been excluded 
altogether. On the other side it is insisted that 
they were properly admitted in evidence in mitiga- 
tion of damages, and also as part of the res geste ; 
and we are cited to the case of Davis v. Franke, 33 
Gratt. 416 (decided in this court in 1880). In that 
case Staples, J., says: ‘The authorities are gener- 
ally agreed that in an action of trespass for an as- 
sault and battery, the defendant may, under the 
general issue, give in evidence matters which go 
merely to the guantum of damages, by way of palli- 
ating the offense. Where the defendant relies upon 
provocation, it must be so recent as to raise the pre- 
sumption that the assault was committed in heat of 
blood, excited by the conduct or declarations of 
the plaintiff. The rule which confines the defend- 
ant to proof of recent provocations received from 
the plaintiff is subject to modifications which more 
or less qualify the rule, according to the particular 
circumstances of each case.’ Lord Abinger said in 
Fraser v. Berkeley, 32 E. C. L. 791: ‘The law would 
be an unwise law if it did not make allowance for 
human infirmities, and if a person commit violence 
ata time when he is smarting under immediate 
provocation, that is matter of mitigation, * * * 
It appears to me to be severe to say that you should 
not look at the cause which induced the assault.’ 
Judge Staples also says in the case of Davis v. Franke, 
supra, concerning the ves geste: ‘It has been justly 
said that the affairs of men consist of a complica- 
tion of circumstances, so intimately interwoven as 
to be hardly separable from each other. Each 
owes its birth to some preceding circumstance, and 
in its turn becomes the prolific parent of others; 
and each, during its existence, has its inseparable 
attributes and its kindred facts, materially affecting 
its character, and essential to be known in order to 
aright understanding of its nature. These sur- 
rounding circumstances, constituting a part of the 
res geste, may always be shown to the jury in con- 
nection with the principal fact.’ Citing Mr. Justice 
Park as saying in Ravwson v. Haigh, 2 Bing. 104: 
‘It is impossible to tie down to time the rule as to 
the declarations.’ The area of events covered by 
the term res geste depends upon the circumstance of 
each particular case. Whart. Ev., § 258. When a 
business man coolly and disengagedly contemplates 
half a dozen distinct negotiations in the course of 








an hour, the sweep taken by the res geste in each 
case is limited to what is done in the time of the 
particular negotiation. Miles v. Knott, 12 Gill & J. 
442. When however one man of high parts and 
great energy is employed in a single protracted ne- 
gotiation of great importance, then we can con- 
ceive of his whole time for weeks being absorbed 
in the negotiation, and of its so tingling with its 
characteristics every thing that he does and says 
that for all this period the things he does and says 
become rather the incidents of the negotiation than 
of himself. Fifield v. Richardson, 34 Vt. 410; Cun- 
ningham v. Parks, 97 Mass, 172; Railroad Co. v. Redd, 
54 Ga. 33. So if in one of our streets there is an 
unexpected collision between two men, entire stran- 
gers to each other, then the res geste of the collision 
are confined within the minutes that it occupies. 
When again there is a social feud in which two re- 
ligious factions are arrayed against each other for 
weeks, and so much absorbed in the collision as to 
be conscious of little else, then all that such parties 
do and say, under such circumstances, is as much a 
part of the res geste as the blows given in the homi- 
cides for which particular prosecutions may be 
brought. Whart. Ev., § 259; Commonwealth v. 
Sherry and Commoniealth v. Daley, reported in the 
appendix to Whart. Hom. ; Rex v. Gordon, 21 How. 
State Tr. 542. The ves geste may be therefore de- 
fined as those circumstances which are the unde- 
signed incidents of a particular litigated act, and 
which are admissible when illustrative of such act. 
Nutting v. Page, 4 Gray, 584. These incidents may 
be separated from the act by a lapse of time more 
or less appreciable. They must stand in immediate 
causal relation to the act —a relation not broken by 
the interposition of voluntary individual wariness, 
seeking to manufacture evidence for itself. Inci- 
dents that are thus immediately and unconsciously 
associated with an act, whether such incidents are 
doings or declarations, become in this way evidence 
of the character of the act. And Lord Denman in 
Rouch v. Railway Co., 1 Q. B. 61, approving the 
saying of Baron Park, above cited, ‘that it is im- 
possible to tie down to time the rule as to the dec- 
larations’ that may be made part of the res geste, 
said ‘that if there be connecting circumstances, a 
declaration may, even at a month’s interval, form 
part of the whole res geste.’ And Mr. Wharton 
says, upon the authority of numerous cases : ‘ There- 
fore declarations which are the immediate accom- 
paniments of an act are admissible as part of the 
res geste ; remembering that immediateness is tested 
by closeness, not of time, but by causal relation.’ 
Whart. Ev., § 262. And what is done is part of the 
ves geste as well as what is said. Mr. Field, in his 
admirable work on the Law of Damages, says: ‘In 
actions for willful injuries to the person, where vin- 
dictive damages are claimed, the defendant should 
not be restricted in proving matters which took 
place at the very time of the injury complained of. 
But he has aright to show the jury the true rela- 
tions of the parties, and any facts and circumstances 
relating to the act, in order that they may deter- 
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mine how far it was wanton, malicious, vindictive 
or unprovoked, or how far extenuated by the con- 
duct, declarations or provocations of the plaintiff.’ 
§ 118. Prentiss v. Shaw, 56 Me. 427. Cited ap- 
provingly in Davis v. Franke, supra. Upon the 
foregoing principles we think the admission in evi- 
dence by the court of the newspaper articles was 
plainly right. They were the direct cause of the 
assault complained of. Without them therefore 
there would have been no assault committed. To 
have exhibited the defendant to the jury in the at- 
titude of a wanton assassin, without cause or provo- 
cation shooting down a fellow-man who was guilt- 
less of injury or offense toward him, would have 
been a mockery of justice. How far these stinging 
insults mitigated the evil of the attack in question 
was a matter for the jury to determine, but there 
can be no doubt —there can be no denial — that 
the insulting words stood close to the act in ques- 
tion, in immediate causal relation thereto, and thus 
constituted part of the res geste, and as such were 
admissible in evidence.” 


In Hill v. Board of Supervisors of Rensselaer 
County, 53 Hun, 194, it was held that no action 
can be maintained for injuries to property by riot- 
ers in consequence of intoxication by liquors fur- 
nished them by the owner. Landon, J., said: 
‘* The three persons who developed into rioters did 
so in the plaintiff’s hotel, and after her servants (she 
being a licensed vendor) had freely supplied them 
with intoxicating drinks. Possibly they assembled 
there with evil intent; if they did, the liquor they 
received at the plaintiff's bar presumably fortified 
that intent; if they assembled there for purely so- 
cial enjoyment, the liquor presumably developed 
their destructive propensities. In either case the 
plaintiff, by her servants in charge, was to some 
extent blamable. The case of Paladino v. Board of 
Supervisors of Westchester County, 47 Hun, 337, seems 
to us to have been correctly decided, and is decisive 
against the plaintiff's recovery. The suggestion is 
made that the plaintiff's servants were induced to 
sell the rioters liquor through fear. The plaintiff re- 
tailed liquor for profit, and her servants accepted 
these persons as customers, and drank with them. 
The remark that they came to kill the plaintiff does 
not appear to have excited alarm. The plaintiff 
cites Ely v. Supervisors of Niagara County. 36 N. Y. 
297. There certain good people, becoming indig- 
nant over the disorderly, licentious and criminal 
conduct of people who made a bawdy-house their 
rendezvous, tore it down. The court held that the 
bad reputation of the house, and the bad conduct 
of its frequenters, were not the proximate cause of 
its destruction. The good people were misdirected, 
not through. the agency of the proprietor of the 
house; he had nothing in common with them; his 
bad conduct could only lawfully lead them to seek 
lawful redress, and in no sense could he be held to 
have invited lawless violence. The case would 


have more resemblance to this if the patrons of the 








house had in their orgies torn it down. He who 
furnishes liquor to him whom the liquor infuriates, 
is, in the cases mentioned in the Civil Damage Act, 
liable for the consequences; in the case at bar it jg 
only necessary to hold that to him the county is not 
an indemnitor against the consequences.” 


In Smith v. Ratcliff, Mississippi Supreme Court, 
June 3, 1889, it was held that insurance money due 
on a house occupied as a homestead, which has 
been burned, is not exempt from execution under a 
homestead exemption law. The court said: “4 
homestead is exempt, and the house is part of it, 
but the money due on a policy of insurance on the 
house is neither the house nor the representative of 
it. It is the result of a personal contract of indem- 
nity against the loss of the house, which contract 
was founded on an independent consiceration, in 
the premium paid by the insured. The house was 
the subject of the contract it is true, but the in- 
demnity was purchased by its price, the premium 
paid. What the law exempts is the homestead, 
and not what may grow out of it or arise from it as 
the result of some contract made by the exemption- 
ist — the homestead, and not the proceeds of it in 
another form, which is not exempt. If the exemp- 
tionist had sold his house the debt due for it would 
not be exempt, because the statute does not declare 
that money shall be exempt which arises by con- 
tract from what is exempt. The money made by 
the use of the homestead is not exempt, and when 
exempt property is by the act of the exemptionist 
converted into what is not exempt the protection 
of the exemption laws cannot be claimed; but even 
if the proceeds of the homestead were exempt the 
money due by the policy of insurance would not be, 
for it is not the proceeds of the house, but of the 
policy — an independent personal contract. The 
house was not insured. The owner was insured by 
the contract to pay him a sum of money as indem- 
nity against loss. These principles are universally 
recognized so as to deny to a mortgagee, who has 
no special contract right as to insurance, the right 
to claim the proceeds of a policy of insurance as ap- 
propriable to his mortgage on the insured property; 
and we have held that a fraudulent grantee of land 
may hold the money due by a policy of insurance 
on a building on it against the claim of creditor 
entitled to subject the land and building to fellow 
the insurance money. Bernheim v. Beer, 56 Mis: 
149. It follows, logically, from these settled prn- 
ciples, that the insurance money does not occupy 
the place of the destroyed building, and if not, 
there is no legal ground on which to affirm that it 
is exempt because the building was. This view is 
fully sustained by the Supreme Court of New 
Hampshire. Wooster v. Page, 54 N. H. 125. Thomp. 
Homest. & Ex., § 750, says: ‘The insurance money 
is not liable to garnishment,’ and cites Houghton ¥. 
Lee, 50 Cal. 101, and Cooney v. Cooney, 65 Barb. 5%, 
to support this view; and after stating the denial 
of this rule by the Supreme Court of New Hamp- 
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shire, adds: ‘But the rule is founded in reasons 
too cogent to be shaken by the dissent even of that 
able court.’ What are the reasons? They are not 
given by Thompson, and the California court in the 
case cited did not state any reason, but simply af- 
firmed the judgment of the lower court. The New 
York case is the decision of an inferior court, and 
while the opinion in the case is longez than in the 
California case, it is as destitute of any satisfactory 
reason to sustain its conclusion as is the other, 
which does not attempt to furnish any. Smyth 
Homest., § 102, follows Thompson, citing the Cali- 
fornia case above. The question was before the 
Supreme Court of Texas in Cameron v. Fay, 55 Tex. 
58, and it was held that the insurance money was 
not liable, citing Houghton v. Lee, 50 Cal. 101; 
Thomp. Homest. & Ex., § 750; citing also Cooney 
y. Cooney, 65 Barb. 524. The Texas case so strik- 
ingly illustrates the illogical conclusion of the 
court in deciding it as to forbid our adoption of it 
asa precedent. In that case the mechanics who 
erected the building insured, and had a lien on it, 
were denied the right to follow through the ashes 
the money arising from the insurance, on the uni- 
versally accepted doctrine that this money resulted 
not from the building, but from a personal con- 
tract of indemnity founded on an independent con- 
sideration; but when the mechanics sought to ap- 
ply the money to their judgment as lien creditors, 
the court, which had said that the money did not 
represent the house, but was the avails of contract, 
on this contention held that the money did occupy 
the place of the house — thus presenting a conspicu- 
ous example of reasoning to a just result on one 
question in the case, and leaping tc a desired con- 
clusion on another question in the same case, 20 
example we shrink from imitating. In that case 
the court says: ‘We are of opinion that the pro- 
ceeds of the policy of insurance upon the homestead, 
effected for its protection and preservation as such, 
should, for a reasonable time at least, be exempt, 
etc. What is a reasonable time, and how is this to 
be determined? That view is not only unsupported 
by principle, but is full of practical difficulty. We 
too think with the Texas court that the proceeds of 
the policy should be exempt as the house was; but 
the statute has not made it so, and it is impossible 
to reason correctly from established rules to the 
conclusion in favor of exemption, and we do not 
think it allowable to jump to a desired result. We 
might have done so, and cited Thompson and 
Smyth as authority for the announcement, but it is 
not always safe to accept without question what is 
laid down in text-books or the opinions of courts.” 


—_————_.>—_—_—_—_—_— 


EXTRACTS FROM PAPERS READ BEFORE 
THE AMERICAN BAR ASSOCIATION AT 
CHICAGO. 

ANNUAL ADDRESS By StmEoN E. BALDWIN oF Con- 

NECTICUT. 
THE CENTENARY OF MODERN GOVERNMENT. 

Modern government began when the State with- 

drew from its long alliance with Christianity. 





Religion has nowhere suffered by being left to itself. 
In Leipsic, for iustance, where a certain form of relig- 
ious establishment exists, with a population of nearly 
200,000, there are now but six churches in which Sun- 
day services are regularly held. In no American city 
of that size would there be found less than a hundred; 
and it ison American soil that disestablishment had 
its earliest and has struck its deepest roots. 

The provision against religious tests for office left 
Congress still free to set up a religious establishment. 
One may well fall without the other. Such has been 
the slow course of English history. But when the sons 
of New England Puritans, New York Churchmen, 
Pennsylvania Quakers, Maryland Catholics, Virginia 
Cavaliers, Huguenot Carolinians, came together to join 
their independent Commonwealths in a national life, 
they could not fail to see that church unity was impos- 
sible. The very fact that so many of our States had 
had a State religion, was the strongest argument why 
the Union should have none. New Hampshire, where 
Roman Catholics were debarred from office until 1877, 
was the first to propose a further guaranty of religious 
liberty as an amendment to the Constitution. Vir- 
ginia and New York acted promptly in the same di- 
rection, and it was for want of this, among other pro- 
visions, that North Carolina refused to ratify the 
Constitution at all. At the first session of the first 
Congress, such an amendment, as we all know, was 
proposed to the States, heading alist of twelve; fitly 
placed first, because the most important, the most 
novel of all. 

The National Assembly of France was also moving 
toward the same end, and there, too, the mass of the 
clergy were, at first, with the reformers. Progress in 
Europe has been naturally slower than with us, for 
there was more to surrender. The support of the na- 
tion has often been accorded to different churches, on 
equalterms. There has been disestablishment in one 
part of a country and not in another. But it is safe to 
say that in no country of Christendom is any church 
connected with the government in the same close way 
in which it was throughout the course of ancient so- 
ciety. 

The church in former days had the general charge of 
education. It collected the scholars, it supplied the 
teachers, it paid them, it regulated their work, and 
saw that its own doctrines and discipline were made a 
part of allinstruction. But when it could no longer 
draw from the public treasury, or when the State went 
one step further and deprived it of its accumulated 
possessions, this duty of education became a public 
one. The more ignorant the people, the firmer the 
government, when that government exists tor others’ 
benefit. But give the people real power, and they 
must be taught how to use it, if you would not have it 
used to their destruction. 

That the ideal State should rest on a basis of public 
instruction is indeed no idea of modern times. When 
Plato sketched his plan of the republic of the future, 
he set it on that foundation. It was the hope of Har- 
rington; the practice, as I said, of the New England 
Puritan. It was for our times to extend it to great na- 
tions at the cost of millions; to bring it even into Ori- 
ental government, so that in Japan to-day there are 
30,000 public schools, nearly 200 colleges, and two great 
universities, all largely supported from the imperial 
treasury. 

But this transfer of a great prerogative from the 
church to the people has its inevitable danger. If there 
is a national peril toward which we are now drifting, 
it lies in this direction. It is the question of the right 


and duty of the State as to education in matters of re- 
ligion. 

It is the law of many of our States that every child 
must be educated to a certain point, either at a public 
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school or under private instruction. The Roman 
Catholic Church has always believed that religion, and 
the religion which it bolds itself, is a necessary part of 
all true education. Lt has during the last decade taken 
formal issue with the American public school system 
and organized a system of its own, of parochial schools. 
Whether this policy be right or wrong, there should 
be, surely, the fullest liberty to pursue it. Laws have 
been recently proposed in more than one of the States 
to forbid the use of any text-book in a private school, 
not examined and approved by some public authority, 
and even to make it penal to use influence upon a 
father to induce bim to take his children out of a pub- 
lic school. If such laws ever come to be enacted, it 
would be indeed a sign that the principles of Ameri- 
can liberty are losing ground. 

The State church was a great bureau of registration, 
tracing out where it was strongest, by its entries of 
baptisms, marriages and funerals, the course of every 
individual life. The place of this is now everywhere 
supplied by a system of public record offices. 

In thus separating from any political union with the 
church, the State does not cease to regard it as a natu- 
ralally. And in token of this, an exemption from 
taxation of property-held for religious uses of any 
kind, is almost universally conceded, the equivalent, 
of course, of a large annual grant from the treasury. 
Government seeks no longer, from the Church, the aid 
of any divine sanction for constituted authority, but it 
still recognizes religion as the best teacher of morals, 
and therefore the best friend of public order among a 
free people. 

The exclusion of the church, with its paternal 
authority and paternal bounty, from a voice in govern- 
ment, has contributed greatly toward the develop- 
ment of that State socialism which no civilized coun- 
try is now wholly without. 

It begins with giving free schools, free libraries, per- 
haps free universities; but it does not stop there. It 
establishes parks, museums, galleries of art; builds 
railroads, and controls them; inspects the tenement- 
house; lays paved sidewalks in every village. 

It arranges this vast system of national and interna- 
tional mails, by which two cents takes a letter from 
Boston to San Francisco, and five cents carries it to 
Tokio or Australia. lt regulates the hours of labor, 
the age of labor. It throws new duties on the em- 
ployer. Inu Germany, where State socialism goes 
farthest, it forces the laborer to insure himself, out of 
his wages, against the chance of future want, as we 
have long compelled our seamen to insure in the same 
way against sickness or disability, by payments to the 
Marine Hospital fund. 

But while State socialism means more in one coun- 
try than another, modern government has one univer- 
sal characteristic— popular representation in the Leg- 
islature, based on a wide and constantly widening 
grant of suffrage. 

There were hardly any of our American States, a 
hundred years ago, which did not demand that the 
elector should be a tax payer. There are hardly any 
now that do require it. England has reached almost 
the same result. Germany, France and Greece have 
gone beyond itand made suffrage universal. Every 
citizen is incorporated into the German empire by tak- 
ing him through a public education and military ser- 
vice, up to the ballot-box, on equal terms. 

The republic is but one form of modern govern- 
ment, but this republican principle of a broad suffrage 
is at work in all. Its inevitable tendency is toward 
the universal abolition of class distinctions; a ten- 
dency stronger, of course, in proportion to the free- 
dom and equality already gained. It was this that 
forced negro suffrage upon the South at the close of the 
civil war. There were weighty reasons against thus 











pushing the freedman at once into the ranks of the eleg. 
tors. He belonged to a race that has known little of 
political power, and done nothing to prove its fitness 
to enjoy it, aud he had been reared in ignorance and 
dependence. But negro suffrage was an American idea, 
It prevented the formation of a new social class. Laws 
had already been passed in several of the Southern 
Stutes—“ apprentice laws’’—which would soon have 
formed one, had a class of freedmen survived the war. 
The negro has often used the suffrage ignorautly, self. 
ishly, unwisely. Youand I may sometimes have done 
the same. But when he received the gift and passed 
into the great circle of American citizenship, the last 
class less than citizens was abolished, I hope forever, 
from American statute books. 

Nor was it, asan indication of political development, 
to be compared in significance to the movements in 
England, beginning with the Reform Bill of 1882, and 
ending with the vote last May in the House of Com- 
mons, when 160 members declared themselves in favor 
of abolishing all hereditary seats in the House of Lords, 
and the government could muster but about 200 to de- 
feat the motion. 

The grant of suffrage to women is now becoming 
common in municipal elections. It has been tried in 
those of a more public character. If I were to forecast 
the future I should say that whether modern govern- 
ment in Europe is to tend toward republicanism or to- 
ward monarchy, will depend in no small degree upon 
its treatment of this question. Goethe has declared 
that women love order rather than freedom. If the 
number of voters is doubled by their admission to it, 
the stability of settled dynasties and the glitter of 
courts may find a new support against any movement 
toward the rough changes of republican administra- 
tion. 

But no free nation has ever adopted the ballot and 
then discarded it, unless she was ready to discard her 
freedom. The ends of modern government demand it 
in its completest form. It was for remote Australia 
to revive this form, after the lapse of two thousand 
years, and give the world again the secret ballot as 
Cicero knew it, when he described it as the vindex 
tacite libertatis. The Roman ballot, under the Gabi- 
nian law, was furnished by the State, and bore the 
names of all who were in nomination, the elector 
marking by a point that of the candidate whom he pre- 
ferred. 

The interplay of national influences, so characteris- 
tic of the age, was never more conspicuous than in the 
reintroduction of this plan in modern use. Successful 
in Australia, England, under the lead of Gladstone, 
did not disdain to follow one of her youngest children 
in extending it to parliamentary elections, and now 
our own States are adopting it in rapid succession. 

Modern government is coming to put a new limita 
tion on the suffrage—that the majority shall not 
govern. 

Minority representation in office is the invention of 
the last half of the century, both as regards elections 
by districts of inhabitants of the district, as dis- 
tinguished from voting for a general ticket, and as re 
gards voting for less than the number to be elected. 

It is the corner stone of modern government that 
there shall be obligations created or preserved by an 
organic law which no popular majority and no legisla 
tive majority can overcome, except through forms and 
delays prescribed by that law for its own defense. 

The problem was to make the legislative power, 
whether exercised by popular or legislative vote, sub- 
ject to some superior authority, and still leave it free 
to represent the public will. The American solution 
is through the judiciary, but it does not consist in 
simply writing down that will in the form of a Consti- 
tution and comparing every statute with it. 
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We have adopted it (the veto) because experience, 
and experience is the result of many experiments, has 
taught us to believe in a strong executive, provided it 
js a good one, avd because we find it easier to watch 
one man than an assembly of men. 

The veto that English kings retain only in name has 
been with us often the best safeguard of the people, 
and was never more powerful for good than it is to- 
day. The Legislature itself has come often to rely on 
the executive, and not in vain, to defeat bills which it 
has not the courage to reject or the patience to exam- 
ine. At the last session of that of our greatest State, 
two-thirds of the bills enacted were passed within the 
last ten days; thus leaving it wholly in the hands of 
the governor to say, after the adjournment, whether 
they should become laws or not. 

We are not afraid of the executive, because we have 
guarded ourselves against any act of his that might op- 
press us by something stronger than Magna Charta. 
We have made him powerful because history has 
proved, even our own, that the executive power is 
often the best protection against the tyranny of ma- 
jorities. 

Nor dees modern government in any way tend to 
lessen the personal dignity and weight of the execu- 
tive. It recognizes the strong impulse of the human 
mind to respect and reverence for authority, as repre- 
sented in whatever individual is the titular head of 
the nation. The public interest in every incident in 
the daily life of the president of the United States, or 
of Que2n Victoria, means something. It is what has 
kept alive so many monarchies in the past, which ex- 
isted only as an incumbrance on society. The personal 
equation in government is a constant force, the more 
powerful because unmoved by reason, uncontrolled by 
law. 

We recognize the sentiment of hero-worship, but we 
see its limits. Our governments guard against the 
hero, and against the unwisdom of his worshippers, by 
laws and institutions that are insensible to enthusi- 
asm. 

One-quarter of our population is now centered in our 
cities. A hundred years ago there was no city in the 
Union which numbered 40,000 inhabitants. How many 
States are now without one? And how, except in this 
way, could such great gatherings of free men be kept 
in order? 

The combination of local home rule, with a central 
authority to direct inter-communication between the 
several communities, and determine all questions of 
foreign relations, is the best form that modern consti- 
tutions assume. It wasa daring experiment to attempt 
it herein 1789, and the hazard grew when the Louisiana 
purchase came, a few years later. 

The rule of local laws for local interests, enacted un- 
der such limitations as may be prescribed by some 
central authority, has smoothed the way for another 
innovation of transcendent importance: that all laws 
must be general, applicable to all men, and all inter- 
ests, in similar positions. To this modern society is 
driven by its rule of equality. The world was not 
much given to legislation before the days of the 
French revolution. All the statutes of Rome, in the 
days of her greatness, were not more in number than 
one of our larger States is accustomed to enact in 
every decade. As was ably urged in the annual ad- 
dress of our last president, there is but one remedy to 
be applied: the universal prohibition of special legisla- 
tion, where a general law will secure the end. And 
this is only possible by granting extended powers of 
local administration to local governments. 

And yet it is fair to say that the evils of over-legis- 
lation, in this country, are by no means proportioned 
to its amount. Much of it is, at worst, but useless. 
Americans do not often legislate except to meet some 





practical necessity, real or imagined. There is little 
speculative or theoretical statute law, such as marked 
the entry of France into the field of modern govern- 
ment. This makes our statute books unsymmetrical, 
but it makes them safe. Nor are our constitutions as 
open to this charge as our ordinary legislative acts. We 

ave not forgotten that there are laws so deeply rooted 
in the society out of which they spring, that they exe- 
cute themselves. We know that these are the best 
laws, and that the modern constitution does best, 
when it is their simplest expression. 

Another characteristic of modern government is 
its support from journalism. It is not too much tosay 
that it could not exist, and could not have existed 
without it, less from the direct influence which it ex- 
erts than from the publicity and close scrutiny of offi- 
cial action which it secures. Until « hundred years 
ago, Legislatures, the world over, sat practically with 
closed doors. Journalism, during this century, has 
demanded that they be thrown open, and has thus put 
the people bodily into the legislative assembly. Se- 
crecy has been lost and safety gained; safety, for no 
law is so bad as the ill-considered law, and no law can 
be well considered that has not been fully discussed in 
public, by the men whuse interests it concerns. 


JUDICIAL INDEPENDENCE, BY HENry B. BROWN OF 
MICHIGAN. 

There isa clear distinction between the independ- 
ence of the judiciary as a governmental power and 
the independence of the several judges composing it. 
There is here all the difference between a theoretical 
and practical independence—in other words, between 
independence in law and independence in fact. Thus 
the election or appointment of judges for short terms 
does not trench in any way upon the judicial fune- 
tions; but it subjects the judges, as men endowed 
with the ordinary weaknesses of humanity, to tempta- 
tions wholly inconsistent with that consciousness of 
independence which lends such powerful encourage- 
ment toa fearless discharge of duty. Judges ought 
not only to be removed from temptation, but as far as 
possible from suspicion. If their reappointment or re- 
election is made at frequent periods, dependent upon 
the popularity of their decisions, to that extent their 
independence is subjected to the whims of the execu- 
tive or the prejudices of the people. A remarkable il- 
lustration of the unwisdom of this system occurred a 
few years ago in a neighboring State, when one of the 
most eminent jurists who ever sat upon an American 
bench was defeated by a temporary change iu the po- 
litical sentiment of the State. 

I certainly do not intend to enter upon any whole- 
sale denunciation of the system of electing judges. It 
has been in vogue in most of the States for about forty 
years, and, except ina few of the largest cities, has 
not been attended by disastrous results. If it has not 
fully met the expectations of its friends, it has cer- 
tainly not justified the evil prophecies of its enemies. 
I have known excellent judges who owed their seats 
to a political caucus and a popular election; I have 
known men of inferior calibre who owed their ap- 
pointments to executive favor. If the people occa- 
sionally elevate men to the bench who have little to 
recommend them beyond the ability to pull wires at a 
caucus, the choice of the executive is sometimes de- 
termined by other considerations than the public in- 
terest. Upon the whole, except in the large cities, the 
system of election may be said to have worked reason. 
ably well, although I believe the judiciary as a rule 
stood much higher under the old method of appoint- 
ment. The ideal mode of choosing judges has yet to 
be discovered. In my view more depends upon the 
permanency of the judicial tenure than upon the par- 
ticular method of selection. 
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The most ardent advocate of the right of the people 
to choose their own magistrate would hesitate to sub- 
mit a fifty thousand dollar lawsuit to a judge who held 
his seat by annual election, if a strong personal or po- 
litical friend of the judge were retained against him. 
If the judge were elected but once in four or six years, 
of course his hesitation would be correspondingly di- 
minished, but the principle remains the same. The 
tenure should either be during good behavior or forso 
long a term as to beget in the mind of the judge a habit 
of independence strong enough to overcome all con- 
sideratious of fear or friendship. If to this long term 
be added ineligibility of re-election we have the 
strongest possible guaranty of independence. In this 
connection there should always be reserved a provis- 
ion for the removal of incompetent judges (from what- 
ever cause such incompetenucy may arise) upon the ad- 
dress of two-thirds of each house of the Legislature. 
For these reasons the Constitution of Pennsylvania, 
which provides for the election of justices of the Su- 
preme Court for twenty-one years (with subsequent 
ineligibility) seems to me to embody the best existing 
scheme of an elective judiciary. It is to be regretted 
that it was not extended to the inferior courts. Next 
to this the fourteen and fifteen year tenure of the New 
York and Maryland judges contains the strongest 
guaranty of independence. The life or ‘‘ good be- 
havior’’ tenure seems to obtain now only in New 
Hampshire, Massachusetts, Rhode Island and Dela- 
ware, and in the Federal Constitution. By a strange 
anomaly however territorial judges are appointed for 
only four years. 

The question however which concerns us most di- 
rectly in this connection is, whether the judge is a con- 
stituent part of a jury trial at common law. I have 
never seen nor heard of a jury trial in which there was 
not a judge who presided and took a more or less ac- 
tive part, and yet in the ordinary definitions of jury 
trial given by the lexicographers and elementary 
writers, he is ignored as completely as if he were a 
mere supernumerary. Even the judges themselves 
seem to assume that it is only the jury and the parties 
to the suit who are entitled to the constitutional pro- 
tection. The question is one of no little importance. 
If the judge be the mere spokesman of the law, he is 
bound to a blind obedience to the will of the Legisla- 
ture in ali that concerns the trial; on the other hand, 
if he be an indispensable and constituent factor in that 
proceeding known to the law as trial by jury, it is diffi- 
cult to see why he is not as much entitled to protec- 
tion against the legislative interfereuce in the dis- 
charge of his common-law duties, as is the jury in the 
exercise of its proper functions. There isa definition 
of ‘trial by jury ina recent case in the Federal Su- 
preme Court which is pertinent in this counectiou: 
“Trial by jury,” says Mr. Justice Gray, “ in the courts 
of the United States, is a trial presided over by a 
judge, with authority not oniy to rule upon objections 
to evidence, and to instruct the jury upon the law, but 
also, when in his jadgment the due administration of 
justice requires it, to aid the jury by explaining and 
commenting upon, and even giving them his opinion 
upon questions of fact, provided only he submits those 
questions to their determination.” Now, trial by 
jury in the courts of the United States is neither more 
nor less than trial by jury at common law, as it ex- 
isted at the adoption of the Constitution, and if the 
above language be taken not as mere rhetoric but as a 
judicial definition of trial by jury, it would necessarily 
follow that the functions of the judge therein speci- 
fied, are as ‘‘inviolate” as those of the jury. 

These remarks are suggested by a series of statutes 
which have become fashionable in the Southern and 
Western States (for there are fashions in legislation, 
and even judicial opinions, as well as in dress) the ob- 





ject of which is apparently to secure the unbiased and 
unadvised opinion of the jury upon the facts; and an 
easy and accurate settlement of bills of exceptions, 
but the effect of which is to shear the judge of his 
proper magisterial functions and to reduce him to the 
level of a presiding officer, or the mers mouth-piece of 
counsel. These statutes are of the following classes: 

1. Laws prohibiting judges from charging or com- 
menting upon matters of fact. 

2. Laws requiring all charges to be in writing. 

3. Laws reguiring the judge to give such instruc- 
tions, and such only as have been submitted to him by 
counsel, either with or without modification. 

4, Laws requiring the court, at the request of coun- 
sel, to submit special questions to the jury, to be an- 
swered in addition to their general verdict. 

Curiously enough, the constitutionality of these laws 
seems never to have been questioned, and judges who 
have been most alert to protect the jury against all in- 
terference with their functions, have been most supine 
under these legislative invasions of their own preroga- 
tives. Where, as in Arkansas, California, Nevada, 
South Carolina and Tennessee, provisions similar to 
these are embodied in the Constitution, of course no 
question can arise as to their validity. The people in 
their sovereign capacity have an undoubted power to 
modify or curtail the right of trial by jury, or even to 
abolish it altogether. No such sanctity however sur- 
rounds a mere legislative act, and the question of its 
constitutionality is always an open one. Perhaps, in 
the universal acquiesceuce of the courts, it may be pre- 
sumptuous to question the validity of these enact- 
ments, yet there is reason for saying that some of 
them at least are encroachments upon the independ. 
ence of the judiciary. 

Perhaps the first of these laws, prohibiting the judge 
from charging with respect to matters of fact, is the 
least objectionable, both upon the score of constitu- 
tionality and expediency. Many of these statutes are 
rendered somewhat ambiguous by a proviso that the 
judge may ‘“‘ state the testimony and declare the law.” 

The purport of this seems to be that the judge may 
recapitulate the testimony upon both sides, but may 
not intimate his opinion as to its weight or credibility. 
There is undoubtedly a great difference of opinion, 
even among the leading men of the profession, with 
regard to the propriety of a judge expressing his views 
of the testimony to the jury. It should rarely, if ever, 
be done in a criminal case adversely to the accused; 
and in civil cases, the power should be exercised with 
great caution and only in cases where the jury is likely 
to be carried away by their prejudices or sympathies. 
Certainly however this act ought not to be construed 
with such strictness as to prevent the judge from tell- 
ing the jury that a certain fact is proved, when there 
is no evidence to contradict it, or to say that there is 
no testimony to establish a particular fact, if in trath 
there is none, yet it seems to have received this con- 
struction in at least one State. The design of the act 
was evidently to prevent the judge, where the testi- 
mony is conflicting, from throwing the weight of his 
opinion into the scale. 

It will be observed of this as of most of these stat- 
utes, that its effect ‘s not only to curtail the common- 
law prerogatives of the judge, but to strengthen the 
power of the ablest counsel and correspondingly to 
weaken that of the less experienced. Superior elo- 
quence in argument, diligence in research and sagacity 
in the conduct of a cause, are doubtless entitled to 
their reward, but it ought not to be reaped at the ex- 
pense of justice. It may be very taking to the popular 
ear to say that counsel are entitled to a fair field and 
no favors, yet after all there is something more desir- 
able than this, and that is the triumph of truth and 
justice. In my view a judge ought to be something 
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more than a mere umpire. He should bear in mind 
that the sole object of our judicial machinery is to se- 
eure exact justice between the parties in each case, 
and that he has no right to sit quietly by and see a 
manifest wrong done, simply because young or inex- 
perienced counsel have overlooked or misapprehended 
a vital point. Indeed, the accidental superiority of 
counsel ought never tu be permitted to obstruct the 
due administration of justice. In cases appealing 
strongly to the humanity of a jury, such as actions for 
negligence, I have known many an unjust verdict pre- 
vented by timely words of advice uttered from the 
bench with regard to the bearing of certain facts or 
the credibility of particulre »~itnesses 

True it is the judge may sonctir:es be wrong, stu- 
pid or perverse, but the jury, the ultimate arbiter, will 
hardly fail to discover this and correct it by their ver- 
dict. In cases of abuse of this discretion, there is an 
appellate court to apply the proper reniedy. The whole 
inquiry then resolves itself into this single question: 
What are the proper functions of the judge? If they 
are limited to deciding questions as they arise and de- 
claring the law to the jury, then it is right that the 
whole burden of the trial should be assumed by coun- 
sel; but if, upon the other hand, the responsibility is 
with the judge, and counsel are employed to assist 
him in administering justice, and the jury are the legal 
advisers of the court, authorized only to pass upon 
questions of fact, concerning which there is some real 
conflict in the testimony, then it is not only his right, 
but in some cases his duty to act as their friend and 
counsellor. If much may be said in favor of protect- 
ing counsel from the interference of the bench, some- 
thing may also be said in favor of protecting the jury 
against the mistakes and sophistries of counsel. 


There is even more room to doubt the constitution. | 
ality of laws requiring the judge to deliver his instruc- | 


tions to the jury in writing. There can be no question 
that every word that falls froin the judge’s lips during 


atrial is public property, and that the State or parties | 


to the suit may employ a stenographer to take it 
down; but if the judge can be compelled to stop the 


progress of a trial to write out a charge, which may | 


occupy an hour or two in delivery, it is impossible to 
say wherein his freedom of action is not subject to the 
control of the Legislature. 

We are not however without authority upon this 
point. In the case of Houston v. Williams, 13 Cal. 24, 
Mr. Justice Field, now of the Supreme Court of the 
United States, held that the Legislature could not re- 
quire the Supreme Court to give the reasons of its de- 
cisions in writing. In delivering the opinion, he makes 
use of language more or less applicable to all the stat- 
utes to which I have called attention in this paper. 
“It is,’ says be, ‘** but one of many provisions em- 
bodied in different statutes by which control over the 
judiciary department of the government has been at- 
tempted by legislation. ‘To accord to it any obligatory 
force, would be to sanction a most palpable encroach- 
ment upon the independence of this department.” 

If the power of the Legislature to prescribe the mode 
and manner in which the judiciary shall discharge 
their official duties be once recognized, there will be 
no limit to the dependence of the latter. If the Legis- 
lature can require the reasons of our decisions to be 
stated in writing, it can forbid their statementin writ- 
ing, and enforce their oral announcement, or prescribe 
the paper upon which they shall be written, and the ink 
which shall be used. And yet no sane man will justify 
any such absurd pretension, but where is the limit to 
this power, if its exercise in any particular be admit- 
ted? The truth is no such power can exist in the leg- 
islative department, or be sanctioned by any court 
which has the least respect for its own dignity and in- 
dependence. 








In its own sphere of duties, this court cannot be 
trammelled by auy legislative restrictions. Its con- 
stitutional duty is discharged by the rendition of its 
decisions. ‘“‘ The court must therefore exercise its own 
discretion as to the necessity of giving an opinion upon 
pronouncing judgment, and if one is given, whether it 
shall be orally or in writing. In the exercise of that 
discretion the authority of the court is absolute. The 
legislative department is incompetent to touch it." 
As the facts of this case show that the reasons were 
stated orally, the gist of the decision is that the Legis- 
lature cannot require the opinions to be written. This 
case was followed by the Supreme Courts of Indiaua 
and Arkausas, and I know of none to the contrary. It 
has also been decided by the Supreme Court of Michi- 
gan that the Legislature has no right to require of its 
judges the preparation of head-notes for the reporter. 
But if the Legislature has no right to impose these du- 
ties, by wbat authority can it exact the manual labor 
of writing out instructions to juries? Grant that in 
complicated cases it may be desirable to do this it is 
not usually so, and is one of those matters of discre- 
tion over which the judge ought to have full control. 

Still more objectionable are laws of the third class, 
requiring the judge to give or refuse such instructions 
as have been submitted to him by counsel without 
modifications. An example of this is found in the 
Code of Alabama, which requires that ($2756) “* charges 
moved for by either party must be in writing, and 
must be given or refused in the terms in which they 
are written; and it is the duty of the judge to write 
“given” or **refused,’’ as the case may be, on the 
document, and sign his name thereto; which thereby 
becomes a part of the record, and may be taken by the 
jury withthem on their retirement.’’ The hardship 
of this enactment is apparent from the construction 
given to it, that the charge, if correct, must be given 
in the exact language in which it is asked, even thongh 
the court may have embraced the same legal proposi- 
tion in another part of its instructions. Not only this, 
but the court has no right to add a qualification how- 
ever correct in point of law it may be, and to do so is 
error. Conpling this witb a prohibition against charg- 
ing upon the facts, it is difficult to see how any scheme 
could be devised better calculated to confuse a jury. I 
should ratber say (and that I believe is the practice in 
the highest courts of Fugland and the United States) 
that requests to charge should never be read toa jury. 
They are usually drawn with a view of giving to the 
party preferring them every possible advantage, and 
the judge is fortunate if he is able to draw the line ac- 
curately between the plaintiffs and defendants, and 
does not find himself involved in contradictions fatal 
to the verdict. Jurymen are plain, unlettered laymen, 
wholly unable to comprehend the nicer distinctions of 
the law, and caring only to reach a verdict that shall 
be consonant with the general equities of the case, and 
not directly in tbe teeth of the court’s instructions, 
Nothing can be more unsatisfactory or misleading to 
them than a case submitted upon naked, disconnected 
propositions of law. 

The proper method is to treat requests to charge as 
suggestions of counsel of the legal questions to which 
he desires the court to call the attention of the jury, 
and of his position with regard to them. The judge 
should then incorporate the substance of such as are 
deemed to be sound, in the general charge. A party 
has no right to instructions upon questions of fact, nor 
upon general propositions of law, which do not bear 
directly upon the questions at issue. Those which are 
really pertinent to the case will be much better under- 
stood by the jury, if delivered in connection with the 
statement of the case or a review of the testimony. If 
a stenographer be employed, it is better that the 
charge be oral thay written, as talking is more im- 
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pressive than reading. Much however must be left to 
the temperament of the judge, and his power to ex- 
press bimself concisely and accurately without a re- 
sort to paper. The ability to charge a jury clearly, to 
review the testimony temperately and impartially, and 
to state the legal propositions in connection with the 
theories of the respective parties in such manner that 
they may be readily grasped by the ordinary mind, is 
justly regarded as the consummation of judicial ex- 
cellence. 

The only objection to laws requiring the court to 
submit special questions to the jury to be answered in 
addition to their general verdict, is in making such 
practice compulsory. Occasionally it may be desirable 
for the purposes of review or otherwise, to know the 
opinion of the jury under a particular count of a decla- 
ration or indictment, or where a certain fact is promi- 
nent in the testimony and is necessary to plaintifi’s re- 
covery, to call special attention to it, that their an. 
swer may harmonize with their verdict. But to per- 
mit counsel, and compel the court to put any number 
of such questions is to open the door to great abuse. 
Jurors are rarely close and accurate thinkers, and it 
was never intended that their verdict should be con- 
trolled by the strict rules of logic. Ordinarily they 
pay but little attention to nice legal distinctions (for 
errors in which verdicts are often set aside) and sub- 
ordinate questions of fact are lost sight of, but the sa- 
lient features of the case are seized upon to govern 
their decision. So little are they affected by slight er- 
rors in the charge, or slight changes in the testimony, 
that of about fifty civil cases which L have had occa- 
sion to submit to a jury a second time, in but one was 
the second verdict materially different from the first. 
This rule however by no means holds good in crim- 
inal cases. Indeed, I find the average sense of one 
jury very near to the average sense of another. Inthe 
large majority of cases the jury should not be embar- 
rassed by special questions, and the practice of per- 
mitting a large number to be put is almost sure and is 
usually intended to produce answers inconsistent with 
the general verdict. Such a favorite device of defend- 
ants did this become in the State of Michigan, that the 
statute was very properly amended by limiting the 
questions to five and requiring them to be put, if pos- 
sible, in such form as to be answered by a simple “yes” 
or “no.” [ think a better plan would be to leave the 
whole matter discretionary. 

These statutes, to which I have called attention, are 
common to several States and indicate the current of 
legislative opinion where it flows toward a modifica- 
tion of the common-law powers of the judge, in re- 
spect to jury trials. There are however individual acts 
which trench still further upon those powers, and are 
still more indefensible from a constitutional point of 
view. The Criminal Code of Texas not only forbids 
the judge from summing up the testimony, discussing 
the facts, or expressing any opinion as to the weight 
of the testimony, but in cases of felony, requires him 
to ‘‘distinetly set forth the law applicable to the case, 
whether asked or not.” One can readily understand 
what a trap is here laid for him. Not only must he 
give ull such instructions as are prepared by counsel, 
if proper, but at the peril of a reversal, must cover 
every legal question involved in the case, whether his 
attention be called to it or not. This rule seems to 
hold good, though the omission be wholly through for- 
getfulness or inadvertence, and even where counsel sit 
by and intentionally refrain from requesting an in- 
struction upon the point. The courts, so far from re- 
lieving against the hardship of this statute, have in- 
tensified it by their construction. They hold that the 
act requiring the judge to give all the law applicable to 
the case, relates to every phase or theory of the case 
fairly presented by the evidence, and that every theory, 








whether weak or strong, or however improbable it may 
seem to the trial judge, demands an instruction tothe 
jury. He must not assume any fact as proved, no 
matter how strong the evidence may be, nor may he 
intimate that any evidence is unworthy of belief—in- 
deed, he must even avoid the appearance of an inti- 
mation. The result of this kind of legislation is seeq 
in the enormous number of criminal cases carried to 
the appellate court (exceeding two hundred and fifty 
per year), a large majority of which are reversed. 
Bearing in mind that the chances of an acquittal upon 
a second trial are vastly greater than upon the first, 
the number of criminals thus let loose upon the com- 
munity becomes positively alarming. As there is a 
separate series of criminal reports in this State, in 
which the evidence in each case is set forth in full 
with all its revolting details (for what purpose is not 
apparent), it is certainly matter for congratulation 
that law reports do not rank as popular literature. 

The law of Mississippi is directly contrary to that of 
Texas. By statute no judge shall comment upon the 
testimony or charge as to the weight of evidence, but 
it shall be lawful to charge the jury upon the princi- 
ples of law, ‘at the request of either party.” This is 
construed by the Supreme Court as a prohibition 
against any instructions, except such as are given at 
the request of counsel, and a conviction in a murder 
case was set aside because the court, after giving the 
requests of counsel, proceeded of its own motion to 
charge the jury generally upon the law of homicide, 
“Asan exposition of the law,’’ says the court, ‘‘the 
charge was unexceptionable. It was a succinct, ex- 
tremely intelligible explanation of the principles of 
the criminal law applicable to the case before the 
jury.”’ This compliment however did not prevent the 
court from reversing the case upon the ground that it 
was a plain violation of the statute, restricting the au- 
thority of judges to charge except upon request. This 
chapter also contains the following extraordinary en- 
actment: If a judge refuses to sign a bill of exceptions 
to any opinion, decision or charge when in writing, it 
shall be lawful for any two attorneys, who may be pres- 
ent at the time, to sign such bill of exceptions which 
shall have the same force and effect as if signed by the 
judge himself. No matter whether the judge's objec- 
tion to signing be sound or unsound, he is placed com- 
pletely at the mercy of any two counsel who happen 
to be present in the court-room. I donot know of an- 
other such instance of legislative confidence in an or- 
dinary amicus curiae. 

Turning now from the extreme south to the most 
conservative of New England States, we find a statute 
of Rhode Island which seems a clear infringement 
upon the independence of the judiciary. Whenever 
the constitutionality of any legislative act is called in 
question, in any other than the Supreme Court, it re- 
quires such court to rule the act to be constitutional, 
and, if judgment is rendered against the party raising 
the question, to certify the cause to the Supreme Court 
for its decision of such question. There is much to be 
said in favor of the policy of such an act, but 1 know 
of no power in the Legislature to instruct any court, 
however humble, how it shall decide questions prop- 
erly before it. I regard a justice of the peace as & 
magistrate whose independence ought to be as sacre/] as 
that of the Supreme Court itself. A deference to the 
opinion of the Legislature and a modest consciousness 
of one’s liability to err would naturally prevent a 
single judge from declaring an act to be unconstitu- 
tional, except in a clear case, but I had not supposed 
his power to do so was open to question. 

Courtesy forbids our speaking with levity of the acts 
of a sovereign State, but a statute of Alabama, which 
ought to be entitled ‘*An act for the benefit of the le- 
gal profession,”’ certainly carries off the palm for orig- 
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jnality. It requires the Supreme Court in deciding 


each case, when there is a conflict between its existing 
opinion and any former ruling, to be governed by what 
in its opinion at that time is law, without regard to 
such former ruling of the law by it, but the right of 
third persons acquired on the faith of the former rul- 
ing is not to be defeated or interfered with by or on 
account of the subsequent ruling. One can hardly con- 
ceive a more pointed invitation to litigation than this. 
The old rule of stare decisis, the foundation of prop- 
erty rights in most civilized communities, is swept 
away by astroke of the pen, and the court is practi- 
cally asked to decide what the law ought to be rather 
than what itis. Judges are sometimes accused of a 
proneness to judicial legislation, but evidently this is 
to be encouraged rather than censured. Counsel in 
examining the law with a view to litigation, need 
never be discouraged by an adverse precedent, for non 
consiat, thaé the court may not take an entirely differ- 
ent view. The act is peculiar and the proviso is am- 
hieness. There is an attempted saving of the rights 
of third persons; but who are these third persons 
whose rights must not be disturbed by the subsequent 
ruling? Courts do not adjudicate the right of third 
persons, but of parties to the suit, and if there be any 
one in need of protection, it surely is the party who 
has acted upon the faith of the formerruling. In de- 
termining what the law is, courts are largely governed 
by what they have before declared it to be, and the act 
is equally objectionable whether it be an attempt to 
instruct the court how to determine what the law is, 
or an attempt to vest it with legislative power. 

And last of all comes an oddity of legislation from 
the land of steady habits in the shape of an act for- 
bidding the judge from requiring counsel to stand dur- 
ing the examination of witnesses. This statute, if 
slightly impertinent, is wholly unexceptionable in a 
legal point of view. But one can readily imagine the 
circumstances under which it was passed. Counsel, 
while examining a witness, is sitting at a table taking 
full notes of the testimony, rummaging over papers, or 
otherwise wasting the time of court and jury. The 
trial bids fair to become interminable, the patience of 
the judge is exhausted, and he orders counsel to rise 
and give his whole attention to the witness. Counsel 
is beaten, and smarting under his defeat, rushes to the 
Legislature, of which he is perhaps a member, with a 
proposition to “sit down’’ upona judge who takes 
on such airs. The Legislature, in a burst of sympathy, 
passes the act—counsel is avenged, and the judge for 
the time being is squelched. Unfortunately however 
the next Legislature knew not Joseph, and had no 
bowels of compassion, for the act was repealed in ex- 
actly one year from its passage. Indeed, the act had 
nothing to recommend it. The standing of counsel 
during the examination of witnesses is by no means a 
matter of form or ceremony. Not only are one’s ideas 
clearer and more abundant, but there is nu better way 
of eliciting the truth from an honest witness or baffling 
adishonest one, than by standing, and looking him 
squarely in the face. There is certainly less tempta- 
tion to take notes, dawdle between questions, or con- 
sume time unnecessarily, and my own experience is 
that the best nisi prius lawyers generally prefer a 
standing position. ‘This however is a digression from 
the purpose of this paper. 

The cursory review I have made of these statutes in- 
dicates not only the extent to which the Legislature 
has already encroached upon the independence of the 
judiciary; but it contains an intimation of what 
further steps may be expected in the same direction, 
in case the judiciary itself makes no effort to stem the 
tide. One thing is quite apparent, and that is, that in 
§ number of States the system of trial by jury, as 
known to the common law, and as it exists to-day in 





England, in the Federal courts and in the more con 
servative States, is gone. Weare not however a wor- 
shipper of ancient idols; and we shall not forget its 
departure, provided always, the substitute be equally 
good or better. It would be interesting in this con- 
nection to know exactly how far these acts were in- 
spired by a regard for the interests of the public, and 
how far by the desire of lawyers, always the control- 
ling power of State Legislatures, to get points fora bill 
of exceptions and ultimately to extricate their clients 
from the meshes of the law. I know of no reason to 
doubt the entire good faith of the law-makers as a 
body; but I cannot heip thinking that if a group of 
lawyers were to meet and prepare a code for the ex- 
press purpose of entrapping the court into errors, they 
need not look far fora model. Instead of being sur- 
prised at the number of reversals, the wonder is that 
any verdict ina long and sharply contested case could 
ever be sustained. It is to be regretted that the courts 
in many of these States have ably seconded the Legis- 
lature in embarrassing the administration of criminal 
law by expressive refinements of language. When for 
instance we find a court of last resort gravely adjudg- 
ing that it is no error to say toa jury in a particular 
case, ‘‘there is evidence tending to show the defend- 
ant was drunk,” but that it is error to say, ‘there is 
some evidence tending to show the defendant was 
drunk,” or another setting aside a conviction, because 
the court remarked to the jury that in considering the 
evidence *‘common sense’’ was perhaps their “ best 
guide,” or still another quashing a written verdict for 
murder in the first degree, because the foreman omit- 
ted the letter “r’’? from the word ‘first,’” we may 
justly conclude that the technicalities which cut so 
large a figure in the English courts a hundred years 
ago have been transplanted to American soil. Such 
decisions go far to justify the well-known remark of 
Burke, ‘‘ that the study of law tends to sharpen but 
not to liberalize the mind.” 

There is nothing which tends to belittle the au- 
thority of courts or to impair the confidence of the 
public in the certainty of justice, so much as the habit 
of reversing cases for slight er.ors in admitting testi- 
mony or trifling slips in the charge. I have in mind 
one case, which was carried to the Supreme Court six 
times and was reversed every time. Better by far the 
practice of the English courts and the Federal Su- 
preme Court, where every intendment is made in favor 
of the action of the lower court, and cases are rarely 
reversed except for errors going to the very merits— 
errors which usually obviate the necessity of a second 
trial. 

Before undertaking the amendment of the ancient 
system, it would have been well to inquire wherein it 
needed amendment. The tenor of the most radical of 
these statutes would seem to indicate, that the ac- 
cused stood in greater need of protection against un- 
just convictions. Yet I venture to say that no such 
charge was ever seriously made against American 
courts since the adoption of the Constitution. There 
has never been a time when the rights of innocent 
men were not jealously guarded, or the guilty denied 
the privilege of a fair and impartial trial. In one di- 
rection I think the accused is entitled to greater pro- 
tection, and that is against outbreaks of lynch-law, 
which the feeble administration of the criminal laws 
invariably provoke. There is no doubt that the great 
muss of the people are law-abiding citizens, and if 
not law-abiding themselves, are determined that 
others shall be so. We may safely conclude that if 
courts do not punish criminals, they are inviting sum- 
mary justice from ‘ vigilants,’’ ‘“* whitecaps’’ and 
“regulators.” Executions by lynch-law are already 
said to outnumber legal executions, and unfortunately 
they are most numerous in those States where the ac- 
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cused is best protected by statutory guaranties. In- 
deed, these statutes fail to accomplish the very pur- 
pose for which they were designed. While they 
over-protect the accused in a particular case, they prac- 
tically deliver others over to the mercy of a mob. 
Compare them, for example, with the admirable Penal 
Code of New York. Here the judge is left wholly un- 
trammelled in the discharge of his duties, and yet I 
bave never heard of an innocent person being convicted, 
though I havea faint impression that the guilty do 
sometimes escape; nor do I now recall a single in- 
stance of lynching in New York or New England. 

Trial by jury is undoubtedly the best method yet de- 
vised for the determination of criminal cases, and will 
doubtless prevail in this country for generations to 
come. Not necessarily that it is the most accurate 
method of determining the guilt of the accused, but 
that it best represents the average sense of the com- 
munity as to his guilt and the propriety of his being 
punished. The people are parties to the suit, and may 
be trusted to protect themselves and their interests. 
If the general sentiment excuses public murders or 
family vendettas, the estimable gentleman who has 
shot his neighbor upon the street will find a conven- 
ient loop-hole of escape, while the horse-thief will have 
no reason to congratulate himself upon any undue 
leniency. If upon the otber haud, the public is dis- 
posed to wink at the purchase of votes, the ballot-box 
stuffer and the boodle alderman will be accorded all 
the respect due to their superior abilities. 

In civil cases, both in old and New England, trial by 
jury seems, by a kind of common consent, to be fall- 
ing into disuse. A step, which I regard as avery de- 
cided one in advance, has been taken in two or three 
States by abolishing the rule of unanimity, and per- 
mitting a verdict by the consent of nine. This will ob- 
viate a vast number of disagreements by eliminating 
the man who has been approached and the man of ob- 
lique perceptions to be found upon almost every jury, 
who can never see things as others see them. It is 
doubtful however if this will save it from the gradual 
decadence upon which it seems to have eutered. As 
Mr. Maitland, arecent English writer, deftly puts it, 
**the fact should be recognized, be it liked or not, that 
the trial by jury of civil cases is itself on its trial, and 
the verdict is going against it.” My own impression 
is that while it may not be well adapted to certain 
classes of cases, it will survive in the affections of the 
people for many generations for the want of a more 
satisfactory tribunal to takeits place. A serious dan- 
ger threatens it however in the excessive zeal of its ad- 
vocates, who would throw upon it the whole burden of 
the case. Jurors, as a rule, desire the advice of the 
court and watch eagerly for any intimation of its opin- 
jon upon the facts. Why should they be denied the 
benefit of his experience and counsel? Simply because 
the statutes to which I have referred say that they 
shall, and that the power of the judge shall be limited 
to reading bald instructions to the jury. In my opin- 
ion this is a grave error, and one that is likely to cre- 
ate such profound distrust with the whole system as 
to result in a complete reformation or in its abandon- 
ment. Indeed, it is safe to say that if trial by jury 
shall come to an end in this country, it will perish in 
the house of its friends. 


THe FeperaAL JupriciaAL System, BY WALTER B. 
HILL oF ALABAMA. 

For the last fifteen years, the unconscionable delays 
incident to the hearing of a case in the Supreme Court, 
and the utter inadequacy of the judicial force in the 
Circuit Courts to do the business contemplated by 
their organization, have been the despair of litigants 
and the reproach of the system. Practically, a period 
of wore than three years elapses between the determi- 





nation of a case in the Circuit Courts and its hearing 
in the Supreme Court. The judicial machinery, pro. 
vided by existing laws to accomplish the work of the 
Circuit Courts, is so inefficient that the work incident 
to their jurisdiction must either remain undone or else 
be done by the circuit or district judges, sitting alone, 
without any adequate provision in the majority of 
cases for a review—which is an ancient and sacred 
right of the common law, vital to the interests of jus- 
tice. 

1. The first evil to be mentioned is that which re. 
sults directly in the delay of justice to the individual 
suitors. It is a fact full of significance that in Magna 
Charta, the pledge against the delay of justice is given 
concurrently with that against the sale and the denial of 
justice, as if the three abuses were of equal enormity. 
And is it not indeed so? If the sale of justice involves 
greater corruption, and the denial of justice greater 
outrage than its delay, they result alike in the defeat 
of justice. To delay justice is but to deny it, by hold- 
ing the promise to the ear and breaking it to the hope. 
To delay justice to one suitor is but to sell it to his ad- 
versary. The delay of practically more than three 
years, which results from an appeal, often drives the 
prevailing party into grievous and sometimes ruinous 
sacrifice under the name of compromise. 

I well recall the chagrin which I felt when I was first 
made to realize the evils of this delay. 1 had succeeded 
in obtaining a handsome decree for a valued client. 
My legal opponent came up to me and said, with a tri- 
umphbant air, ‘* Well, what are you going to do about 
it?’’ Isupposed that it was in order for me to put 
this question to him; but alas! no. His course was 
perfectly plain. It was my path that was beset with 
thorns. The decision was rendered in October. The 
losing party would appeal. The case therefore would 
reach the Supreme Court the following October. After 
it arrived it would repose on the snowy bosom of the 
docket, undisturbed by asound, for three years longer. 
Thus, my adversary was safe from disturbance for four 
years. His counsel evidently regarded this (and rightly 
so) as giving him the command of the situation. 
Hence, his smiling complacency; and for the winning 
suitor, “Line illue lachrymaue!’’ My client was what 
is called a business man; he reasoned within himself 
that the money adjudged in his favor was worth to 
him about twelve per cent per annum in his business. 
He was therefore willing to deduct four years’ interest 
at this rate, on “ business principles.’’ He also decided 
that he would deduct twenty-five per cent for the un- 
certainty of litigation—to use his phrase, he didn’t 
want to invest too much in ** Supreme Court futures” 
-—and he instructed me to propose a settlement to his 
opponent upon these terms. Thus, the delay which is 
secured to the losing party, under the existing system, 
virtually forces the prevailing suitor to agree with his 
adversary, quickly, and upon that adversary’s own 
terms. What is this but the confiscation of property 
under the forms of law? 

2. This delay is a great source of increase of litiga- 
tion. It is an evil that is self-productive. 

Thus, at an early day, after the passage of the Bank- 
rupt Act of 1867, the question was raised whether un- 
der the phraseology of the act, which differed from 
that of the act of 1840, a factor or other similar 
fiduciary was released by a discharge in bankruptcy 
from his liability assuch. The question presented was 
difficult of decision. It was decided one way by nu- 
merous registers in bankruptcy, and in the opposite 
way by many others. The district judges likewise dif- 
fered about it, and also the circuit judges. The ques- 
tion arose in the State courts where a discharge was 
plead and the State Supreme Court decisions show au- 
thorities like Swiss troops fighting on both sides. The 
question was heard in the Circuit Courts in which as- 
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sociate justices of the Supreme Court presided. One 
of them decided one way and one of them the other 
way. The question was not settled until 1883, by a de- 
cision of the Supreme Court of the United States in 
the case of Hennequin v. Clews, 111 U. 8. 676. It is no 
exaggeration to say that there are at least to be found 
fifty reported cases, dealing with this question, be- 
tween the time it was first agitated and the time when 
it received a final solution by the Supreme Court. I 
need not cite them. Are they not written in the 
chronicles of the law? A prompt decision would have 
saved forty-nine unnecessary cases. During that pe- 
riod no bankrupt factor, even if he were honest as 
Cesar Birotteau, could possibly know what was the 
effect of his discharge in bankruptcy. 

This uncertainty was obviously in itself a cause of 
litigation. In view of facts like this itis not too much 
to charge against the existing system the crime of bar- 
ratry—the fomenting of lawsuits—an offense which the 
law itself denounces. 

3. Another great evil in the existing system is the 
fact that the Supreme Court of the United States—the 
most august tribunal, not only of ourcountry, but of the 
world—co-ordinate with the legislative and executive 
departments of the government—the cynosure of the 
nation’s eye—is coming to represent in the popular 
mind, not the majesty of the law but its inefficiency 
and paralysis. It isan unspeakable misfortune that 
the wholesome and conservative influence which 
should be exerted by this great court, upon popular 
opinion, is thus sacrificed, and that this high judica- 
ture is associated in public estimation with the failure 
of the law and with a delay of justice so grievousas to 
amount to its denial. 

In the city where this paper was prepared 2 valuable 
improved property, standing at the corner of the two 
principal streets, and constituting a large part of the 
principal block of business houses in the city, was in 
litigation, in the Federal court. About four years ago 
it was destroyed by fire. The case had then been re- 
cently appealed to the Supreme Court. The party in 
possession did not feel authorized, in view of the pend- 
ing litigation, to rebuild the stores. A blackened mass 
of ruins thus remained in the very heart of the city. 
The destruction of the buildings was also a source of 
injury to the adjoining proprietors, who found that 
the value of their own places of business as “* stands” 
or locations for trade was materially injured, and who 
thus suffered from the Jaw’s delay ina case not their 
own. The reason why the buildings were not re- 
placed, to-wit: that the case had gone to the Supreme 
Court, and that it would be three years before a decis- 
ion would be reached, became the subject of universal 
knowledge ina population of thirty thousand souls. 
The “stranger within the gates”? was unavoidably 
struck with the singular fact that a block in the very 
heart of a city in which there were many evidences of 
thrift and prosperity, should remain in such a situa- 
tion. Inquiries thus naturally suggested would evoke 
the explanation already stated. Thus, it is literally 
true that by a most striking and impressive object les- 
son, staring the people in the eyes, from day to day, 
and month to month, and year to year, thousands and 
thousands of good citizens were educated into a con- 
tempt for the delay of justice in the Supreme Court of 
the United States and incidentally into contempt for 
the law. 

In this connection, although it is true that the Su- 
preme Court is overburdened, it is interesting to no- 
tice that only a very small fraction of the business 
done in the District and Circuit Courts goes to the Su. 
preme Court. This statemeut may be substantiated as 
follows: 

The publication of the Federal Reporter was begun in 
1880; the twentieth volume was published in 1884. If 





therefore we take the total of cases in the first twenty 
volumes of the Federal Reporter, and compare them 
with the cases in the Supreme Court Reports, extend- 
ing from time to time when the cases in the Federal 
Reports are first to be found in the Supreme Court 
Reports, up to a period three years subsequent to the 
twentieth volume of the Federal Reporter, to-wit: 
from volume 106 up to and including volume 128 of the 
Supreme Court Reports, we shall have an opportunity 
of ascertaining the facts on this subject. 

In the first twenty volumes of the Federal Reporter, 
covering a period of about four years, there are re- 
ported 4746 cases. Of these only 264 are reported in 
the Supreme Court Reports of the United States 
within the corresponding period, showing that only one 
in about eighteen cases brought in the Federal courts 
goes to the Supreme Court. 

Of these 4746 cases, 322 were criminal cases, leaving 
4424 civil cases. I caused a careful count to be made 
of several volumes of the Federal Reporter with a view 
of ascertaining approximately in how many of the civil 
cases, upon the average, as much as $5,000 was in- 
volved. The examination discloses the fact that about 
one-half of the cases involve that sum, 

Heuce, on the basis of the replies before mentioned, 
in the space of four years there were 2212 cases in 
which apparently an appeal or writ of error would lie; 
and only 264 cases in which that right was exercised; 
thus showing that the estimate made as to the effect 
of the delays in the Supreme Court in forcing com- 
promises was conservative, and probably short of the 
truth. 

Hence, also, there are 2212 civil cases and 322 crim- 
inal cases, of which eight-ninths of the whole number 
were decided by the district judges sitting alone, and 
in which the same judge presided alone upon any mo- 
tions for new trial or rehearing that may have been 
made 

SHAM, CHAOS AND PREROGATIVE. 

1. It isa sham system, in which the nomenclature 
does not correspond to any existing realities. The Cir- 
cuit Courts are not really held by circuit judges, but 
by the district judges; and the circuit judge might be 
styled a sort of fifth wheel in the system, had it not 
been shown by the testimony of officers of the courts 
that he is only a ninth wheel. 

2. It is a judicial chaos. In the accidents of whichis 
permits, one man’s case may be tried before a bench 
composed of Mr. Justice Miller, Circuit Judge Brewer 
and District Judge Brown. Another man’s case, per- 
haps more important and difficult, may be tried before 
one district judge—possibly the least eminent of all. 

3. Itisasystem of one-man prerogative. A great 
part, at least one-half, of litigation in the Federal 
courts, in civil cases, involves less than $5,000. In these 
cases the district judge is the final arbiter of the rights 
of the parties. 

The truth is, the Federal judge is the one startling 
contradiction to our American institutions—he is the 
anachronism of the nineteenth century. 

(Mr. Hill then reviewed and discussed the Manning, 
the Davis, the Philadelphia, and the Jackson bills, and 
proposed the following resolutions: ] 

1. This association favors the creation by Congress of 
an Intermediate Appellate Court for the double pur- 
pose of relieving the Supreme Court and of providing 
a tribunal for the review of the decisions rendered by 
district and circuit judges sitting alone. [This propo- 
sition is so framed as to secure the assent of those who 
favor the Davis bill and the Jackson bill. It is pur- 
posely worded so as to bring about no division of opin- 
ion as to matters of detail, but embodies a statement 
which it is believed will command general accept- 
ance. ] 

2. The evils to be remedied are so grave and have so 
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long urgently demanded relief that we believe the 
hesitation between different plans should not embar- 
rass the adoption of some plan. Any plan that has 
been proposed is better than no plan. 

3. The president of this association is authorized to 
add to the committee on this subject one member 
from each State in the Union; and the committee thus 
constituted is requested to bring the subject to the at- 
tention of the members of this association with a view 
of securing their influence with their immediate rep- 
resentatives in Congress in aid of the passage of the 
legislation sought. 

We have taken up the ideas of ’89, and advanced 
them. We have taken religious freedom from the Na- 
tional Constitution and put it into our State Constitu- 
tions also. We have widened suffrage, improved its 
methods, set guards to the power of the majority. We 
have advanced and extended public education. We 
have been loyal to our institutions, faithful to our 
laws; each of us, as he understood them; and when 
men differed, and hesitated in their allegiance between 
State and nation, by the strong hand of war the will 
of the nation was lifted into acknowledged and un- 
challenged supremacy. It has cost much: years of 
angry debate, years of fierce war, millions and thou- 
sands of millions of money; but it has been done, and 
there are few to-day who, if they could, would bave the 
result reversed. 

We have carried human charity—in its widest sense 
—farther than it was ever pushed in any age or land 
before. We have struck hands with other nations in 
honest and successful efforts to make the whole world 
better. The slave trade has fallen by our aid. Inter- 
national arbitration, in the place of war, has had its 
noblest illustration in the last few years of American 
history. The right of choosing one’s own sovereigu— 
of voluntary expatriation—we have made, throughout 
the earth, free to every man who has once left his na- 
tive land. 

Modern government is becoming, more and more, a 
government by party. But parties represent less 
than they once did. As class lines fade out, and class 
interests no longer exist to be protected; as public 
education lifts the mass of the community to a more 
intelligent and therefore more candid view of political 
questions; as the general tone of morals is streygth- 
ened, as strengthened it is by all these influences; 
parties come to have no policy but to get into power, 
or to keep in it, for the sake of place and patronage. 
Practical politics is thus becoming the art of manag- 
ing and supporting nominations; and our American 
system of primary nominating assemblies, by which 
the voter hastwo opportunities of power, one at the 
caucus and one atthe polls, seems likely to spread 
wherever popular election is found. It often provesa 
means of undue minority representation. 

In no country in the world is property as secure as 
itis with us. The guarantees of a Constitution, now, 
Mr. Bancroft tells us, the oldest in Christendom, have 
intrenched it against public as well as private attack. 
The British Parliament, during the last half century, 
has destroyed vested rights, broken up titles, seized 
private property for private use, in a way that to an 
American seems almost revolutionary. Such legisla- 
tion is the attempt of an old government to adjust it- 
self to new conditions of society, by the use of powers 
that belonged to its old conditions. It is putting new 
wine into old bottles. It benefits one class aud spreads 
a feeling of insecurity through all. 

It was the want of guaranties against acts like these 
that kept the ratification of our Federal Constitution 
so long in doubt. 

The people everywhere, with a truer instinct than 
their leaders, saw with surprise that the Bill of Rights 
which they had framed into every State Constitution, 
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was wanting here. They gave a hesitating assent to 
the new scheme, but recommended, in language that 
meant command, that the omission should be sup. 
plied, and supplied at once. Congress obeyed, and the 
first ten amendments placed the personal rights of the 
American citizen on higher ground than those then or 
now belonging to any other people. 
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WATER AND WATER-COURSES— RIPARIAN 
OWNERS— NATURAL ACCRETION—ALTER. 
ATION IN BED OF RIVER. 


CHANCERY DIVISION, APRIL 6, 1889. 


WITHERS Vv. PURCHASE.* 

The accustomed course of a natural stream which a riparian 
owner is entitled to have preserved is the natural and ap. 
parently permanent course existing when the right is 
asserted or called in question. 

Where, by long-continued natural accretion of gravel, the bed 
of a river, and consequently the flow of water, have be- 
come permanently altered, it is not within the rights of a 
riparian owner, by removing the accretion, to restore the 
flow of water to its former state as to velocity and diree- 
tion. 

Soaps plaintiffs, as trustees of the will of Joseph May, 

were the owners of a mill called the Town Mill, 
situate on a cut called the Fish Lake Cut, which was 
treated as a natural branch of the river Test; they 
claimed also to be owners of the bed and banks of the 

Fish Lake Cut from the point where it left the river 

to the point at which it rejoined it; they claimed also 

to be the owners of a piece of land on the bank of the 
main stream immediately below the intake of the Fish 

Lake Cut, and also of two islands, one above and one 

below the intake. 

The defendants were owners of certain mills on the 
bank of the main stream lower down than the intake 
of the Fish Lake Cut, and they claimed to be riparian 
owners in respect of their mills. 

This action was brought to restrain the defendants 
from exercising the right which they claimed, both as 
riparian Owners and by prescription, of dredging and 
cleansing the river at a point higher up than the intake 
of the Fish Lake Cut, in order to remove the growth 
of weed and accumulations of gravel brought down 
from the higher part of the river, aud so as to interfere 
with the flow of the river into the Fish Lake Cut. 
The river Test was a chalk stream, and the accumula- 
tion brought down by the flow rapidly hardened and 
tended to become permanent, and thus alter the natu- 
ral bed of the river. 

The plaintiffs alleged that the operations of the de- 
fendants diverted from the Fish Lake Cut a large 
quantity of the water which would otherwise flow in 
that direction, and that they suffered injury through 
their Town Mill being thus partially deprived of its 
supply of water. It was admitted that the object of 
the defendants in dredging the river was to cause the 
water to flow more freely in the main stream than it 
could do if the accumulations brought down were 
allowed to remain, and thus to prevent its diversion 
into the Fish Lake Cut and other channels. 

The action now came on for trial. As regards the 
prescriptive right claimed by the defendants, the 
learned judge held on the evidence that it was not 
established, and thia report does not deal with that 
part of the case. 

Warmington, Q. C., S. Hall, Q. C., and Coltman, for 
plaintiffs. 


Neville, Q. C., and Grosvenor Woods, for defendants. 


*60 L. T. Rep. (N. 8.) 819. 
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Kexkewicu, J. The plaintiffs sue as riparian owners. 


They own the Town Mill, situate on the Fish Lake 
Cut, which must be treated as a branch of the river 
Test; and inasmuch as the intake of the Cut is above 
the defendants’ mills on the main stream, they must 
in this respect, and as regards the defendants, be 
treated as upper proprietors. They also own land, no 
matter how much or what, abutting on the banks of 
the main stream. On the evidence it was possible to 
contend that the plaintiffs are entitled in respect of 
this latter to complain of trespass by entering on their 
soil, whether on the banks or in the bed of the stream, 
but the defendants’ counsel stated that they had not 
come prepared to meet such a case, and I therefore de- 
clined to allow an amendment directed to raise this 
contention. It was then urged that the plaintiffs are 
nevertheless entitled in respect of the same ownership 
to complain of interference with the soil of the river 
not vested in themselves, and LBickett v. Morris, 14 L. 
T. Rep. (N. 8.) 835; L. Rep., 1 Se. & Div. App. 47, was 
relied upon in support of this view. That case is ex- 
tremely valuable as establishing a principle to which I 
shall refer presently, and expressing ina concrete form 
the principle which had rested previously on general 
statements in text-books or decisions of less authority, 
and it certainly is in point here. But is the question 
open to the plaintiffs? The statement of claim calls 
attention to this particular ownership as also to the 
ownership of part of the bank and soil of Fish Lake 
Cut, and the concluding words of paragraphs 1 and 
2of the claim taken alone might be sufficient to justify 
relief on this footing. It is impossible however not 
to see that the real cause of action is the alleged injury 
to the Town Mill, and it is, to say the least, safer and 
more satisfactory to restrict the consideration of the 
plaintiffs’ case to that cause, especially as the same 
principles and the same facts must, I think, be held 
applicable to both their positions, and I much doubt 
whether if they failed as regards the Town Mill they 
could obtain relief in respect of the other property. 
This being the position of the plaintiffs, what is that 
of the defendants? They also are riparian owners; 
they are entitled in respect of their mills to the protec- 
tion of their ordinary water rights, for an account of 
which [ am content to refer to Embrey v. Owen, 6 
Exch. 353, and authorities there cited and approved, 
and about this there is no question. But they claim 
an extraordinary right, the title to which must be 
closely examined. It is the right of scouring— that 
is, of cleansing the river from accretions imported by 
floods and otherwise, so as to preserve the stream in 
its natural or accustomed state as regards volume, 
velocity and direction. Add to this the admitted 
qualification that there must be no interference with 
the solid bed, or the banks of the river, and I have 
given a fairly accurate statement of the right claimed 
by the defendants, compiled from the language of their 
counsel. It was suggested, rather than argued, that 
this alleged right is an incident to mill ownership. 
No English decision or other aut>ority was cited in 
support of this view, but I was referred to a passage 
($163) in Mr. Angell’s valuable book on Water-courses, 
which gives and comments on a report of Prescolt v. 
White and Prescott v. Williams. Though not of course 
in any way bound by the decisions referred to, or by 
the text-writer, yet, if I found either one or the other 
stating a principle applicable to English as well as to 
American waters, between which there are important 
distinctions, I should treat it with respect, and I have 
therefore paid close attention to the passage to which 
reference wus made. In section 590, which was not 


cited, I find the rule in Prescott v. While thus stated: 
“The owner of a water-mill has so much of an ease- 
ment in the land below for the free passage of the wa- 
ter from the mill, in the natural channel of the stream, 








as to give him a right to enter upon the land for the 
purpose of removing obstructious to the free flow of 
the water.” This rule however cannot be safely de- 
duced from the case as reported in section 163, or the 
extracts from the judgment of the court givenina 
note to that section. There appears to have beena 
grant of what is styled a mill privilege — thatis, I sup- 
pose, the right to erect and maintain a mill on land 
belonging to the grantor returning the water used into 
the stream ou which the mill stands. One question 
was whether the mill-owner was entitled to cleanse the 
stream below the mill so as to allow the water to flow 
freely, and it was held that he was, inasmuch as this 
secondary easement was a necessary consequence of 
the principal one; but it seems also to have been proved 
that the mill-owner had purported to exercise the 
power for more than thirty years as occasion and ne- 
cessity required. These considerations deprive the 
citation of.any importance it might otherwise have 
had with reference to the case in hand. Insaying this 
IT any not drawing any distinction between the right to 
cleanse a stream below a mill and the right to cleanse 
a stream above, for I apprehend that the same prin- 
ciple would be applicable to both. The defendants 
base their claim to scour the stream on prescription, 
with which I will deal later on; but apart from that 
they say that the plaintiffs cannot complain of any acts 
of theirs which would be lawful if committed by ripa- 
rian owners, and that it is lawful for riparian owners 
to scour the channel of a stream lying opposite (ex ad- 
verso) their land in the manner in which the defend- 
ants claim to doit. Ido not admit the first position 
to be accurate, but it may be conveniently adopted for 
the purpose of examining the second. It is impossible 
accurately to define the rights of a riparian owner in 
respect of interference with the channel of a stream. 
On the one hand, he may probably without complaint 
erect 2 post fora ferry or for mooring a boat, or plant 
stakes to prevent poaching, though one and all would 
induce a slight alteration of the current; and, on the 
other hand, it is difficult to suppose any case in which 
he can lawfully build a dam, say half-way across the 
stream, whatever its size orcharacter. Bickett v. Mor- 
ris (ubisup.) recognizes the de minimis rule while estab- 
lishing the principle (see judgment of Lord Westbury 
at p. 60) that it is not necessary to prove that damage 
has been sustained, or is likely to be sustained. The 
real question here, as in every such case, is, whether, 
having regard to all the circumstances, the acts com- 
plained of may reasonably be considered to import in- 
jury present or prospective to the party complaining. 
There is no occasion for this purpose minutely to in- 
vestigate the acts of the defendants. I need not com- 
pare any one of their operations with another to see 
which is more likely to interfere with the flow of the 
stream. I need not inquire whether any injury bas 
been actually caused to the Town Mill, or whether but 
for the countermining in Stroud’s Ditch the Town 
Mill would ere this have failed for want of water. I 
have this awkward confession on the part of the de- 
fendants; they not only admit, bat insist that the ob- 
ject of their operations is so to guide the course of the 
water as to make it run in the main stream more effi- 
ciently than it otherwise would; in other words, to pre- 
vent its diversion into otber channels, including the 
Fish Lake Cut, by means of the accretions to which I 
have already referred, and which, unless removed by 
natural or artificial means, certainly tend to vary the 
water's course. Thisisequivalent to a statement that 
their operations do the very thing which Bickett v. 
Morris says riparian owners cannot do, and the appli- 
éation of that case destroys the defendant's first posi- 
tion. Thisis theiranswer: True, we divert or prevent 
a diversion at a particular moment, but only to restore 
the curreut to its former course; the limit of our dé- 
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sire and the limit of our operations is to make the 
water run as it was wont to run, and that is the legiti- 
mate work of upper proprietors; indeed it is what the 
lower proprietors are entitled to have done, or, failing 
the performance by those on whom the duty falls, to 
do themselves. This raises the question, what is in- 
tended by the natural or accustomed course of the 
stream, or by the phrase used in so many cases, ut cur- 
rere solebat—as it was wout to run? It being common 
knowledge that streams do frequently change their 
course within their banks as well as by breaking them, 
and water rights being frequently valuable and well 
protected, it is probable that some learning on this sub- 
ject is to be found somewhere, but counsel did not call 
my attention to any exposition of the phrase to which 
I have referred, nor have I myself lighted on any. In 
this very river we have an instance of frequent change. 
It is a chalk stream, and consequently irregularities of 
level, whether caused by deposit of matter brought 
down from above, or by spawning fish or otherwise, 
rapidly harden, tend to become permanent, and so 
themselves to occasion furtherirregularity. It follows 
that the course of last year may without any unusually 
disturbing cause be perceptibly different from that of 
the year before, and largely different from that of, say 
five years ago. It seems also to follow that from time 
to time there grows into existence a right to enjoy the 
altered course, and to insist that the stream shall not 
be restored by artificial labor to that from which it has 
departed. There is cited in Bickett v. Morris (ubi sup.) 
from Morrison’s Dictionary of Decisions, where it is 
twice reported, an instructive case in this point—Mag- 
istrates and Town Council of Aberdeen v. Menzies. 
There a riparian owner, who would have been entitled 
to erect a bulwark against a stream, seeking tomakea 
breach in one bank, was held not entitled to erect such 
bulwark some years after the breach had been made, 
on the ground that he would be interfering with the 
rights of others in respect of the new channel. With- 
out of course treating this case as an authority bind- 
ing on me, I think that it expresses or illustrates the 
proper construction of the rule under consideration. 
The wonted or accustomed course of a stream which 
riparian owners are entitled to say must not be dis- 
turbed is not, in my judgment, to be found by histori- 
cal research, but is that which has its natural and ap- 
parently permanent course at the time when the right 
is asserted or called in question. This is uot intended 
to be an exhaustive statement, still less a definition, 
and it would be easy to suggest many hypothetical or 
probable events requiring a more exact interpretation 
of the rule, but it is sufficient for the present purpose; 
and it is not adverse to the defendants, who, accord- 
ing to the arguments now under consideration, only 
scour the river when the necessity occurs, and then 
only for the purpose of restoring the course which ac- 
cident has disturbed. I am however by no means sat- 
isfied on the evidence that this is really what they (in- 
cluding in the defendants their predecessors in title) 
have done. The proper inference from the evidence 
respecting the accretions to the river or disturbing in- 
fluences is that they are annual as the weeds are, al- 
though probably some time elapses before they cause, 
or even threaten to cause, any perceptible change in 
the flow of the stream. The defendants’ operations 
are not annual, and if to this it be replied that they 
are as frequent as necessity requires, I see no answer to 
the observation that the large amounts of gravel which 
were removed from more than one spot; for instance, 
from opposite Dutton’s island, must, no extraordinary 
flood being suggested, have been the product of yeurs, 
and must have to some extent at least become annexed 
to, so as to form part of, the permanent bed of the 
stream. I can discover no sound argument against 


éxtending to the bed the principle applicable to the 





banks—that where a stream changes its course by slow 
steps the riparian proprietors are obliged to accept the 
consequent alteration in their boundaries. 

Again, I come to the conclusion that the defendants’ 
claim to do what riparian owners may do will not help 
them. Again, I say, that even if their powers are those 
of riparian owners, such powers have been exceeded, 
It remains therefore to be considered whether the de- 
fendants have established a prescriptive right. [His 
lordship then dealt with this question, and came to the 
conclusion that the evidence was not such as to estab- 
lish a prescriptive right as claimed by the defendants, 
and granted an injunction.) 





————_»—___—_ 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 

ADMINISTRA TORS—DOMICILE—PAYMENT.— A debtor 
residing in a State other than that of his creditor’s dom- 
icile may legally pay a note to the administrator, ap- 
pointed in the latter State, before administration is 
granted in any other State, though the note has never 
been in said administrator's possession, but is held by 
an attorney residing in a third State, in whose hands 
it was placed for collection by the creditor. It will be 
observed that administration is being had on the es- 
tate of Mrs. Hurlbut, both in New York and Ver- 
mont, and that both administrations are claimed as 
original, with disputed rights as to the proceeds of the 
note in suit. The arguments in the case would lead us 
to determine the dispute as between the respective 
representatives, not that the administrator in Ver- 
mont is a party here, but the argument proceeds upon 
the theory that there is but one rightful recipient of 
the proceeds of the note, and if payment is made to 
another it is no discharge of the debt. Weare not dis- 
posed to consider the question of the validity of the 
appointment of the plaintiff as executor in New Y ork, 
for we think the case may be disposed of consistently 
with the validity of both appointments, and we are by 
no means prepared to say that original administration 
may not be granted in two States upon the same es- 
tate. It is true that Mrs. Hurlbut died in Vermont, 
and we do not understand appellant to contend but 
that as to property other than the note in suit the ad- 
ministrator in Vermont is the rightful custodian: and 
as to this note the claim for administration in New 
York is based upon the fact that at the time of Mrs. 
Huribut’s death the note was there. It is a question 
of some doubt if the mere presence of a note in aState 
other than the residence of the deceased owner would 
justify administration there. It is nearer in harmony 
with the authorities that the residence of the debtor ia 
the property situs to justify such proceedings. Wy- 
man v. United States, 109 U. 8S. 654. This point how- 
ever we do not decide, as cases might arise in which 
notes as property would authorize administration. Our 
reference to the question here is to avoid any undue 
inference from the particular facts of this case. With 
the fact established that administration in Vermont 
was authorized, and defendant paid the note there be- 
fore administrative proceedings were adopted in New 
York, we think the question is clearly settled upon 
authority. In the case of Wilkins v. Ellett, 108 U. S. 
255, the syllabus was prepared by the judge who wrote 
the opinion, and is as follows: ** When a debt duetoa 
deceased person is voluntarily paid by the debtor at 
his own domicile, in a State in which no administra- 
tion has been taken out, and in which no creditors or 
next of kin reside, to an administrator appointed n: 
another State, and the sum paid is inventovied and ac- 
counted for by him in that State, the payment is good 
as against an administrator afterward »sppointed in 
the State in which the payment is made, although this 
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is the State of the domicile of the deceased.’”’ That 
case is stronger against appellant than the case at bar, 
as in that case the debtor went from the domicile of 
the deceased and paid the debt, while in this he went 
to the domicile and made the payment. The court in 
the opinion uses this language: *‘If a debtor residing 
in another State comes into the State in which the ad- 
ministrator has been appointed, and there pays him, 
the payment is a valid discharge everywhere.” The sig- 
nificance of this language is much aided by the fact 
that the case is one between administrators of the same 
estate, deriving their authority from appointments in 
different States, which for practical purposes is the 
status of this case. A payment has been made to an 
unquestioned administrator, with no other adminis- 
tration at the time pending, and with the note merely 
deposited in another State for safe-keeping. To allow 
an estate, under such circumstances, to profit by a 
double payment of the debt, or to compel a second 
payment, and require the debtor to seek repayment 
from the administrator in Vermont, when the money 
is already in the hands of arepresentative of the es- 
tate, merely in the interest of a double administra- 
tion, would indeed be a burlesque upon the adminis- 
tration of justice. The money is already in the estate. 
No citizen in New York claims any interest in this 
particular property. It is merely a question as to which 
of two representatives of the estate shall receive it. As 
to the defendant, that is a matter of no concern. The 
estate owned the note. It has the money. The de- 
fendant should not be required to answer further. 
Iowa Sup. Ct., May 31, 1889. Bull v. Fuller. Opinion 
by Granger, J. 

Crvit DAMAGE ACT—PROXIMATE CAUSE.—In an ac- 
tion for the death of plaintiff's husband, caused by a 
sale of intoxicating liquors, in violation of the Penn- 
sylvania statute, prohibiting the sale, by licensed inn- 
keepers, of intoxicating liquors to persons intoxicated 
or of known intemperate habits, the facts that defend- 
ant sold whisky to deceased, knowing that he was of 
intemperate habits, or while he was intoxicated, what- 
ever his habits may have been, and that death resulted 
from his intoxication, will warrant the jury in finding 


_that the act of the defendant was the proximate cause 


of the death, though they may believe that deceased 
also got liquor on the day he was injured from other 
persons. In such case it would be impossible for the 
jury to say which particular glass of liquor was the 
proximate cause of his death. Each glass did its share 
of the work. As was well said by the learned judge: 
“To affirm it just as it stands would be, as we under- 
stand it, in effect to make the whole legislation upon 
this question nugatory, and of no account whatever, 
because we cannot shut our eyes to the fact that in 
nine cases out of ten of this character the person who 
purchases the liquor purchases it in more than one 
place.” Penn. Sup. Ct., May 27, 1889. Taylor v. 
Wright. Opinion per Curiam. 


INFANCY—CONTRACT—BAIL.—The contract of an in- 
fant, in becoming bail for the defendant in a civil ac- 
tion, is not void, but voidable. This subject is one on 
which there was at one time considerable conflict 
among the authorities, and the rule that an infant’s 
contracts are void yr voidable, according as they may 
be prsuounced to be prejudicial or useful, has been 
laid down and recognized by many courts and judges. 
But the better opinion, and the tendency of the later 
sases, seeras to be that an infant's contracts are none 
of them, or nearly none, absolutely void. See 1 Pars. 


Dont. (7th ed.) 335, and note u, where the authorities 
are collated; and for an admirable criticism on the 
Vague and indefinite use of the words ‘“‘ void” and 
“voidable,” and for a definition and classification of 
the several senses in which they are used, see opinion 
of Bell, J., in State v. Richmond, 6 Fost. (N. H.) 232. 





It is there said: ‘‘ Contracts and proceedings are prop- 
erly called ‘ voidable’ which are valid and effectual 
until they are avoided by some act,’’ and ‘“ voidable 
contracts are in general, perhaps always, * * * 
capable of confirmation by the party who has the right 
to avoid them.’’ The distinctions here drawn are 
recognized, and the whole subject is learnedly dis- 
cussed, in Person v. Chase, 37 Vt. 648, by the authority 
of which case it may be said that this court adopted 
the rule to which we have above adverted as being at 
present the prevailing one; and in Patchin v. Cro- 
mach, 13 Vt. 334, a contract of similar nature to the 
one here in question—the recognizance of an infant— 
was held not void, but voidable. We regard this au- 
thority as decisive. Vt. Sup. Ct., May 1, 1889. Reed 
v. Lane. Opinion by Royce, C. J. 


——_>_-+__—_ 


JUDGES WHO HAVE NOT RETIRED. 
LONDON news agency on Friday evening last cir- 
culated a rumor to the effect that the master of 
the rolls will resign his position before the Long Va- 
cation, and that he will be succeeded by the attorney- 
general. The statement should be read with a great 
deal of reserve. Lord Esher has already been retired 
at least four times—by the newspapers. Just before 
the Long Vacation the legal atmosphere of the east- 
end of the Strand becomes charged with rumors, and 
the ubiquitous reporters of the law courts are busy 
with their speculations. Months back they started 
the canard that the lord chief justice was anxious to 
retire, and he was only prevented from doing so by 
the fear that Sir Richard Webster would be promoted 
to his position. Lord Coleridge has taken up a strong 
position on the Home Rule question, and it is well 
known that he has not viewed Sir Richard’s conduct 
of the Parnell commission with particular favor. But 
for none of these reasons does he still retain the most 
lucrative judicial appointment next to the lord chan- 
cellorship. The explanation of these unfounded and 
somewhat absurd rumors is that judges are in the 
babit of retiring during the Long Vacation, and im- 
mediately a member of the bench is entitled to his 
pension the gossips begin to make free with his name. 
They do this on the assumption that when a judge's 
term of service has expired he is anxious to wipe the 
dust of the law courts from his feet, and retire to the 
enjoyment of his well-earned pension. This is not by 
any means the rule, and indeed, excepting in cases of 
old age or failing health, judges stick to their posts 
long after they have *‘served their time.” The life of 
a judge must be an agreeable one, as we rarely hear of 
one retiring, except under urgent physical circum- 
stances, until he can do so full of honors. 

A judge is entitled to retire on a pension after a ser- 
vice of fifteen years. Five members of the High Court 
of Judicature have served that time and are entitled 
to the pension. They are Sir James Hannen (presi- 
dent of the Probate, Divorce and Admiralty Divis- 
ion); Lord Esher (master of the rolls); Mr. Justice 
Denman, Baron Pollock and Lord Chief Justice Cole- 
ridge. Hence we may expect the usual paragraphs to 
go the round of the London papers during the next 
fortnight, on the possibility or the probability of some 
of these gentlemen vacating their distinguished posts. 

Sir James Haunen was appointed twenty-one and a 
half yearsago. As a junior counsel he appeared in the 
prosecution of the “Manchester Martyrs.” He has 
untied more matrimonial knots than any man in 
Great Britain, but he will be more conspicuously men- 
tioned in history in connection with the Parnell com- 
mission. As this inquiry is adjourned over to the 
next sittings, it is clear that Sir James does not con- 
template immediate retirement. The president's sal- 
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ary is no more than that of his coadjutor, Mr. Justice 
Butt, or any of the common-law judges. 

Lord Esher was promoted from the common-law 
side of the courts to the virtual presidency of the Ap- 
peal Court. He attains his majority this month. Of 
a spirited temperament, Lord Esher sometimes gets a 
little impatient with vacillating counsel. He hasa 
large development of the humorous faculty, pos- 
sesses keen perspicacity and legal acumen, has an in- 
tuitive grasp of technique, and a splendid physique. 
In his youthful days he was a noted athlete. He was 
famous for his skillin rowing, and between 1840 and 
1845 he was thrice a member of the Cambridge crew. 
He stands six feet in his stockings, is in robust health, 
and the rumor which yesterday found its way into 
some papers is but idle conjecture. As master of the 
rolls he draws £6,000 a year. 

Next to Lord Coleridge Mr. Justice Denman is se- 
nior puisne judge. His health has not been of the best 
lately. He isin his seventieth year, and earned his 
retiring allowance in October two years ago. Baron 
Pollock is sixty-six, and was entitled to retire last 
January twelvemonth. He is not quite so good of 
hearing as he used tobe. If there are any vacancies 
during the ensuing Long Vacation caused by the re- 
tirement of full-service judges, one or both of the last 
named will disappear from the list. 

Lord Coleridge draws the highest salary among 
what may be called the regular judges, his services be- 
ing appraised at £8,000 a year. For forty years Lord 
Coleridge has been the political friend and admirer of 
Mr. Gladstone, with whose Home Rule proposition he 
is in hearty accord. He is a fearless, intrepid, con- 
scientious judge. He only sat in Parliament eight 
years—viz., 1865 to 1873—but in that short time he suc- 
cessfully graduated through the solicitor-general and 
attorney-generalships. In 1873 he declined the mas- 
tership of the rolls, but in the same year was appointed 
chief justice of the Court of Common Pleas on the 
death of Sir William Bovill; and nine years ago he 
succeeded Sir Alexander Cockburn as lord chief jus- 
tice of England. 

In February next Mr. Justice Field will be entitled 
to leave the bench, and as he is exceedingly deaf, he 
will probably avail himself of his pension at an early 
date. If you met Sir William Ventris Field in the 
Strand, you would hardly think that the light step 
and the jaunty air belonged toa man who six years 
ago attained the ‘‘allotted span.’’ Sir William is very 
jealous of the honor of solicitors. He was articled to 
a firm of solicitors himself in the ’30’s, and later on 
was a member of the firm of Thompson, Debenham & 
Field. Mr. Lascelles Carr will not soon forget the re- 
buke he got at the Swansea Assizes last year, when he 
was told that his solicitors were as respectable as so- 
licitors generally were. 

Baron Huddleston, who received a judgeship in the 
same year as Mr. Justice Field, has been on the sick 
list for some months, and several more or less vera- 
cious statements have appeared with reference to his 
pending retirement. He will probably however retain 
the office for another six months. Sir John Walter Hud- 
dieston is the last of the Barons of the Court of Ex- 
chequer. When he travelled the Oxford circuit he ap- 
peared in almost every case of importance, and par- 
ticularly distinguished himself for his splendid defense 
of Cuffy the Chartist, of Mercy Newton in her three 
trials, of Mrs. Firebrace in the Divorce Court, and of 
Pook for the Eltham murder. He also assisted Sir 
Alexander Cockburn in the prosecution of Palmer, 
the notorious poisoner. As a politician, he was a most 
unsuccessful candidate for parliamentary honors. Six 
times he was defeuted at the poll, but was eventually 
successful at Canterbury, and again at Norwich. 

Mr. Justice Manisty and Mr. Justice Hawkins were 





both appointed to the judicial bench thirteen years 
ago. Sir Henry Manisty is the son of a late vicar of 
Edlingham, and a most extraordinary travesty of jus- 
tice was brought to light several months back. Some 
years ago two men were indicted before Sir Henry for 
burglary and attempted murder at the very vicarage 
in which Sir Henry was born. The men were found 
guilty, and Sir Henry sentenced them to venal servi- 
tude for life. When the men ‘:ad “done” severai 
months o.uner men confessed to the crime, and were 
eventually convicted, the wronged inen being release?, 
and compensated by Parliament. Sir neury tried tne 
actions for libel against Lord Chief Justice Coleridge, 
brought by the man who sought to be, and now is, the 
chief’s son-in-law. The jury awarded the plaintiff 
£2.000 damages, but the judge reversed the decision 
and entered the verdict for the defendant. This ac- 
tion caused some surprise, which was not lessened by 
the report that Lord Coleridge and Mr. Justice Man- 
isty were not on terms of personal friendship at the 
time. Sir Henry is in his eighty-second year. His 
hearing is not so very good, but he is a painstaking 
and industrious judge. 

Mr. Justice Hawkins is as well known at Epsom as 
he is at the Old Bailey. He is a great authority on all 
matters concerning the turf, and isa prominent mem- 
ber of the Jockey Club. He long ago earned the title 
of “hanging judge.” It is said he has sent mure peo- 
ple to the gallows than any other man living in the 
same period of time. It is noticed that when a wretch 
is before him on the capital charge he is exceedingly 
temperate in tone and lauguage, but he observes an 
inflexible firmness after the verdict. As a counsel he 
had a distinguished career. He appeared for Simon 
Bernard, who was tried as an accessory to the con- 
spiracy against the life of the Emperor Napoleon in 
1858. Tle was in the great Roupell cases; he led the 
defense in the famous convent case—Saurin v. Starr; 
and when the present leader of the House of Com- 
mous seat was petitioned against he saved it for him. 
Asa piece of masterly cross-examination, the way in 
which he handled Mr. Baigent in the first Tichborne 
trial stands almost unrivalled. When the claimant 
was prosecuted by the crown Mr. Hawkins led for the 
crown; and the Gladstone and Von Reable cases were 
among his victories in the Divorce Court. Before he 
was elevated to the bench he held ageneral retainer 
for the Jockey Club. On the bench he is noted as the 
manufacturer of indifferently good jokes. Sir Henry 
recently followed the example of his distinguished 
chief and married a young and pretty lady. He usu- 
ally wears a brown jacket and asilk hat far back on 
his head. To see himand Baron Huddleston leaving 


the law courts and walking arm in arm through Holy- 


well street is a sight for the gamin. 

Mr. Justice Stephen, who is now trying Florence 
Elizabeth Maybrick for the murder of her husband, 
was raised to the bench in 1879. He was a great crim- 
inal lawyer, and the most successful of his books, 
which has become a standard work, is ‘‘The Law of 
Evidence.’’ He speaks as if he had adopted Deraos- 
thenes’ recipe for stuttering. 

The other members of the common-law bench are 
Justices Mathew, Cave, Day, Smith, Wills, Grantham 
and Charles. Sir James Charles Mathew was pro- 
moted fromthe junior bar; Sir Lewis William Cave 
edited, in conjunction with Mr. Bell Stones, ‘* Prac- 
tice of Petty Sessions;”’ and Sir John Charles Day 
edited ‘‘Common Law Precedure Acts” and ** Ros- 
coe’s Nisi Priuc:” sir A. L. Sriith is a member of the 
Parnell commission; Sir ‘Villiam Grantham was well 
known as a politician, and Sir Arthur Charles is one 
of the youngest judges of modern times. 

There are only two ex-members of the judicial 
bench alive. Sir James Bacon is ninety-one, and con- 
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tinued in harness until three years ago. 
tired there was an unique scene in the Chancellor’s 


When he re- 


Court. The attorney-general and most of the leading 
members of the bar said ‘aw revoir’ to him in neat 
aud touching speeches. Sir James was very deaf to- 
ward the last. He was somewhat of a wit, and his 
judgments invariably stood the test of the appeal 
courts. Sir William Robert Grove was an eminent 
electrician before he was promoted to the bench. He 
contrived the powerful voltaic battery which bears his 
name. He was Professor of Experimental Philosophy 
at the London Institution, and his address on the 
“Continuity of Natural Phenomena” before the Brit- 
ish Association in 1866 demonstrated that the changes 
jn the organie world, in the succession of organized 
beings, and in the progress of human knowledge, re- 
sulted from gradual minute variations. He made sev- 
eral deliveries in electricity and optics. 

When a judge retires from the bench he does so in 
an unostentatious manner, generally writing to the 
Jord chancellor to be relieved during a vacation, and 
at the next sittings a new judge takes his place, and is 
formally congratulated by the. bar.—The Herald — 
London edition. 





oe 


THE SIGN OF THE RAM. 
Oakes v. Spaulding, 40 Vt. 347. 
(The owner of a ram, knowing its propensity to butt pez- 
sons, is bound to keep it under safe restraint. ] 
Ido not sing of Jason’s golden fleece, 
Nor of the celebrated Darby ram; 
My quadruped is humbler far than these, 
And for his curious history I am 
Indebted to a volume bound in sheep,— 
Appropriate such ram's-horn lore to keep. 
One Mrs. Oakes, a humble farmer’s wife— 
(He had but one)—lived in the fair Green State, 
And helped her husband in his toilsome life 
By dairy work from early morn till late; 
She brought the cows from pasture every night, 
And milked them all, and thought her labor light. 
One Spaulding, owning an abutting field, 
Harbored therein a ram of temper high, 
Which never would to soft persuasion yield, 
But causelessly at any one would fly, 
Demolish him with capital Ionic, 
And stand above him with a grin sardonic. 
One evening unsuspecting Mrs. Oakes 
Had gathered in her moollies from the field, 
When Spaulding’s ram comes rambling by, and chokes 
With rage, and threateningly his horns doth wield, 
Then dashes ’gainst the busy woman,--slam!— 
This terrible assault-and-battering-ram! 
From what direction came this fierce attack 
Is not recorded in the law report; 
But Iinfer it must have been the back, 
Because, if from the front, she had a fort 
‘Of strong defense in gingham apron light 
With which she could have ‘‘shoo’d” him into flight;— 
Weapon provided by kind Providence 
Against attacks of venomous wild beast, 
Of which by pristine disobedience 
The woman’s danger is so much increased; 
Ampler provision for such crying want 
Than Mother Eve’s traditional fig-leaf scant. 
And so I cannot surely tell which way 
The lady lay upon the grassy ground; 
Like Knickerbocker’s hero, I can’t say 
She there a providential cushion found; 
Yet so much I may confidently tell,— 
“* Butter-side up ” undoubtedly she fell. 
Now had she been a city lady fine, 
And worn a ‘‘ dress-improver,”’ i. ¢., “‘ bustle,” 
Which gives to scrawny torsos Hogarth’s line 
Of beauty, she might well have stood the tussle; 
But there was naught to break the cruel blow, 
So she went down like wall of Jericho. 
This ram had often tried to butt before— 
Perhaps behind—the reporter does not state; 
And witnesses their testimony bore 
His owner had a knowledge intimate 





Of this sad vice, yet did not tether him, 
But left him loose to imperil life and limb. 
Her injuries the report does not disclose, 
Whether in chief of body or of mind, 
But twelve good men unanimously rose, 

And fifteen hundred dollars did they find; 
And this means much, for in Vermont a dollar 
Looks big as cart- wheel or a horse’s collar. 

But few ram-cases scattered up and down 

Lie in the books; I know there’s one in Maine, 
About a ram on poor-farm of the town, 

For which the liability was plain; 

But there is far less interest in these 
Than in this case of Oakes and Aries, 
—Irving Browne, in The Green Bag. 








ACTION OF THE AMERICAN BAR ASSOCIA- 
TION WITH THE NEW YORK STATE BAR 
ASSOCIATION IN CELEBRATING THE JU- 
DICIAL ANNIVERSARY. 

T the recent meeting of the American Bar Associa- 
tion, at Chicago, the following distinguished legal 
gentlemen were appointed a committee to co-operate 
with the general committee of the New York State 

Bar Association in making arrangements for cele-* 

brating the one hundredth anniversary of the institu- 

tion of the Judiciary Department of the national gov- 
ernment: 


Davip DupLey FIELD........ New York, Chairman. 
LYMAN TRUMBULL............ Illinois. 

Huwey HrroHoock...... ssc Missouri. 

J. RANDOLPH TUCKER........ Virginia. 

THOMAS J. SEMMES.........+- Louisiana. 

WrLLiAM (C. Enpicort........Massachusetts. 
EDWARD J. PHELPS..... «s+... Vermont. 

CORTLAND PARKER............ New Jersey. 

Henry WISE GARNETT........ District of Columbia. 
PRANCM. BAW s .2scccicscvcss Pennsylvania. 
CHARLES HENRY BUTLER..... New York. 


The celebration will take place inthe city of New 
York, February 9, 1890. 
—_———_.—_———. 


CORRESPONDENCE. 


REFUSALS TO Finp Facts. 
Editor of the Albany Law Journal: 

I take the liberty of calling your attention to the 
ease of Hugg v. Shank, 17 Civ. Proc. 128. This case 
holds that findings of fact on trials by court or referee 
can only be reviewed by means of a request to find, 
and an exception to a refusal to find as requested. 

The present Code forbids exceptions to findings of 
fact. Why a refusal to find a requested finding is not 
covered thereby I cannot see. 

The Court of Appeals holds, in Porter v. Smith, 107 
N. Y., that questions of fact may be reviewed without 
exception. 

Whichever may be right, the reason given by the 
court in Hugg v. Shank is not sound. It says that sec- 
tion 993 enacts that a refusal to make any finding rea- 
sonably requested is error of law. Section 993 does 
not so provide. It provides that the court or referee 
must find one way or the other on any finding reasona- 
bly requested, and that not to do so is error of law. 

This was intended to provide against an omission in 
the former practice, under which, where a court re- 
fused either to allow or disallow a requested finding, 
it left the party appealing in a dilemma. 

Now, the court must either find or refuse to find, so 
the appellant can have the benefit of it one way or the 
other. Not to do so is an error of law. 


I shall be pleased to learn however that it is error of 
law for the court to refuse to find any reasonable re- 
quest which I may see fit to make: if that be so, I 
think I shall succeed in reversing most unsatisfactory 
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decisions in cases tried before the court or referee by 
me in future. 
Yours respectfully, 
New York, Sept. 9, 1889. Par.ip L. WILson. 





NEW BOOKS AND NEW EDITIONS. 


ABBOTT'S TRIAL BRIEF ON THE FACTs. 

A brief on the modes of proving the facts most frequently in 
issue or collaterally in question on the Tria] of Civil or 
Criminal Cases. By Austin Abbott. Diossy & Co., New 
York, 1889. 

Mr. Abbott, in his particular field of law writing, 
stands alone; and his works will always find a cordial 
reception to those members of the profession who are 
actively engaged in the practice of the law. The above 
is the third volume of “ Briefs”’ that has appeared, and 
completes a consolidation into one systematic whole 
of such briefs as have stood the test of experience. 
The work will be found of great service in the trial of 
causes in any jurisdiction. 


——_ >—__—_—_ 


NOTES. 

N the course of the argument in the House of Lords 
of Lyell v. Kennedy, a case was mentioned which 
seemed to cause a gleam of intelligence to pass be- 
tween Lord Selborne and Sir Horace Davey. It wasa 
decision of Vice-Chancellor Malins in a case in which, 
when it came before him, he at once took a strong line 
against the plaintiff. Something was said of an opin- 
ion of counsel advising the action,whereupon the vice- 
chancellor looked up with a smile and said: ‘I am cu- 
rious to know who that counsel could be.”” The plain- 
tiff's counsel proffered the opinion, and the vice-chan- 
cellor took it, protesting that he “‘should not like to 
injure the reputation of the young man who wrote it, 
and he would carefully cover the signature with a 
piece of paper, so as not tosee his name.’’ Said the 
counsel: *‘ There is no objection to your honor read- 
ing or giving the counsel’s name.” The vice-chancel- 
lor proceeded to read the opinion, exposing its fallacies 
oue by one in his humorous conversational way, and 
at the end of it he found the name of “ Roundell 
Palmer,” then lord chancellor. It was the last opin- 
ion he wrote before he accepted the Great Seal.—Lon- 

don Law Journal. 


Writing on the subject of ** Prisoners as Witnesses ”’ 
a few years ago, Mr. Justice Stephen remarked that 
‘‘it may seem paradoxical to say so, but it is neverthe- 
less true that the class of accused persons who will get 
least advantage from having their mouths opened are 
those who are entirely innocent of and unconnected 
with the crime of which they are charged—persons 
who have nothing to conceal and nothing to explain.”’ 
It is rather remarkable that the learned judge should 
this week have presided at the trial of a case in which, 
not only did the prisoner get no advantage from, but 
it seems probable that conviction was due to, her 
mouth being opened. Down to the time of Mrs. May- 
brick’s statement, a verdict of *‘not guilty” did not 
seem improbable. It was not established beyond doubt 
that the deceased died of arsenical poisoning; the 
facts did not show beyond doubt that, even if he died 
from arsenic, Mrs. Maybrick administered it. There 
was no proof that she purchased arsenic, except in the 
fly-papers; there was the clearest evidence that the 
deceased had been in the habit of taking arsenic. 
There were doubtless many circumstances of the 
gravest suspicion, and there was the statement of the 
prisoner to her paramour that her husband was “sick 
unto death,”’ made at a time when the doctors had not 
suggested that he was dangerously ill. But there was 
probably doubt enough to prevent a jury from con- 





victing. When however the prisover admitted in her 
statement that she had placed a white powder in the 
meat juice, the die wascast. All Sir Charles Russel] 
could do was to urge that, while, “ at first sight,” the 
statement was “a self-incriminating one,” it was “g 
remarkable one, and made under remarkable circum. 
stances, and the jury must make such allowances ag 
they thought fit.” It may be surmised that the effect 
on the jury of the observations made by the learned 
judge on this statement, toward the close of his sum- 
ming-up, turned the scale aud insured the conviction, 
Solicitors’ Journal. 


Our regret at being obliged to once more recur to 
Donnelly is mitigated by the impression that the pres- 
ent recurrence is final, and that no more attention to 
him will be necessary. Readers of Shakespeariana will 
recall that the Rev. A. Nicholson, D. D., of Leaming- 
ton, England, was sincere enough to give the Donnelly 
figures a careful analysis, as the result of which he sta- 
ted that ‘“‘by the arithmetical law of combinations, 
Mr. Donnelly’s contrivance secures to the operator an 
almost incalculable number of chances (viz., 3,309,000 
to 1) for picking up from the column any words re- 
quired for the manufacture of stories.’’ To this state- 
ment (respectful enough and calm enough one would 
suppose) Donnelly sent out a “‘ reply ” in the vein he 
has seen fit to recently adopt, of which Dr. Nicholson 
says: ‘I am surprised to find that, because I cannot 
accept his arithmetic, Mr. Donnelly assails me in terms 
of violent abuse’’ (Dr. Nicholson should not have been 
surprised), adding: ‘‘As Mr. Donnelly resorts at once 
to personal invectives, it would appear that reasons 
for the Cryptogram do not abound; and, as he does 
not impute to me ignorance of the working, but con- 
scious fraud, it appears by Mr. Donnelly’s account 
that I at least understand his Cryptogram.’’ But Dr. 
Nicholson’s patience is inexhaustible, and he reads 
Donnelly, with perfect temper, until he finds the fol- 
lowing challenge: “* Why did not Dr. Nicholson pro- 
ceed to show that these words could be brought out 
from the beginning and ends of scenes by 500 or 450, 
or any other number? * * * Now let Dr. Nichol- 
son show that 500 and 450 will bring out these words 
fourteen times more—yes, even once more.’’ The pres- 
ent pamphlet is an acceptance of this challenge; and, 
in the Donnelly method, Dr. Nicholson brings out of 
the text every word which Donnelly asked for, by us- 
ing the numbers 500 and 450, which Donnelly asserted 
were not cipher numbers; after accomplishing which, 
in two or three solia pages of figures, adding that “‘any 
narrative can be brought ovi, according to the rules of 
the Cryptogram, say by the date of the First Olym- 
piad, or William the Conqueror, or the flight of Ma- 
homet, or of Hengist and Horsa!’’ We may add that 
in November last a member of the Bacon Society chal- 
lenged Dr. Nicholson (1) to draw a given one of Don- 
nelly’s sentences out of a given page of the First Folio 
by substituting, for any number used by Donnelly in 
extracting that sentence, any other number; and (2) 
to produce, with Donnelly’s numbers, a story totally 
disconnected with Bacon and Shakespeare. Dr. 
Nicholson accepted the challenge. Under (1) he pro- 
duced the sentence: ‘‘Sir Thomas Lucy look upon it 
as a bold plot,” by using the date of the Hejira of Ma- 
homet to Mecca as a modifier; and under (2) he pro- 
duced the sentence (referring to the now pending ap- 
peal of Dr. King, the Bishop of Lincoln): ‘* Bishop 
King doth peril the loss of his See. They stick not to 
send back the cause by Writ to the Archbishop. The 
judgment of his Grace is not certain.” (The London 
Literary World, Nov. 23, 1888, and Jan. 4, 1889.) This 
appears to have silenced the Bacon Society at the time. 
Whether Dr. Nicholson’s present pamphlet will silence 
Donnelly or not remains to be seen.—Shakespeariana, 
August, 1889. 
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CURRENT TOPICS. 

UDGE McADAM of New York makes the follow- 
J ing suggestions in reference to divorces, which 
substantially meet with our approval: ‘‘ Apart from 
acopstitutional amendment authorizing a national 
law making marriage and divorce uniform through- 
out the States (a measure I favor), I know of no bet- 
ter plan of reforming abuses in existing laws than 
to hear all applications for divorce in open court. 
In this way the judge is brought face to face with 
the attorneys, the parties and their witnesses, and 
every thing is done in the light of day. Fraud is 
made successful only by concealment. The divorce 
lawyer advertises that he will procure ‘ divorces 
without publicity,’ and the present practice of the 
courts makes this possible. This leads to the nu- 
merous frauds that make the divorce lawyer suc- 
cessful. The evidence taken in the referee’s pri- 
vate office is, with the decree, carefully sealed by 
the court, and fraud is closed to every avenue lead- 
ing to discovery. These vicious rules must be 
amended, and this ‘Star Chamber’ mode of pro- 
cedure must cease. There is no intelligent reason 
for its continuance. The law should be amended 
by requiring every decree of divorce to be recorded 
in the office of the secretary of state at Albany be- 
fore it becomes effective. This is important in view 
of the fact that a divorce may be granted by the 
courts in any of the sixty counties of the State, and 
it is at present a difficult and expensive task to as- 
certain whether a person has been divorced or not. 
The marriage relation is too sacred and important 
to be dissolved without publicity. Every marriage 
must be recorded in the county where it is per- 
formed, and the record is open at all times to pub- 
lic inspection, but after the parties have entered 
upon the marital relation all traces of its subse- 
quent dissolution are sealed and effectually hidden 
by the rules of court under the guise of morality. 
The practice is contrary to public policy, and is not 
warranted by any rule of morals.” 


The Tribune records an account of asort of Jekyll- 
Hyde case in a court of law: ‘‘The case is one in 
which John H. Miller, a resident of Michigan, seeks 
$10,000 damages from the Atlantic and Pacific Rail- 
way Company for being thrown from one of its trains 
while on his way north from Albuquerque, New 
Mexico. Mr. Miller left his home in Michigan to 
take a south-western trip. He started in the spring, 
buying a through ticket to Albuquerque and return. 
Ile calculated to spend the summer in the south- 
west and to return in the fall. There are not many 
tickets like his sold. It was a first-class limited 
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ticket, good from April to November. The respect 
in which it differed from the ordinary ticket was in 
a description of Mr. Miller. It was a non-transfer- 
able arrangement, and in order to make certain of 
the identity of the owner it had written in the last 
coupon a full description of the purchaser. Mr. 
Miller got along well going out to New Mexico. 
He went there in April. He bought a broncho and 
a cowboy’s outfit, and for six months he breathed 
the free air of the plains. Every day he gained 
flesh. He let his beard and hair grow, and gained 
one hundred pounds in flesh. On his return to his 
home the conductor read the description of Miller, 
which said he was slim and wore only a moustache. 
Then he looked at Miller’s two hundred pounds of 
flesh and ‘sized up’ his full beard of six months* 
growth, and the long brown hair which dropped in 
curls to Mr. Miller’s stout shoulders. ‘ You ain't 
the man that’s described here,’ said the conductor, 
and put Mr. Miller off the train.” There is room for 
a good deal of argument here, which no doubt the 
attorneys will improve. Was there not an implied 
warranty on Miller’s part to live up to the descrip- 
tion? Had he aright to impose on the company 
the burden of carrying a hundred weight more of 
passenger than the ticket called for? Was not the 
contract simply to carry a person of that precise 
description? How can a written description of the 
subject of a bill of lading be changed by parol! 
And so on. We feel sure that Mr. Bourke Cochran 
would make a good deal of the railroad’s side of 
the case —as much, for example, as he is making 
of his patentee’s side of the electrical-execution 
problem. 


A very important undertaking has been well ac- 
complished in ‘* Notes on the Revised Statutes of 
the United States, and the subsequent legislation 
of Congress,’ by John M. Gould and George F. 
Tucker, aided by a number of subordinate writers. 
This great work cites nearly thirty thousand decis- 
ions. The references are under each section, and 
consist in very concise and clear statements of the 
decisions. The work has been many years in prep- 
aration, and must have involved a vast amount of 
drudgery. The result is a book which is quite in- 
dispensable to every practitioner in the Federal 
courts, and highly useful to all other lawyers. The 
volume is a sumptuous specimen of book-making, 
and is nearly as big, if not so authoritative, asa 
family Bible. 


There has been a quite excited inquiry recently in 
England whether a man can have his case tried by 
only one lawyer, or whether the bondage of the 
public to the profession is like their slavery to the 
plumber, who never appears without his ‘‘ helper.” 
We extract the following instructive paragraph 
on this important subject from the London Law 
Journal: ‘*The opinion attributed to the attorney- 
general that a queen's counsel may appear for a 
plaintiff without a junior in a case tried without a 
jury, must not be supposed to extend to cases in 
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which there is a jury. The reason why there must 
be a junior in jury cases is that the pleadings must 
be opened to the jury, while in cases without a jury 
the leader begins and opens tlie case, pace Charles 
Dickens, who made Mr. Phunky, and not Serjeant 
Buzfuz, open the case, not from ignorance, but in 
design fora joke. ‘Cessante ratione cessat et ipsa lex,’ is 
good etiquette as well as law.” Our wits may have 
waxed Beotian in the country air, but it seems to 
us that Dickens, according to the writer’s own de- 
scription of the practice, was not making a joke in 
having Phunky open the case. In jury cases there 
must be a junior to open; the case in ‘* Pickwick” 
was a jury case; Phunky, the junior, opened it. 
Where’s the joke? 


The Century for September has an excellent full- 
page portrait on wood of Chief Justice Marshall, 
after a crayon drawn by Saint-Mcmin in 1808. It 
is in profile, and thus lacks the charm and power of 
Marshall’s brilliant eyes, which were very dark 
gray, approaching black, we believe. Mr. Justice 
Bradley contributes an accompanying short memoir, 
very justly concluding as follows: ‘‘ With a few 
modifications, superinduced by the somewhat dif- 
fering views on two or three points of his great 
successor, and aside from the new questions grow- 
ing out of the late civil war and the recent consti- 
tutional amendments, the decisions made since Mar- 
shall’s time have been little more than the applica- 
tion of the principles established by him and his 
venerated associates. It must be confessed that 
the business of the Supreme Court at that period 
allowed more time for elaborate argument and ju- 
dicial deliberation than at present. It has in- 
creased since Marshall's time more than sevenfold, 
Against forty-two cases reported in January term, 
1835, more than three hundred were reported in 
October term, 1887. Another advantage enjoyed 
by the old court was the selectness and distin- 
guished ability of its bar. Dexter, Webster, Pinck- 
ney, Ogden, Wood, Binney, Sergeant, Ingersoll, 
Taney, Livingston, and many others of almost 
equal fame are frequently named as counsel. The 
system of railroads and the consequent ease of 
communication with all parts of the country now 
enable the local counsel to argue their own cases, 
and have had the effect of lessening the elevated 
and eclectic character of the arguments made _ be- 
fore the Supreme Court of the United States.” 
Since Marshall's day the calling of the lawyer has 
degenerated from a profession into a trade or busi- 
ness, and greed of money has obscured the talents 
of its followers. 


——— 


NOTES OF CASES. 


N People v. Carroll, California Supreme Court, 
August 2, 1889, the court said: ‘‘ The informa- 
tion in this case charges as follows: ‘That said 
P. J. Carroll did, on the 7th day of October, 1887, 
at and in said county of Fresno, State of Cali- 
fornia, and prior to the filing this information, 





willfully and unlawfully open, carry on and con. 
duct for money a certain banking-game played 
with a certain device, to-wit, a wheel marked with 
numbers and colors, said game being then and there 
a banking game, commonly known as the ‘ wheel 
of fortune,’ contrary to the form, force and effect 
of the statute in such cases made and provided, 
and against the peace and dignity of the State of 
California. The section of the Code under which 
the prosecution was instituted provides: ‘ Every 
person who deals, plays or carries on, opens or 
causes to be opened, or who conducts, either as 
owner or employee, whether for hire or not, any 
game of faro, monte, roulette, lansquenet, rouge et 
noire, rondo, tan, fan-tan, stud-horse poker, seven 
and a half, twenty-one, or any banking or percent- 
age game played with cards, dice or any device, for 
money, checks, credit or any other representative of 
value, is punishable by a fine of not less than $200 
nor more than $1,000, and shall be imprisoned in the 
county jail until such fine and costs of prosecution 
are paid, such imprisonment not to exceed one year; 
and every person who plays or bets at or against 
any of said prohibited game or games is guilty ofa 
misdemeanor.’ Penal Code, § 330. The informa- 
tion charges no offense under this section of the 
Code, or any other. To constitute it an offense to 
conduct the game it must be ‘played for money, 
checks, credit, or any other representative of value’ 
The information does not charge that the game was 
played for money, but that defendant conducted it 
for money. It may be that those who were en- 
gaged in the game were playing for amusement, 
and paid the defendant a fixed sum, in no way de- 
pendent upon the result of the game, for conduct- 
ing it. This would be within the allegations of 
the information, but it would not be a public of- 
fense or within the statute. It is contended by the 
appellant that there could be no conviction for 
playing or conducting a ‘ banking game,’ if the in- 
formation were sufficient in other respects, fer the 
reason that the designation of the eifense in the 
statute is too general and indefinite; and what ea- 
stitutes a banking game is not generally known, 
and is not defined by the statute. The same might 
be said of the game of poker. Both games are no 
doubt known and understood by gamblers and by 
many who are not gamblers, The game of poker 
may be known by a greater number of people, but 
neither, fortunately, are familiar to the public gen- 
erally. We can see no reason therefore why a stat- 
ute making it an offense to play a banking game is 
not as valid and certain, as a matter of legal cer- 
tainty, as one making it a public offense to play 
poker. Both may be said to be commonly known 
and understood. Section 666 of the Code of Crim- 
inal Procedure of Oregon, which provided that ‘all 
gambling devices of whatever name or nature 
adopted, devised or designed for the purpose of 
playing any game of chance for money, * * 

are prohibited from being set up, kept, used, “¢., 
was held by the Supreme Court of that State not to 
include the ‘game of cards commonly called 
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‘poker,’’ because it was not specified by name as 
one of the devices prohibited by the statute. State 
y. Mann, 2 Or. 238. The appellant relies upon this 
case, but it is not in point. Our Code does specify 
a banking game by name. It may be that there are 
games known by different names which are in- 
cluded under the term ‘ banking game,’ but this 
does not, in our judgment, render the statute so in- 
definite as to be inoperative. Such a construction 
would greatly facilitate the discovery of new games 
or old ones under assumed names, and embarrass 
the law-making power in a laudable effort to sup- 
press a habit so pernicious and hurtful to society. 
But the case of State v. Mann, supra, was in effect 
overruled by the same court in a later decision, in 
which a statute very similar to our own was held 
to be sufficiently definite. State v. Gitt Lee, 6 Or. 
426. In that case the court said: ‘We are of the 
opinion that it is not necessary in an indictment for 
a violation of this statute to state the name of the 
game, or the name of the device by which it is 
played. There is much force in the suggestion of 
the district attorney, that if it were essential, either 
in a statute defining the offense of gambling, or in 
an indictment for the violation of such statute, to 
give the name of the game or of the device by 
which it is played, it would always be easy to evade 
the statute by changing the name of either the de- 
vice or the game. We think that part of section 1 
which prohibits ‘any banking or any other game 
played with cards, dice or any other device, whether 
the same be played for money, checks, credits, or 
any other representative of value,’ is sufficiently defi- 
nite, and renders unlawful all games not previously 
enumerated in that section, and. which are played 
for ‘money, checks, credits, or any other representa- 
tive of value,’ with ‘cards, dice or other device.’’ See 
also to the same effect, In re Lee Tong, 18 Fed. Rep. 
253; Miller v. State, 48 Ala. 122; Smith v. State, 17 
Tex. 191. We think the section of the Code under 
consideration is sufficiently definite in this respect, 
and that it includes the offense attempted to be 
charged in this case.” 


In Rogers v. Florence R. Co., South Carolina Su- 
preme Court, July 22, 1889, defendant made a con- 
tract with H., a railroad contractor, for the grading 
of asection of its road, by the terms of which H. 
was to employ and pay the laborers, and do the 
work subject to the approval of defendant’s engi- 
necr; to increase the force of laborers whenever re- 
quired by the engineer; to discharge any laborer 
who might be offensive to defendant. If he failed 
to complete the work within the time stipulated, de- 
fendant was authorized to employ laborers and 
complete it at his expense. He agreed to remove 
or burn up all trees, logs and other perishable ma- 
terial along the line of the road, and to be respon- 
sible for damages as between himself and defend- 
ant. Defendant’s assistant engineer was to person- 
ally direct the execution of the work. Held, that 
H. was an independent contractor, and not an *‘ au- 





thorized agent or employee” of defendant, within 
the meaning of the statute making railroad compa- 
nies liable for damages by fires. The court said: 
‘*We have examined the numerous cases referred 
to by the counsel, and while there are expressions 
in many of them, and decisions which seem to sus- 
tain respondents’ view of this contract, yet we think 
at last each case must rest on its own facts, with 
the conceded doctrine overhanging all the cases 
that the question of liability depends on the fact 
whether the company is doing the work, or whether 
it is being done by an independent contractor. 
Here we think in this case that Mr. Hardin was an 
independent contractor, It is said however that 
there are certain exceptions to the rule above, un- 
der one of which the case may be brought. * * * 
The second exception claimed to the general rule 
above is ‘that the employer is liable where he does 
not release the entire charge of the work to the 
contractor, but retains supervision of its construc- 
tion.’ This is nothing more than saying that where 
the contractor is not an independent contractor, 
but is under the control of his employer, the em- 
ployer is liable. In other words, instead of its be- 
ing an exception to the »dmitted doctrine above, it 
seems to be nothing more than stating it in differ- 
ent phraseology; or rather, while recognizing the 
doctrine it states a certain condition where the em- 
ployee would not be an independent contractor, to- 
wit, where the employer had not released the en- 
tire charge of the work to him, ete. In Railroad 
Co. v. Hanning, 15 Wall. 649, this matter is fully 
discussed, both in the opinion by Mr. Justice Hunt, 
and in a note attached; and without incumbering 
‘this opinion with a discussion of the character of 
the control reserved, which will hold the employer 
responsible, we may say that no such control was 
reserved here. See the case of Railroad Co. v. Han- 
ning, supra, the numerous cases there cited in the 
opinion, and the notes. The reserved control, to 
have that effect, must be both general and special, 
and not only as to what work shall be done, but 
also how it shall be done. See Huyhes v. Railroad 
Co, 15 Am. & Eng. R. Cas. 101, and notes at- 
tached. See also Lesher v. Navigation Co., 56 Am. 
Dec, 495; Bailey v. Mayor, ete., 38 id. 669; Hilliard 
v. Richardson, 63 id. 743, and the notes. Nice 
shades exist, and many of the cases are hard to rec- 
oncile, but all seem to recognize the common rule 
that lability is to be determined upon the fact 
whether the party doing the work is an independ- 
ent contractor or an agent and servant of the com- 
pany, which must be ascertained from the facts of 
each case.” 


EXTRADITION—INTERNATIONAL — SUBSE. 
QUENT CIVIL ARREST—HABEAS CORPUS. 


UNITED STATES CIRCUIT COURT, SOUTHERN DISTRICT 
OF NEW YORK, JUNE 2%, 1889. 


In RE REINITZ.* 
The implied limitation in extradition treaties, that the per. 
son extradited shall not be arrested for any offense ex- 


*39 Fed. Rep. 204. 
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cept that for which he was extradited until the lapse of a 
reasonable time after the termination of the extradition 
proceedings, to enable him to return to the country from 
which be was brought, and the provisions of the Revised 
Statutes of the United States, section 5275, giving the 
president power to secure the accused against lawless vio- 
lence until his final discharge, and for a reasonable time 
thereafter, apply toa subsequent arrest in a civil action, 
as well as to an arrest for crime. 

extradited person arrested in a civil action before he has 
had time, after his acquittal of the offense for which he 
was extradited, to return to the place from which he was 
brought, is ‘in custody in violation of the Constitution or 
of a law or treaty of the United States,” within the mean- 
ing of the Revised Statutes of the United States, sections 
752, 753, relating to writs of habeas corpus in the Federal 
courts, though the prisoner is held under process from a 
State court. 





— CORPUS. 


Benno Loewey, for relator. 
Salomon, Dulon & Sutro, for respondent. 


Brown, J. The prisoner, upon the demand of this 
government, was extradited from Queenstown, I[re- 
land, in April, 1889, under the treaty of 1842, upon a 
charge of forgery. He was tried upon that charge in 
this city before a court and jury, and was acquitted on 
Junel19. Within a few minutes thereafter, as he was 
leaving the court-house, he was arrested by the sheriff 
of this county upon an order of arrest granted by the 
Supreme Court of the State on April 22 in a civil ae- 
tion for the recovery of $4,220.90, moneys of the plain- 
tiff alleged to have been wrongfully converted by the 
prisoner to his own use. Writs of habeas corpus and 
certiorari from this court were thereupon obtained 
under section 752 of the Revised Statutes. 

Upon the returns made to the writs by the sheriff, 
including copies of all the papers in the civil action, 
there is no controversy as to the above facts, and the 
only question is whether the prisoner after his acquit- 
tal was liable to arrest before the expiration of a 
reasonable time for his return to Lreland, from which 
he was extradited. A preliminary objection is made 
that this court has no jurisdiction to issue a writ of 
habeas corpus in such acase. But sections 752 and 753 
of the United States Revised Statutes provide for 
writs of habeas corpus to inquire into the “ cause of re- 
straint of liberty ’’ where the prisoner is “in custody 
in violation of the Constitution or of a law or treaty of 
the United States.’’ The petition presents facts suffi- 
cient to raise an inquiry upon that subject, and if a 
ease under that clause of section 753 is made out, 
habeas corpus from the Federal courts is an appropri- 
ate remedy, though the prisoner be held under process 
of the State courts. Ex parte Royall, 117 U. 8. 241; 
United States v. Rauscher, 119 id. 407, 431; Wildenhus’ 
Case, 120 id. 1. The preliminary objection therefore 
presents no different question from that on the merits 
of the application. Until the decision in the Cause of 
Rauscher, supra, in December, 1886, wide differences 
of opinion had prevailed in both the Federal and State 
courts whether a prisoner extradited under a treaty 
for one offense could be tried for another. The Su- 
preme Court, in the Case of Rauscher, upon full con- 
sideration and a review of the leading authorities, has 
definitely settled that question, holding that an extra- 
dited prisoner cannot be arrested or tried for any of- 
fense except that for which he was extradited, until 
the termination of the extradition proceedings and the 
lapse of a reasonable time thereafter, to enable him to 
return to the country from which he was brought. 
The Case of Rauscher however, like nearly all the 
other reported cases on this subject, was a case of ar- 
rest and trial on acriminal charge. The only reported 








case to which I have been referred of a prisoner extra. 
dited from a foreign country and arrested in a civil 
suit is that of Adriance v. Lagrave, 1 Hun, 689; 59 N, 
Y. 110; 8. C.,17 Am. Rep. 317, which arose in 1874, 
and does not essentially differ from the present case, 
The order of arrest wus there set aside at the General 
Term, but was upheld in the Court of Appeals. The 
Supreme Court, in the Case of Rauscher, referred to 
the Lagrave Cuse, and while alluding to the difference 
between an arrest on a criminal charge and an arrest 
in a civil suit incidental to the collection of a debt, 
withheld any expression of opinion as to the legality 
of an arrest in a civil suit under such circumstances. 
The question to be now determined is whether there 
is any difference in the principles applicable that should 
lead to a differant result in the case of an arrest ina 
civil suit. The main difference of opinion has been as 
to the construction to be put upon extradition treaties; 
whether the surrender of the prisoner is to be deemed 
a surrender for a particular purpose only, with the im- 
plication that he is not to be restrained of his liberty 
for any other cause, and whether, if so, the surrender- 
ing government alone can take any advantage of such 
a limitation; or whether the surrender, when made 
upon compliance with the preliminary conditions of 
the treaty, becomes an absolute surrender and without 
any such implied limitation. The latter was the view 
of a majority of the Court of Appeals in the Case of 
Lugrave, while the opposite view was maintained at 
the General Term. The decision of the Court of Ap- 
peals however was not based upon any grounds pecu- 
jiar to an arrest ina civil suit, but upon grounds ap- 
plicable alike to a civil and criminal arrest, without 
distinction. As those grounds are disapproved by the 
Supreme Court in the Cause of Rauscher, and the right 
of criminal arrest. denied, the Lagrave Case, as an au- 
thority fora civil arrest, fails also. The opinion in the 
Supreme Court, treating the subject in the broadest 
manner, upholds in its general scope the views of Dan- 
iels, J., at the General Term in the Lagrave Case; and 
it re-enforces them by its construction of sections 5270, 
5272 and 5275 of thé Revised Statutes, which are de- 
clared to be supplementary to the extradition treaties, 
and to enforce their implied limitations. 

The right of asylum is a principle of public law, rec- 
ognized by all sovereignties. No concession by a sur. 
render of a prisoner in abridgment of this right is 
made, except for grave offenses, and under careful re- 
strictions that exclude minor misdemeanors, most po- 
litical offenses, and, much more, mere claims for the 
collection of debts. Though the implied restrictions 
of the treaty are for the most part spoken of by the 
Supreme Court in reference to a criminal arrest, since 
that was the question before the court, yet there are 
many passages in the opinion that in principle embrace 
equally arrests in civil suits. At page 420, 119 U.S, it 
is said: 

“Tt istherefore very clearthat * * * it was not 
intended that this treaty should be used for any other 
purpose than to secure the trial of the person extra- 
dited for one of the offenses enumerated in the treaty.” 

Again, at page 422, 119 U. 8.: 

“As this right of transfer, the right to demand it, 
the obligation to grant it, the proceedings under which 
it takes place, all show that it is for a limited and de- 
fined purpose that the transfer is made, it is impossi- 
ble to conceive of the exercise of jurisdiction in sucha 
case for any other. purpose than that mentioned in the 
treaty, and ascertained by the proceedings under which 
the party is extradited, without an implication of 
fraud upon the rights of the party extradited, and of 
bad faith to the country which pemitted his extradi- 
tion.” 

A civil arrest is clearly as incompatible with such 
limitations as an arrest on acriminal charge. So just 
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in principle are these limitations that the Court of Ap- 
peals, in the Lagrave Case, declared that the provisions 
for protection against ‘lawless violence ” under sec- 
tion 5275, Revised Statutes of the United States, 
“ought (by legislation) to be extended to protection 
from other prosecutions or detentions.’’ But that sec- 
tion, as construed by the Supreme Court, does extend 
to protection from other prosecutions. It declares that 
“the president shall have power to take all necessary 
measures for the transportation and safe-keeping of 
such accused person, and for security against lawless 
violence, until the final conclusion of his trial for the 
crimes or offenses specified in the warrant of extradi- 
tion, and until his final discharge from custody or im- 
prisonment for or on account of such crimes or offen- 
ses, and for a reasonable time thereafter, and may 
employ such portion of the land or naval forces of the 
United States, or of the militia thereof, as may be 
necessary for the safe-keeping and protection of the 
accused.” The language of the section includes not 
merely ‘“‘security against lawless violence,” but, in 
addition thereto, ‘“‘ the safe-keeping and protection’”’ 
of the accused until his acquittal, or, if convicted, un- 
til he has served out his sentence, and fora reasonable 
time thereafter. Reasonable time for what? ‘ Obvi- 
ously,”’ says the Supreme Court, ‘‘ until he shall have 
had areasonable time to return unmolested to the 
country from which he was brought.’”’ Mr. Justice 
Gray concurred in the judgment of the court solely 
upon that construction of the statute. 

No reasons are perceived why the limitations of the 
treaty and the provisions of the statute, as thus con- 
strued, are not as applicable to a civil arrest as to a 
criminal one. The prisoner may, indeed, give bail in 
acivilaction. But so might he in all those minor crim- 
inal offenses for which he could not be extradited, and 
upon which no arrest is permitted. If he could not 
procure bail on the civil arrest, or pay the final judg- 
ment, he might, indeed, be discharged under the State 
practice after a certain term of imprisonment; but 
that term might be as Jong as the sentence allowed on 
conviction for many of the minorcrimes. It may be 
said that the implications of extradition treaties have 
reference to crimes only, and that neither of the con- 
tracting governments can be supposed to have con- 
cerned itself about the mode of collecting private 
debts, or about any arrest of a prisoner that might be 
incidental to a civil suit; but this is hypothesis only, 
and an examination of some of the more recent 
treaties shows the contrary. Thus, the treaty of 1872, 
between England and Germany (article 11), provides 
that “a person surrendered can in no case be kept in 
prison * * * forany other crime, or on account of 
any other matters than those for which the extradi- 
tion shall have taken place.’”’ Clarke, Extr. Appendix, 
Ixiv. It is certain that no government surrenders a 
person for the purposes of arrest in a civil action; and 
such an arrest is as much an infringement of personal 
liberty and a diversion of the object of the treaty asan 
arrest for crime; and there is the less justification for 
the former, since the courts of ail civilized countries 
are alike open for the prosecution of money demands, 
while crimes can be punished only within the jurisdic- 
tion where committed. 

The main question must be as to the presumed in- 
tention of the treaty itself, and of the acts of Congress 
supplemenfary to it. If these intend only the sur- 
render of the prisoner for the limited purpose of atrial 
for the extradition offense, and if by express enact- 
ment and by the implication of good faith they guar- 
antee him protection fora reasonable time thereafter 
to enable him “to return unmolested ” to the country 
from which he was brought, as the Supreme Court de- 
clares, a civil arrest must be as unlawful as a criminal 
one. Section 5275 moreover makes no distinction be- 





tween a civil and a criminal arrest, against which the 
accused may require protection for a reasonable time 
to enable him to return. Thedemands of public jus- 
tice, on elementary principles, are superior to claims 
for the satisfaction of private debts. If therefore the 
demands of the State must give way to the prison- 
er’s right of return, much more, it would seem, must 
the right of private arrest. 

There are numerous cases holding that a person 
brought within the jurisdiction by violence or fraud is 
amenable to prosecution at the instance of persons not 
privy to the wrong. Ker v. /ilinois, 119 U. S. 436; Ma- 
hon v. Justice, 127 id. 700. These cases all proceed upon 
the ground that the defendant is not himself clothed 
with any immunity or right of protection, by the mere 
fact that third persons have done him violence or in- 
jury in bringing him within the jurisdiction. He has 
his private remedy for that wrong. Hence, though the 
person guilty of the wrong cannot profit by it in any 
suit of his own, this furnishes no defense against pub. 
lic justice, or against private suitors, who are in no 
way responsible therefor. But this principle cannot 
apply where the prisoner is himself clothed with a le- 
gal right or immunity. And in the Case of Rauscher 
the{Supreme Court declares that the prisoner is clothed 
with such an immunity. At page 422,119 U.S., it is 
said that “it is impossible to conceive of the exercise 
of jurisdiction in such a case forany other purpose 
than that mentioned in the treaty * * * without 
an implication of fraud upon the rights of the party 
extradited.” Again, as respects the prisoner's right of 
return, it is said (119 U. S. 424) that section 5275 ‘is 
conclusive upon the judiciary of the right conferred 
upon persons brought from a foreign country into this 
under such proceedings.’’ At page 430, 119 U. S., also, 
the court again speak of a reasonable time to return as 
a “right of the prisoner under such circumstances.” 
In Ker v. Illinois, 119 U. 8. 448, also, the court say that 
the prisoner ‘came to this country clothed with the 
protection which the nature of such proceedings and 
the true construction of the treaty gave him. One of 
the rights with which he was thus clothed * * * 
was that he should be tried for no other offense,”’ etc. 
If the opportunity to return is a “right conferred” 
upon the prisoner as well as a duty owed to the extra- 
diting government, it is manifest that both the right 
and the duty are infringed by a civil arrest as much as 
by acriminal one. The good faith of third persons 
who prosecute the prisoner becomes immaterial. See 
Lowell, J., on Winslow’s Case, 10 Am. Law Rev. 620. 

Finally, the language used by the various publicists 
and text-writers, referred to with approval by the Su- 
preme Court in the Rauscher Case, forbids an arrest in 
one form of proceeding as muchasin the other. Mr. 
William Beach Lawrence says that the prisoner is en- 
titled, unless found guilty of the offense for which he 
is extradited, to be restored in safety to the country 
of his asylum at the time of his extradition. Judge 
Cooley declares that ‘‘the prisoner has a right to have 
the particular offense disposed of, and then to depart 
in peace.’”” And Mr. Spear considers it ‘“‘the duty of 
courts to secure to him, as against all attempts at legal 
interference therewith, a reasonable opportunity to ex- 
ercise this right.’’ Spear Extr. (2d ed.) 131-145, 557. 

I must hold therefore upon the principles and au- 
thorities approved by the Supreme Court in the Case 
of Rauscher, that the prisoner, at the time of his ar- 
rest, not having had a reasonable time to return to 
Ireland after his acquittal, was under the protection 
of the United States, and not subject to arrest in the 
State or Federal courts for any cause arising prior to 
his extradition, and that the State court, when the 
prisoner was arrested by the sheriff, ‘‘did not have 
jurisdiction of the prisoner at that time, so as to sub- 
ject him thereto.” 119 U.S. 433. When persons are 
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in custody under process of the State courts, and the 
sume remedies exist there, although it may sometimes 
be more appropriate to refer the applicants for relief 
to the State tribunals (Ex parte Royall, 117 U. S. 251; 
Ex parte Coy, 32 Fed. Rep. 911), yet in a matter involv- 
ing personal liberty, and considering the several suc- 
cessive appeals to which the petitioner might be sub- 
jected in the State courts, | think the prisoner is enti- 
tled to the more expeditious remedy of the Federal 
tribunals. The prisoner is accordingly discharged, 
and the court fixes a week after his release by the 
sheriff as a reasonable time under the statute during 
which he is entitled to exemption from arrest for the 
purpose of returning to Ireland. 


—————————————— 


JUSTICE OF THE PEACE—LIABILITY FOR 
TORTS. 
UNITED STATES CIRCUIT COURT, SOUTHERN DISTRICT 
CALIFORNIA, JULY 22, 1889. 


ALLEC Vv. REEcE.* 

A justice of the peace is not liable in damages for causing the 
arrest and imprisonment, as authorized by the Code of 
Civil Procedure of California. sections 1993, 1994, of one 
who has failed to obey a subpoena issued by the justice, 
though the subpoena was insufficient to require the at- 
tendance of the person served, and the warrant of arrest 
was directed ‘‘ tothe sheriff or any constable,” when by 
the statute it should have been directed to the sheriff 
only, asin issuing the subpoena and warrant the justice 
acted in his judiciary capacity. 

A* law. On demurrer to complaint. Action for 

« damages by Alfred Allec against O. M. Reece. 


H. M. Morgan, for plaintiff. 
Willis & Treat, for defendant. 


Ross, J. The defendant was, at the times stated in 
the complaint, a justice of the peace for San Luis Rey 
township, of San Diego county, and as such, on the 7th 
of September, 1888, issued a subpoena for the plaintiff 
to appear in the said Justice’s Court on the 10th day of 
September following, then and there to testify as a 
witness in a criminal proceeding then pending in that 
court, entitled People of the State of California v. 
Jesus Fidoroa, in which proceeding Fidoroa was 
charged with the crime of grand larceny. The plain- 
tiff herein not appearing at the time specified in the 
subpoena for his appearance, the justice issued a war- 
rant, directed to the sheriff or any constable of San 
Diego county, commanding the arrest of the plaintiff, 
and that he be brought before the said court on the 
11th of September, then and there to show cause why 
he should not be punished for contempt in disobeying 
the subpoena. Under that warrant the plaintiff was 
arrested in Los Angeles county by the constable of 
San Luis Rey township, of San Diego county, and 
taken before the Justice’s Court at the time named in 
the warrant, and was there adjudged guilty of con- 
tempt in failing to appear as a witness in obedience to 
the subpoena, and a fine of $30 was imposed upon him, 
with the alternative of imprisonment in the county 
jril of that county at the rate of one day for every 
dollar of the fine unpaid. The plaintiff paid the fine 
nnd was discharged. At allof the times stated the 
plaintiff was a resident of Los Angeles county, in 
which county the subpoena was served upon him. It 
had not indorsed upon it am order for the attendance 
of the witness made by the judge of the court in which 
the offense charged against Fidoroa was triable, nor 
by a justice of the Supreme Court of the State, nor by 
a superior judge thereof. 


* 39 Fed. Rep. 341. 








There can be uo doubt of the illegality of the arrest 
and imprisonment of the plaintiff, and of the subse. 
quent contempt proceedings before the Justice's 
Court: First, for the reason that it is provided by sec. 
tion 1330 of the Penal Code of California that “ no per. 
son is obliged to attend as a witness before a court or 
magistrate out of the county where the witness re. 
resides or is served with a subpoena, unless the judge 
of the court in which the offense is triable, or a justice 
of the Supreme Court, or a judge of a Superior Court, 
upon an affidavit of the district attorney or prosecu- 
tor, or of the defendant or his counsel, stating that he 
believes the evidence of the witness is material, and 
his attendance at the examination or trial necessary, 


shall indorse on the subpoena an order for the attend. © 


” 


ance of the witness;’’ secondly, because by sections 
1993 and 1994 of the Code of Civil Procedure of Cali- 
fornia every warrant to arrest or commit a witness for 
failure to obey a subpoena is required to be directed to 
the sheriff of the county where the witness may be, 
and not to a constable; and, thirdly, because under 
no circumstances had the constable for San Luis Rey 
township, of San Diego county, the legal right to exe- 
cute the warrant in Los Angeles county. The liability 
of the constable however is not involved in the pres- 
ent case, but the question here is whether the justice 
of the peace is answerable in a civil action for the ar- 
rest and imprisonment of the plaintiff. 

Had defendant been a judge of superior and general 
jurisdiction, it is clear that he would not be; for the 
rule laid down by the Supreme Court in the case of 
Bradley v. Fisher, 13 Wall. 335, is that ‘judges of 
courts of record of superior or general jurisdiction are 
not liable to civil actions for their judicial acts, even 
when such acts are in excess Of their jurisdiction, and 
are alleged to have been done maliciously or cor- 
ruptly.””. The principle on which such exemption is 
founded and maintained rests in public policy, and 
was established in order to secure the independence of 
the judges; it being, as observed by the court in the 
case above cited, ‘‘of the highest importance to the 
proper administration of justice that a judicial offi- 
cer, in exercising the authority vested in him. shall be 
free to act upon his own convictions, without appre- 
hension of personal consequences to himself.” With re- 
spect to judges of limited and inferior jurisdiction 
however it has been generally held that they are pro- 
tected only when the act complained of was within 
their jurisdiction. The rensons given by Judge Cooley, 
in his valuable work on Torts, why the law protects 
the one judge and not the other, and that one the very 
one who, from his higher position and presumed supe- 
rior learning and ability, ought to be more free from 
error, are as follows: 

** The inferior judicial officer is not excused for ex- 
ceeding his jurisdiction, because, a limited authority 
only having been conferred upon him, he best observes 
the spirit of the law by solving all questions of doubt 
against his jurisdiction. If he errs in this direction, 
no harm is done, because he can always be set right by 
the court having appellate authority over him, and he 
can have no occasion to take hazards su long as his de- 
cision is subject to review. The rule of law therefore 
which compels him to keep within his jurisdiction at 
his peril, cannot be unjust to hitmn, because, by declin- 
ing to exercise any questionable authority, he can 
always keep within safe bounds, and will. violate no 
duty in doing so. Moreover, in doing so he keeps 
within the presumptions of law, for these are always 
against the rightfulness of any authority in an inferior 
court, which, under the law, appears doubtful. On 
the other hand, when a grant of general jurisdiction is 
made, a presumption accompanies it that it is to be ex- 
ercised generally, until an exception appears which is 
clearly beyond its intent. Its very nature is such a8 
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to confer upon the officer intrusted with it more lib- 
erty of action in deciding upon his powers than could 
arise from a grant expressly confined within narrow 
limits, and the law would be inconsistent with itself if 
it were not to protect him in the exercise of his judg- 
ment. Moreover, for him to decline to exercise an 
authority because of the existence of aquestion, when 
his own judgment favored it, would be to that extent 
to decline the performance of duty, and measurably 
to defeat the purpose of the law creating his office; for 
itcannot be supposed that this contemplated that the 
judge should act officially as though all presumptions 
opposed his authority, when the fact was directly the 
contrary.” Cooley Torts, 420. 

In all this there does not appear to me to be any 
sound reason for denying protection to the inferior 
judicial officer. As has been said, the principle on 
which any exemption is maintained is founded in the 
interest of the public, and is established in order to 
secure independence in the judiciary. This principle, 
in my judgment, is as applicable to an inferior judge 
as to one of superior and general jurisdiction. To the 
extent that the former is authorized to act at all, it is 
just as important to the public interests, or, if less im- 
portant, less only in degree, that he should be free to 
act upon his own convictions, without apprehension 
of personal consequences to himself, as that the judge 
of superior and general jurisdiction should be. It is 
all important that every branch of the judiciary 
should enjoy this freedom. While it has undoubtedly 
been generally held that the exemption does not ex- 
tend to inferior judicial officers, that it has been so ex- 
tended is seen from the case of Scott v. Stansfield, L. 
R., 3 Exch. 220, in which case the court, in bolding 
that the judge of a County Court, which was a court 
of record, was not liable to a civil action for slander 
for words spoken in his judicial capacity, even if 
spoken falsely and maliciously, and without any 
reasonable, probable or justifiable cause, and without 
any foundation whatever, and not bona fide in the dis- 
charge of his duty as judge, and were wholly irrele- 
vant to the matter before him, said: 

“The question arises, perhaps, for the first time, with 
reference to a county court judge; but a series of de- 
cisions, uniformly to the same effect, extending from 
the time of Lord Coke to the present time, establish 
the general proposition that no action will lie against 
a judge for afly acts done or words spoken in his judi- 
cial capacity in a court of justice. This doctrine has 
been applied, not only to the superior courts but to the 
court of a coroner, and to a court-martial, which is 
nota court of record. It is essential in all courts that 
the judges who are appointed to administer the law 
should be permitted to administer it under the protec- 
tion of the law, independently and freely, without fa- 
vor and without fear. This provision of the law is not 
for the protection or benefit of a malicious or corrupt 
judge, but for the benefit of the public, whose interest 
it is that the judges should be at liberty to exercise 
their functions with independence, and without fear 
of consequences.”’ 

In applying the principle however to the acts of any 
judge, the distinction so clearly pointed out by Mr. 
Justice Field in delivering the opinion of the court in 
Bradley v. Fisher, supra, must be observed between 
excess of jurisdiction and the clear absence of all ju- 
risdiction over the subject-matter. ‘‘ Where there is 
clearly no jurisdiction over the subject-matter,” said 
the learned justice, ‘‘any authority exercised is a 
usurped authority, and for the exercise of such au- 
thority, when the want of jurisdiction is known to the 
judge, no excuse is permissible. But where jurisdic. 
tion over the subject-matter is invested by law in the 
judge, or in the court which he holds, the manner and 
extent in which the jurisdiction shall be exercised are 





generally as much questions for his determination as 
any other questions involved in the case, although 
upon the correctness of his determination in these par- 
ticulars the validity of his judgment may depend. 
‘Thus, if a probate court, invested only with authority 
over wills and the settlement of estates of deceased 
persons, should proceed to try parties for public offen- 
ses, jurisdiction over the subject of offenses being en- 
tirely wanting in the court, and this being necessarily 
known to its judge, his commission would afford no 
protection to him in the exercise of the usurped au- 
thority. But if, on the other hand, a judge of a crim- 
inal court, invested with general criminal jurisdiction 
over offenses committed within a certain district, 
should holda particular act to be a public offense, 
which is not by the law made an offense, and proceed 
to the arrest and trial of a party charged with such act, 
or should sentence a party convicted to a greater pun- 
ishment than that authorized by the law upon its 
proper construction, no personal liability to civil ac- 
tion for such acts would attach to the judge, although 
those acts would be in excess of his jurisdiction, or of 
the jurisdiction of the court held by him; for these are 
particulars for his judicial consideration whenever his 
general jurisdiction over the subject-matter is invoked. 
Indeed, some of the {most difficult and embarrassing 
questions which a judicial officer is called upon to con- 
sider and determine relate to his jurisdiction, or that 
of the court held by him, or the mauner in which the 
jurisdiction shall be exercised. And the same princi- 
ple of exemption from liability which obtains for er- 
rors committed in the ordinary prosecution of a suit, 
where there is jurisdiction of both subject and person, 
applies in cases of this kind, and for the same reasons.” 
In the present case the defendant, as justice of the 
peace, had before him, for examination under the 
State statutes, acriminal charge. It is not claimed 
that he didgnot have jurisdiction of that proceeding. 
For its proper investigation witnesses were required, 
and to procure their attendance he had the power to 
issue subpoenas. Pen. Code, § 1326. For a witness 
duly subpoenaed, who should fail to attend, he was by 
the statutes empowered, upon proof of the service of 
the subpoena and of the failure of the witness, to issue 
a warrant forthe arrest of the witness, addressed to 
the sheriff of the county where he was to be found 
($$ 1993, 1994, Code Civil Proc.); and by section 1331 of 
the Penal Code it is provided that disobedience to such 
subpoena may be punished by the court or magistrate 
asacontempt. Whether the subpoena had been so 
served as to authorize the issuance of a warrant was a 
matter for judicial ascertainment by the justice. The 
direction of the warrant to the sheriff or any constable 
of San Diego county was aclear violation of sections 
1993 and 1994 of the Code above cited, but this was 
done in bis judicial capacity. The witness, being a 
resident of another county, was by virtue of section 
1330, supra, not compelled to attend the court of de- 
fendant in the absence of an order of the judge of the 
court where the offense under investigation was tri- 
able, or of a justice of the Supreme Court of the State, 
or of a State superior judge, indorsed on the subpoena; 
and in the absence of such an order the justice of the 
peace was clearly in error in adjudging the witness 
guilty of contempt in failing to obey the subpoena. 
But to pass upon the contempt matter it was neces- 
sary for the justice to ascertain the facts in respect to 
the subpoena, and whether or not the required order 
for the attendance of the witness was indorsed on it, 
and all of this he did in his judicial capacity. When 
that is the case, the grossness of the error of such de- 
termination, and of the judgment following it, will 
not render the officer liable in a civil action for dam- 
ages, even if the exemption already referred to does 
not extend tohim. From these views it results that 
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the demurrer must be sustained, and the suit dis- 
missed, with costs to defendant. So ordered. 


—\!__e—____—_—_ 


GAME—SALE OF BIRDS IMPORTED FROM 
ABROAD. 
QUEEN’S BENCH DIVISION, APRIL 13, 1889. 


GUYER V. QUEEN.* 

It is provided by 1 and 2 Will 4, chapter 32, section 4, that “if 
any person licensed to deal in game by virtue of this act 
as hereinbefore mentioned shall buy or sell, or knowingly 
have in his house, shop, stall, possession or control any bird 
of game after the expiration of ten days from the respect- 
ive days in each year on which it shall become unlawful to 
kill or take such birds of game respectively as aforesaid, 
every such person shall, on conviction of any such offense 
before two justices of the peace, forfeit and pay for every 
head of game so bought or sold, or found in his house, 
shop, possession, or control, such sum of money not ex- 
ceeding one pound, with costs.” The appellant, a licensed 
dealer in game, was convicted and fined under the above 
section for having in his shop certain partridges after the 
expiration of ten days from the day in that year on which 
it became unlawful to killsuch birds. It was proved that 
the birds in question were not killed in England, but im- 
ported dead from Russia. 

Held, that the appellant was wrongly convicted, as the act 
only applied to birds killed in England, and not to those 
imported dead from abroad. 


HIS was a case stated under section 33 of the Sum- 

mary Jurisdiction Act 1879, by one of the metro- 

politan police magistrates sitting at Westminster. 
The opinion shows the point. 

The case was argued before Lord Coleridge, C. J., 
and Manisty, J., on the 22d November, 1888, but as 
their lordships differed in opinion it was ordered to be 
reargued. It was accordingly reargued before Lord 
Coleridge, C. J., Manisty and Hawkins, JJ., on the 
6th February, 1889. 


D’ Eyncourt, for appellant. 
Wormald, for respondent. 
R. 8. Wright, for the magistrate. 


Hawkins, J. In this case the question to be de- 
cided is one of great importance to all dealers of 
game. It is whether during the close season for Eng- 
lish birds of gamea licensed dealer in game in England 
is prohibited by law from having in his possession any 
foreign birds of game of the same denomination, even 
though they may have been lawfully killed abroad out 
of the United Kingdom, and commercially consigned 
from abroad to this country as articles of food. The 
case was argued in the first instance before Lord Cole- 
ridge, C. J., and Manisty, J., who differed in opinion; 
it was thereupon thought right, inasmuch as there is 
no appeal from the decision of the Divisional Court, 
that it should be reargued before three judges, and it 
accordingly was so reargued in the early part of the 
present sittings before Lord Coleridge, C. J., Manisty, 
J., and myself. I regret to say there is still a division 
of opinion, the lord chief justice and myself thinking 
that the law imposes no such prohibition, Manisty, J., 
taking the opposite view. It is now my duty, in ac. 
cordance with the usage of the court, to deliver my 
judgment upon the matter. [had written it as expres- 
sive merely of my own independent opiniou without 
consulting the lord chief justice upon it, because it 
seems to have been thought that his view of the mat- 
ter was somewhat inconsistent with that expressed by 
him in the case of Whitehead v. Smithers, 37 L. T. Rep. 
(N. S.) 378; 2 C. P. Div. 553, hereafter mentioned, and 
for that reason I have written more fully upon the 


*60 L. T. Rep. (N. S.) 824. 














subject than I might otherwise have done.  Singg 
writing this judgment however I have shown it to the 
lord chief justice, and as he approves of it, he has re. 
quested me to deliver it as our joint opinion upon the 
case. The facts lie in a very narrow compass. 

In March, 1888, the appellant appeared before Mr, 
Partridge, one of the metropolitan police magistrates, 
to answer an information charging him that he, being 
a person licensed to deal in game, did on the 1st March, 
1888, unlawfully and knowingly bave in his shop cer. 
tain birds of game, to-wit, two partridges after the 
expiration of ten days from the day on which it be. 
came lawful to kill or take such birds, contrary to the 
Game Act 1831 (1 & 2 Wili. 4. chap. 32), section 4. It wag 
proved ¢: 4 tbc appellarc on the day mentioned ip the 
infoi.csu0r knowing’y had in ais shop the two birds 
hereafter “eferred te expose.’ for sale, and that he was 
a@ person licensed co deal in game; that the said two 
birds were two cat of a consignment of dead birds im- 
ported from Russia; that they had been killed in 
Russia in December and were imported in a frozen 
condition; that they were of the same species as ordi- 
nary English partridges, and that the importation of 
sach birds from Russia during certain times of the 
year had become a considerable trade. The learned 
magistrate held that the appellant had committed the 
offense charged, and fined him five shillings for each 
bird. This isan appeal against that decision. Whether 
the magistrate was right or wrong turns entirely upon 
the true construction of section 4 of 1 and 2 Will. 4, 
chapter 32, entitled “‘An act to amend the laws in 
England relating ts game,” and passed in the year 
1831. By section 2 of that act it is enacted that the 
word “game” siail, for all the purposes thereof, be 
deemed to include, among other birds, partridges. By 
section 3 it is enacted, inter alia, that if any persons 
whatsoever kill or take any partridge between the Ist 
February and the 1st September in any year, every 
such person shall, on conviction, forfeit for every head 
of game so killed or taken a sum not exceeding one 
pound, with costs. By section 4 it is enacted that if 
any person licensed to deal in game by virtue of this 
act shall buy or sell, or knowingly have in his house, 
shop, stall, possession or control any bird of game 
after the expiration of ten days from the the respect- 
ive days in each year on which it shall become unlaw- 
ful to kill or take such birds of game respectively as 
aforesaid; or if any person not being licensed to deal 
in game ky virtue of this act as hereinafter mentioned, 
shall buy or sell ary bird of game after the expiration 
of ten deys frou. the respective days in each year on 
which it shall vecome unlawful to kill or take such 
birds of gaze respectively as aforesaid, or shall know- 
ingly have in his house, possession or control any bird 
of game (except birds of game kept in a mew or breed- 
ing place) after the expiration of forty days from the 
respective days in each year on which it shall become 
unlawful to kill or take such birds of game respect- 
ively as aforesaid, every such person shall, on convic- 
tion, forfeit and pay for every head of game a sum not 
exceeding one pound, with costs.” 

The question which has arisen upon this section, and 
upon the solution of which our judgment depends, is 
this: Whether the section absolutely prohibits a li- 
censed game dealer from buying or selling, or know- 
ingly having in his possession, within the prohibited 
period, any partridge, English or foreign, no matter 
where such partridge was killed or taken, either in or 
out of England, or whether the prohibition is limited 
to partridges killed or taken in England. For the re- 


spondent it was contended that the prohibition is ab- 
solute, and in support of this contention it was urged 
that such was the plain language of the statute, that 
whilst the object of the Legislature was no doubt 
merely to enforce a rigid observance of the close time 
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for game birds in England, it was nevertheless thought 
expedient, with a view to secure that object, and to 
prevent the necessity of entering oftentimes upon a 
difficult inquiry as to where the game birds alleged to 
be illegally dealt with were in fact killed or taken, to 
prohibit absolutely without exception the buying, sell- 
ing or possessing within the prescribed period any of 
the game birds mentioned in section 4. In support of 
this contention reference was made to, and great stress 
was laid upon, various statutes for the protection of 
wild birds (39 & 40 Vict., chap. 29), and for the preser- 
vation of salmon (36 & 37 Vict., chap. 71), and fresh- 
water fish (41 & 42 Vict., chap. 39), and to the cases 
hereinafter mentioned and discussed. For reasons we 
will hereafter state, we look upon those statutes and 
authorities, when carefully considered, as affording 
but little assistance in elucidating the question before 
us. We think therefore it will be more convenient 
that we should at once proceed to point out our view 
of the enactment formed simply from a consideration 
of the objects and language of the statute itself. The 
title of the act clearly indicates that its operation was 
intended to be strictly confined to Eugland. The ob- 
ject of the section in question is unmistakable; it was 
to provide a close time for the game birds mentioned 
therein, and to prevent their destruction during the 
seas»n for breeding and raising their young; and to 
carry out this object it prohibits the killing or taking 
during the prohibited periods any such game birds. It 
is obvious that the restriction upon killing or taking 
game birds during the close season can only apply to 
the killing ov taking such birds in England. There 
is nothing whatever in the act to prevent anybody 
from killing or taking any game bird out of the realm, 
even the bird so killed were identical with and bore 
the same name as an English game bird to which pro- 
tection is afforded by section 3. 

We now turn to section 4 to see what prohibition is 
imposed upon dealers in game; by that section they 
are prohibited from buying, selling, or having in their 
possession any bird of game after the expiration of 
ten days from the day on which it becomes unlawful 
to kill or take such birds of game, the word “ such”’ 
having, in our opinion, reference only to the particu- 
lar birds which are charged as having been unlawfully 
bought or sold by, or in the possession of the alleged 
offender, As regards a game bird killed or taken 
abroad, there is no day, according to the law of Eng- 


land, on which it could be unlawful to kill or take it | 


in a foreign country; the very language of the statute 
fails to touch a game dealer who traffics only in birds 
lawfully killed or lawfully taken. As to the argument 
that if the enactment in question did not operate abso- 
lutely to prohibit the sale of any of the birds of game 
specified, the object of the statute might oftentimes be 
defeated by reason of the difficulty which might arise 
in obtaining proof as to the locality where the bird 
was killed or taken, we may observe that that is a diffi- 
culty which, if it existed, would fall upon the dealer, 
against whom a good prima facie case would always be 
made if it could be proved that he had bought, sold or 
been in possession of a game bird undistinguishable 


from an English bird. Moreover, it seems to us that 


it might well be contended that a partridge, which 
never was alive in England, but was bred and killed in 
Russia, cannot be truly said ever to have been an Eng- 
lish bird of game within the contemplation of an act 
of Parliament, which, so far as regards the killing or 
taking of game birds out of season, could only refer 
to birds killed or taken on English ground, and as re- 
gards the traffic in game out of the prescribed season 
must be intended to refer to such birds only as are pro- 
tected by close season; foreign birds are clearly not 
protected by the English close season. Why then 
should the possession of such birds, lawfully killed 


abroad, be forbidden by ourlaw? Of course if Parlia- 
ment had expressly declared that no partridge, English 
or foreign, should be possessed by a person in England 
during a limited period of time, the law so made, rea- 
sonable or unreasonable, must be observed; but it cer- 
tainly has not so declared. Even if on the arrival of 
a dead Russian partridge in England it could be said 
to become English game (the title of game being after 
all the mere creation of an English statute), it is clear 
that none of the provisions for the preservation of 
game could reasonably be said to have been intended 
to apply to birds which were dead and incapable of 
preservation before they became English game at all. 
and the words of section 4 of the statute might by a 
strained construction be said to include them, such 
would not bea reasonable construction of it. In Simp- 
son v. Unwin, 3 B. & Ad. 134, which was an action for 
penalties under 2 George 3, chapter 19, and 39 id. 3, 
chapter 34, forbidding the killing or possession of par- 
tridges between the lst February and the Ist Septem- 
ber, it being proved that partridges which were killed 
before the lst February, possibly on the 3lst January, 
were in the defendant's possession after that day, the 
Court of Queen’s Bench held that the statute did not 
apply, Lord Tenterden, C. J., saying that the case was 
not within the object which the Legislature had in 
view, although it might be within the litera) meaning 
of the words taken by themselves; and Littledale, J., 
saying that the words of the act might apply to per- 
sons having in their possession birds killed before the 





close time, but that the true meaning must be ascer- 
tained by looking at the object which the Legislature 
had in view, namely, to prevent the killing and taking 
of birds within the period mentioned; Taunton and 
Patterson, JJ., were of the same opinion. Further 
light is, we think, thrown upon the matter by a con- 
sideration of two or three other provisions in the same 
statute; by section 1 any person who has obtained a 
game certificate (which by section 6 of 23 & 24 Vict., 
chapter 90, is to be construed to mean a license to kill 
game) may sell to any person licensed to deal in game; 
| by section 18 justices of the peace are empowered to 

grant licenses to deal in game (23 & 24 Vict., chapter 
| 90, section 14, requires an excise license as well), such 
| licenses empowering the licensee to buy game at any 
place from any person who may lawfully sell game by 
virtue of that act (i. e., from a person who has a game 
certificate), and also to sell game subject to certain 
conditions immaterial to the present question. By 
section 25a penalty is imposed upon any person who 
sells game without a game certificate, or to any but a 
licensed dealer. Section 27 enacts that a person not 
licensed to deal in game may not buy from any person 
not licensed to deal in game under a penalty not ex- 
ceeding £5 for each head of game, and section 28 sub. 
jects a licensed dealer in game buying or obtaining 
game of any person not authorized to sell game for 
want of a game certificate, or for want of a license to 
deal in game, to a penalty of not exceeding £10. 

Now, if a partridge reared and killed in Russia bea 
game bird within the meaning of 1 and 2 William 4, 
chapter 32, as contended for by the respondent, it fol- 
lows that under these sections a person duly licensed to 
| deal in game might be convicted in a penalty of £10 
| for buying at any period of the year, even out of the 
| close season, from a Russian dealer a Russian partridge 
| in season, killed in that country, simply on the ground 
that he was not authorized to kill and take game in 
| England for want of a game certificate, whereas if he 

bought the same bird of a person who had a game cer- 
tificate empowering him to kill game in England, 
where the bird never was a living bird, and where 
therefore it is clear that could not have been kiled 
under such certificate, the purchase would have been 
| perfectly lawful. This seems to us to reduce the mat- 
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ter almost to an absurdity. To us it is clear that section 
17 intended simply to authorize those who in England, 
under the authority of game certificates, killed or took 
game to sell game they so killed or took, and that birds 
coming from abroad, although designated as game in 
popular language, were not within the coutemplation 
of the Legislature at all. 

We come now to the consideration of the statutes 
and cases cited in the course of the argument. We 
begin with Helps v. Glenister, 8 B. & C. 553, as being 
the earliest in date, 1828; this was an action of trover 
for pheasants bought by the plaintiff, a dealer in pheas- 
ants, who had purchased those in question from the 
defendant who kept them for sale in pens at a place in 
Buckinghamshire. Where they were bred, where 
they were reared, and from whence they came, there 
was no evidence. For the defendant it was contended 
that the purchase of game was made illegal by 58 
George 3, chapter 75, and therefore the contract could 
not be enforced. On the other hand, for the plaintiff 
it was urged that the selling was not unlawful, and 
therefore the buying could not be so, because there 
was in the statute 2 Jac. 1, chapter 27, section 4, an 
express exception, which was incorporated in 58 
George 3, chapter 75, excepting from its operation 
pheasants reared in houses or brought from beyond 
the seas; the court, Lord Tenterden, C. J., delivering 
judgment, held that the express exception in 2 Jac. 
1, chapter 27, section 4, was not so incorporated, and 
even if it was there was no evidence to bring the case 
within it; inasmuch therefore as the pheasants in dis- 
pute were presumably English pheasants, the case was 
clear. There was no discussion however whether read- 
ing the act without any express exception it would 
have applied to pheasants brought from abroad. The 
case is valueless therefore as an authority upon the 
point now under consideration. The wording of the 
statute then under consideration was moreover differ- 
ent from the act of 1 and 2 William 4, cbapter 32. 
Neither do we think the statute 2 Jac. 1, chapter 27, 
therein referred to assists in the interpretation of the 
section now under discussion, for although no doubt 
an express exception as to foreign birds was intro- 
duced, it has never been decided that it was necessary, 
and it may have been introduced only for greater cau- 
tion. In King v. Birmingham Canal Company, 2 B. & 
A. 570, Abbott, C. J., at page 579, said: “In every act 
of Parliament there are many words introduced by 
the Legislature pro majori cauteld, and to prevent 
doubts.’’ The case of Whitehead v. Smithers, 37 L. T. 
Rep. (N. 8.) 378; 2 C. P. Div. 553, at first sight does 
however appear to favor the respondent’s views. Care- 
fully considered however we do not think it can rea- 
svonably be said to do so. That was a case in which 
the appellant charged the respondent before an alder- 
man of London with unlawfully having in his control 
and possession a wild fowl, to-wit, a plover then re- 
cently killed contrary to section 2 of the Wild Birds 
Protection Act, 1876 (39 & 40 Vict., chap. 29}, which 
enacts that, ‘‘Any person who shall kill, wound, etc., 
any wild fowl, etc., or shall have in his control or pos- 
session any wild fow! recently killed between the 15th 
February and the 10th July, shall, on conviction, for- 
feit for every such wild fowl asum not exceeding £1, 
with costs. It was proved that the plover in question 
was a foreign bird, and was killed abroad, whereupon 
the alderman dismissed the case; the court (Lord Cole 
ridge, C. J., and Grove, J.) however held, reversing 
that decision, that the respondent ought to have been 
convicted according to the true construction of the 
enactment they were called upon to interpret. 

Now, in the first place, the language of that enact- 
ment was very different from the one we have to con- 
strue. If that section had, after making it unlawful 
to kill any wild fowl within the prescribed period, 





gone on to enact that if any person should have in hig 
control any such wild fowl recently killed, speaking 
for myself, I should of course have felt bourd by the 
decision, though I should in my own mind hare ques. 
tioned the soundness of it; there is nothing however 
in the section then before the court to indicate the in. 
tention of the Legislature to limit the latter part of it 
to the possession of a wild fowl which had been re- 
cently unlawfully killed according to the earlier part 
of the same section. There is however another ground 
upon which the judgment in Whitehead v. Smithers, 
37 L. T. Rep. (N. 8S.) 378; 2 C. P. Div. 553, was based, 
which abundantly establishes that our opinion in the 
present case is by no means in conflict with it. In the 
Wild Birds Protection Act, 1872 (35 & 36 Vict., chap, 
78), section 2, there was an exemption from the penal- 
ties imposed on persons exposing or offering for sale 
wild birds recently killed within the specified days in 
favor of an accused person who should prove to the 
satisfaction of the justices that the said wild birds 
were bought or received of or from some person resid- 
ing out of the United Kingdom. 39 & 40 Vict., chap- 
ter 29, section 1, recited that the protection accorded 
to wild birds by the preceding act of 1872 was insuffi- 
cient, and section 2 proceeded to remedy that defect 
by intentionally omitting the exemption in the act of 
1872. It was impossible to put a true construction 
upon the act of 1876 without referring to the act of 
1872, and reading the two together the intention of the 
Legislature was obvious. Speaking again for myself 
only, Lam far from saying that had there been no ex- 
emption clause in the firat act that act would have ap- 
plied to foreign birds kijled abroad, but the exemption 
clause being in the first act, and being deliberately 
omitted in the latter statute. afforded striking proof 
of what the Legislature intended, when, without quali- 
fication in the later statute, it used in relation to the 
possession of wild birds the words ‘any wild fowl.” 
In passing we may observe that the exemption clause 
seems to have been very loosely drawn; according to 
its strict coustruction, it would seem to absolve from 
penalty a person who had possession of even an Eng- 
lish wild fowl killed in the United Kingdom if proof 
could be given that it was bought or received of or 
from some person residing out of the United King- 
dom, but who might be making a temporary visit to 
this country. What, we would ask, under this exemp- 
tion, could have been said toa consignment of wild 
fowl killed in the Cnited Kingdom, sent to a Dutch 
dealer resident abroad, and resold and delivered by 
him to a person who exposed them for sale in Eng- 
land? By the Wild Birds Preservation Act, 1880 (43 
& 44 Vict., chap. 35), section 3, the Legislature again 
substantially reinserted the exemption. TZaylor v. 
Rogers, 45 L. T. Rep. (N. S.) 811; 50 L. J. 132, M. C., 
decided by Lord Coleridge, C. J., and Manisty, J., 
turned entirely upon the language of that reinserted 
exemption, and has no bearing whatever upon the 
present questicii. Bui itis worthy ef note that in the 
same year, 1881, 44 and 45 Vict., chapter 51, was passed, 
re-enacting the exemption clause for the purpose of re- 
moving doubts which had arisenas to; he construction 
of former acts; this is fair proof that the Legislature 
had then no intention to pit dead foreign birds upon 
the same footing as “nglish ones. Price v. Bradley, 
53 L. T. Rep. (N. 8.) 816; 16Q. B. Div. 148, was decided 
upon the Fresh-water Fisheries Act, 1878 (41 & 42 Vict., 
chap. 39), section 11, sub-section 4 of which provides 
that if any person during the close season buys, sells, 
or exposes for sale, or has in his possession for sale any 
fresh-water fish, he shall be liable toa fine not exceed- 
ing forty shillings. It was proved before the justices 
that the appellant had exposed eels for sale during the 
close season for England; it was further proved that the 
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time when the catching and sale of them in Ireland 
was lawful. The magistrates nevertheless convicted 
the appellant, and the court (Mathew and Wills, JJ.), 
upheld the conviction upon the ground that section 
Ul, sub-section 4, imported an absolute prohibition of 
the sale or exposure for sale of fresh-water fish within 
the close time wherever they may have been caught. 
It is not necessary for us to express our approval or 
dissent from that judgment, because the enactments 
then before the court were essentially different from 
that we have to interpret. If the sub-section 4 of sec- 
tion 11 had stood alone, although no doubt the words 
are absolute, we should have hesitated to say that they 
were intended to apply to fish lawfully caught and law- 
fully sold in the place where they were caught, but in 
Price v. Bradley (ubi sup.), as in Whitehead v. Smithers 
{ubi sup.), the court had not to consider that sub-sec- 
tion merely by itself, but in conjunction with and as a 
part of the Salmon Fisheries Act, 1873 (36 & 37 Vict., 
chap. 71). In this latter act there was express exemp- 
tion made in regard to the sale of salmon caught be- 
yond the limits of the act, whereas in the case of other 
fish no such exemption was made; this in itself was 
sufficient to justify the court in holding that as regards 
other fish including eels, the Legislature intended the 
prohibition to be absolute. Price v. Bradley (ubi sup.) 
therefore is no authority against the view we take in 
the present case. 

It is again worthy of note that in the year following 
this decision (1886), 49 Vict., chapter 2, was passed for 
the purpose of removing doubts which had arisen 
whether eels were fresh-water fish, and it removed 
such doubts by declaring they were not. Assuming, 
as for the purposes of this case we do, these decisions 
to have been correct, and the statutes upon which they 
were made to have been rightfully interpreted, there 
is nothing in these statutes passed to remove doubts 
as tothe true construction of the acts to which they 
refer, which tends to shake our faith in the notion that 
the intentions of the Legislature are always clearly 
and accurately expressed in the language it employs. 

Lastly, it is to be observed that since the passing of 
the Game Act in 1832, a period of fifty-seven years, no 
case is reported of any conviction of an English game 
dealer for selling foreign game birds. For the reasons 
we have given we are of opinion that the conviction 
was wrong, and that the appellant is entitled to our 
judgment. 

CoLerIpDGE, C. J., concurred; MAnisty, J., dis- 
sented. 

[See Phelps v. Rucey, 60 N. Y. 10; S. C.,19 Am. Rep. 
140; Com. v. Hall, 128 Mass. 410; S. C., 35 Am. Rep. 
387; State v. Saunders, 19 Kans. 127; S. C., 27 Am. 


Rep. 98.—Ep.] 
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ABSTRACTS OF VARIOUS RECENT 
DECISIONS. 





ConTRACT—REQUISITES.—Plaintiff, by an oral con- 
tract, sold to defendant's intestate certain Jersey cat- 
tle, agreeing to get them ‘registered ” as part of the 
consideration. In an action for the price, he proved 
that he had them registered in a certain Jersey regis- 
try. It was also shown that there were two books of 
registry ; that the one in which the cattle were regis- 
tered was very much inferior; and that the other one 
was the generally approved and accepted registry of 
Jersey cattle breeders. Intestate was about to breed 
stock, but it was not shown to which registry he re- 
ferred in making the contract. Held, that an instruc- 
tion that the question was not what intestate in- 
tended, but, if plaintiff made an offer which intestate 
accepted, it is what plaintiff intended intestate should 
understand by his promise, was error; as, the term 





used being equivocal, it devolved on plaintiff to prove 
that the minds of the parties met, and to establish the 
special contract pleaded. It can hardly be supposed 
that any man would agree to give $525 for six calves 
in bad condition, two of which were not more than 
three months old, unless there was something con- 
nected with them which gave or was suppused to give 
them unusual value. The intestate wished to breed 
Jersey cattle for the market, and it is clear that the 
promised registration as to him was an essential part 
of the consideration, as affording record evidence of 
the pure breed of the stock. It strikes us that the term 
used being capable of two meanings, it was not enough 
to consider alone the intention of Burns. It was in- 
cumbent upon the plaintiff to make out the special 
contract upon which he sued. He proved that he had 
registered the cattle in the registry, which was not the 
approved and accepted registry of the country. There 
was no proof that the intestate meant that registry. 
‘The most essential element of an agreement is the 
consent of the parties. If two or more parties express 
their consent to a common purpose, this is an agree- 
ment. The terms of a proposal must be sufficiently 
certain to enable the court to say what the agreement 
is.’ 3Am.& Eng. Cyclop. Law, 841. An agreement, 
to be binding, must be understood and assented to by 
both parties. It is elementary that, in order to consti- 
tute a binding contract, there must be a definite prom- 
ise by the party charged, accepted by the person claim- 
ing the benefit of such promise, Chit. Cont. 9. It 
takes two to make a binding bargain, and, where the 
terms used are equivocal, both parties must assent in 
the same sense. The minds of the parties must meet 
(Gary v. Watson, 16 S. C. 623), as was strongly illus- 
trated by the old case put by Dr. Paley in his chapter 
on * Promises,’ where a commander offered to re- 
ceive the surrender of a garrison without bloodshed, 
and then buried them alive. S.C. Sup. Ct., April 15, 
1889. Burns v. Mills. Opinion by MeGowan, J. 


MARRIAGE — VALIDITY — CONFLICT OF LAWS.— A 
woman domiciled in Massachusetts married there, and 
became insane. She was abandoned by her husband, 
and committed to and confined in an asylum. He re- 
moved to New York, and though he then had no in- 
tention of suing to annul the marriage, afterward 
did so, and obtained a decree there to that effect on 
the ground of fraud in procuring the marriage, which 
would not have been sufficient in Massachusetts. She 
was served with process in Massachusetts and never 
appeared to the action. Held, that the decree, being 
rendered without jurisdiction of the defendant, and 
fora cause not recognized as sufficient in Massachu- 
setts, of which State the parties were citizens, and 
where defendant was domiciled, was invalid there. 
That a decree of divorce rendered under similar cir- 
cumstances of residence and condition of the wife in 
another State would not be recognized in the State of 
New York, or allowed in any way, directly or indi- 
rectly, there to affect any rights, whether of person or 
property, of the party ugainst whom it bad beeu made, 
appears clearly from its decisions. People v. Baker, 
76 N. Y. 78; Jones v. Jones (N. Y.), 15 N. E. Rep. 707. 
We shall not have occasion to consider what would be 
the effect that should be given here to a decree of di- 
voree, under the circumstances above stated, if such 
had been rendered by the New York court. Sucha 
decree necessarily implies the original existence of a 
lawful marriage. A decree annulling a marriage upon 
the ground that it was contracted under such cireum- 
stances that the party petitioning has a right to have 
it so annulled, stands upon quite different grounds. 
The validity of a marriage depends upon the question 
whether it was valid when it was contracted. To this 
rule there are but two exceptions; where the mar- 
riages are dcemed contrary to the law of nature, as 
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generally recoguized in Christian countries, and those 
marriages which the Legislature of the Commouwealth 
has declared shall not be valid, because contrary to 
the policy of ourown laws. Com. v. Lane, 113 Mass. 458. 
Even when parties had gone from this Commonwealth 
into another State with intent of evading our own 
laws, and had there married, it was held reluctantly, 
thatin the absence of a statute declaring marriage 
svblemuized there with such intent to be void here, 
their validity must be recognized. Medway v. Need- 
ham, 16 Mass. 157; Putnam v. Putnam, 8 Pick. 433. 
The service in the case at bar on Mrs. Richards can 
have given the New York court no jurisdiction over 
her personally. To hold that her domicile might be 
changed to any other State by the act of her husband 
in removing thereto after he had abandoned her here, 
and ceased to support her, and thus that she could be 
deprived of the protection in her marital rights, 
whether of person or property, which this State could 
extend to her, would be to use the legal fiction of the 
unity created by the marriage to her serious injury, 
and to work great injustice. If the decree of the New 
York court is to have any validity here, it must be on 
grounds of comity. Blackinton v. Blackinton, I41 
Mass. 451-456; 5 N. E. Rep. 830. There can be no 
ground of comity which requires that we should recog- 
nize the decree of a New York court annulling a Mas- 
sachusetts marriage between Massachusetts citizens, 
unless it had jurisdiction of both the parties; nor even 
if it did not have such jurisdiction, should it be recog- 
nized here, unless it was based upon grounds which 
are here held to be sufficient. Suppose two citizens of 
Massachusetts are married here, each of the age of 
eighteen vears, have children, and then move to New 
York, where the husband obtains a decree of nullity 
on the ground that persous under the age of twenty- 
one years cannot lawfully marry. The children are 
not therefore rendered illegitimate in Massachusetts, 
so that they cannot here inherit their father’s lands. 
Marriages between blacks and whites are still prohib- 
ited in some of the States, but adecree in such a State 
annulling a marriage of this character, valid where 
contracted, could not here be regarded. Illustrations 
of this sort, growing out of the different laws as to 
marriage in the several States, could readily be malti- 
plied. The right of a State to declare the present or 
future stafus, so far as their own limits are concerned, 
of persons there lawfully domiciled, cannot be ex- 
tended so as to enable it to determine absolutely what 
such status was at a previous time, and while they were 
subject to the laws of another State. The decrees of 
its courts in the latter respect must be subject to re- 
vision in the State whose rights were then existing or 
had been acquired. Blackinton v. Blackinton, ubi su- 
pra. Mrs. Richards was sane at the time of her mar- 
riage, and entirely competent to make the marriage 
contract. She had been insane at a previous period, 
but had recovered from such attacks; and the fact of 
such previous insanity was concealed from her hus- 
band by Mrs. Richards herself and her family in the 
hope that marriage would prove beneficial to her 
health. She lived with her husband about a year and 
three months before the symptoms of insanity again 
developed themselves, The possibility or probability 
that she might again become insane, growing out of 
the fact that she had previously been so, did not con- 
stitute such a fraud as entitled her husband to have 
the marriage dissolved. There was no fraud of sucha 
character as to affect the basis or the essentiai charac- 
ter of the contract. Donovan v. Donovan, 9 Allen, 
140; Foss v. Foss, 12 id. 26. ‘* It is not to be supposed 
that every error or mistake into which a person may 
fall concerning the character or qualities of a wife or 
husband, although occasioned by disingenuous oreven 
false statements or practices, wili afford sufficient rea- 





son for annulling an executed contract of marriage, 
* * * Therefore no misconception as to the charac. 
ter, fortune, health, or temper, however brought 
about, will support an allegation of fraud on whicha 
dissolution of the marriage contract, when once exe. 
cuted, can be obtained in acourt of justice.” Bigelow, 
C. J., Reynolds v. Reynolds, 3 Allen, 605. Uyon the 
ground then that the decree of the New York court 
attempts to annul a marriage in Massachusetts be- 
tween Massachusetts citizens, and thus affect the legal 
status of the woman, who has remained domiciled ip 
Massachusetts, and has never been within the juris. 
diction of the New York court, and deprive her of the 
rights acquired by her marriage, and especially be. 
cause it declares the marriage void for a reason on ac 
count of which by the Massachusetts law it cannot be 
avoided, we are of opinion that it should not be en- 
forcedhere, and that no principle of inter-State comity 
requires that we should give it effect. For these rea- 
sons a majority of the court is of opinion that the set- 
tlement acquired by Mrs. Richards by her marriage 
continues. Mass. Sup. Jud. Ct., May 11, 1889. Jnhabit- 
ants of Cummington v. /nhabitants of Belchertown. 


- Opinion by Devens, J. 


——— DIVORCE — CRUELTY.— In an action by a 
wife for divorce plaintiff's evidence showed that de- 
fendant had often accused her of being unchaste; that 
he sometimes addressed herin profane language; that 
he was guilty of eavesdropping; accused plaintiff of neg- 
lecting her house-work to spend time on the street; 
and often spoke to her disparagingly in presence of 
their children; and that he sumetimes punished the 
children unduly. It appeared that defendant was 
jealous of the attentions of plaintiff's physician to her, 
and while defendant conceded that plaintiff and the 
physician had not been guilty of adultery, yet it ap- 
peared that plaintiff, knowing her husband's feelings 
toward the physician, persisted in requiring the latter's 
services, and that he sometimes visited her daily for 
weeks, though it was not shown that he was more skill- 
ful or more readily obtained than others. While plain- 
tiff was frequently unwell, it was not shown that her 
health was affected by any of the charges made by de- 
fendant. In her petition plaintiff complained of de- 
fendant’s treatment of her children by a former hus- 
band, but it appeared that at the time of the acts com- 
plained of piaintiff had treated them as of little con- 
sequence. Defendant visited a woman, from whom 
he had formerly been divorced, during her last sick- 
ness, and erected a monument at her grave, on which 
she was described as his wife. Held, that no ground 
for divoree, within the statutes of Iowa, was shown. 
Iowa Sup. Ct., May 16, 1889. McKee v. McKee. Opin- 
ion by Robinson, J. 


curRTESY.—By the act of Illinois 1861 (‘* Mar- 
ried Woman's Act’’) the property of a married woman, 
notwithstanding her marriage, was to remain during 
coverture her sole and separate property, not subject 
to the husband’s control, nor liable for his debts. 
Held, that the act did not destroy the estate by the 
curtesy. The general effect of the statutes of this 
kind is to destroy the marital rights of the husband in 
his wife’s estate; but a statute may exrins t her prep- 
erty from his debts without in any way destroying biz 
rights therein. Unless tenancy by the curtesy is de- 
stroyed by the statute by express words or necessary 
implication, or by the wife’s disposition of her prop- 
erty by virtue of her power over it, he will be held to 
have an estate by the curtesy at her death. The pre- 
vailing opinion seems to be that while separate prop- 
erty acts do suspend during coverture all the rights of 
a husband, or his creditors, in statutory separate prop- 
erty, they do not destroy curtesy, or prevent its vest- 
ing on her death, unless such an event is clearly ex- 
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cluded by the statute; as where the statute not only 
provides that the property of the wife shall be hers, 
etc., but also defines her husband’s interest therein, if 
she dies intestate, in which case curtesy is excluded. 
Where she bas power to alienate or charge her prop- 
erty, she may thereby defeat curtesy, but the statute 
must contain express words to enable her to convey 
alone; and also when she has power of disposition of 
the property by will she may thereby defeat curtesy. 
Stew. Husb. & W., 8§ 161, 243; Zn re Winne, 2 Lans. 21; 
Hatfield v. Sneden, 54 N. Y. 280; Noble v. McFarland, 
51 Lil. 226; Freeman v. Hartman, 45 id. 57; Cole v. Van 
Riper, 44 id. 58. Ill. Sup. Ct., April 5, 1889. Bozarth 
y. Largent. Opinion by Shope, J. 


NEGOTIABLE INSTRUMENTS. — The words written 
across the end of the note, and on the face of it in im- 
mediate proximity to the words of the note are: *‘ This 
note is given for advancements, and it is the under- 
standing it will be renewed at maturity.’’ The state- 
ment that it is given for advancements does not affect 
the certainty of the note, and it could easily be re- 
garded as a mere memorandum, not changing the con- 
tract, and therefore not material. But the remainder 
of the writing is an agreement that the note will be 
renewed at maturity. As the bank is the holder, and 
discounted the note when it was given, it is undoubt- 
edly affected by the térms of the memorandum, and 
must be considered as having agreed to renew the note 
at its maturity. This being so, the obligation of the 
note is not an absolute, unconditional contract to pay 
the money at maturity. It is a qualified obligation to 
pay, with acondition that, instead of paying, the maker 
may give another note in its place, which the bank 
would be bound to accept instead of money. This be- 
ing so, the case comes within the rule that commercial 
paper, to be negotiable, must be certain, unconditional 
and not contingent. In Overton v. Tyler, 3 Penn. St. 
346, Gibson, C. J., said: ** But a negotiable bill or note 
isacourier without luggage. It is a requisite that it 
be framed in the fewest possible words, and those im- 
porting the most certain and precise contract; and 
though this requisite be a minor one, it is entitled to 
weight in determining a question of intention. To be 
within the statute it must be free from contingencies 
or conditions that would embarrass it in its course; 
for a memorandum to control it, though indorsed on 
it, would be incorporated with it and destroy it, but a 
memorandum which is merely directory or collateral 
will not affect it.’ In Woods v. North, 84 Penn. St. 
407, Sharswood, J., said: ‘‘ It is a necessary quality of 
negotiable paper that it should be simple, certain, un- 
conditional, not subject to any contingency. It would 
bea mere affectation of learning to cite the elementary 
treatises and the decided cases which have established 
this principle. It is very important to the commercial 
community that it should be muintained in all its 
rigor.” It is manifest from the foregoing that the only 
inquiry necessary to determine the question of nego- 
tiability is the effect of the memorandum upon the 
terms of the note. As we have seen, it makes an im- 
portant change in the note, in that, instead of the note 
being a distinct contract to pay a fixed sum of money 
at a day certain, the holder has agreed to accept, in- 
stead of payment in money, another note, payable at 
another time, which is not fixed. The obligation of 
the note therefore is uncertain, depending on whether 
the maker chooses to pay it, or give a new note in 
place of it. This uncertainty destroys its negotia- 
bility, and for that reason relieves the indorser. Penn. 
Sup. Ct., May 6, 1889. Citizens’ Nat. Bank of Towanda 
v. Piollet. Opinion by Green, J. 


PARTIES—DEATH BY WRONGFUL ACT—STATUTE OF AN- 
OTHER STATE—EXTRA-TERRITORIAL EFFECT.—A stat- 
ute of New Jersey makes persons and corporations lia- 














ble for the death of a person caused by their neglect, if 
they would have been liable had death not ensued, and 
** that every such action shall be brought by and in the 
names of the personal representatives of such deceased 
person. The amount received in every such action 
shall be for the exclusive benefit of the widow and 
next of kin of such deceased person,” etc. Held, that 
the widow of a person killed in New Jersey cannot 
maintain the action in another State in her own name 
and for her own use; and it is immaterial that a simi- 
lar statute, expressly giving the right of action to the 
widow, exists in such other State. ** The question has 
never been expressly decided in this State, nor, so far 
as we can learn, elsewhere. It arose directly in Patton 
v. Railway Co., 96 Penn. St. 169, and was raled by the 
judge at the trial against the plaintiff, who, as in the 
present case, was the widow. In this court the judg- 
ment was reversed, but upon othergrounds. The gen- 
eral course of decisions bearing collaterally upon it is 
however adverse to sustaining such an action, except 
by the very one whom the statute names as entitled to 
bring it. Thus in Woodard v. Railroad Co., 10 Ohio 
St. 121, it was held that an administrator appointed in 
Ohio could not maintain an action in Ohio for a death 
caused by negligence in Illinois, although it was proved 
that the statutes of both States were alike, and gave 
such an action to the administrator. The court held 
that the Illinois statute gave the action only to the 
Illinois administrator, and that while the Ohio admin- 
istrator had aright of action by the Obio statute for 
causes arising in that State, yet that statute could not 
support an action for causes arisingin Illinois. Wood- 
ard v. Railroad Co. was approved and followed by the 
Supreme Court of Massachusetts in Richardson v. 
Railroad Co., 98 Mass. 85, upon the same grounds: the 
ouly difference being that in the latter case it did not 
appear that there was any law of Massachusetts giving 
an action under similar circumstances. A broader 
view of the statute was however taken in Leonard v. 
Navigation Co., 84 N. Y. 48, and Dennick v. Railroad 
Co., 103 U. S. 21, where it was held that the statutes, 
though not having any extra-territorial force, would 
be recognized by comity, and that as they give an action 
to the personal representative generally, without limi- 
tation as to the authority under which he is appointed, 
an administrator of the home jurisdiction can main- 
tain the action, even for causes arising in another 
State, upon proof of the laws of such State authoriz- 
ing the action. With these latter decisions accords 
our own case of Knight v. Railroad Co. already cited. 
But none of the cases raise or discuss the question in- 
volved here, whether the widow can maintain an ac- 
tion in her own name under a foreign statute, which 
expressly directs the action to be brought by the ad- 
ministrator, though for the ultimate benefit of the 
widow and next of kin. We are thus left to discuss 
the question upon general principles. At the outset 
we may say that the action can get no support from the 
fact that a closely similar statute in this State gives 
the right to sue, expressly and exclusively, to the 
widow, if there be one, for the benefit of herself and her 
children. It is not seriously claimed that our statute 
has any extra-territorial force which can produce 
rights from occurrences in New Jersey. On this point 
all the authorities agree. Whitford vy. Railroad Co., 
23 N. Y. 484; Woodard vy. Railroad Co., 10 Ohio St. 
121; Richardson v. Railroad Co., 98 Mass. 85; State 
v. Railroad Co., 45 Md. 41; Railroad Co. v. Lacy, 
43 Ga. 461; Anderson v. Railroad Co., 37 Wis. 321; 
McCarthy v. Railroad Co., 18 Kans. 46. The lan- 
guage of the New Jersey statute is that ‘every such 
action shall be brought by and in the names of the per- 
sonal representatives of such deceased person.’ As 
this language is entirely clear, unqualified and peremp- 
tory, it would seem to settle the question without 
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more. But it is sought to escape this conclusion by 
insisting—First, that as the amount recovered in such 
action is to be for the exclusive benefit of the widow 
and next of kin, the widow may be allowed to sue for 
it in her own name; and secondly, that the second 
section concerns only the remedy, and therefore may 
be disregarded by the courts of Pennsylvania, who 
may administer the rights of the lex loci under the 
procedure of the lex fori. I believe however that a 
brief consideration will show that neither of these 
grounds is tenable. As to the first, there is no room 
for latitude of construction. The meaning of the lan- 
guage used is plain and unambiguous, and its direc- 
tions mandatory. It is an established rule that statu- 
tory remedies are to be strictly pursued, and we have 
no right, when the Legislature have commanded one 
form, tosay that another willserve the purpose equally 
well. The law-making power has settled the remedy 
as well as the right, and courts are not authorized to 
vary or depart from either. Moreover the distinction 
made in this statute between the party having the 
right of action and the ultimate beneficiary is familiar 
to all common-law States, and is of settled importance, 
especially in those where, as in New Jersey, the ad- 
ministration of law and equity is not only in separate 
forms, but by separate tribunals. In the face of this 
settled distinction, clearly recognized and commanded 
by the statute, it would be an act of judicial usurpa- 
tion to say that the mandate of the statute may be 
disregarded. In this connection the language of our 
Brother Green in Books v. Borough of Danville, 95 
Penn. St. 166, is very strong and pertinent. ‘No other 
persons have been clothed with the right, and hence 
no other persons can sustain such actions. The pres- 
ent action is brought by an administrator to recover 
damages for injuries resulting in the death of the in- 
testate. But the Legislature has not declared that 
such a person may maintain such an action, and hence 
the right to do so does not exist.’ If this result 
were at all duubtful on principle, there is another con- 
sideration of controlling weight. It is unquestionable 
that in New Jersey the personal representative alone 
can sue, and it is equally clear that he can maintain 
his action there, notwithstanding this action, or any 
other, brought by another party in another jurisdic- 
tion. It would be a strange perversion, not only of 
comity, but of justice, to entertain an action here 
which would either oust the right of the legal party in 
the place where the cause of action arose, or subject 
the defendant to as many separate recoveries as par- 
ties could be found who might be entitled, under the 
laws of different forums, to bring actions under simi- 
lar circumstances. Nor is the argument helped by the 
suggestion that as the action by the personal repre- 
sentative is only a means to an end —i. e., the benefit 
of the parties ultimately entitled to the damages, the 
court can control the disposition of the verdict so us 
to administer the rights of all parties according to the 
law of New Jersey. Why should our courts under- 
take such an unnecessary task in the face of a direct 
prohibition by the law of New Jersey? The adminis- 
tration of the law of another jurisdiction is never de- 
sirable, and, at best, is full of difficulties and uncer- 
tainties. It is assumed ex necessitate, when assumed 
at all, and it would surely be pushing comity beyond 
its legitimate bounds to assume to do for the tribunals 
of New Jersey what they certainly would not do for 
themselves—ad minister the right of one party through 
a suit brought by another. Penn. Sup. Ct., May 6, 
1889. Usher v. West Jersey 2. Co. Opinion by Mitch- 
ell, J. 


POSTAL LAWS—INDECENT POSTAL CARDS.—The de- 
fendant has been found guilty of depositing a postal 
card in the mails in violation of the postal laws of the 
United States, which make it criminal to deposit or 








cause to be deposited for mailing ordeliveringany postal 
card containing delineations, epithets, terms or language 
of an “indecent, lewd, lascivious, obscene, libellous, 
scurrilous, defamatory, or threatening character, or 
calculated by the terms or manner or style of display, 
and obviously intended to reflect injuriously upon the 
character or conduct of another.” Inasmuch as the 
act does not include ‘ profane” language in its 
description of the offense, except as 1t may be em- 
braced in the other terms used by Congress, and since 
in the common understanding the word *‘ damned” ig 
called ‘‘ profanity,’’ it may be doubted if the use of that 
word was intended to be punished always. But this 
writer says: “ You can order car back, and be 
damned.” In connection with the next phrase, 
which for sake of decency I shall not quote, although 
they have no dependence upon each other, and in con- 
nection with the whole writing in its tone and spirit, 
it is both ‘‘indecent” and “scurrilous” in the sense 
of the lexicographers, as well as the common under. 
standing of its use. The next phrase above referred 
to is so vulgar as to admit of no doubt of its indecency, 
and the writer knew it to be so, and confessed it by 
the use of only an initial letter for the most offensive 
word. If it be only “slang,” still it is of that coarse, 
gross and essentially vulgar kind that it cannot be 
placed upon a postal card without offending all sense 
of decency, even among the commonest and coarsest 
of men, and the use of all such phrases is prohibited 
by this new act of Congress. Again, the writer says: 
“You are sharp; all of you are on the beat.”” This 
again may be “‘slang,’’ but it is calculated, and obvi- 
ously intended, to reflect injuriously upon the charac- 
ter and conduct of the addressee. Finally, he says: 
‘Tell that radical to send my book back as he agreed.” 
To those familiar with the bitterness of current politi- 
cal strife and its evolution of distasteful epithets, there 
will be no doubt that this one was intended for oppro- 
brium of a severe kind, innocent as the epithet seems 
to common speech, and it was thought by the writer 
to be ‘‘ defamatory ’’ unquestionably. If the subject- 
matter of this writing were political, having in view 
the almost unrestrained license in the use of defama- 
tory epithets in political writing of almost every kind, 
except the very highest grade, and the fact that such 
epithets, which in the beginning are intended to denote 
ignominy and turpitude, become, in the progress of 
political conflict, by a process of development, badges 
of honor and distinction, and are cheerfully accepted 
as such, I should say that this phrase did not come 
within the act of Congress and was blameless, like 
“*Abolitionist,’’ “ Black Republican,” ‘ Copperhead,” 
“ Carpet-Bagger,”’ ‘* Scalawag,’’ ‘‘ Rebel Democracy,” 
“Confederate Brigadier,” ‘‘ Bourbon,” “* Free Trader,” 
“Tariff Robber,” “* Mugwump,” and the like. But the 
subject-matter of this writing is the return of a patent 
model of a car of some kind about which the writer 
was angry and ugly in his temper, and about which he 
writes “indecently,” “‘scurrilously,” and with evident 
purpose to defame and injuriously reflect upon the 
conduct of his correspondent. The commonplace and 
excessively vulgar style of the writing does not relieve 
it from its criminal character under this statute. One 
can be commouplace, and even vulgar, without being 
indecent and defamatory in the legal sense of the 
statute, as one may be either of these, or otherwise 
may violate the statute without being commonplace 
or vulgar. That which shocks the ordinary and com- 
mon sense of menas an “indecency” is the test, as it is 
also with the other descriptive terms of the act. ‘Tenn. 
(W. D.) Cire. Ct., Feb. 16,1889. United States v. Davis. 
Opinion by Hammond, J. 38 Fed. Rep. 326. 


ScHOOLS — CONTRACTS. — Where, in a contract bee 
tween the directors of a school district and a teacher, 
there was a clause to teach a definite period, unless the 
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school was discontinued by order of the directors, and 

the directors, in consequence of the prevalence of diph- 

theria, stopped the schools, but reopend them when 

the danger had passed, and before the expiration of 

such contract,—Held, that the discontinuance of the 

school was for good cause, and authorized under the 

contract; that it did not annul such contract and dis- 

charge the teacher; that it did relieve the district 

from liability during such period, but not from lia- 

bility for the unexpired portion of such contract after 

the schools were reopened. It will be seen that under 

the contract the directors claimed the right to discon- 

tinue the schools for any proper cause. and to dis- 

charge the teachers, or at least that the discontinuance 

operated to discharge the teachers, while the plaintiff 
claims that her contract was in full force and effect 

during the whole period covered by it, and that the 

directors were not authorized under it. Although it 

may have been timely and expedient to close the 
schools in consequence of the prevalence of the diph- 

theria, it did not operate to discharge the teachers or 
to annul the contract. In support of the theory of the 
plaintiff two causes are cited, viz.: Dewey v. School 

District, 43 Mich. 481, and Tripp v. School District No. 

7,50 Wis. 653. But this isa mistake. In the first case 
the contract was absolute, without any right being re- 
served by the directors to discontinue the school for 
any cause. The small-pox broke out, and the school 
was closed, and the court held that this was not actus 
Dei, in the sense as would excuse aschool district from 
liability on its contract, and say: ‘‘It must appear that 
observance of the contract by the district was caused 
to be impossible by act of God. It is not enough that 
great difficulties were encountered, or that there ex- 
isted urgent and satisfactory reasons for stopping the 
school.”” But it is apparent from what follows that if 
the contract in that case was provided for a discon- 
tinuance, as in the case at bar, the appearance of an 
epidemic, such as the small-pox or diphtheria, would 
have constituted a lawful reason, within the purview 
of the contract, to have authorized the directors to 
have discontinued the schools for the time to stay the 
spread of such diseases, and the suspension of the con- 
tract during such discontinuance; or, in other words, 
in such case it would have precluded a recovery for 
the time the schools were stopped on that account. 
The court say: “To let in the defense that the sus- 
pense precluded recovery, the agreement must have 
provided for it. But the district did not stipulate for 
the right to discontinue the plaintiff's pay on the judg- 
ment of its officers, however discreet and fair, that a 
stoppage of the schools is found a needful measure to 
prevent their invasion by disease, or to stay or oppose 
its spread or progress in the community, and the con- 
tract cannot be regarded as tacitly subject to sucha 
condition.”’ In the case at bar there is an express pro- 
vision for a discontinuance to which the parties have 
agreed, in the event, as we understand it, that it 
should become necessary for any proper cause to stop 
or discontinue the schools during some period of the 
contract. That the presence of diphtheria or other 
contagious and dangerous diseases would be sucha 
cause or urgent necessity as would justify the direc- 
tors, within the sense of the contract, to discontinue 
the schools until the dangers arising therefrom should 
pass, in our judgment, is too manifest to be disputed. 
And as a consequence, during such discontinuance, 
there would be no liability to pay, or duty to perform, 
the services of ateacher. By the terms of the con- 
tract there is a suspension of it during that period; 
nor was the plaintiff discharged in consequence thereof, 
as claimed by the defendant. Inthe other case, Tripp 
v. School District, supra, there was aclause in the con- 
tract by which the directors declared that ** we reserve 
the right to close the school at any time, if not satis- 


factory to us,’’ and under this contract they acted 
upon the assumption that they could close the schooi 
and lawfully discharge the teacher before her term of 
hiring had expired, if they were dissatisfied with her 
management of the school, although the teacher was 
competent, and at the time of the discharge was in the 
due performance of her contract. The court held the 
power of discharge exercised under this clause to be 
unauthorized by law. The board claimed and exer- 
cised the power to discharge a teacher, no matter how 
competent, or with what efficiency and usefulness, he 
may have been in the performance of his duties under 
the contract, if the management was not satisfactory 
to them, thus usurping powers not conferred, and com- 
pelling all teachers of the district to teach to their sat- 
isfaction, and not to the satisfaction of the people and 
the improvement and benefit of the pupils. In the 
case at bar the directors claimed the effect of discon- 
tinuing the school during the prevalence of diphtheria 
operated to discharge the teacher, but not that they 
had any reserved right under the clause to discharge a 
teacher who was competent, and in ali respects in the 
faithful and efficient performance of her duties. Their 
idea was that the suspension of the contract while the 
school was closed operated to annul or destroy its pro- 
visions, and likewise to discharge the teacher and ex- 
cuse the district from any further liability, and asa 
consequence that the original contract could have no 
force or effect thereafter, unless revived by new prom- 
ises and engagements. So that there is no parallel be- 
tween the facts and law as applied in the case cited 
and the facts of the case at bar, and the law fo be ap- 
plied to it. Oreg. Sup. Ct., May 3, 1889. Goodyear v. 
School District No. 5. Opinion by Lord, J. 


NEGLIGENCE—DANGEROUS PREMISES—CONTRACTOR. 
—As the laying of a railroad in a street track would 
necessitate the obstruction of the street, which would 
amount to a nuisance, unless properly guarded, and as 
the work was being done under & permit issued to de- 
fendant, the fact that it was being done by an inde- 
pendent contractor will not relieve the defendant. In 
some Cases a party is liable, notwithstanding the inter- 
vention of an independent contractor lawfully em- 
ployed. A plain case is when he is made personally 
responsible by statute for the prevention of the cause 
of the damage complained of. «Gray v. Pullen, 5 Best 
& S. 970. Thus it is settled in many States that a city 
charged with the duty of keeping the streets in repair 
is answerable for an improperly guarded excavation 
made by a contractor—for instance, in building a 
sewer. Storrs v. Utica, 17 N. Y. 104; Detroit v. Corey, 
9 Mich. 165; Birmingham v. McCary, 84 Ala. 469; 4 
South. Rep. 635; Logansport v. Dick, 70 Ind. 65; 
Railroad Co. v. Meador, 50 Tex. 77; Circleville v. Neud- 
ing, 41 Ohio St. 465, 469; Baltimore v. O’ Donnell, 58 
Md. 110; Robbins v. Chicago, 4 Wall. 657, 679; Water 
Co. v. Ware, 16 id. 566. In the present case it would 
not stretch the words of the public statute and of the 
defendant's charter very much to say that such a per- 
sonal duty was imposed upon it. Pub. Stat., chap. 
113, § 32; Stat. 1853, chap. 353,$3. See Quested v. Rail- 
road Co., 127 Mass. 204; Osgood v. Railroad Co., 130 id. 
492; Brookhouse v. Railway Co., 132 id. 178; Braslin 
v. Railroad Co., 145 id. 64. But further, apart from 
statute, if the performance of a lawful contract neces- 
sarily will bring wrongful consequences to pass unless 
guarded against, and if, as in the present case, the con- 
tract cannot be performed except under the right of 
the employer who retains the right of access to the 
premises, the law may require the employer at his 
peril to see that due care is used to prevent harm, 
whatever the nature of his contract with those whom 
heemploys. Sturges v. Society, 130 Mass. 414; Stewart 
v. Putnam, 127 id. 4083, 407; Gorham v. Gross, 125 id. 
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Dalton v. Angus, L. R., 6 App. Cas. 740; 4 Q. B. Div. 
162; 3 id. 85; Pickard v. Smith, 10C. B. (N. S.) 470; 
Hole v. Railway Co., 6 Hurl. & N. 488, 500; Circleville 
v. Neuding, ubi supra. Laying the track for the de- 
fendant necessitated the digging up of the highway, 
and the obstruction of it with earth and materials. 
This obstruction would be a nuisance unless properly 
guarded against. The work was done under a permit 
issued to the defendant, and considering the general 
principle of the law, and also the special relations of 
horse railroads to the highway, and the policy of the 
statutes, so far as the Legislature has expressed itself 
upon the subject, we are of opinion that the defend- 
ant, having caused the highway to be obstructed, was 
bound at its peril to see that a nuisance was not cre- 
ated. Veazie v. Railroad Co., 49 Me. 119, 123. Seealso 
Darmstaetter v. Moynahan, 27 Mich. 188. Exactly 
how far this principle shall be carried is a question of 
nicety. But, on the whole, we are of opinion that the 
present case falls within it, and does not resemble 
those where the cause of injury was an application of 
force to the person or property of the plaintiff by a 
transitory act or by a defect in machinery. Mass. 
Sup. Jad. Ct., May 31,1889. Woodman v. Metropolitan 
R. Co. Opinion by Holmes, J. 


ScHOOL DISTRICTS — OFFICERS — CONTRACTs. — An 
agreement by the board of directors of an independ- 
ent school district, to employ one of the directors as 
local superintendent of the construction of a school 
building, and to pay him for such services, is void, and 
its performance may be restrained by a tax payer 
without showing actual fraud. It is insisted by ap- 
pellant that this case falls within the rule announced 
in Moore v. Independent District, 55 Iowa, 654. That 
case decided that a director could not recover com- 
pensation for services rendered officially. It is con- 
tended by appellee that the services contemplated in 
the employment of Whiting were not those required 
of him as a director, and that he is entitled to com- 
pensation for his services rendered as a private citizen. 
The distinction which appellee seeks to draw is not ap- 
parent in the petition, and we are unable to distin- 
guish in principle between this case and the one 
cited. In this case the director was employed “as lo- 
cal superintendent ” of the construction of the build- 
ing; in that, as one of a committee to ‘‘ oversee the 
work, and carry the building on to completion.’’ If it 
be conceded that the services to be rendered by Whit- 
ing were not official, was the agreement for his em- 
ployment valid? That agreement, and the contract for 
the erection of the building, were a part of the same 
transaction. It was for the interest of the district to 
secure for itself a fair contract, on the best terms avail- 
able. It was the first duty of Whiting to favor such a 
contract, and to oppose all others, but his personal in- 
terests would be promoted by the making of that 
agreement which would result in the largest pecuniary 
compensation to himself. His interests, and those of 
the district, were therefore of a nature to conflict. 
The district was entitled to have the disinterested 
judgment and vote of each member of its board of di- 
rectors in the transaction in question. In our opin- 
ion, it would be most unwise and contrary to public 
policy to permit a board of directors to contract with 
one of its members in the name of the district. Such 
an agreement would in fact be between a portion of 
the members of the board on the one side, and a di- 
rector as contractor on the other, and the contract 
might be determined by his own vote. Such a prac- 
tice would give opportunity for the grossest frauds. 
Secret understandings might be entered into between 
a majority of the members of the board by virscue of 
which different contracts might be parcelled among 
them to the prejudice of the district. Even in the ab- 
sence of such an understanding, a member of the board 
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might, and often would, exert an undue influence on 
his official associates by virtue of his position. It jg 
said that no fraud is charged in this case, and that at 
most the district only has an election to avoid the con- 
tract, and that a citizen cannot be heard to complain, 
But the district acts through its board of directors, 
and if a majority of that board have entered into ay 
agreement with knowledge of all material facts, it is 
fair to presume that they will not attempt to rescind 
it, and the district would be without remedy. What 
we have said would not apply to a case where the con- 
tractor had ceased to be a member of the board, and 
where there is a substantial ratification of the agree- 
ment by acompetent board. Cases might also arise 
where the district would be estopped from asserting 
the invalidity of the contract; but this is not a case of 
that kind, so far as the record discloses the facts. Nor 
do we think the resident tax payer should be com- 
pelled to show actual fraud in the contract in order to 
have it annulled. To require that would be to impose 
an obligation which would make the obtaining of re- 
lief impossible ia most cases, however gross the fraud 
might in fact be. In this case the agreement may 
have been fair, and for the benefit of the district, but 
we are of the opinion that a sound public policy de- 
mands that agreements of the class to which it be- 
longs be held to be invalid. People v. Board, 11 Mich. 
222; Story Ag., § 210. Iowa Sup. Ct., June 1, 1889. 
Weitz v. Independent District of Des Moines. Opinion 
by Robinson, J. 


SLANDER—PRIVILEGE.—In an action for slander, 
brought by the city attorney of a city of the second 
class against the mayor thereof, for using the follow- 
ing language to the council of the city: ** He is unfit 
to hold the office of city attorney. His opinion is too 
easily warped for money consideration,’’—held, first, 
that as the words were spoken by the mayor to the city 
council, which had power to remove the officer, the 
statement, if made in good faith, was privileged; sec- 
ond, that the words charged did not necessarily indi- 
cate dereliction of duty or dishonesty, and were not 
actionable per se. Neb. Sup. Ct., May 16, 1889. Green- 
wood vy. Cobbey. Opinion by Maxwell, J. 


WILL—CONSTRUCTION—PUBLIC LIBRARY—PRINTING 
CATALOGUE.— Money was bequeathed to a town to es- 
tablish a fund for the benefit of the public library of 
the town, then existing, the income to be applied one- 
third annually in purchasing books, and the residue 
either in purchasing books or works of art to adorn the 
hall, or in defraying the expenses of taking care of the 
library, but none of the income was to be expended for 
any other library than the one located in a specified 
village of the town. Held, that the trustees had au- 
thority to apply part of the funds to the printing of 
catalogues of the books, that being part of the expense 
of taking care of the library; and the fact that the be- 
quest was for a public library for which the town 
might appropriate money was immaterial. Mass. Sup. 
Jud. Ct., May 9, 1889. Eastman v. Allard. Opinion 
by W. Allen, J. 


CHARITABLE BEQUESTS. — Testatrix directed 
her executors to safely invest £1,000, and apply the in- 
terest, so far as necessary, to keeping in order her 
burial lot, and to give the surplus, if any, to ‘* some 
poor deserving Jewish family residing in the city of 
New Haven.” Held, that the bequest for the Jewish 
family is valid. Judicial tribunals would have as- 
sumed a responsibility, burdensome because unneces- 
sary, if they had barred testamentary relief for the de- 
serving poor until some human test, of absolute 
certainty, could be applied to the moral condition, or 
until physical necessities could be brought to a fixed 
standard applicable to all persons. Neither this testa- 
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trix, nor the statute of charitable uses, either in lan- 
guage or intent, requires impossibilities of these trus- 
tees. They are appointed to no more difficult duty 
than, in the conscientious exercise of a discretion 
guided by an average intelligence, to select a family 
resident in New Haven, professing the Jewish faith, 
which but for aid from this fund would not have such 
food, or fuel, or clothing, or shelter a3 in the common 
understanding in that community are necessary—a 
family which, according to the speech of people, is of 
good report as to morality. With full knowledge that 
mistakes may attend the discretion of trustees, testa- 
tors continue to make them their almoners; and asthe 
law gives men great latitude in doing as they will with 
their own, even after death, there is no legal obligation 
upon courts to thwart their charitable intents by de- 
termining that no man can know, that another is poor 
nor believe that he is moral. The validity of a trust 
for public and charitable uses is not affected by the 
fact that two or more such uses may be made depend- 
ent upon one fund, even where the creator of the trust 
has not established an absolute rule for division, if he 
has clothed the trustee with power to establish the pro- 
portion from time to time, at his discretion. Neither 
in fact nor law is there greater difficulty in apportion- 
ing upon discretion a sum between two uses than in 
selecting upon discretion one individual from each of 
two specified classes. Conn. Sup. Ct. Errors, Jan. 4, 
1889. Bronson v. Strouse. Opinion by Pardee, J. 


ATTESTATION BY DEVISEE.—The statute pro- 
vides that all wills shall be subscribed by two wit- 
nesses at leasy and that bequests to persons who attest 
the will shall be void, and such persons admitted as 
witnesses to prove the will. A devisee signed the will 
in the usual place for witnesses’ signatures, under the 
names of two other witnesses, one of whom signed by 
mark, but ou probate of the will, devisee was not ex- 
amined as a witness. Held, in an action by the testa- 
tor’s heirs against the devisee for the land, that evi- 
dence was admissible tu show that the devisee was not 
requested and did not consent to sign the will as a wit- 
ness, but simply signed it to attest the signature of 
that witness who signed by mark. The witnesses be- 
come identified with the will, and the law justly holds 
them to such relation, and the legal consequences of 
it. Otherwise a witness might defeat it after he had 
consented to witness and had witnessed its execution. 
But such relation with the will must indeed exist. 
The witness must have consented to be and must have 
subscribed the will as a witness thereof, in the pres- 
ence of the maker of it. Otherwise the subscriber is 
no such witness. It is not sufficient that the sub- 
scriber carelessly, or for some other purpose, wrote his 
name at or about the place where such witnesses usu- 
ally subscribe their names, although, if he should do 
80, there might arise a presumption of fact, nothing to 
the contrary appearing, that he intended to become a 
witness. There is neither principle nor statutory pro- 
vision that necessarily makes a person a witness to a 
will merely because he subscribed his name in the 
place where such witnesses usually subscribe their 
hames; nor that prevents the person whose name is so 
subscribed, or any person interested, from explaining 
how and why the subscription came to be made, and 
that in fact the person so subscribing was not a wit- 
hess, as he purported by the writing to be. The sub- 
scription, in such connection, would be evidence— 
strong evidence—that the person subscribing intended 
to be a witness, but the contrary might be shown. 
And so also where the subscriber, in such connection, 
denied that he was such witness, it might be shown 
that he subscribed as such. And so also if the sub- 
scribing witnesses were dead, while the strong presump- 
tion would be that they were such, especially if there 








were a formal attestation clause, the contrary might 
be shown. Otherwise the grossest injustice might be 
done to parties claiming under or against the will, and 
also to persons purporting to be witnesses, but who 
really were not such, because of facts perfectly expli- 
cable. Theob. Wills, 30; In re Wilson, 1 Prob. & Div, 
269; Griffiths v. Griffiths, 2 id. 300; Imre Sharman, 1 id. 
661; Goods of Murphy, 8 Ir. Ey. 300; Old v. Old, 4 Dev. 
500; Crowell v. Kirk, 3 id. 355; Bell v. Clark, 9 Ired. 
239; Hampton v. Hardin, 88 N. C. 592. It may be that 
if one purporting to be a subscribing witness was ex- 
amined in the course of the probate proceeding of the 
will, he could not afterward be allowed to say that he 
was not such witness, upon the ground that it was set- 
tled and adjudged that he was. But certainly this can- 
not be so when the person purporting to be such wit- 
hess was not examined, and not before the court, as a 
third witness to the will need not be, where it is proved 
in common form. Wecannot conceive of an adequate 
reason why such a witness, not so before the Probate 
Court, shall be precluded after the wiil is proved, from 
proving before a court having jurisdiction, in a proper 
case, when it becomes material to do so, that he was 
not such witness. Not to allow him to do so might do 
him grievous injustice. It is true such a witness might 
have a strong motive, in that the testator devised or 
bequeathed to him property of great value, to commit 
perjury or suborn witnesses, but this would weigh 
against him in addition to the presumption of fact 
that he subscribed as a witness. The burden of proof 
is on him, and the greater it will be, if there was a for- 
mal attestation clause to the will. Moreover, the 
motive to commit perjury, and prevent justice, 
is not greater in such case than in many others of 
equal importance. The statutory provision first above 
recited does not, nor does any other, in terms or by 
reasonable implication, prevent the person purporting 
to be a witness to a willfrom showing in any proper 
case that he is not such. The counsel of the appellees 
relied upon several English cases, but upon a careful 
examination of them we do not think they seriously 
contravene what we have said. The case most relied 
upon is that of Wigan v. Rowland, 11 Hare, 157; 45 
Eng. Ch. 158. Iu that case there was a complete for- 
mal clause of attestation. The witness whose right 
was in question attested the signatures of two sub- 
scribing witnesses to the will, who each made his 
cross-mark, but he did not subscribe in terms as a wit- 
ness for that purpose. The vice-chancellor held in an 
opinion of about half a dozen lines that *‘ upon the face 
of the document and of the attestation clause, the de- 
fendant Wigan must be held to be a witness to all that 
that clause contained.’’ He gave no reason for or ex- 
planation of the grounds of his decision, nor did he 
cite any authorities. The case is not a satisfactory one, 
as it seems to us, and certainly does not harmonize 
with other English cases, some of which are cited 
supra. He admits the case is a hard one, and said 
that if the parol evidence was admissible, it would not 
be sufficient to contravail that which the written docu- 
ment afforded. It would seem that his decision could 
rest properly only on that ground. In Cozens v. Crout, 
42 L. J. Ch. 840, the witness really subscribed his 
name as such to the will, and the master of the rolls 
held that although the witness subscribed as a token 
of approval of the will, at the request of the testator, 
such attestation invalidated the bequest; the English 
statute being almost precisely like that of this State. 
In Taylor v. Mills, 1 Moody & R. 283, it was held by 
Lord Denman, C. J., that a devise to a subscribing wit- 
ness to the will was void, although there were other 
witnesses sufficient in number to prove the will. He 
said to counsel: ‘* You assume too much. The evi- 
dence of the devisee was not wanted on this particular 
occasion, but it might be wanted on other occasions. 
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Supposing all the other subscribing witnesses should 
die, would not the evidence of this fourth interested 
witness then become necessary.’’ In Randfield v. 
Randfield, 32 L. J. Ch. 668, the witness really at- 
tested the will. N.C. Sup. Ct., May 14, 1889. Boone 
v. Lewis. Opinion by Merrimon, J. 


FEE-SIMPLE.—A testator provided by his will 
as follows: ** First. My will and desire is that all my 
property, both real and personal, shall be for the sole 
ase and benefit of my wife, Julianna, after my de- 
cease, and, in the event of her déath, then what shall 
remain, to be disposed of in the following manner, 
pamely: the whole to be disposed of as shall to my ex- 
ecutor or executors seem best, and the profits and pro- 
ceeds thereof to be equally divided between * * * 
brothers and sisters of myself and my wife, Julianna.” 
Held, that the widow took the testator’s estate in fee. 
It is urged that by the words *“‘then what shall re- 
main’ the testator’s intention to give his widow au- 
thority to sell is manifested. Of these words, in Naun- 
dorf v. Schumann, 41 N. J. Eq. 15, the chancellor said : 
“The testator, indeed, uses the qualifying words 
‘what shall remain,’ but he probably used them in 
view of the fact that some of the personal property 
was of a consumable character.’’ The chancellor in 
that case distinguishes this will from those which are 
treated of in the cases of which Annin v. Vandoren, 14 
N. J. Eq. 135, is an example, and which are enumer- 
ated in the recent case of McClellan v. Larchar, 45 N. 
J. Eq. ——, by saying thut in those cases the estate is 
given absolutely in the first instance, with absolute 
right of disposal, and then there isa gift over, at the 
death of the legatee, of so much as may then remain 
unexpended; while here the gift is only for the life of 
the primary legatee, with remainder absolute in the 
others, and no right of disposal in the widow. I un- 
derstand the rule laid down in the cases to which the 
chancellor refers to be that where an estate is given 
expressly for life, with right of alienation, the right of 
alienation is held to be merely a power. But where 
the estate given is not expressly determined, and a 
power of alienation is annexed to it, it is construed to 
be an estate in fee. The most conspicuous, aud per- 
haps most exhaustively considered, of these cases was 
Borden v. Downey, 35 N. J. Law, 74, in which, in the 
Supreme Court, this rule was stated by Chief Justice 
Beasley, and in the Court of Errors and Appeals (36 N. 
J. Law, 466) was reiterated by Mr. Justice Depue. Af- 
ter a review of the authorities the latter judge uses 
this language: ** The distinction is between a devise 
expressly for life, with a power of disposition an- 
nexed, and a devise in general terms, with such a 
power annexed. In the former case an estate for life 
only passes, in the latter, a fee. Asa rule of construc- 
tion, the principle is entirely settled that where lands 
are devised in the first instance in language indeter- 
minate as to the quantity of the estate from which an 
estate for life would result by implication, and words 
adapted to the creation of a power of disposal without 
restriction as to the mode of execution are added, the 
censtruction will be that an estate in fee is given; but 
where the quantity of the estate of the taker is ex- 
pressly defined to be for life, the superadded words 
will be construed to be the mere gift of a power of dis- 
position.”” The language of the provision for the widow 
in the will before me is indeterminate as to the quan- 
tity of the estate that the widow is to take. If the 
words ‘‘all my property, both real and personal, shall 
be for the sole use and benefit of my wife, Julianna, 
after my decease,”’ are taken by themselves, without 
reference to subsequent clauses of the will, they give 
the widow a fee. Hance v. West, 32 N. J. Law, 233; 
Revision, p. 300, § 13. In the absence of the words 
“what shall remain "’ the direction for the disposition 
of the estate at the death of the wife by implication 





determines that the estate to her was for life. But 
upon the authority above cited, then, if the words 
*“* what shall remain,” in the connection in which they 
are used, create a power of disposition in the widow, 
the bequest over is void, and she took a fee. The ques. 
tion, then, is narrowed to this: Did they create sucha 
power? I cannot resist the conclusion that they did, 
In making provision for his wife the testator made use 
of most liberal terms. All his property, real and per. 
sonal, was tu be for her sole use and benefit. That use 
and benefit was unrestricted and uncontrolled. It wag 
not limited to consumption of income, or to mere phy- 
sical enjoyment. It was to be something more than 
mere usufruct, for it was not to survive the use intact, 
lt was contemplated that some part of it was to be 
consumed in the wife’s use and benefit. The remain. 
der alone was thereafter to be dealt with. In the dig. 
position of that remainder the wife’s next of kin wag 
placed on equality with the testator’s own, and thereby 
some right of the wife in the property superior to that 
which would admit of his giving her the mere usu- 
fruct of it during her life was recognized. I think that 
a broader meaning should be given to the words 
“what shall remain’? than to say that they refer 
merely to personal chattels consumable by use. To my 
mind they plainly imply a power of alienation in the 
widow. This being so, she took a fee in her husband's 
property, and that fee passed to the complainant 
by her deed. N. J. Ct. Ch., May 24, 1889. Rodenfels 
v. Schumann. Opinion by McGill, Ch. 


——_>______ 


EXTRACTS FROM “REFLECTIONS SUG- 
GESTED BY THE RECENT MEETING OF 
THE VIRGINIA BAR ASSOCIATION.” 
INGULAR and paradoxical as it may appear, it is 

nevertheless true that Virginia lawyers have taken 

a step in the direction of law reform. It was done with 

much tribulation and many misgivings. The holy 

horrors expressed by many of my brethren at any 
thing akin to reform, forcibly reminded me of the 
eloquent lament of our predecessors over the 
abolition of “The Rule in Shelley’s Case.’’ Poor 

Shelley! His name is embalmed in history—the inno- 

cent cause of an abominable rule, more difficult to 

comprehend (if, indeed, any one ever fully compre- 
hended it, which I very much doubt) than the cele- 
brated theorem of Sturm in the back part of Davies’ 

Bourdon, which was the terror and nightmare of stu- 

dents ofalgebrain my day and generation, the solu- 

tion of which many of us relegated to posterity. 

A gentleman who has easily been our leader in the 
profession for more than thirty years, Judge William J. 
Robertson, opened the proceedings by reading a paper 
suggesting certain reforms in the law, which fell likea 
thunderbolt on some of his hearers. Many of them 
stood aghast. I doubt if they will recover their serenity 
inayear. I will not undertake to analyze this mem- 
orable paper, as it will appear in full in the report of 
our proceedings and in the Virginia Law Journal. 
Suffice it to say, that radical changes were suggested 
by it, enforced by the most striking illustrations of the 
absojute imbecility and weakness of the common-law 
method of procedure, an unanswerable illustration of 
which was that of the Maryland party who brought 
suit in chancery against the executors of his father’s 
estate for the settlement of their executorial accounts, 
and the Supreme Court decided, by a majority of one, 
that it ought to have been brought on the common 
law and not the equity side of the court, and it was 
accordingly so brought. Again it went back to the 
Supreme Court of Maryland, which had in the mean- 
time been changed; and lo! that court decided that it 
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ought not to have been brought on the law, but on the 
equity side of the court. Who can depict the feelings 
of the suitor in that case? How great must have been 
his admiration of the methods of common-law styles of 
procedure! Whata pity it is that Charles Dickens 
never heard of it! And yet that same beautiful and 
enlightened system exists to-day in Virginia, and is 
the subject of exhaustless panegyric at the hands of 
our profession. But when the judge suggested, that 
in certain cases, husband and wife ought to be allowed 
to testify for each other, and that there were cases in 
which parties ought to be allowed to testify, the other 
party to the suit having departed this life, the credi- 
bility of this testimony to be judged by the court, this 
was the feature which *‘ broke the camel’s back,” and 
many looked upon the eminent speaker with feelings 
akin to consternation. There were a number of us 
however who regarded that memorable paper as an 
era in the history of the profession in Virginia. We 
believe it to be the very essence of human wisdom. 
Next in ordercame the great Pilgrim Father, the 
Hon. James C. Carter.* Never in my life do I re- 
member having been so surprised at any human being. 
Iconfess I was at first not prepossessed in his favor; but 
before he had read half a dozen pages of his splendid 
paper on ‘‘ The Provinces of the Written and the Un- 
written Law’’ I had turned two or three mental som- 
ersaults. I saw that [ was in the presence of a master 
of the English language, and I felt that the bar of New 
York knew what’ they were about when, with great 
unanimity,they recommended himasasuitable man for 
the great office of chief justice of the United States of 
America. [ did not then, and do not now, agree with 
him in his conclusions; but before he spoke I could 
not have thought it possible that so admirable a de- 
fense could have been made of the old system; but, in 
my humble judgment, his positions were far from be- 
ing unanswerable. He went farther than many of our 
Virginia brethren, favoring a Code of Civil Procedure, 
but he was opposed to a codification of the laws. He 
opened wide the field to “* judge-made’”’ law, of which, 
it seems to me, we have a surfeit. When we consider 
that we have the benefit of the experience of the 
mother country and a number of the States of this 
Union, it seems to me that an entirely new Code of 
Civil Procedure, and a complete codification of our 
laws in accordance with the progressive spirit of the 
age, would be the very essence of wisdom. It is per- 
fectly true, as Mr. Carter says, that we can never at- 
tain perfection in written law, but a codification will 
be avast improvement on the present system, and in 
accordance with the cy pres doctrine of a court of 
chancery ; which means that if we cannot do exactly 
the right thing, we must come as near it as we can. 
Neither England nor any of the States of this Union 
who have abolished common-law modes of procedure 
could be induced to go back to them. It would be like 
going from civilization back to barbarism. Full play 
for the finest intellects of the profession can always be 
found in the elucidation of the principles of the law. 
The mere form of proceeding ought to be made as sim- 
ple and speedy as possible. What earthly necessity is 
there for such nonsense as rules and rule-days? Why 
should a declaration in debt on a protested negotiable 
note be longer than the Declaration of Independence? 
Why is it that a declaration against a railroad corpora- 
tion for damages should contain five or six counts? 
What an abominable travesty it ison common sense 
to have a law and equity side to the same court! Why 
should not all distinctions between law and equity be 


* It is really unhandsome to call Mr. Carter a ** Pilgrim,’ 
for it must unpleasantly remind him that the common law, 
of which he is the thick-and-thin advocate, hanged witches at 








abolished, and, as Judge Robertson suggested, in all 
cases of conflict let the principles of equity prevail? 
And now, in conclusion, it is to be hoped that our 
executive committee will invite David Dudley Field, 
the greatest living champion of law reform, to deliver 
the annual address next year. This much, at least, is 
due to the law reformers in our body. We have laid 
down the wager of battle, and we are willing to fight it 
out on the highest and most honorable terms. Some 
of us are without any sort of veneration for the hoary 
idiocy of the common law. Its cumbrous forms, its in- 
terminable pleas, ought to have been abolished a cen- 
tury ago, when that genius, Jeremy Bentham, so earn. 
estly advised it. I hope that Judge Lunsford L. Lewis, 
who, by the way, gave us a most delightful speech at 
our banquet, will pardon me for repeating a remark 
he made to me in a private conversation, in which he 
said: ** Why, sir, the old common-law methods in Vir- 
ginia are not suited to our age, and can no more be 
compared to the present practice in vogue in England, 
and in some of the States of this Union, than could an 
ox-cart be compared to a vestibule train.”’ The illus- 
tration struck me as one of great force and power. 
Owing to the advancement in chemical and mechanical 
science, four times the amount of business is now done 
in the same time that was done forty years ago, and 
thejpresent proceedings in suits are becoming almost an 
intolerable incubus upon the profession, and thou- 
sands of dollars are lost every year by creditors who 
are unwilling to bring a lawsuit, really fearing, in 
many instances, that they may not live to see the end 
of it. I have not the least doubt but that a new Code 
of Civil Procedure in Virginia would well nigh double 
the practice of lawyers in this State.—Camm Putteson, 
in the Virginia Law Journal. 
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CORRESPONDENCE. 


THe FEDERAL JUDICIARY. 


Editor of the Albany Law Journal: 

For reasons which do not appear to the undersigned 
to be satisfactory or complimentary to the members of 
the American Bar Association, a free and full discus- 
sion of Mr. Hiil’s interesting and opportune paper and 
resolutions touching the Federal judiciary was denied 
to the members present at Chicago, notwithstanding 
the fact that the printed program of proceedings indi- 
cated that discussion of the papers read was in the 
line of the business of the session. 

The pertinent and practical comments and criticism 
upon the actual causes of the plethoric condition of 
the dockets of the Federal courts, contributed by Mr. 
Wilson, of Minnesota, and by ex-Senator Trumbull, 
with their suggestion of the appropriate remedy, must 
still ring in the ears of the lawyers who heard them. 
It is true, that the citizenship clauses of the war-period 
legislation are responsible for much of the glut in the 
business of the Federal courts: and the time seems to 
have come—as Mr. Trumbull suggested—to repeal all 
such legislation, and to go back, as near as may be, to 
the Judiciary Act of 1789. Leave to Slate tribunals the 
jurisdiction over causes and parties which, under our 
system of government, appropriately belongs to them. 
The remedial treatment should begin at the botiom, 
and not at the top. Limitand restrict the jurisdiction 
of Federal courts to their appropriate sphere, and re- 
store to State courts jurisdiction of which hasty and 
often unwise and improvident Federal legislation has 
ousted them. 

Yours, 
ALEX. PoRTER MORSE. 
WASHINGTON, D. C., Sept. 14, 1889. 





Salem.—Ep. 
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N his brief in Popham v. Cole, 66 N. Y. 69, where the 
question was of infringement of the trade-mark 
of a hog on lard, Mr. Wm. F. Shepard said: *‘ The 
plaintiff's claim to his particular pig is thus futile. But 
he claims a monopoly of the entire pig market—wild 
and domestic, big and litthke—what his counsel calls the 
entire ‘genus pig.’ Because he has chosen to stamp on 
his tin packages of lard this fat, well-conditioned, do- 
mestic, old hog, the defendants are to be prohibited 
from stamping on theirs a rampant wild boar standing 
upon the world, and no one but the plaintiff can use 
the representation of any kind of a swine, wild or 
tame, boar, sow, or sucking shoat in any combination 
or position! They all belong to the * genus pig,’ conse- 
crated to the plaintiff. Thus, if one man places the 
representation of a large pippin on his barrels of cider, 
no one else could place a crab-apple on his barrels! 
They both belong to the ‘genus’ apple. The hogis the 
source of the lard. The apples indicate cider. ‘These 
things are common property. The plaintiff claims the 
pig without reference to any combination. He ‘ goes 
the whole hog.’’’ Fun carried the day. 


In his brief in Rutherford v. Holmes, 66 N. Y. 368, 
Mr. Wm. Gleason observed: ** Woman has been ac- 
cused of being instrumental in bringing death into the 
world, and all our woe, of seducing the heart of wisest 
Solomon to the worship of false gods, of losing Mark 
Antony the world, of lighting up a ten-years’ war and 
overturning Troy, but let it not be charged hereafter 
that this plaintiff subverted the law itself.’’ 


The case in Wait v. Ray, 67 N. Y. 36, disclosed a novel 
mode of utilizing school-boys in helping to punish 
others. The teacher made a lasso, and compelled the 
boys to throw it over the necks of others and drag 
them up before him. 


In Fowler v. N. Y. Gold Exch. Bank, 67 N. Y. 137, 
Mr. W. H. Scott, in his brief, says: “ But it is argued, 
if the act of clearance was not a loan of the gold to 
James Brown & Co., what was it? And so it was 
argued that the three wise men of Gotham, who went to 
sea ina bowl, went toGotham! Because if they did 
not go to Gotham, where did they go?’’ 


Col. Shepard, the accomplished scriptural scholar in 
charge of the Jail and Express, headed the editorial 
column of the issue announcing the return and utter- 
ances of ‘the Great American,’’ Mr. Depew, with the 
following remarkably apt quotation: ‘“‘ He causeth the 
vapors to ascend from the ends of the earth; He mak- 
eth lightnings for the rain; He bringeth the wind out 
of His treasuries.” The editor evidently is one who 
will not spoil a quotation for family's sake. 


The assault on a judge of the Supreme Court of the 
United States on Wednesday, with its tragic ter- 
mination, and the recent disgraceful mobbing to 
which Mr. Justice Stephen was subjected at Liverpool, 
remind us of the remarkable exemption which our 
judges have hitherto enjoyed from the risks arising 
from the desire for revenge of disappointed suitors. 
With the exception of the rotten egg which was thrown 
at the late Vice-Chancellor Malins (and which he mildly 
remarked must have been intended for his brother 
Bacon), and the attempted assassination of the late 
Sir George Jessel by Dodwell in 1878, we do not recall 
any instance in recent years of an assault on any judge 
exercising civil jurisdiction. And even in earlier 
times the instances of attacks on judges are few. In 
1616 Sir John Tyndal, one of the masters in Chancery, 








was killed by a shot fired at him while entering his 


chambers at Lincoln’s-inn by a man called Bertram, 
against whom Sir John bad given a decision. The ag. 
sassin committed suicide before he could be punished 
A few years afterward a prisoner condemned for felony 
at the Salisbury Assizes threw a brick-bat at Chief 
Justice Richardson, which narrowly missed him. The 
offense in this case met with prompt punishment. An 
indictment was immediately prepared against the pris- 
oner; his right hand was cut off and fixed to the gib. 
bet on which he was himself immediately hanged in 
preseuce of the court. 2 Dyer, 188b. Considering the 


number of litigants who must every year be almost . 


driven to desperation by the loss of their cuses, and 
the severe censures which the judges have constantly 
to bestow on the cenduct of individuals, the im. 
munity of the bench from personal injury is remarka- 
ble, and can only be ascribed to the respect for, and 
confidence in, the administration of justice in this 
country which has happily (until recently) been uni- 
versal. What will be the result upon this of the pre. 
posterous re-trial of the Maybrick case by the daily 
papers and public meetings remains to be seen, but it 
is to be observed that a great part of the clamor is di- 
rected personally against the judge who tried the case, 
—Solicitors’ Journal. 


A great deal of nonsense has been written about the 
Liverpool murder, but scarcely any thing exceeds the 
want of appreciation of the function’ of a judge shown 
by the New York Herald. This journal has been very 
energetic in the interests of the convict, and this is the 
view a writer takes of the duty of a judge presiding at 
a criminal trial: ‘** What is the trial by jury — what is 
the jury unless it is free? The duty of the judge is to 
explain the law. What has he to do with the facts, 
and why should he be allowed to express an opinion 
upon them? The law intends that the jury shall de- 
cide them without prejudice or trammel. Why then 
should prejudice or trammel come from the bench?” 
Conceive this—a summing up of the evidence is neces- 
sarily to prejudice or trammel! This evil is laid at 
the door of Sir A. Cockburn: ‘‘ Under the present 
custom the court of the first instance is infallible. 
Surely it was never intended by the law that a court 
should be fallible as to rank, property, liberty, but in- 
fallible when dealing with life. Furthermore there 
bas grown up a practice in capital cases of treating the 
jury asanecho of the bench. The late Lurd Chief 
Justice Cockburn was responsible for much of this. 
An orator—a master of phrases—with an intense lumi- 
nous intellect and an unrivalled capacity for state- 
ment, the lord chief justice dealt with a jury as though 
its functions were clerical. His summing up was man- 
datory. The verdicts were judicial epilogues. When 
a judge with the master mind of Cockburn takes this 
view of his duty we may have elaborate, brilliant 
trials—scenes of fine forensic display; but not that 
homely, wholesome consideration of facts and render- 
ing of the verdict contemplated in the institution of 
the trial by jury. The defect in the Maybrick case 
was the charge of Mr. Justice Stephen. No jury 
could have heard that charge and found the slightest 
doubt in favor of the prisoner. This is also a serious 
matter. The error does not lie in Justice Stephen, 
but in the system. The tendency to explain, elimi- 
nate, digest and color evidence, to reject and accept, 
to decide what is false and true, to dig out the mo- 
tives of witnesses, to make acute forensic displays to 
lead the jury step by step to a judicial conclusion— 
this is the grave error that was committed in Liver- 
pool.” This isasplendid tribute to the capacity of 
Mr. Justice Stephen, but a very serious and unwar- 
rantable reflection upon the independence and clear- 
sighteduess of the jury.—London Law Times. 
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CURRENT TOPICS. 

‘HE lawyers of the city of New York have awaked 
to a realization of the fact that there are some 
judicial offices of which they have not their share. 
They have taken a long pull, and a strong pull, and 
a pull all together, and have determined that they 
must have a more numerous representation on the 
bench of the Court of Appeals. They say, and say 
truly, that they furnish a majority of the appeals, 
and that these involve by far the largest amount 
at stake. They have not said, but might say just 
as truly, that they furnish most of the criminal 
business in that court. Until the recent increase in 
the salary of these judges New York city lawyers 
were not anxious for the office, nor so alive to the 
injustice of their having no larger representation. 
It is well known that the governor found difficulty 
in persuading any first-rate lawyer of the city to ac- 
cept an appointment in Judge Rapallo’s place. 
After all, geographical considerations are not very 
important in this matter. The desideratum is to 
get the best judges without regard to locality. In 
all times in the history of our State the country dis- 
tricts have furnished the most of these. Looking 
over the list of the most distinguished names 
among those judges, for the last forty years, we 
find that nearly all of them have come from the 
country. It may be said that this has been because 
the city has not had justice done her, and has not 
had her fair share. But we are inclined to believe 
that it has been because great judicial minds are 
the product of the quiet and leisure of country 
training and life rather than of city bustle, hurry 
and want of opportunity for reflection. So it has 
come to pass that the country has furnished Denio, 
Johnson, Comstock, Selden, Church, Folger, Allen, 
Grover, while the city has furnished only Rapallo. 
The city lawyers have accumulated money; the 
country lawyers have gained wisdom. Such is the 
natural and inevitable result of what the scientific 
people call the ‘‘ environment.” If the first named 
of these great judges had been reared in the city 
our books would not now shine with their learning 
and sense, but probably their place would have 
been supplied by other ‘‘ruralists,” But why this 
sudden zeal on the part of the New York city bar? 
Have they any complaint to make of the way in 
which their business has been done and their causes 
have been decided? We hear of none. We may 
say that they may deem it fortunate, in certain 
great junctures, that the judges were country peo- 
ple, who dared to do right and declare the law in 
the face of the bitter animosity and unmerited 
aspersion of city lawyers, and even judges. Imag- 
ine a bench of Noah Davises in the Tweed case, or 
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in the Sharp case, bullied and overawed by O’Con- 
ors! But we do the city no injustice. Give hera 
fair representation on the bench —a representation 
not based upon population or the business contrib- 
uted to the court, which would not be fair — but a 
geographical representation. Let her have one 
judge in each court, which is rather more than her 
proportion, considered in respect to judicial dis- 
tricts. We shall look with curiosity and interest to 
see whom she will name to succeed Judge Dan- 
forth, a man of rare learning, experience and dig- 
nity, and who was willing to give up a lucrative prac- 
tice for the moderate salary which he has received 
during most of his term. Let us see some of the 
great lawyers of the city, earning from $25,000 to 
$100,000 a year, relinquishing the filling of their 
money-bags for a salary of $12,000 and the unin- 
termitting drudgery of the bench. Fetch on your 
Carter, or Choate, or Parsons, or Andersons, or 
Man, or Butler, et id omne genus, but don’t all 
speak at once! Furnishing men who are willing to 
take the place at twice what they can earn at the 
bar is one thing; furnishing men who are willing 
to take it at a large pecuniary sacrifice, and at the 
cost of comparative ease and independence, is quite 
another. 


Messrs. Maynard, Collin and Belknap, commis- 
sioners for the revision of the statutes, have pre- 
pared and submitted for public consideration and 
criticism a ‘‘ Draft of proposed amendment to the 
Code of Civil Procedure, prescribing the practice 
in condemnation proceedings and for the sale of 
corporate real property.”” They say: ‘‘The com- 
mission have found that many of the statutes relat- 
ing to corporations of a public or guasi public char- 
acter, upon whom the right of eminent domain has 
been conferred, are incumbered with provisions 
regulating the manner in which the right shall be 
exercised and the proceedings for its enforcement. 
While these provisions are in the main analogous, 
yet in very few cases are they precisely alike. The re- 
sult is much confusion and uncertainty in matters of 
practice, which not infrequently cause great expense 
and delay, if they do not wholly defeat the plain 
intent of the law. * * * Inaless degree the 
same observations are applicable to the proceedings 
for the sale of corporate real property. It appears 
to be the policy of the Legislature to require cer- 
tain corporations to obtain the leave of the court in 
order to dispose of their real property. There does 
not seem to be any good reasor why the practice in 
all such cases should not be uniform and be embod- 
ied in the Code, and the general statutes relieved 
of all provisions of this character.” We have not 
time critically to examine the proposed bill. The 
scheme of a uniform practice in such cases seems 
reasonable and beneficial, but we have some doubt 
of the wisdom of injecting it into the Code. It 
may perhaps be said that the Code is already 
spoiled, and that a little addition like this can’t 
possibly make it any worse. This is possible. The 
old lawyer, in Scott’s novel, let his prentice son ex- 
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periment on the pauper cause of ‘‘ Peebles v, Plain- 
staines, et per contra,” because he knew he could 
not possibly hurt it. But ordinarily we should feel 
reluctant to see a code, or frame-work of practice, 
swelled and burdened by the insertion of matter 
which should be matter of rules of the court, flexi- 
ble, easily changeable, and adapted to discretion. 
This is the true office of flexibility. Here are some 
seventeen pages proposed to be added to the Code 
of Civil Procedure, as the regulation of practice in 
a single particular. This is not codification, in our 
humble judgment. It is not the English idea, 


which, we must confess, seems an improvement 
upon the modern New York idea—the Throop 
dropsy which has rendered the Field skeleton so 
cumbrous as to be nearly unmanageable. 


The most reasonable and least sentimental argu- 
ment against the penalty of death which we have 
seen in many years is in the Fortnightly Review for 
September, by B. Paul Neuman, entitled ‘‘The 
Case against Capital Punishment.” The writer lays 
down the following ‘‘ tests or marks of suitability 
to be applied to any particular punishment,” 
namely: ‘*(1) It should be capable of certainty in 
application; (2) It should be susceptible of gradua- 
tion; (3) It should be revocable; (4) It should be 
of a reformatory character; (5) It should not shock 
the moral sense of the community; (6) It should 
not destroy sources of evidence; (7) It should be 
an efficient deterrent.” He then proceeds to try 
capital punishment by these tests, and demonstrates 
that it fails in every particular. Less so in the first 
than in any other, for we believe that innocent men 
have been very rarely executed. But its irrevoca- 
bility is perhaps a sufficient answer to this. Soci- 
ety has no right—or if that is putting it too 
strongly —it is impolitic for society to inflict a 
punishment for which it cannot make amends in 
case of mistake. We wrote our views on this sub- 
ject a good many years ago in this journal, and 
have since seen no reason to change them, although 
we have seen reason to change our opinions on some 
other subjects. We thought then, and think now, 
that although society has the right to inflict capital 
punishment, it is impolitic to do so, for the reason 
that murder thus goes unpunished. There never 
was a time when there have been so many executions 
as in the last decade, and yet in the same States 
murders have increased. So difficult is it to inflict 
the extreme penalty that bad men have grown care- 
less about it and good men have become impatient 
with it. The gallows, although busy, lags so far 
behind its duty, that orderly citizens have lost faith 
in it and disorderly citizens have taken the law into 
their own hands. Judge Lynch hangs more than 
the authorized executioner. Even if the law were 
capable of being easily enforced we should doubt 
its policy, for we do not believe it is an efficient 
deterrent. Men do not refrain from murder through 
fear of the gallows any more than through fear of 


sider how reluctant juries are to have the life of 
even a bad man charged to their account, and ob- 
serve the slowness of our judicial procedure, we do 
not wonder that men grow contemptuous of the 
penalty. If for it were substituted imprisonment 
for life at hard labor in mines and on roads, beyond 
the power of pardon, without the possibility of re- 
lease except by death, we should be disappointed 
if there were not more convictions and fewer mur- 
ders. Such seems to be the result in several coun- 
tries and States, if the essayist’s statistics are cor- 
rect. As for example: ‘‘ Holland. Capital punish- 
ment abolished September, 1870 (as a matter of fact 
there has been no execution since 1860). The sta- 
tistics of murder were as follows: 1861-9, 19 mur- 
ders; 1871-9, 17 murders; and this notwithstand- 
ing an increase of population, Finland. There has 
been no execution since 1824. The judge of the 
Court of Appeal states: ‘The security of person and 
property has not been in the least diminished by 
the suspension of capital punishment. Murders are 
extremely rare.’ Switzerland. In 1874 capital pun- 
ishment was abolished by the Federal Council. In 
1879 Cantons were allowed to choose for them- 
selves, and two or three have elected to reinstate 
the death penalty. Belgium. No execution since 
1863. In the ten years before 1863, 921 murders; 
in the ten years after 1863, 703 murders. Prussia. 
In decade 1869-78, 484 persons sentenced to death, 
only one execution (Hoédel). Portugal. Capital 
punishment abolished. Roumania. Capital punish- 
ment abolished. Tuscany. No execution for fifty 
years. Russia. Capital punishment only retained 
for treason and military insubordination. America, 
Michigan, capital punishment abolished in 1847; 
Rhode Island, 1852; Wisconsin, 1853; Iowa, 1872; 
Maine, 1876. In Michigan the statistics show that 
since 1847 murders have decreased, relatively to 
the population, fifty-seven per cent. As to Wis- 
consin, Governor Washburne writes in 1873: ‘It is 
twenty years since the abolition of capital punish- 
ment. No State can show greater freedom from 
homicidal crime, With a population representing 
almost every nationality, statistics show that crime 
instead of increasing with the growth of the State 
has actually diminished.’ Of Iowa, Senator Jessup 
writes in 1876: ‘Murder in the first degree has not 
increased, but has for four years decreased. Pre- 
vious to the repeal of the old law there was one 
murder for every 800,000 people. For the four 
years since abolition there has been one in every 
1,200,000. There is more lynch law where the gal- 
lows is retained.’ This evidence might easily be 
multiplied, and, so far as I know, it all points in 
one direction.” The greatest stickler for capital 
punishment, if candid, must admit that it is a fail- 
ure. Nothing but the wild beast longing for re- 
venge, which exists in many of the mildest breasts, 
persuades men to continue it in vogue. We should 
like to see the experiment of abolition fairly tried 
for a few years, but there is no use in trying it 
with the pardoning power existing in its present 





hell, They take their chances, But when we con- 


plenitude, for the hope of pardon, even when 
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against reason, will still induce men to take their 
chances when revenge, greed or passion inspires 
them. 


NOTES OF CASES. 


N Moore v. Colt, Pennsylvania Supreme Court, 
l June 28, 1889, articles of agreement under seal 
for the sale of the good-will, etc., of an omnibus 
business for $150, contained a provision that the 
vendors ‘‘ were not to engage in or use their influ- 
ence in opposition to the vendee in the passenger, 
mail or express business in any manner or form. 
And each party is hereby held and fully bound in 
the sum of $300 for the faithful fulfillment of the 
above contract.” The vendee completed his pur- 
chase. In a subsequent action by the vendee 
against the surviving vendor, alleging a breach of 
the above covenant, held that the above provision 
was a penalty and not a liquidation of damages, and 
therefore the vendee wis entitled to prove his 
actual damages, and recover therefor, though they 
were in excess of $300. Thecourt said: ‘‘ If we in- 
terpret this contract by this language we have the 
case of a penalty. It is in almost the exact terms of 
the ordinary penalty of a bond. There is no agree- 
ment ‘to forfeit,’ which in Streeper v. Williams, 48 
Penn. St. 450, was held to be the equivalent of the 
word ‘pay,’ and to be liquidated damages. In 
Cushing v. Drew, 97 Mass. 445, Cushing sold to 
Drew certain horses and wagons and the good-will 
of an express business in the town of W. for $650, 
and agreed in writing not to do any express busi- 
ness, or cause any to be done in that town so long 
as D. should do such business there, and in case he 
violated the agreement he was to pay D. $900. 
This was held to be liquidated damages. Cushing 
stipulated to do a single thing, viz., to abstain from 
interfering with the business of D., and if he failed 
in this he was to pay Drew the sum of $900. It is 
difficult to see how any doubt could have arisen in 
that case. The one in hand is not clear. The par- 
ties have merely bound themselves in the sum of 
$300 for the faithful fulfillment of their contract. 
* * * The nature of this stipulation, whether a 
penalty or liquidated damages, does not depend 
upon which party violates the agreement. Had the 
breach been by Colt, and he had refused to pay the 
$150, what would have been the measure of damages 
inasuit against him by Moore? Would it have been 
the sum he agreed to pay — $150 with interest — or 
would it have been the $300 as liquidated damages? 
The latter proposition cannot well be maintained. 
There is no class of cases which come before us 
more difficult to determine upon any settled rule 
than this. It was said by Mr. Justice Agnew, in 
Streeper v. Williams, supra, at page 454: ‘Upon no 
question have the courts doubted and differed more. 
Tt is unnecessary to examine the numerous authori- 
ties in detail, for they are neither uniform nor con- 
sistent. No definite rule to determine the question 
is furnished by them, each being determined more in 
direct reference to its own facts than to any general 








rule. In the earlier cases the courts gave more 
weight to the language of the clause designating 
the sum as a penalty or as liquidated damages. 
The modern authorities attach greater importance 
to the meaning and intention of the parties. Yet 
the intention is not all controlling, for in some 
cases the subject-matter and surroundings of the 
contract will control the intention where equity ab- 
solutely demands it. A sum expressly stipulated 
as liquidated damages will be relieved from, if it is 
obviously to secure payment of another sum capa- 
ble of being compensated by interest. On the other 
hand, a sum denominated a penalty or forfeiture 
will be considered liquidated damages where it is 
fixed upon by the parties as the measure of the 
damages, because the nature of the case, the uncer- 
tainty of the proof, or the difficulty of reaching the 
damages by proof, have induced them to make the 
damages a subject of previous adjustment. * * * 
Upon the whole, the only general observation we 
can make is that in such case we must look to the 
language of the contract, the intention of the par- 
ties as gathered from all its provisions, the subject 
of the contract and its surroundings, the ease or 
difficulty of measuring the breach in damages, and 
the sum stipulated, and from the whole gather the 
view which good conscience and equity ought to 
take of the case” * * * The plaintiff proved 
that the defendant, in violation of his contract, had 
carried a certain number of passengers, which at 
the regular rates of fare amounted to the sum found 
by the jury. This was just so much money practi- 
cally taken out of the plaintiff's pocket, and no 
good reason is apparent why he should not be com- 
pensated. The defendant has no equity which 
would constrain us to hold that language which 
technically provides a penalty shall be treated as 
liquidated damages. It is true the whole amount 
he received for the business, good-will and property 
was only $150. But this claim was for an interfer- 
ence with his business for over a year, and the di- 
rect loss to the plaintiff as found by the jury was 
largely in excess of the penalty. It can readily be 
seen that for such interference, continued for years, 
the sum of $300 would not be an adequate compensa- 
tion.” See note, 30 Am. Rep. 28. 


In Long v. Paul, Pennsylvania Supreme Court, 
June 28, 1889, the will under consideration was as 
follows: ‘‘As to such estate as it has pleased God 


to intrust me with. I dispose of the same as fol- 
lows, vis: I give and bequeath to my beloved wife 
Sarah Maurer, all my household furniture, my li- 
brary in my mansion or dwelling-house my cow and 
heffer and hogs chicken and all my carpenter tools 
and all grains and all other personal property not 
mentioned also, all moneys and money Due me or 
hereafter may come, Due to be colected by my be- 
loved wife Sarah Maurer herein named as soon after 
after my deceased as can be consistently with a prop- 
erty settlement. of. all my debts; and to have and 
to hold the same to her and assigns. and I also 
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give devise and bequeath to her my said wife Sarah 
Maurer, all my improvement and in come of my 
messuage and lot and house where, I now live and 
all that peace of land were Samuel Weary lived 
now deceased And, now occupied by his wido Cath- 
arine Weary on wich a dwelling house & Barn is on 
containing 93 acres more or less with its apperte- 
nances; and all that piece or parcels of lands sidu- 
ated &c here described on the south by Machanoy 
Creek on the west by Benjamin Knerr & others on 
the north by land of the estat of Thommas hennin- 
ger on the east by lands of Amos Vastine and my 
byloved wife Sarah Maurer is to pay all by Debt 
and if she can not pay it she shall sell so much of 
the land to pay for the rest of the land and keep it 
for her one youse, as long as she keeps my name 
and after she marries and dound keep my name any 
more she shall have the one half of all my Real & 
all personal proerty for her own youse and the other 
half I beques to my 3 sisters share and share alike. 
Catharin Intermaried with Elias Paul Sollome inter 
married with John Groh Lusina intermarred with 
Joseph. B. Becker. Lastly I appoint my esteemed 
fried Jerred Hennings to Eexecutor of this my last 
will and, testament after my beloved wife Sarah 
Maurer dound keep my name my above executor 
shall thevide it to my wife the one half of all Real 
& personal property and the other half to my three 
sisters share and share alike if can be devided with- 
out spoyling the hole if spoyling the hole he shall 
selling it at puplic sale and devided the money as 
directed.”” The court said: ‘‘ But taking the whole 
will together the testator’s intention is reasonably 
clear to give his wife the use and income of his 
whole estate so long as she remained his widow, 
and of half of it in case she remarried, but not in 
either event to give her more than a life estate in 
the realty. The lands are expressly given to her 
‘to keep for her own use, as long as she keeps my 
name,’ which is plainly a gift during widowhood, 
and therefore an estate for life determinable on a 
second marriage. In this regard the case is not 
distinguished from Cooper v. Pogue, 92 Penn. St. 
254, and indeed is by no means so strong a case for 
plaintiff in error’s contention as that was, * * * 
But after the devise to the widow so long as she 
remains unmarried there is a provision for the case 
of her remarriage, in which event she is to have ‘the 
one-half of all my real and personal property for her 
own use, and the other half I bequeath to my three 
sisters,’ etc., and the further provision that the ex- 
ecutor shall make the division, and if it cannot be 
done without spoiling the whole, then he shall sell 
the property and ‘divide the money as directed,’ 
and it is argued that this is a gift of the corpus of 
one-half in case of remarriage, and therefore unless 
the first estate was a fee, a larger provision in case 
of second marriage than in the event of remaining 
a widow, which would be clearly contrary to the 
testator’s main intent. While a fee in one-half 
would probably have been called by the early law- 
yers an estate of higher dignity than a life estate in 
the whole, I am not aware of any rule which would 





enable us to say asa matter of law that it was a lar- 
ger or more favorable provision for a widow. That 
is a question of fact which depends on circun- 
stances, and must always be largely a matter of in- 
dividual choice. But it is by no means clear that 
this is the proper construction of the provision in 
case of remarriage. On the contrary, the repetition 
of the phrase ‘for her own use,’ seems rather to be 
meant to continue the idea of a life estate contained 
in the preceding clause, and if so the direction to 
the executor to make the division of the property, 
and if that cannot be done, to sell, and divide the 
money, would be subject to the same limitation, to- 
wit, to her own use for life. As the widow how- 
ever did not remarry, our only concern with these 
parts of the willis their bearing on the construc- 
tion of the previous clause, and as to it they give 
us very little light. On the whole will, even if the 
intent to give only a life estate were more doubtful 
than it is, we could not distinguish this case from 
Cooper v. Pogue, already cited. With variations of 
language the substance of the gifts is identical, and 
while will cases are rarely precedents for more than 
the principles they illustrate, yet where there is 
such substantial identity not only in intent but in 
expression, the prior case is at least very strong 
confirmation of the correctness of the view we have 
taken of the present. And the same remarks apply 
with great force to the notable analogous case of 
Nash v. Simpson, 78 Me. 142.” 


—_—— 


INSTRUCTING THE JURY. 
SoME REFLECTIONS ON THE METHOD IN VOGUE Sue- 
GESTED BY THE MAYBRICK CASE. 


T is a theory of our modern system of Jurispra- 
dence, thatinthetrial of actions beforea jury that 
body are the sole judges of the facts. Under the pre- 
vailing practice however, which permits the judge pre- 
siding on the trial to sum up the case, it is little more 
than a theory. The respective duties of judge and 
jury are well and clearly defined in the maxim: “Ad 
questiones facti non respondent judices, ad queestiones 
legis non respondent juratores.”” In other words, the 
court instructs the jury us to the law of the case, the 
jury decide as tothe facts. Now, it is quite clear that 
unless the latter are permitted to so decide upon their 
own judgment, uncontrolled and uninfluenced by any 
suggestions of the court, the court and not the jury 
may have the disposal of the case, and thus the virtue, 
if any there be, in the trial by jury will be sacrificed. 
The right to trial by twelve jurors is guaranteed in 
certain cases. It was one of the provisions of the great 
charter, that no man should be “ passed upon or sent 
upon but by lawful judgment of his peers.” Black- 
stone says: ‘The trial by jury ever has been, and I 
trust ever will be, looked upon asthe glory of the Eng- 


lish law. And if it has so great advantage over others 


in regulating civil property, how much must that 
advantage be heightened when it is applied to crimi- 
nal cases!"’ And again: “ It is the most transcendent 
privilege which any subject can enjoy or wish for, that 
he cannot be affected either in his property, his lib- 
erty, or his person, save by the unanimous consent of 
twelve of his neighbors and equals.” 

This is remarkable language, in view of the charac- 
ter of the “summing up” by Mr. Justice Stephen, in 
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the Maybrick case, to which I shall presently refer. 
To quote again from Blackstone — vol. 3, page 375: 
“When the evidence is all gone through on both sides, 
the judge, in the presence of the parties, the counsel, 
and all others, sums up the whole to the jury, omitting 
all superfluous circumstances, observing where the 
main question and the principal issue lies, stating 
what evidence has been given to support it, and giving 
them his opinion in matters of law arising on the evi- 
dence.” 

This relationship of a judge to a case which is being 
tried before a jury is recognized throughout the civil- 
ized world wherever the trial by jury prevails. Anda 
judge has no more right to instruct the jury as toa 
question of fact which is in dispute than have the jury 
to disregard the rules of law as laid down by the judge, 
and be governed by their own notions of the law. But 
there is a way sometimes of doing indirectly what can- 
not be done directly, and a judge may, to all intents 
and purposes, usurp the functions of a jury, while, at 
the same time, disavowing any such right or design. 
He can do this by the mere expression of his opinion 
as to what the jury ought to decide, or by suggesting 
by “ifs”? or ** buts’? what he would do if he were in 
their place. In the majority of cases, and I submit to 
any practitioner if it is not so, such expressions of 
opinion are decisive of the case. As the judge inti- 
mates or suggests in the course of his ** charge”’ to the 
jury what he thinks of the case, so, in all human proba- 
bility, the jury will be disposed to decide. And it is 
difficult, under our present system, for judges to re- 
frain from disclosing to the jury the bent of their own 
minds. Judges are but human after all, and it is 
scarcely possible for an intelligent person to avoid the 
formation of an opinion as to the facts of a case, even 
though he be the judge before whom the case is being 
tried. And having formed an opinion, he will natur- 
ally enough think that the jury should reach the same 
conclusion. Most juries, particularly where the testi- 
mony is at all evenly balanced, will take their cue from 
the judge, and decide in accordance with his intima- 
tions. And even when they, if left to themselves, 
would decide a fact one way, a strong argument, an 
ingenious and apparently impartial way of putting a 
statement by the judge, backed by the superior knowl- 
edge and wisdom which he is supposed to possess, will 
compel their verdict iv the opposite direction. It is 
idle, in view of this practice of permitting judges to 
make an argument to the jury upon the facts, to boast 
of the right of trial by jury as ‘‘ the glory of the English 
law,” for when the judge so chooses he can make the 
jury simply the mouth-piece of his own opinion. 

It is not surprising that, as has been repeatedly said, 
the charge of Mr. Justice Stepben in the Maybrick 
case led to the woman’s conviction, when one remarks 
the character of the language adopted. Let me refer 
to some of the observations which fell from his lips 
while engaged in the discharge of his duty to luy down 
the law. 

“Coming next to consider the alleged motive,’’ he 
said, “it is not always possible or desirable to do so. 
In this case J am bound to say that there is evidence of a 
motive strong and disgraceful.” Then, after making 
a long argument to sustain this position, he concludes: 
“That is how it stands, and how the matter of motive 
presents itself to my mind.” 

Assuming that the question whether there was or 
was not a motive was an issue in the case, or wasa per- 
tinent fact to be ascertained, how could any ordinary 
lay jury find otherwise than as the robed and wigged 
judge on the bench did, after listening to such strong 
expressions ? 

Again, with an evident determination to convict the 
Prisoner, which might have been worthy of a prose- 
Cutor, but which was an outrage on good taste, on the 





ethics of a jury trial, and on justice, he proceeds to 
harangue like any Police Court lawyer: ‘“* Here was 
the man craving for the powder, begging to have it; 
no doubt he was in a terrible condition at the time, 
and the woman goes to get it, and when she gets it she 
does not give it to him —a strange result to arrive at 
on this subject. If the story were true; if they could 
accept it, it was a matter for them to decide; but they 
must take account of the imputations of falsehoods 
made against her in those letters.” 

What conclusion could any jury draw from such 
language? Why simply this: that if they could be- 
lieve the “story,” they must be either corrupt or 
idiots. 

Then he proceeds to ask: ‘‘In that state of things, 
was it natural that an affectionate wife should all of a 
sudden give way to that which her sick husband sug- 
gested, and do so extraordinary a thing as to put an un- 
known white powder into her sick husband’s meat 
juice? This was a point which pressed hard upon 
her.” 

What answer was likely to be made to this question 
as thus submitted? Would the jury—would any jury 
be disposed to accept such a challenge from a judge on 
the bench who was “‘ instructing ’’ them? 

After this he thus proceeds to throw discredit upon 
the defense, and to hold the defendant up to ridicule: 
“Tt was singular there was no evidence brought for- 
ward to substantiate that part of the case about Dr. 
Cregg, of Brooklyn. She mentioned her muther, say- 
ing that she knew her habit for years of using arsenic 
face-wash. Where washer mother? In that unhappy 
correspondence which he had read there was a refer- 
ence to her mother. Mrs. Bailey pointed out that she 
wrote to her and exchanged letters with her mother 
with a view to relieving her own anxiety. But why 
was not her mother called if she knew this? With re- 
gard to the reconciliation that was said to have taken 
place after the quarrel the day of the Grand National : 
*Can you,’ he asked, ‘think the reconciliation was 
true, when May 8 she is writing to this man iu terms 
of endearment and in the spirit of a lover?’ ” 

Mr. Justice Stephen concludes his charge to the jury 
as to the law of the case in these insinuating but deadly 
phrases: ‘‘ There was no doubt that the propensity 
which leads persons to vices of that kind did kill all the 
more tender, all the more manly, or all the more 
womanly feelings of the human mind. That was a 
comment upon which he would not insist. He would not 
spare them what would be painful to him, exquisitely 
painful to her, and not necessary to them. He could 
say any thing about it except that it was easy enough 
to conceive how a woman in so terrible a position 
might be assailed by some fearful and terrible tempta- 
tion. When they took chat into account, they must 
look to some extent at the feelings which were shown, 
and which the evidence showed remained in her 
mind.” 

To say that Mrs. Maybrick bad the benefit of a trial 
by jury, after such a speech had been addressed to 
the men who were to bring in a verdict, is obvious 
nonsense. 

Our own Court of Appeals bas expressed itself on 
this subject in language found in the case of Vedder v. 
Fellows, 20 N. Y. 130: 

‘The judge has undoubtedly a right to assume as 
established any fact which is admitted or sustained by 
clear, conclusive and undisputed evidence, but he 
cannot rightfully state to the jury his conclusion as to 
any questionable fact. The difficulty is not cured by 
his announcement to the jury that the question was 
one of fact for their determination, and that if they 
did not concur with him they might decide the other 
way. In most instances the Jury would concur with the 
expressed opinion of the court on questions of fact. And 
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if the practice should become common, and should be 
tolerated, parties would, in effect, be deprived of their 
constitutional right to a jury trial.” 

That the practice has become common is too well 
known. There would seem to be but one remedy for 
the evil, and that is to take from judges presiding on 
trials by jury the right to comment at all upon the 
facts. This is accomplished in Illinois, Colorado and 
perhaps other States, by requiring counsel on either 
side to frame proposed instructions on the law, having 
them regularly numbered and written plainly on one 
side only of the paper. The judge cuts out those 
which he allows, and these are read to the jury by the 
respective counsel in the course of their closing argu- 
ments, and are taken by them to the jury room. The 
judge does not open his mouth. All the law applica- 
ble to the case is stated by one side or the other, and 
the jury are left to find a verdict free from any direc- 
tion or suggestion from the court. 

Ep. J. MAXWELL. 

AMSTERDAM, Aug. 26, 1889. 


MUNICIPAL CORPORATION—PO WER TOSUP- 
PRESS HOUSES OF 1ILL-FAME—STATUTE— 
REPEAL. 

SUPREME COURT OF MICHIGAN, JULY 11, 1889. 


PEOPLE V. HANRAHAN. 


The charter of the city of Detroit in 1883 conferred on the 
common council power to prohibit the keeping of houses 
of ill-fame, and to restrain, suppress and punish the 
keepers, owners and lessors thereof; to provide for the 
imprisonment and confinement in houses of correction, 
at hard labor or otherwise, of all persons liable to be im- 
prisoned or confined under any act relating to said city, 
or any ordinance thereof. It also provided that no pen- 
alty should exceed $1,000, no fine $500, and no imprison- 
ment should exceed the period of two years. Held, that 
the power conferred on the common council was proper, 
and there is no constitutional provision against it. 

Before 1887 a statute provided that ‘* every person who shall 
keep a house of ill-fame * * * shall be punished by 
imprisonment in the county jail not more than one year, 
or by fine not exceeding $300." In 1887 there was an 
amendment making the offense a felony, and punishable 
as such. Held, that the act of 1887 did not repeal the char- 
ter provisions of 1883 by implication. 

The constitutional provision that laws shall have but one ob- 
ject, which shall be expressed in the title, does not apply 
to ordinances ted by the common council of a city. 


ERTIORARI to Recorder’s Court of Detroit; Look, 
recorder. 


Attorney-General, J. W. McGrath, city attorney, and 
Geo. F. Robinson, prosecuting attorney, for people. 


James H. Pound (Chas. W. Casgram, of counsel), for 
respondent. 


CHAMPLIN, J. For many years prior to 1887 there 
existed a statute relating to offenses against chastity, 
morality and decency, which reads as follows: ** Every 
person who shall keep a house of ill-fame, resorted to 
for the purpose of prostitution or lewdness, shall be 
punished by imprisonment in the county jail not more 
than one year, or by fine not exceeding three hundred 
dollars.” How. St., § 9286. At the last session of the 
Legislature this section was amended so as to read as 
follows: ** Every person who shall keep a house of ill- 
fame, resorted to for the purpose of prostitution or 
lewdness, and every person who shall solicit, or in any 
manner induce, a female to enter such house for the 
purpose of becoming a prostitute, or shall by force, 
fraud, deceit, or in any like manner procure a female 
to enter such house for the purpose of prostitution, or 
of becoming a prostitute, shall be deemed guilty of a 








felony, and upon conviction thereof shall be punished 
by imprisonment in the State prison not more than 
five years, or in the county jail not more than one year, 
or by fine not exceeding one thousand dollars, or by 
both such fine and imprisonment, in the discretion of 
the court.” Pub. Acts 1887, p.32. The charter granted 
by the Legislature to the city of Detroit in 1883, among 
other provisions, contained the following: ‘* The com- 
mon council may prohibit, prevent aud suppress the 
keeping and leasing of houses of ill-fame, or assigna- 
tion, or for the resort of common prostitutes, disor- 
derly houses and disorderly groceries. It may restrain, 
suppress and punish the keepers thereof, and the 
owners and lessors of such premises.’’ Local Acts 
1883, chap. 7, $47, p. 611. Section 54 of the same chap- 
ter provides that “the common council shall have 
power to provide for the imprisonment and confine- 
ment in houses of correction, at hard labor or other- 
wise, of all persons liable to be imprisoned or confined 
under this act or any act relating to said city, or any 
ordinance of thecommon council. * * * Said coun- 
cil shall also have power, except as herein otherwise 
specified, to provide for the punishment of all persons 
offending against this act, or any law relating to said 
city, or any ordinance of the common council enacted 
under this or any other act of the Legislature, by im- 
posing fines, penalties, forfeitures and costs, and by 
imprisonment in the house of correction of said city. 
* * * Tf only a fine, penalty, forfeiture, or costs be 
imposed, the offender may be sentenced to imprison- 
ment until the payment thereof for a term not exceed- 
ing six months. * * * No penalty or forfeiture 
shall exceed one thousand dollars, no fine shall exceed 
five hundred dollars, and no imprisonment shall ex- 
ceed the period of two years.’’ Under the authority 
claimed to have been conferred by the foregoing pro- 
visions of the charter the common council passed an 
ordinance entitled ‘‘ Disorderly House,’ section 1 of 
which provides that ‘* no person shall keep within the 
limits of the city of Detroit any house of ill-fame, 
house of assignation, or house for the resort of com- 
mon prostitutes, * * * orshall in any manner con- 
tribute to the support, carrying on of any such house 
or place.” Section 4 provides that ‘“‘any person who 
shall violate any of the provisions of this ordinance 
shall be punished by a fine not to exceed five hundred 
dollars, and costs of prosecution; and the offender 
may be sentenced to be imprisoned in the house of 
correction until the payment thereof; provided how- 
ever that the term of such imprisonment shall not ex- 
ceed six months.” 

Daniel Hanrahan, the respondent, pleaded guilty in 
the Recorder’s Court of the city of Detroit to a com- 
plaint made against him under said ordinance of keep- 
ing and maintaining a certain house of ill-fame, re- 
sorted to for the purpose of prostitution and lewduess, 
and was sentenced by the recorder to pay a fine of 
$500 forthwith, and in default thereof be committed 
to the Detroit house of correction, and therein safely 
kept and employed according to the laws thereof until 
said fine, and the costs of commitment, $1, be paid; 
provided however that said term of imprisonment 
shall not exceed the term of six months. The fine 
was not paid and he was committed, whereupon he 
sued outa writ of certiorari, and has brought the record 
here for review. 

He assigns as error the want of power and authority 
of the Recorder’s Court to impose the sentence; that 
the ordinance under which the proceedings were had 
is not, in effect, within the title of such ordinance; 
that the general statutes of the State covered the 
offense charged, and provided for its punishment; that 
the amendment of 1887 entirely superseded the ordi- 
nance; allof which went to the jurisdiction of the 
court to impose the sentence. There is no merit in 
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the objection relating to the title of the ordinance, 
and it needs no discussion. The constitutional pro- 
visions relating to laws passed by the Legislature does 
not apply to ordinances enacted by a common council 
of a city. Under our Constitution the power to en- 
act laws is vested in the Legislature. But the Legisla- 
ture is authorized by article 4, section 38, to confer 
upon organized townships, incorporated cities and vil- 
lages, and upon the board of supervisors of the several 
counties, such powers of a local, legislative and admin- 
istrative character as they may deem proper. The ob- 
ject was to secure to local municipalities the power of 
self-government in matters of purely local concern. 
The nature and extent to which the Legislature may 
confer this legislative power upon municipalities 
within their territorial limits is entirely within the 
discretion of the Legislature. In exercising the power 
conferred of passing such laws of a local character as 
the wants of a particular community calls for, it must 
happen that very many of the lesser crimes and misde- 
meanors which are punished under general laws must 
come under the police regulations of such municipali- 
ties, because they are more liable to be perpetrated by 
the vicious class who congregate in cities than else- 
where; and the peace and good order of the munici- 
pality requires that they should be more promptly and 
summarily dealt with than they could be under the 
State law. I have no doubt that it was competent 
under the Constitution for the Legislature to confer 
upon the common council of the city of Detroit the 
authority contained in the sections of the charter 
above quoted. The ordinance appears to have been 
authorized by the charter. That the suppression of 
houses of ill-fame in a city is a matter of great local 
concern there can beno question. That it can be dealt 
with more effectively by the city authorities than by 
the State I think is plain. It would be contrary to the 
fact to assert that houses of ill-fame iu the midst of a 
city are not dangerous and revolting nuisances. They 
contaminate the morals of society, and render respect- 
able neighborhoods obnoxious to decent people by 
their presence. Theirsuppression demands the closest 
attention of the guardians of the peace, and the most 
stringent police regulation to accomplish the object. 
These considerations, and others that might be sug- 
gested, show that the power conferred upon the com- 
mon council was wise, and should be sustaiued if there 
be no constitutional objection. 

There is a great want of harmony in the decisions of 
the courts of last resort in the several States upon the 
power of municipalities to enact ordinances covering 
the same subject of the criminal laws of the State, and 
the effect of a prosecution under such ordinances asa 
bar to a prosecution under the Statelaw. The subject 
is exhaustively treated, and the authorities cited by 
Mr. Dillon in his work upon Municipal Corporations, 
inthe chapters devoted to ‘t Ordinances” and ** Mu- 
nicipal Courts,’’ and also in Horr & Bemis on Munici- 
pal Ordinances. One of the strongest arguments to 
which my attention bas been called against the exer- 
cise of this power by a municipality in case of a crimi- 
nal nature is that the criminal laws of the State ought 
to be uniform in the elements which go to constitute 
the crime, the penalty or punishment imposed for the 
commission of the offense, and in forms and mode of 
procedure to prosecute the offender; that it is the prov- 
ince of the Legislature to declare what shall constitute 
crime, and to prescribe punishment therefor; that an 
offense against the criminal laws of the State is the 
sume offense in whatever locality it is committed, and 
should subject the offender to the same punishment. 
But the considerations are not fundamental. The 
Legislature has power to declare that certain acts com- 
mitted in a particular locality shall constitute a crimi- 
nal offense, aud shall be punished as a felony; while 





the same act, if done in another locality or section of 
the State, would not be a criminal offense at all. Such 
are the laws which prohibit fishing in certain waters, 
and many other laws which the Legislature declare 
shall only be operative in certain designated portions 
of the State. There is no provision in our Constitu- 
tion, as there is in some of the States of the Union, 
that all laws shall be uniform and equal throughout 
the State, and consequently the Legislature is not pro- 
hibited from legislating for particular localities. 
Another argument has been urged with great force. 
It is asserted that the clause in the Constitution which 
authorizes the Legislature to confer upon organized 
townships, incorporated cities and villages, and upon 
the board of supervisors, such power of a local, legis- 
lative and administrative character as they may deem 
proper, only appertains to such local, legislative and 
administrative matter as municipalities had been in 
the habit of exercising from time immemorial. That 
these include only the ordinary reasonable by-laws 
which incorporated cities and villages had been accus- 
tomed to enact for the preservation of good order in 
their local communities, to be enforced by the inflic- 
tion of penalties and fines in a civil action, without 
power of imprisonment for breaca of such by-laws. 
It is claimed that it would be absurd to assert that the 
Legislature could authorize an organized township to 
enact criminal laws to be enforced in such township, 
or for a board of supervisors to do the same thing. 
That the doctrine, carried to its logical results, would 
authorize each township in the State and each county 
to have its own code of criminal laws differing from 
the others. Neighbors whose farms adjoined, or whose 
residences were separated by a highway, if residing in 
different townships, would be subject to different crim- 
inallaws. That it would be difficult to imagine the 
internecine strifes and bitterness that would be engen- 
dered by such a state of affairs. To declare what shall 
constitute a crime, and how it shall be punished, is an 
exercise of the sovereign power of a State, and is in- 
herent in the legislative department of the govern- 
ment. Unless authorized by the Constitution, this 
power cannot be delegated by the Legislature to any 
other body or agency. The general criminal laws of 
the State are in force in every part thereof, and no 
power but that which enacted can suspend or repeal 
them. The Constitution has granted to the Legisla- 
ture authority to delegate to a city or village the right 
to enact by-laws and ordinances to prevent vice and 
immorality, and for the enforcement of good order 
within the limits of the corporation, and for numerous 
other purposes affecting the health and welfare of its 
people; and, acting under this authority, the Legisla- 
ture has conferred power upon the municipalities to 
enforce the observance of these ordinances by fine or 
imprisonment, or both. Common experience and the 
necessities of our civilization have shown that the 
grant to and exercise by cities and villages of such 
power to enact ordinances, and to punish for their vio- 
lation, have been both wise and just, and have not 
operated oppressively upon the citizen. It is no rea- 
son why this power should not be delegated to cities 
and villages, that, if it should be also delegated to or- 
ganized townships, it might be abused, and result in 
internecine strifes and altercations. If it should be 
attempted, and result in wrong or oppression to the 
people, the remedy is in their hands. The legislators 
are chosen by them, and it is in their power to effect 
any needed reform. Besides, it is quite unlikely that 
any such event should ever happen, as no necessity ex- 
ists therefor. The word “crime” is applicable to both 
a felony and “ misdemeanor.” So the words “ offense” 
and “‘crime’’ are synonymous when applied to con- 
victions for violations of statutes of a public na- 
ture. People v. Commissioners, 102 N. Y. 583. 
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The words are used interchangeably in our com- 
pilations. Whenever a person does an act which is 
prohibited by law, which act is punishable by fine, 
penalty, forfeiture, or imprisonment, he commits a 
crime. An ordinance, validly enacted, prohibiting cer- 
tain acts under fines, penalties, or imprisonment, is, 
within the jurisdiction of the municipality enacting 
it, as much entitled to respectful obedience, and is as 
much the law of the land for that locality as a law en- 
acted by the Legislature; and a person viclating it 
commits an offense, and in one sense a crime, for which 
he may be sentenced, if under the authority of a stat- 
ute the ordinance so provides, to imprisonment at 
hard labor. To hold that such offenses are not to be 
classed as crimes would be to take away the power of 
the Legislature or municipalities from imposinga pun- 
ishment by imprisonment at labor, or sentencing to 
confinement where labor upon inmates is imposed or 
compelled; for article 18, section 11, declares that 
‘*neither slavery nor involuntary servitude, unless for 
the punishment of crime, shall ever be tolerated in 
this State.” Under any other construction of the 
word ‘‘ crime,” common vagrants, mendicants, vaga- 
bonds, mountebanks, jugglers, and a large class of 
offenders against the general laws as well as ordinances 
duly enacted, would have to be confined in prison 
without work, and be there supported at the public 
expense in idleness. 

It rests in the sound discretion of the Legislature to 
determine to what extent they will give to municipal 
courts authority to punish offenders. But whatever 
authority is delegated to municipalities to legislate 
upon the subject of offenses, and to prescribe within 
certain limits the punishment to be inflicted therefor, 
it is clear that the constitutional rights of the accused 
must be protected and preserved in every thing that is 
done as fully as if the prosecution was for a crime un- 
der the general] laws of the State. In cases where, on 
account of the nature of the punishment which may 
be inflicted it is classed as infamous, every constitu- 
tional safeguard must be preserved to the accused. 
He cannot. be denied the right of trial by jury; to be 
informed of the nature of the accusation; to be con- 
fronted with the witnesses against him, etc. Inshort, 
the proceedings against him must be by due process 
of law. Wht punaishments are considered as in- 
famous are pointed out by Mr. Justice Gray in Ex 
parte Wilson, 114 U. 8S. 417. He said: “ Imprison. 
ment at hard labor, compulsory and unpaid, is, in 
the strongest sense of the words, ‘involuntary ser- 
vitude forcrime,’ spoken of * * * inthethirteenth 
amendment of the Constitution, by which all other 
slavery was abolished.” See also Jones v. Robbins, 8 
Gray, 329, 349; art. 18, $11, Const. Mich. In the case 
of Ex parte Wilson the court held that a sentence to 
hard labor in the Detroit house of correction for a 
stated time was an infamous punishment. Hard la- 
bor, in itself, is not infamous or degrading. On the 
coutrary, it is ennobling, and is the foundation upon 
which reposes all true progress in mental and moral 
development. 


“ An angel’s wing would droop if long at rest, 
And God himself, inactive, were no longer blest.” 


The infamy and degradation consists in its being in- 
voluntary. The distinction is the difference between 
liberty and slavery. In Hanrahan’s Case he was ar- 
rested and brought before the court upon complaint 
on oath and warrant charging him with the offense of 
the commission of which he pleaded guilty. The char- 
ter provided for his trial by jury if he demanded it. 
His arrest, conviction under a plea of guilty and sen- 
tence, appear to have been in accordance with cue 
process of law. The ordinance under which he was 
convicted did not permit punishment by imprisonment 








to be imposed, but authorized the imposition of a fine, 
and, in default of payment, with imprisonment until 
paid, not exceeding six months. 

The only question of importance is whether the Leg- 
islature, by the amendment of 1887 making the offense 
a felony, and punishable as such, repeals the provis- 
ions of the city charter above quoted. There is no re- 
peal in express terms, and repeals by implication are 
not favored. Gordon v. People, 44 Mich. 485; Ryan's 
Case, 45 id. 173; Brown v. McCormick, 28 id. 215; Brei- 
tung v. Lindauer, 37 id. 233. Repeal by implication is 
never permitted if it can be avoided by any reasonable 
construction of the statutes. If both acts can be given 
full force without conflicting with each other, orif the 
latter act is merely atlirmative, or cumulative, or aux- 
iliary, and not inconsistent, both must stand, and the 
former is not repealed. People v. Bussell, 59 Mich. 104, 
109; Dwar. Stat. 674; Landis v. Landis, 39 N. J. Law, 
274; Ruckman vy. Ransom, 35 id. 565, 566; Bowen v. 
Lease, 5 Hill, 221; Kinney v. Mallory, 3 Ala. 626; Bank 
v. State, 6 Smedes & M. 628; Supervisors v. Campbell, 
42 Ill. 492; Norwich v. Story, 25 Coun. 47. It must be 
noticed that the acts we are now considering are not 
both local acts, as was the case in People v. Bussell, 
but one is a local act and the other a general act, and 
the rule of law will not, by implication, operate asa 
repeal of a special law on the same subject, although 
incunsistent with it. Ottawa v. La Salle Co., 12 Ii. 
339; Com. v. Worcester, 3 Pick. 462; Brown v. Low- 
eil, 8 Mete. 172, 174; Zracy v. Goodwin, 5 Allen, 410; 
Granby v. Thurston, 23 Conn. 420, 421; City of Janes- 
ville v. Markoe, 18 Wis. 368 (350); Jn re Evergreens, 47 
N. Y. 216; Ju re Park Commissioners, 50 id. 493; People 
v. Quigg, 59 id. 83; Ju re Canal Co., 69 id. 209; McKenna 
v. Edmundstone, 91 id. 231; State v. Roosa, 11 Ohio St. 
16. In People v. Quigg, supra, Allen, J., said: “No 
intent of the Legislature to repeal or interfere with 
special statutes, applicable only to the city of New 
York, can be implied from general legislative action 
upon the subject. Repeal of statutes by implication 
is not favored, and only takes place when two acts are 
so inconsistent that both cannot stand, and then the 
later act prevails. Laws, special and local in their ap- 
plication, are not deemed repealed by general legisla- 
tion except upon the clearest manifestation of av intent 
by the Legislature to effect such repeal, and ordinarily 
an express repeal by some intelligible reference to the 
special act is necessary to accomplish that end.” And 
in McKenna v. Edmundstone, Andrews, J., said: “It 
is well settled that a special and local statute, provid- 
ing for a particular case or class of cases, is not re- 
pealed by a subsequent statute, general in its terms, 
provisions and application, unless the intent to repeal 
or alter is manifest, although the terms of the general 
act are broad enough to include the cases embraced 
in the special law.” In Brown v. City of Lowell, 8 
Metc., at page 174, Chief Justice Shaw, speaking upon 
the subject, said: ** That a subsequent legislative act 
repeals all prior acts repugnant to it is a principle 
which results from the unlimited nature of legislative 
power. The last expression of the legislative will 
must be carried into effect as the law of the land; and 
if, on its true construction, it is directly repugnant to 
any prior act, it necessarily annuls it, because both 
cannot exist together. But to have this effect it must 
appear that the legislative will was so exercised; of, 
in other words, that it was the intention of the Legis- 
lature that the subsequent act should so operate, not 
withstanding any repugnancy to former acts. It may 
happen that acts of special legislation may be made in 
regard to a place, growing out of its peculiar wants. 
condition and circumstances; as formerly various acts 
were passed in relation to the town of Boston. Aftet- 
ward a general act may be passed having some of the 
same purposes in view, extending them generally to 
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all the towns of the Commonwealth, * * * It 
would be x question depending upon a careful compari- 
son of the two acts and the objects intended to be 
accomplished, whether the general act must be deemed 
an implied repeal of the special prior act. In general, 
we should think it would require pretty strong terms 
in the general act showing that it was intended to su- 
persede the special acts, in order to hold it to be such 
arepeal.”’ This language was quoted and applied in 
Tracy v. Goodwin, 5 Allen, 410. The Legislature has 
recognized the fact that houses of ill-fame are more 
obnoxious in cities and villages than in the more 
sparsely populated districts, and consequently for 
more thar thirty years there has not been a city char- 
ter granted, but it contained express authority for the 
common council to enact ordinances to suppress them. 
In the general law for the incorporation of cities, en- 
acted in 1873 (Chap. Ll, § 1, subd. 4, p. 296), it is pro- 
vided that the common council may pass ordinances 
“to prohibit and suppress all disorderly houses and 
places, houses of ill-fame, assignation houses, gam- 
bling houses, and all places where persons resort for 
gaming, or to play at games of chance, and to punish 
the keepers thereof;’’ and this power has been con- 
ferred, notwithstanding the statutes all the while con- 
tained the general law upon the subject above quoted. 
Under these circumstances it appears plain to me that 
the Legislature intended not only to confer upon the 
city of Detroit the authority to pass the ordinance in 
question, but that it should be exercised and enforced 
by the municipal authorities. Had not the Legisla- 
ture, by the amendment of 1887, increased the penalty 
aud made the offense a felony, it is not likely that the 
question would have been raised. 

But it must be remembered that the offense of keep- 
ing a house of ill-fame, resorted to for the purpose of 
prostitution or lewdness, was not a new offense cre- 
ated by the amendment of 1887. So far as this provis- 
ion of the statute is concerned, it remains the same as 
it originally stood before the amendment. Gordon v. 
People, 44 Mich. 485. ‘The penalty is changed and made 
more severe, and new offenses are added. But I can 
perceive no intention in this to abrogate or repeal the 
special acts conferring upon the city the power to sup- 
press houses of ill-fame resorted to for the purpose of 
prostitution or lewdness, and to punish the keepers 
thereof. Judge Dillon, in his work on Municipal Cor- 
porations (vol. 1, $8 87 and 88), says: ‘' It is a principle 
of very extensive operation that statutes of a general 
nature do not repeal, by implication, charters and 
special acts passed for the benefit of particular munici- 
palities; but they do so when this appears to have 
been the purpose of the Legisiature. If both the gen- 
eral and the special acts can stand, they will be con- 
strued accordingly. If one must give way it will de- 
pend upon the supposed intention of the law-maker, 
to be collected from the entire legislation, whether the 
charter is superseded by the general statute, or whether 
the special charter provisions apply to the municipal- 
ity in exclusion of the general enactments. * * * 
The presumption is not lightly to be indulged that the 
Legislature has by implication repealed, as respects a 
particular municipality, or as respects all municipali- 
ties, laws of a general nature elsewhere in force 
throughout the State; yet a charter or special act 
passed subsequent to the general law, and plainly irre- 
concilable with it, will to the extent of the conflict op- 
erate a repeal of the latter by implication.’”’ The 
learned author also discusses in sections 366, 367 aud 
868 of the same volume the validity of ordinances re- 
lating to public offenses. He states that the cases, 
many of which are cited, cannot be reconciled, and in 
view of this fact he lays down, with some distrust of 
their entire correctness, these rules: (1) A general 
grantof power, such as authority to make by-laws for 





the good government of the place, and the like, should 
not be held to confer authority upon the corporation 
to make an ordinance punishing an act, which is made 
punishable as acriminal offense by the laws of the 
State. (2) Where the act is in its nature one which 
constitutes two offenses—one against the State and 
one against the municipal government—the latter may 
be constitutionally authorized to punish it, though it 
be also an offense under the State law. (3) When the 
act or matter covered by the charter or ordinance and 
by the State law is not essentially criminal in its na- 
ture, and is one which is generally confided to the su- 
pervision and control of the local government of cities 
and towns, but is also of a nature to require general 
legislation, the intention that the municipal govern- 
ment should have power to make new, further and 
more definite regulations, and enforce them by appro- 
priate penalties, will be inferred from language which 
would not be sufficient were the matter one not 
specially relating to corporate duties, and fully pro- 
vided for by the general laws. Most of the decided 
cases will range themselves under the three general 
rules above laiddown. But these rules do not cover a 
case where the Legislature, having a constitutional 
authority to delegate legislative power to a municipal- 
ity, has conferred express authority upon it to legis- 
late upon a particular act declared by the general law 
to be a crime, and punishable as a criminal offense un- 
der the general law. In such case, where the local 
body exercises the power couferred by passing an or- 
dinance, it becomes the law of the territory over which 
the local body has jurisdiction. It has the same force 
and effect as law as alike act of the Legislature would 
have if passed inthe very terms of the ordinances. 
Take the case under consideration as an illustration. 
Suppose in 1°84 the Legislature had passed a special 
act for the city of Detroit in the very words of the or- 
dinance, then we should have had a general law of the 
State, and also a special law, applicable to and in force 
onlyin the city of Detroit, both covering the same object, 
namely, suppressing houses of ill fame, defining the 
offense in the same language, and prescribing different 
punishments therefor. Applying the familiar rules of 
construction, the special law would operate as a repeal 
by implication of the general law in the city of De- 
troit. MeGavishv. Railroad Co., 34 N. J. Law, 509; 
State v. Clarke, 54 Mo. 17. Suppose later, and in 1887, 
the general law was amended so as to increase the se- 
verity of the penalty, and make the offense a felony, 
would it be entirely clear that the amendment was in- 
tended to operate as a repeal of the special act? In all 
questions relative to repeals by implication the inten- 
tion of the Legislature is the prime object of inquiry. 
And such intention must be gathered from the lan- 
guage and purposes of the respective enactments, as 
well as alllaws bearing upon the subject. There is 
nothing in the amendment indicating that the law 
should have a more extended territorial operation 
than before. There is nothingin the current history 
of events which indicates that there was a necessity for 
a more stringent enactment to prevent and punish this 
crime in the city of Detroit: on the contrary, we can- 
not well ignore the notorious fact that the necessity 
for a more severe penalty arose from the atrocious acts 
of parties who kept such houses in the vicinity of lum- 
bering camps and mining towns, at places very remote 
from the city of Detroit, and whose nefarious schemes 
in enticing females into their dens of iniquity shocked 
the sensibilities of the whole people of the State, and 
resulted in the amendment of the law, declaring it a 
felony, and ordering the act to take immediate effect. 
Where no repealing words are inserted in a later act, a 
strong presumption arises that no repeal was intended 
or it would have been expressed. McNeely v. Wood- 
ruff, 13 N. J. Law, 356. 
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My conclusions, based upon what I consider reason, 
and the decided weight of authority, are these: The 
locai act may be exclusive of the general law, and op- 
erate to repeal it by implication; as where its provis- 
ions are repugnant to or inconsistent with the general 
law. Both laws may be concurrent; as where there is 
no repugnance, or where one is merely auxiliary or cu- 
mulative to the other. In the former case there can be 
no prosecution except under the local law. In the lat- 
ter case prosecutions may be instituted under either 
law, and the court that first acquires jurisdiction over 
the person of the accused has exclusive jurisdiction to 
hear, try and determine the case; anda conviction for 
an offense which isthe same in both laws will be a bar 
to a prosecution for the same offense under the other 
law. I thinkthe ordinance in question is valid, and 
that the charter provisions authorizing its enactment 
were not repealed by implication, but are in force and 
valid. It follows that the conviction must be af- 
firmed. 


SHERWOOD, C. J., and Lone and Morsg, JJ., con- 
curred. 


_— o—_—-_——_ 


CRIMINAL LAW—BIGAMY—HONEST BELIEF 
ON REASONABLE GROUNDS OF DEATH OF 
HUSBAND OR WIFE. 

23 QUEEN'S BENCH DIVISION, 168, JAN. 26, 1889. 
THE QUEEN Vv. TOLSON. 

The prisoner was convicted under 24 and 25 Victoria, chapter 
100, section 57, of bigamy, having gone through the cere- 
mony of marriage within seven years after she had been 
deserted by her husband. The jury found that at the 
time of the second marriage she in good faith and on 
reasonable grounds believed her husband to be dead. 
Held, by Lord Coleridge, C. J., Hawkins, Stephen, Cave, 
Day, A. L. Smith, Wills, Grantham and Charles, JJ. 
(Denman, Field and Manisty, JJ., and Pollock and Hud- 
dieston, BB. dissenting), that a bona fide belief on 
reascnable grounds in the death of the husband at the 
time of the second marriage afforded a good defense to 
the indictment, and that the conviction was wrong. 

\ASE stated by Stephen, J., and reserved by the 

/ court for the consideration of all the judges. 

At the Summer Assizes at Carlisle in 1888 the pris- 
oner, Martha Ann Tolson, was convicted of bigamy. 

It appeared that the marriage of the prisoner to 
Tolson took place on September 11, 1880; that Tol- 
son deserted her on December 13, 1881; and that 
she and her father made inquiries about him 
and learned from his elder brother and from gen- 
eral report that he had been lost in a_ vessel 
bound for America, which went down with all 
hands on board. On January 10, 1887, the prisoner, 
supposing herself to be a widow, went through the 
ceremony of marriage with another man. The circum- 
stances were all known to the second husband, and the 
ceremony was in no way concealed. In December, 
1887, Tolson returned from America. 

Stephen, J., directed the jury that a belief in good 
faith and on reasonable grounds that the husband of 
the prisoner was dead would not be a defense to a 
charge of bigamy, and stated in the case that his ob- 
ject in so holding was to obtain the decision of the 
court in view of the conflicting decisions of sin- 
gle judges on the point. The jury convicted the 
prisoner, stating however in answer to a question put 
by the judge, that they thought that shein good faith 
and on reasonable grounds believed her husband to be 
dead at the time of the second marriage, and the judge 
sentenced her to one day's imprisonment. 

The question for the opinion of the court was 
whether the direction was right. If the direction was 








right, the conviction was to be affirmed; if not, it was 
to be quashed. 


A, Tlenry, for the prisoner. 


Wits, J. In this case the prisoner was convicted 
of bigamy. She married a second time within seren 
years of the time when she last knew of her husband 
being alive, but upon information of his death, which 
the jury found that she upon reasonable grounds be. 
lieved to be true. A few months after the second mar. 
riage he reappeared. 

The statute upon which the indictment was framed 
is the 24 and 25 Victoria, chapter 100, section 57, which 
is in these words: ‘‘ Whoever, being married, shall 
marry any other person during the life of the former 
husband or wife shall be guilty of felony, punishable 
with penal servitude for not more than seven years, 
or imprisonment with or without hard labor for not 
more than two years,” with a proviso that “ nothing 
in this act shall extend to any person marrying a sec- 
ond time whose husband or wife shall have been con- 
tinually absent from such person for the space of seven 
years last past, and shall not have beeu known by such 
person to be living within that time.”’ 

There is no doubt that under the circumstances the 
prisoner falls within the very words of the statute. 
She, being married, married another person during the 
life of her former husband, and, when she did so, he 
had not been continually absent from her for the space 
of seven years last past. 

It is however undoubtedly a principle of English 
criminal Jaw, that ordinarily speaking a crime is not 
committed if the mind of the person doing the act in 
question be innocent. “Jt is a principle of natural 
justice and of our law,’’ says Lord Kenyon, C. J., 
“that actus non facit reum, nisi mens sit rea. The in- 
tent and act must both concur to constitute the 
crime.” Fowler v. Padget,7 T. R. 509,514. The guilty 
intent is not necessarily that of intending the very act 
or thing done and prohibited by common or statute 
law, but it must at least be the intention to do some- 
thing wrong. That intention may belong to one or 
other of two classes. It may be to do a thing wrong 
in itself and apart from positive law, or it may be to 
do athing merely prohibited by statute or by com- 
mon law, or both elements of intention may co-exist 
with respect to the same deed. There are many things 
prohibited by no statute—fornication or seduction for 
instance—which nevertheless no one would hesitate to 
call wrong; and the intention todo an act wrong in 
this sense at the least must as a general rule exist be- 
fore the act done can be considered a crime. Know- 
ingly and intentionally to break a statute must, I think, 
from the judicial point of view, always be morally 
wrong in the absence of special circumstances appli- 
exble to the particular instance and excusing the 
breach of the law, as, for instance, if a municipal regu- 
lation be broken to save life or to put out a fire. But 
to make it morally right some such special matter of 
excuse must exist, inasmuch as the administration of 
justice, and, indeed, the foundations of civil society 
rest upon the principle that obedience to the law, 
whether it be a law approved of or disapproved of by 
the individual, is the first duty of a citizen. 

Although prima facie and as a general rule there 
must be a mind at fault before there can be a crime, it 
is not an inflexible rule, and a statute may relate to 
such a subject-matter and may be so framed as to 
make an act criminal whether there has been any in- 
tention to break the law or otherwise to do wrong or 
not. There isa large body of municipal law in the 
present day which is so conceived. By-laws are con- 
stantly made regulating the width of thoroughfares, 
the height of buildings, the thickness of walls, and a 
variety of other matters necessary for the general wel- 
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fare, health or convenience, and such by-laws are en- 
forced by the sanction of penalties, and the breach of 
them constitutes an offense and is a criminal matter. 
In such cases it would, generally speaking, be no an- 
swer to proceedings for infringement of the by-law 
that the person committing it had bona fide made an 
accidental miscalculation or an erroneous measure- 
ment. The acts are properly construed as imposing 
the penalty when the act is done, no matter how in- 
nocently, and in such a case the substance of the en- 
actment is that a man shall take care that the statu- 
tory direction is obeyed, and that if he fails to do so 
he does it at his peril. 

Whether an enactment is to be construed in this 
sense or with the qualification ordinarily imported 
into the construction of criminal statutes, that there 
must be a guilty mind, must, 1 think, depend upon the 
subject-matter of the enactment, and the various cir- 
cumstances that may make the one construction or 
the other reasonable or unreasonable. There is no dif- 
ference for instance in the kind of language used by 
acts of Parliament which made the unauthorized pos- 
session of government storesa crime, and the language 
used in by-laws which say that if a man builds a house 
ora wall so as to encroach upon a space protected by 
the by-law from building he shall be liable to a pen- 
alty. Yet in Reg. v. Sleep, L. & C. 44; 30 L. J. (M. C.) 
170, it was held that a person in possession of govern- 
ment stores with the broad arrow could not be con- 
victed when there was not sufficient evidence to show 
that he knew they were so marked; whilst the mere 
infringement of a building by-law would entail lia- 
bility to the penalty. There is no difference between 
the language by which it is said that a man shall sweep 
the snow from the pavement in front of his house be- 
fore a given hour in the morning, and if he fail to do 
so shall pay a penalty; and that by which it is said 
that a man sending vitriol by railway shall mark the 
nature of the goods on the package on pain of forfeit- 
ingasum of money; and yet I suppose that in the first 
case the penalty would attach if the thing were not 
done, whilst in the other case it has been held in 
Hearne v. Garton, 2 BE. & E. 66, that where the sender 
had made reasonable inquiry and was tricked intothe 
belief that the goods were of an innocent character, 
he could not be convicted, although he had in fact sent 
the vitriol not properly marked. There is no differ- 
ence between the language by which it is enacted that 
“whosoever shall unlawfully and wilfully kill any 
pigeon under such circumstances as shall not amount 
toa larceny at common law” shall be liable to a pen- 
alty, and the language by which it is enacted that “if 
any person shall commit any trespass by entering any 
land in the day-time in pursuit of game” he shall be 
liable to a penalty ; and yet in the first case it has been 
held that his state of mind is material (Tuylor v. New- 
man, 4 B. & S. 89); in the second, that it is immaterial 
(Watkins v. Major, Law Rep., 10 C. P. 662). So again 
there is no difference in language between the enact- 
ments I have referred to in which the absence of a 
guilty mind was held to be a defense, and that of the 
statute which says that ‘‘any person who shall receive 
two or more lunatics’ into any unlicensed house shall 
be guilty of a misdemeanor, under which the contrary 
has been held. Reg. v. Bishop,5 Q. B. Div. 259. A 
sta'ute provided that any clerk to justices who should, 
under color and pretense of any thing done by the jus- 
tice or the clerk, receive a fee greater than that provided 
for by acertain table, should for every such offense 
forfeit £20. It was held that where a clerk to justices 
bona fide and reasonably but erroneously believed that 
there were two sureties bound in a recognizance be- 
side the principal, and accordingly took a fee as for 
three recognizances when he was only entitled to 
charge for two, no action would lie for the penalty. 





“Actus,” says Lord Campbell, ** non facit reum, nisi 
mens sitrea. Here the defendant very reasonably be- 
lieving that there were two sureties bound, beside the 
principal, has not, by making a charge iu pursuance of 
his belief, incurred the forfeiture. The language of 
the statute is ‘for every such offense.’ If therefore the 
table allowed him to charge for three recognizances 
where there are a principal and two sureties, he has 
not committed an offense under the act.’”” Bowman 
v. Blyth, 7 E. & B. 26, 48. 

If identical language may thus be legitimately con- 
strued in two opposite senses, and is sometimes held 
to imply that there is and sometimes that there is not 
an offense when the guilty mind is absent, it is obvi- 
ous that assistance must be sought aliunde, and that 
all circumstances must be taken into consideration 
which tend to show that the one construction or the 
other is reasonable, and amongst such circumstances it 
is impossible to discard the consequences. This is a 
consideration entitled to little weight if the words be 
incapable of more than one construction; but I have, 
I think, abundantly shown tbat theré is nothing in the 
mere form of words used in the enactment now under 
consideration to prevent the application of what is 
certainly the normal rule of construction in the case of 
a statute constituting an offense entailing severe and 
degrading punishment. If the words are not conclu- 
sive in themselves, the reasonableness or ofherwise of 
the construction contended for has always been recog- 
nized as a matter fairly to be taken into account. In 
a case in which a woman was indicted under 9 and 10 
William 3, chapter 41, section 2, for having in her pos- 
session without a certificate from the proper authority 
government stores marked in the manner described in 
the act, it was argued that by the act the possession of 
the certificate was made the sole excuse, and that as 
she had no certificate she must be convicted. Foster, 
J., said however that though the words of the statute 
seemed to exclude any other excuse, yet the circum- 
stances must be taken into consideration; otherwise 
a law calculated for wise purposes might be made a 
handmaid to oppression, and directed the jury that if 
they thought the defendant came into possession of 
the stores without any fraud or misbehavior on her 
part they ought to acquit her. Foster’s Crown Law 
(3d ed.), App., 439, 440. This ruling was adopted by 
Lord Kenyon in Rex v. Banks, 1 Esp. 144, who con- 
sidered it beyond question that the defendant might 
excuse himself by showing that he came innocently 
into such possession, and treated the unqualified words 
of the statute as merely shifting the burden of proof 
and making it necessary for the defendant to show 
matter of excuse, and to negative the guilty mind in- 
stead of its being necessary for the crown to show the 
existence of the guilty mind. Prima facie the statute 
was satisfied when the case was brought within its 
terms, and it then lay upon the defendant to prove 
that the violation of the law which had taken place had 
been committed accidentally or innocently so far as he 
was concerned. Suppose a man had taken up by mis- 
take one of two baskets exactly alike and of similar 
weight, one of which contained innocent articles be- 
longing to himself and the other marked government 
stores, and was caught with the wrong basket in his 
hand. He would by his own act have brought himself 
within the very words of the statute. Who would 
think of convicting him? And yet what defense could 
there be except that his mind was innocent, and that 
he had not intended to do the thing forbidden by the 
statute? In Fowlerv. Padget, 7 'T. R. 509, the question 
was whether it was an act of bankruptcy for a man to 
depart from his dwelling-house whereby his creditors 
were defeated and delayed although he had no inten- 
tion of defeating and delaying them. The statute 
which constituted the act of bankruptcy was 1 Jac. 1, 
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chapter 15, which makes it an act of bankruptcy 
(amongst other things) for a man to depart his dwell- 
ing-house * to the intent or whereby his creditors may 
be defeated and delayed.’’ The Court of King’s Bench, 
consisting of Lord Kenyon, C. J., and Ashurst and 
Grose, JJ., held that there was no act of bankruptcy. 
* Bankruptcy,” said Lord Kenyon, “is considered as 
a crime, and the bankrupt in the old laws is called an 
offender; but,” he adds in the passage already cited, 
“it is a principle of natural justice and of our law that 
actus non facit reum, nisi mens sit rea,’ and the court 
went so faras to read ‘‘and”’ in the statute in place of 
“or” which is the word used in the act, in order to 
avoid the consequences which appeared to them unjust 
and unreasonable. In Rex v. Banks, 1 Esp. 144, above 
cited, Lord Kenyon referred to Foster, J.’s, ruling in 
this case as that of ‘“‘one of the best crown lawyers 
that ever sat in Westminster Hall.’’ These decisions 
of Foster, J., and Lord Kenyon have been repeatedly 
acted upon. See Reg. v. Willmett,3 Cox C. C. 281; Reg.v. 
Cohen, 8id. 41; Reg. v. Sleep (in the court for C. C. R.), 
L. & C. 44; 30 L. J. (M. C.) 170; Reg. v. O’ Brien, 15 L. 
T. (N. 5S.) 419. 

Now in the present instance one consequence of 
holding that the offense is complete if the husband or 
wife is de facto alive at the time of the second mar- 
riage, although the defendant had atthe time of the 
second marriage every reason to believe the contrary, 
would be that though the evidence of death should be 
sufficient to induce the Court of Probate to grant pro- 
bate of the will or administration of the goods of the 
man supposed to be dead, or to prevail with the jury 
upon an action by the heir to recover possession of his 
real property, the wife of the person supposed to be 
dead who had married six years and eleven months 
after the last time that she had known him to bealive 
would be guilty of felony in case he should turn up 
twenty years afterward. It would be scarcely less un- 
reasonable to enact that those who had in the mean- 
time distributed his personal estate should be guilty of 
larceny. It seems to me to be a case to which it would 
not be improper to apply the language of Lord Kenyon 
when dealing with a statute which literally interpreted 
led to what he considered an equally preposterous re- 
suit, “I would adopt any construction of the statute 
that the words will bear in order to avoid such mon- 
strous consequences.”’ Fowler v. Padget, 7 T. R. 509, 
514 

Again, the nature and extent of the penalty attached 
to the offense may reasonably be considered. There is 
nothing that need shock any mind in the payment of 
asmall pecuniary penalty by a person who has unwit- 
tingly done something detrimental to the public in- 
terest. To subject him, when what he has done has 
been nothing but what any well-disposed man would 
have been very likely to do under the circumstances, 
to the forfeiture of all his goods and chattels, which 
would have been one consequence of a conviction at 
the date of the act of 24 and 25 Victoria, to the loss of 
civil rights, to imprisonment with hard labor, or even 
to penal servitude, is a very different matter; and 
such a fate seems properly reserved for those who have 
transgressed morally as well as unintentionally done 
something prohibited by law. I am well aware that 
the miscvhiefs which may result from bigamous mar- 
riages, however innocently contracted, are great; but 
I cannot think that the appropriate way of preventing 
them is to expose to the danger of a cruel injustice 
persons whose only error may be that of acting upon 
the same evidence as has appeared perfectly satisfac- 
tory tou Court of Probate, a tribunal emphatically 
difficult to satisfy in such matters, and certain only to 
act upon what appears to be the most cogent evidence 
of death. It is, as it seems to me, undesirable in the 
highest degree without necessity to multiply instances 





in which people shall be liable to conviction upon very 
grave charges when the circumstances are such that no 
judge in the kingdom would think of pronouncing 
more than a nominal sentence. 

It is said however in respect of the offense now un. 
der discussion, that the proviso in 24 and 25 Victoria, 
chapter 100, section 57, that “nothing in the section 
shall extend to any person marrying a second time 
whose husband or wife shall have been continually 
absent from such person for seven years last past, and 
shall not have been known by such person to be living 
within that time,” points out the sole excuse of which 
the act allows. I cannot see what necessity there igs 
for drawing any such inference. It seems to me that 
it merely specifies one particular case, and indicates 
what in that case shall be sufficient to exempt the 
party without any further inquiry from criminal lia- 
bility: and I think it isan argument of considerable 
weight, in this connection, that under 9 and 10 Wil- 
liam 3, chapter 41, section 2, where a similar conten- 
tion was founded upon the specification of one par- 
ticular circumstance under which the possession of 
government stores should be justified, successive 
judges and courts have refused to accede to the 
reasoning, and have treated it, to use the words of 
Lord Kenyon, as a matter that ‘‘ could not bear a ques- 
tion’ that the defendant might show in other ways 
that his possession was without fraud or misbehavior 
on his part. Rex v. Banks, 1 Esp. 144, 147. 

Upon the point in question there are conflicting de- 
cisions. It was held by Martin, B.. in Rey. v. Turner, 
9 Cox C. C. 145, and by Cleasby, B., in Rey. v. Horton, 
11 id. 670, that bona fide belief, at the time of the see- 
ond marriage, upon reasonable grounds, that the first 
husband or wife was dead was a defense. In Reg. y. 
Gibbons, 12 Cox C. C. 237, it is said that it was held by 
Brett, J., after consulting Willes, J., that such a belief 
was no defense. The report however is most unsatis- 
factory, as, if the facts were as there stated, there was 
no reasonable evidence of such belief upon any reason- 
able grounds, and in Reg. v. Prince, Law Rep., 2C. C 
R. 154, Brett, J., gave a very elaborate judgment con- 
taining his matured and considered opinion upon a 
similar question, which is quite impossible to recon- 
cile with the supposed ruling in Reg. v. Gibbons, 2 
Cox C. C. 237. 

In Reg. v. Bennett, 14 Cox ©. C. 45, Bramwell, L. J., 
is reported to have followed Reg. y. Gibbons, 12 id. 237, 
and to have said that he had always refused to act 
upon Reg. v. Turner, 9 id. 145. But here again the re- 
port iseminently unsatisfactory, for it proceeds to 
state that the prisoner was convicted of two other 
offenses, forgery and obtaining money by false pre- 
tenses, and sentenced to ten years’ penal servitude, 
which is a greater sentence than he could have re- 
ceived for bigamy. Except for the purpose of bringing 
out the sort of man that the prisoner was, and so em- 
phasizing the fact that he deserved condign punish- 
ment, the bigamy trial might have been omitted. 

In Reg. v. Moore, 18 Cox C. C. 554, Denman, J., af- 
ter consultation with Amphlett, L. J., directed the ac- 
quittal of a woman charged with bigamy, the jury hav- 
ing found that although seven years had not elapsed 
since she last knew that her husband was living, she 
had when she married a second time a reasonable and 
bona fide belief that he was dead, saying that in his 
opinion and that of Amphlett, L. J.. such belief was 4 
defense. He added however that his opinion was not 
to be taken as a final one, and that, bad the circum- 
stances been such that the prisoner would, if the con- 
viction could be sustained, have deserved a substantial 
sentence, he should have directed a conviction, and re- 
served the question. 

There is nothing therefore in the state of the au- 
thorities directly bearing upon the question to prevent 
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one from deciding it upon the grounds of principle. It 
is suggested however that the important decision of 
the court of fifteen judges in Reg. v. Prince, Law Rep., 
20. C. R. 154, is an authority in favor of a conviction 
in this case. I do not think so. In Reg. v. Prince, 
Law Rep., 2 C. C. R. 154, the prisoner was indicted un- 
der 24 and 25 Victoria, chapter 100, section 55, for ** un- 
lawfully taking an unmarried girl, then being under 
the age of sixteen years, out of the possession and 
against the will of her father.’ The jury found that 
the prisoner bona fide believed upon reasonable 
grounds that she was eighteen. The court (dissentiente 
Brett, J.) upheld the conviction. Two judgments were 
delivered by a majority of the court in each of which 
several judges concurred, whilst three of them, Den- 
man, J., Pollock, B., and Quain, J., concurred in both. 
The first of the two, being the judgment of nine judges, 
upheld the conviction upon the ground that, looking 
to the subject-matter of the enactment, to the group 
of sections amongst which it is found, and to the his- 
tory of legislation on the subject, the intention of the 
Legislature was that if a man took an unmarried girl 
under sixteen out of the possession of her father 
against his will, he must take his chance of whether 
any belief he might have about her age was right or 
wrong, and if he make a mistake upon this point so 
much the worse for him; he must bear the conse- 
quences. The second of the two judgments, being 
that of seven judges, gives a number of other reasons 
for arriving at the same conclusion, some of them 
founded upon the policy of the Legislature as illustra- 
ted by other associated sections of the same act. This 
judgment contains an emphatic recognition of the doc- 
trine of the * guilty mind,” as an element, in general, 
of acriminal act, and supports the conviction upon the 
ground that the defendant, who believed the girl to be 
eighteen and not sixteen, even then, in taking her out 
of the possession of the father against his will was do- 
ing an act wrong in itself. ‘*This opinion,” says the 
judgment, ‘‘ gives full scope to the doctrine of the 
mens rea.”’ Law Rep., 2C. C. R. 175. 

The case of Reg. v. Prince, Law Rep., 2 C. C. R. 154, 
therefore is a direct and cogent authority for saying 
that the intention of the Legislature cannot be decided 
upon simple prohibitory words, without reference to 
other considerations. The considerations relied upon 
in that case are wanting in the present case, whilst, as 
it seems to me, those which point to the application of 
the principle underlying a vast area of criminal enact- 
ment, that there can be no crime without a tainted 
mind, preponderate greatly over any that point to its 
exclusion. 

In my opinion therefore this conviction ought to be 
quashed. My brother Charles authorizes me to say 
that this judgment expresses his views as well as my 
own. 


Cave, J. In this case the prisoner was convicted of 
bigamy. She was murried on September 11, 1880, and 
was deserted by her husband on December 13, 1881. 
From inquiries which she and her father made about 
him from his brother, she was led to believe that he 
had been lost in a vessel bound for America, which 
went down with all hands. In January, 1887, she mar- 
ried again, supposing herself to be a widow. Her first 
husband returned from America in December, 1887. 
The jury found that the prisoner in good faith, and on 
reasonable grounds, believed her husband to be dead 
at the time of ber second marriage. 

At common law an honest and reasonable belief in 
the existence of circumstances, which, if true, would 
make the act for which a prisoner is indicted an inno- 
cent act has always been held to be a good defense. 
This doctrine is embodied in the somewhat uncouth 
maxim “actus non facit reum, nisi mens sit rea.” 
Honest and reasonable mistake stands in fact on the 











same footing as absence of the reasoning faculty, as in 
infancy, or perversion of that faculty, as in lunacy. 
Instances of the existence of this common-law doc- 
trine will readily occur to the mind. So far as I am 
aware it has never been suggested that these excep- 
tions do not equally apply in the case of statutory 
offenses unless they are excluded expressly or by neces- 
sary implication. In Reg. v. Prince, Law Rep., 2C. C. 
R. 154, in which the principle of mistake underwent 
much discussion, it was not suggested by any of the 
judges that the exception of honest and reasonable 
mistake was not applicable to all offenses, whether ex- 
isting at common law or created by statute. As I un- 
derstand the judgments in that case the difference of 
opinion was as to the exact extent of the exception, 
Brett, J., the dissenting judge, holding that it applied 
wherever the accused honestly and reasonably believed 
in the existence of circumstances which, if true, would 
have made his act not criminal, while the majority of 
the judges seem to have held that in order to make the 
defense available in that case the accused must huve 
proved the existence in his mind of an honest and 
reasonable belief in the existence of circumstances 
which, if they had really existed, would have made his 
act not only not criminal but also not immoral. 
Whetlier the majority held that the general exception 
is limited to cases where there is an honest belief not 
only in facts which would make the act not criminal, 
but also in facts which would make it not immoral, or 
whether they held that the general doctrine was cor- 
rectly stated by Brett, J., and that the further limita- 
tion was to be inferred from the language of the par- 
ticular statute they were then discussing, is not very 
clear. It is however immaterial in this case, as the 
jury have found that the accused honestly and reason- 
ably believed in the existence of a state of circum- 
stances, viz., in her first husband’s death, which, had 
it really existed, would have rendered her act not only 
not criminal, but also not immoral. 

It is argued however that assuming the general ex- 
ception to be as stated, yet the language of the act (24 
& 25 Vict., chap. 100, § 57), is such that that exception 
is necessarily excluded in this case. Now it is undoubt- 
edly within the competence of the Legislature to en- 
act that a man shall be branded as a felon and pun- 
ished for doing an act which he honestly and reason- 
ably believes to be lawful and right; just as the Leg- 
islature may enact that a child or a lunatic shall be 
punished criminally for an act which he has been led 
tocommit by the immaturity or perversion of his 
reasoning faculty. But such a result seems so revolt- 
ing to the moral sense that we ought to require the 
clearest and most indisputable evidence that such is 
the meaning of the act. Itis said that this inference 
necessarily arises from the language of the section in 
question, and particularly of the proviso. The section 
(omitting immaterial parts)is in these words: ** Who- 
soever being married shall marry any other person 
during the life of the former husband or wife shall be 
guilty of felony: provided that nothing in this section 
contained shall extend to any person marrying a sec- 
ond time whose husband or wife shall have been con- 
tinually absent from such person for the space of seven 
years then last past and shall not have been known by 
such person to be living within that time.” It is argued 
that the first part is expressed absolutely: but surely 
it is not contended that the language admits of no ex- 
ception, and therefore that a lunatic who, under the 
influence of a delusion, marries again, must be con- 
victed; and, if an exception is to be admitted where 
the reasoning faculty is perverted by disease, why is 
not an exception equally to be admitted where the 
reasoning faculty, although honestly and reasonably 
exercised, is deceived? But it is said that the proviso 
is inconsistent with the exception contended for; and, 
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undoubtedly, if the proviso covers less ground or only 
the same ground as the exception, it follows that the 
Legislature has expressed an intention that the excep- 
tion shall not operate until after seven years from the 
disappearance of the first husband. But if, on the 
other hand, the proviso covers more ground than the 
general exception, surely it is no argument to say that 
the Legislature must have intended that the more lim- 
ited defense shall not operate within the seven years 
because it has provided that a less limited defense 
shall only come into operation at the expiration of 
those years. 

What must the accused prove to bring herself within 
the general exception? She must prove facts from 
which the jury may reasonably infer that she honestly 
and on reasonable grounds believed her first husband 
to be dead before she married again. What must she 
prove to bring herself within the proviso? Simply that 
her husband has been continually absent for seven 
years; and, if she can do that, it will be no answer to 
prove that she had no reasonable grounds for believing 
him to be dead or that she did not honestly believe it. 
Unless the prosecution can prove that she knew her 
husband to be living within the seven years she must 
be acquitted. The honesty or reasonableness of her 
belief is no longer in issue. Even if it could be proved 
that she believed him to be alive all the time, as dis- 
tinct from knowing him to be so, the prosecution must 
fail. The proviso therefore is far wider than the gen- 
eral exception; and the intention of the Legislature, 
that a wider and more easily established defense 
should be open after seven years from the disappear- 
ance of the husband, is not necessarily inconsistent 
with the intention that a different defense, less exten- 
sive and more difficult of proof, should be open within 
the seven years. 

Some difficulty in seeing that the proviso is wider 
than the general exception has arisen from the estab- 
lishment of the presumption of a man’s death after he 
has not been heard of for seven years and from the 
increased facilities for transmitting intelligence which 
are due to modern science. If we turn to the 1 Jac. 1, 
chapter 11, the first statute which made bigamy an 
offense punishable by the courts of common law, we 
find an enactment substantially the same as that now 
in force, “ If any person being married do marry any 
person, the former husband or wife being alive, every 
such offense shall be felony, and the person offending 
shall suffer death: provided always that this act, nor 
any thing therein contained, shall extend to any per- 
son whose husband or wife shall abseut him or herself 
the one from the other by the space of seven years to- 
gether in any parts within his majesty’s dominion, the 
one of them not knowing the other to be living within 
that time.” When this act was passed the presump- 
tion of a man’s death after he had not been heard of 
for seven years had not been established. In Doe d. 
Knight v. Nepean, 5 B. & Ad. 86, at page 94, it is ex- 
pressly stated by Lord Denman, C. J., that that period 
was adopted as the ground for such presumption in 
analogy to the statutes 1 Jac. 1, chapter 11, relating to 
bigamy, and 19 Car. 2, chapter 6, as to the continu- 
ance of lives on which leases were held. In the absence 
of such presumption it would have been difficult at 
that time for the accused to prove, even when her hus- 
band had been away seven years, that she had reason- 
able grounds for believing him to be dead; while, on 
the other band, if she had succeeded in satisfying 
judge and jury that she honestly so believed on reason- 
able grounds and had married in such belief after he 
had gone away six years only, if the contention on be- 
half of the crown is right, the jury must have con- 
victed her, and the judge must have sentenced her to 
death, for doing what they were satisfied she honestly 
and reasonably believed she had a perfect right to do. 





For these reasons I am of opinion that the conviction 
cannot be supported. 

In this judgment my brothers Day and A. L. Smith 
concur. 


STEPHEN, J. The cases were both reserved by me, 
Rey. v. Tolson, on a trial which both took place at Car. 
lisle on the Summer Circuit of 1888, and Reg. v. Strype, 
on a trial which took place in December last at Win. 
chester in the Autumn Circuit of 1888. [It is unneces. 
sary in this report to further allude to the case of Reg. 
v. Strype, the decision in which followed that in the 
present case.] In each case precisely the same point 
arose. In each the prisoner, a woman, was indicted 
for bigamy. In each case the prisoner lost sight of her 
husband who deserted her, and in each case she was 
informed that he was dead and believed the informa- 
tion, as the jury expressly found, in good faith and on 
reasonable grounds. In each case the second ceremony 
of marriage was performed within the term of seven 
years after the husband and wife separated. 

For the purpose of settling a question which had 
been debated for a considerable time, and on which I 
thought the decisions were conflicting, and not as the 
expression of my own opinion, I directed the jury that 
a belief in good faith and on reasonable grounds in the 
death of one party to a marriage was not a defense to 
the charge of bigamy against the other who married 
again within the seven years. In each case I passed a 
nominal sentence on the person convicted, and I sta- 
ted, for the decision of this court, cases which re- 
served the question whether my decision was right or 
wrong. Iam of opinion that each conviction should 
be quashed, as the direction 1 gave was wrong, and 
that I ought to have told the jury that the defense 
raised for each prisoner was valid. My view of the 
subject is based upon a particular application of the 
doctrine usually, though I think not happily, de 
scribed by the phrase ‘non est reus, nisi mens sit rea.” 
Though this phrase is in common use, [ think it most 
unfortunate, and not only likely to mislead, but actu- 
ally misleading, on the following grounds. It natur- 
ally suggests that, apart from all particular definitions 
of crimes, such a thing exists as a “mens rea,” or 
“guilty mind,” which is always expressly or by impli- 
cation involved in every definition. This is obviously 
not the case, for the mental elements of different 
crimes differ widely. ‘*‘ Mens rea’’ means in the case 
of murder, malice aforethought; in the case of theft, 
ap intention to steal; in the case of rape, an intention 
to have forcible connection with a woman without her 
consent; and in the case of receiving stolen goods, 
knowledge that the goods were stolen. In some cases 
it denotes mere inattention. For instance, in the case 
of manslaughter by negligence it may mean forgetting 
to notice a signal. It appears confusing to call so many 
dissimilar states of mind by one name. It seems con- 
tradictory indeed to describe a mere absence of mind 
as a ‘“‘mens rea,” or guilty mind. The expression 
agen is likely to and often does mislead. ‘To an unle- 
gal mind it suggests that by the law of England no act 
isa crime which is done from laudable motives, in 
other words, that immorality is essential to crime. It 
will, I think, be found that much of the discussion of 
the law of libelin Shipley’s Case, 4 Doug. 73; 21 St. Tr. 
847, proceeds upon a more or less distinct belief to this 
effect. It is a topic frequently insisted upon in refer- 
ence to political offenses, and it was urged in a recent 
notorious case of abduction, in which it was contended 
that motives said to be laudable were an excuse for the 
abduction of a child from its parents. 

Like most legal Latin maxims, the maxim on mens 
rea appears to me to be too short and antithetical to 
be of much practical value. It is, indeed, more like 
the title of a treatise than a practical rule. I have tried 
to ascertain its origin, but have not succeeded in do- 
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jngso. It is not one of the “ regulae juris”’ in the di- 

t. The earliest case of its use which I have found 
jsinthe ** Leges Henrici Primi,” volume 28, in which it 
jssaid: ‘Si quis per couccionem abjurare cogatur quod 
per mullos annos quiete tenuerit, non in jurante set co- 
gente perjurium erit. HReum non facit nisi mens rea.” 
In Broom’s Maxims the earliest authority cited for its 
use is 3d Institute, chapter 1, folio 10. In this place it 
js contained in a marginal note, which says that when 
it was found that some of Sir John Oldcastle’s adher- 
ents took part in an insurrection ‘“ pro timore mortis 
et quod recesserunt quam cito potuerunt,” the judges 
held that this was to be adjudged no treason, because 
it was for fear of death. Coke adds: “ Et actus non 
facit reum, nisi mens sit rea.”” This is only Coke’s own 
remark, and not part of the judgment. Now Coke's 
soraps of Latin in this and the following chapters are 
sometimes [contradictory. Notwithstanding the pas- 
sage just quoted, he says in the margin of his remarks 
on opinions delivered in Parliament by Thyrning and 
others in the 21st R. 2: ** Melius est omnia mala pati 
quam malo consentire”’ (22-3) which would show that 
Sir J. Oldcastle’s associates hada mens rea, or guilty 
mind, though they were threatened with death, and 
thus contradicts the passage first quoted. 

It is singular that in each of these instances the 
maxim should be used in connection with the law re- 
lating to coercion. 

The principle involved appears tome, when fully 
considered, to amount to no more than this. The full 
definition of every crime contains expressly or by im- 
plication a proposition as toa state of mind. There- 
fore, if the mental element of any conduct alleged to 
be a crime is proved to have been absent in any given 
case, the crime so defined is not committed; or, again, 
ifacrime if fully defined, nothing amounts to that 
crime which does not satisfy that definition. Crimes 
are in the present day much more accurately defined 
by statute or otherwise than they formerly were. The 
mental element of most crimes is marked by one of 
the words ‘‘ maliciously,” ‘ fraudulently,’’ “ negli- 
gently,” or ‘“‘knowingly,’’ but it is the general—I 
might, I think, say the invariable—practice of the 
Legislature to leave unexpressed some of the mental 
elements of crime. In all cases whatever, competent 
age, sanity and some degree of freedom from some 
kinds of coercion are assumed to be essential to crim- 
inality, but I do not believe they are ever introduced 
into any statute by which any particular crime is de- 
fined. 

The meanings of the words ‘ malice, negligence, ”’ 
and “ fraud ’”’ in relation to particular crimes has been 
ascertained by numerous cases. Malice means one 
thing in relation to murder, another in relation to the 
Malicious Mischief Act, and a third in relation to li- 
bel, and so of fraud and negligence. 

With regard to knowledge of fact, the law, perhaps, 
is not quite so clear, but it may, I think, be main- 
tained that in every case knowledge of fact is to some 
extent an element of criminality as much as compe- 
tent age and sanity. To take an extreme illustration, 
can any one doubt that a man who, though he might 
be perfectly sane, committed what would otherwise be 
acrime in a state of somnambulism, would be entitled 
tobe ucquitted? And why is this? Simply because 
he would not know what he was doing. A multitude 
of illustrations of the same sort might begiven. I will 
mention one or two glaring ones. Levet’s Case, 1 Hale, 
474, decides that a man who, making a thrust with a 
sword at a place where, upon reasonable grounds, he 
supposed a burglar to be, killed a person who was not 
& burglar, was held not to be a felon, though he might 
be (it was not decided that he was) guilty of killing 
per infortunium, or possibly, se defendendo, which then 
involved certain forfeitures. In other words, he was 
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in the same situation as far as regarded the homicide 
as if he had killed a burglar. In the decision of the 
judges in Macnaghten’s Case, 10 C. & F. 200, it is stated 
that if under an insane delusion one man killed an- 
other, and if the delusion was such that it would, if 
true, justify or excuse the killing, the homicide would 
be justified or excused. This could hardly be if the 
same were not law as toa sane mistake. A bona fide 
claim of right excuses larceny, and many of the offen- 
ses against the Malicious Mischief Act. Apart, indeed, 
from the present case, I think it may be laid down as 
a general rule that an alleged offender is deemed to 
have acted under that state of facts which hein good 
faith and on reasonable grounds believed to exist 
when he did the act alleged to be an offense. 

Iam unable to suggest any real exception to this rule, 
nor has one ever been suggested to me. A very 
learned person suggested to me the following case: A 
constable, reasonably believing a man to have com- 
mitted murder, is justified in killing him to prevent 
his escape, but if he had not been a constable he would 
not have been so justified, but would have been guilty 
of manslaughter. This is quite true, but the mistake 
in the second case would be not only a mistake of fact, 
but a mistake of law on the part of the homicide in 
supposing that he, a private person, was justified in us- 
ing as much violence as a public officer, whose duty is 
to arrest, if possible, a person reasonably suspected of 
murder. The supposed homicide would be in the same 
position as if his mistake of fact had been true; that 
is, he would be guilty, not of murder, but of man- 
slaughter. I think therefore that the cases reserved 
fall under the general rule as to mistakes of fact, and 
that the convictions ought to be quashed. 

I will now proceed to deal with the arguments which 
are supposed to lead to the opposite result. 

It is said, first, that the words of 24and 25 Victoria, 
chapter 100, section 57, are absolute, and that the ex- 
ceptions which that section contaius are the only ones 
which are intended to be admitted, and this it is said 
is confirmed by the express proviso in the section—an 
indication which is thought to negative any tacit ex- 
ception. It is also supposed that the case of Reg. v. 
Prince, Law Rep., 2 C. C. R. 154, decided on section 55, 
confirms this view. I will begin by saying how far I 
agree with these views. First, I agree that the case 
turns exclusively upon the construction of section 57 of 
24 and 25 Victoria, chapter 100. Much was said tv us 
in argument on the old statute, 1 Jac. 1, chapter 11. I 
cannot see what this has to do with the matter. Of 
course, it would be competent to the Legislature to 
define a crime in such a way as to make the existence 
of any state of mind immaterial. The question is 
solely whether it has actually done so in this case. 

In the first place I will observe upon the absolute 
character of the section. It appears to me tg resemble 
most of the enactments contained in the Consolida- 
tion Acts of 186i, in passing over the general mental 
elements of crime which are presupposed in every case. 
Age, sanity and more or less freedom from compul- 
sion, are always presumed, and I think it would be 
impossible to quote any statute which in any case 
specifies these elements of criminality in the definition 
of any crime. It will be found that either by using 
the words wilfully and maliciously, or by specifying 
some special intent as an element of particular crimes, 
knowledge of fact is implicitly made part of the statu- 
tory definition of most modern definitions of crimes, 
but there are some cases in which this cannot be said. 
Such are section 55, on which’ Reg. v. Prince, Law Rep., 
2C. ©. R. 154, was decided, section 56, which punishes 
the stealing of *‘ any child under the age of fourteen 
years,”’ section 49, as to procuring the defilement of 
any ** woman or girl under the age of twenty-one,” in 
each of which the same question might arise as in Reg. 
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v. Prince, Law Rep., 2 C. C. R. 154; to these I may add 
some of the provisions of the Criminal Law Amend- 
ment Act of 1885. Reasonable belief that a girl is six- 
teen or upwards is a defense to the charge of an 
offense under sections 5, 6 and 7, but this is not pro- 
vided for as to an offense against section 4, which is 
meant to protect girls under thirteen. 

It seems to me that as to the construction of all these 
sections the case of Reg. v. Prince, Law Rep., 2 C. C. 
R. 154, is a direct authority. It was the case of a man 
who abducted a girl under sixteen, believing, on good 
grounds, that she was above that age. Lord Esher, 
then Brett, J., was against the conviction. His judg- 
ment establishes at much length, and, as it appears to 
me, unanswerably, the principle above explained, 
which he states as follows: *“* That a mistake of facts 
on reasonable grounds, to the extent that, if the facts 
were as believed, the acts of the prisoner would make 
him guilty of no offense at all, is an excuse, and that 
such an excuse is implied in every criminal charge 
and every criminal enactment in England.” 

Lord Blackburn, with whom nine other judges 
agreed, and Lord Bramwell, with whom seven others 
agreed, do not appear to me to have dissented from 
this principle, speaking generally; but they held that 
it did not apply fully to each part of every section to 
which I have referred. Some of the prohibited acts 
they thought the Legislature intended to be done at 
the peril of the person who did them, but not all. 

The judgment delivered by Lord Blackburn proceeds 
upon the principle that the intention of the Legisla- 
ture in section 55 was “‘to punish the abduction unless 
the girl was of such an age as to make her consent an 
excuse.” 

Lord Bramwell’s judgment proceeds upon this prin- 
ciple: ‘‘ The Legislature has enacted that if any one 
does this wrong act he does it at the risk of her turn- 
ing out to be under sixteen. This opinion gives full 
scope to the doctrine of the mens rea. If the taker be- 
lieved he had her father’s consent, though wrongly, he 
would have no mens rea; soif he did not know she was 
in any one’s possession norin the care or charge of 
any one. In those cases he would not know he was 
doing the act forbidden by the statute.”’ 

All the judges therefore in Reg. v. Prince, Law Rep., 
2C. C. R. 154, agreed ou the general principle, though 
they all, except Lord Esher, considered that the object 
of the Legislature being to prevent a scandalous and 
wicked invasion of parental rights (whether it was to 
be regarded as illegal apart from the statute or not) it 
was to be supposed that they intended that the wrong- 
doer should act at his peril. 

As another illustration of the same principle, I may 
refer to Reg. v. Bishop, 5 Q. B. Div. 259. The defend- 
ant in that case was tried before me for receiving more 
than two Junatics into a house not duly licensed, upon 
an indictment on 8 and 9 Victoria, chapter 100, section 
44. It was proved that the defendant did receive more 
than two persons, whom the jury found to be lunatics, 
into her house, believing honestly, and on reasonable 
grounds, that they were not lunatics. I held that this 
was immaterial, having regard to the scope of the act, 
and the object for which it was apparently passed, and 
this court upbeld that ruling. 

The application of this to the present case appears to 
me to be as follows: The general principle is clearly in 
favor of the prisoners, but how does the intention of 
the Legislature appeur to have been against them? It 
could not be the object of Parliament to treat the mar. 
riage of widows as an act to be if possible prevented as 
presumably immoral. The conduct of the women con- 
victed was not in the smallest degree immoral, it was 
perfectly natural and legitimate. Assuming the facts 
to be as they supposed, the infliction of more than a 
nominal punishment on them would have been a scan- 
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dal. Why, then, should the Legislature be held to 
have wished to subject them to punishment at 
all. 

If such a punishment is legal, the following, amonggt 
many other cases, might occur: A number of men in 
a mine are killed, and their bodies are disfigured and 
mutilated, by an explosion; one of the survivors ge. 
cretly absconds, and it is supposed that one of the dis. 
figured bodies is his. His wife sees his supposed re. 
mains buried; she marries again. [ cannot believe 
that it can have been the intention of the Legislature 
to make such a woman a criminal; the contracting of 
an invalid marriage is quite misfortune enough. It 
appears to me that every argument which showed in 
the opinion of the judges in Reg. v. Prince, Law Rep., 
2C. C. R. 154, that the Legislature meant seducers and 
abductors to act at their peril,shows that the Legislature 
did not mean to hamper what is not only intended, 
but naturally and reasonably supposed by the parties, 
to be a valid and honorable marriage, with a liability 
to seven years’ penal servitude. 

It is argued that the proviso that a re-marriage after 
seven years’ separation shall not be punishable, ope 
rates as a tacit exclusion of all other exceptions to the 
penal part of the section. It appears to me that it only 
supplies a rule of evidence which is useful in many 
cases, in the absence of explicit proof of death. Butit 
seems to me to show not that belief in the death of one 
married person excuses the marriage of the otheronly 
after seven years’ separation, but that mere separation 
for that period has the effect which reasonable belief 
of death caused by other evidence would have at any 
time. It would to my mind be monstrous to say that 
seven years’ separation should have a greater effect in 
excusing a bigamous marriage than positive evidence 
of death, sufficient for the purpose of recovering a 
policy of assurance or obtaining probate of a will, 
would have, as in the case [ have put, or in others 
which might be even stronger. It remains only tocon- 
sider cases upon this point decided by single jud es. 
As far as I know there are reported the following 
cases: 

Reg. v. Turner (1862), 9 Cox C. C. 145. In this case 
Martin, B., is reported to have said: ‘‘In this case 
seven years had not elapsed, and beyond the prisoner's 
own statement there was the mere belief of one wit 
ness. Still the jury are to say if upon such testimony 
she had an honest belief that her first husband was 
dead.” 

In Reg. v. Horton (1871), 11 Cox C. C. 670, Cleasby, 
B., directed the jury that if the prisoner reasonably 
believed his wife to be dead he was entitled to be ac 
quitted. He was convicted. 

In Reg. v. Gibbons (1872), 12 Cox C. C. 237, Brett, J., 
after consulting Willes, J., said: ‘* Bona fide belief as 
to the husband’s death was no defense unless the seven 
years had elapsed,” and he refused to reserve a case,4 
decision which I cannot reconcile with his judgmeut 
three years afterward iu Reg. v. Prince, Law Rep.,2 
C. C. R. 154. In Reg. v. Moore (1877), 13 Cox ©. C. 54, 
Denman, J., after consulting Amphlett, L. J., held 
that a bona fide and reasonable belief in a husband's 
death excused a woman charged with bigamy. In 
Reg. v. Bennett (1877), 14 Cox CU. C. 45, Lord Bramwell 
agreed with the decision in Reg. v. Gibbons, 12 Cox C. 
C. 237. 

The result is that the decisionain Reg. v. Gibbons, 2 
Cox C. C. 237, and Reg. v. Bennett, 14 id. 45, conflict 
with those of Reg. v. Turner, 9 id. 145; Reg. v. Horton, 
11 id. 670, and Reg. v. Moore, 13 id. 544. I think there 
fore that these five decisions throw little light on the 
subject. The conflict between them was in fact the 
reason why I reserved the cases. 

My brother Grantham authorizes me to say that be 
concurs in this judgment. 
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ManisTy, J. I am of opinion that the conviction 
should be affirmed. 

The question is whether ifa married woman marries 
another man during the life of her former husband and 
within seven years of his leaving her she is guilty of 
felony, the jury having found as a fact that she had 
reason to believe and did honestly believe that her for- 
mer husband was dead. 

The fifty- seventh section of the 24 and 25 Victoria, 
chapter 100, is as express and as free from ambiguity 
as words can make it. The statute says: ‘‘ Whosoever 
being married shall marry any other person during the 
life of the former husband or wife * * * shall be 
guilty of felony, and being convicted, shall be liable, at 
the discretion of the court, to be kept in penal servi- 
tude for any term not exceeding seven years, ana not 
less than three years, or to be imprisoned for any term 
not exceeding two years, with or without hard labor.” 
The statute does not even say if the accused shall 
feloniously or unlawfully or knowingly commit the 
act he or she shall be guilty of felony, but the enact- 
ment is couched in the clearest language that could be 
used to prohibit the act aud to make it a felony if the 
act is committed. 

Ifany doubt could be entertained on the point, it 
seems to me the proviso which follows the enactment 
ought to remove it. The proviso is that “ nothing in 
the fifty-seventh section of the act shall extend to any 
person marrying a second time whose husband or wife 
shall have been continually absent from such person 
for the space of seven years then last past and shall 
not have been known by such person to be living 
within that time.” 

Such being the plain language of the act, it is, in my 
opinion, the imperative duty of the court to give effect 
to it, and to leave it to the Legislature to alter the law 
if it thinks it ought to be altered. 

Probably if the law was altered some provision 
would be made in favor of children of the second mar- 
riage. If the second marriage is to be deemed to be 
legal for one purpose, surely it ought to be deemed le- 
galas to the children who are the offspring of it. If it 
be within the province of the court to consider the 
reasons which induced the Legislature to pass the act 
as it is, it seems to me one principal reason is on the 
surface, namely, the consequence of a married person 
marrying again in the life-time of his or her former 
wife or husband, in which case it might and in many 
cases would be that several children of the second mar- 
riage would be born and all would be bastards. The 
proviso is evidently founded upon the assumption that 
after the lapse of seven years and the former husband 
or wife not being heard of, it may reasonably be in- 
ferred that he or she is dead, and thus the mischief of 
asecond marriage in the life-timeof the former hus- 
band or wife is to a great extent, if not altogether, 
avoided. 

It is to be borne in mind that bigamy never was a 
crime at common law. It has been the subject of sev- 
eral acts of Parliament, and is now governed by 24and 
% Victoria, chapter 100, section 57. 

No doubt in construing a statute the intention of the 
Legislature is what the court has to ascertain, but the 
intention must be collected from the language used, 
and where that language is plain and explicit and free 
from all ambiguity, as it is in the present case, I have 
always understood that it is the imperative duty of 
judges to give effect to it. 

The cases of insanity, etc., on which reliance is placed, 
stand on a totally different principle, viz., that of an 
absence of mens. Ignorance of the law is no excuse 
for the violation of it, and if a person choose to run the 
risk of committing a felony, he or she must take the 
consequences if it turn out that a felony has been com- 
Mitted. 





Great stress is laid by those who hold that the con- 
viction should be quashed upon the circumstance that 
the crime of bigamy is by the statute declared to be a 
felony and punishable with penal servitude or impris- 
onment with or without hard labor for any term not 
exceeding two years. If the crime had been declared 
to be a misdemeanor punishable with fine or imprison- 
ment, surely the construction of the statute would 
have been, or ought to have been, the same. It may 
well be that the Legislature declared it to bea felony 
to deter married persons from running the risk of 
committing the crime of bigamy, and in order that a 
severe punishment might be inflicted in cases where 
there were no mitigating circumstances. No doubt 
circumstances may and do affect the sentence, even 
to the extent of the punishment being nominal, as it 
was in the present case, but that isa very different 
thing from disregarding and contravening the plain 
words of the act of Parliament. 

The case is put by some of my learned brothers of a 
married man leaving his"wife and going intoa foreign 
country intending to settle there, and it may be after- 
ward to send for his wife and children, and the shipin 
which he goes is lost in a storm with}as is supposed, 
all on board, and after the lapse of say a year, and no 
tidings received of any one having been saved, the un- 
derwriters pay the insurance on the ship, and the sup- 
posed widow gets probate of her husband’s will and 
marries and has children, and after the lapse of sev- 
eral years the husband appears, it may be a few days 
before seven years have expired, and the question is 
asked, would it not be shocking that in such a case the 
wife could be found guilty of bigamy? 

My answer is that the act of Parliament says in clear 
and express words, for very good reasous as I have al- 
ready pointed out, that she is guilty of bigamy. The 
only shocking fact would be that some one for some 
purpose of his own had instituted the prosecution. I 
need not say that no public prosecutor would ever 
think of doing so, and the judge before whom the case 
came on for trial would, as my brother Stephen did in 
the present case, pass a nominal sentence of a day's 
imprisonment (which in effect is immediate discharge) 
accompanied, if I were the judge, with a disallowance 
of the costs of the prosecution. It may be said, but the 
woman is put to some trouble and expense in appear- 
ing before the magistrate, who would of course take 
nominal bail, and in appearing to take her trial. Be it 
so, but such a case would be very rare indeed. On the 
other hand, see what a door would be opened to col- 
lusion and mischief if, in the vast number of cases 
where mep in humble life leave their wives and go 
abroad, it would be a good defense for a woman to say 
and give proof, which the jury believed, that she had 
been informed by some person upon whom she hon- 
estly thought she bad reason to rely, and did believe, 
that her husband was @ead, whereas in fact she had 
been imposed upon and her husband was alive. 

What operates strongly on my mind is this, that if 
the Legislature intended to prohibit a second marriage 
in the life-time of a former husband or wife, and to 
make it a crime, subject to the proviso as to seven 
years, I do not believe that language more apt or pre- 
cise could be found to give effect to that intention than 
the language contained in the fifty-seventh section of 
the act in question. In this view I am fortified by sev- 
eral sections of the same act, where the words *‘un- 
lawfully ’’ and ‘maliciously and unlawfully ” are used 
(as in section 23), and by a comparison of them with 
the section in question (section 57),where no such words 
are to be found. I especially rely upon the fifty-fifth 
section by which it is enacted that ‘* whosoever shall 
unlawfully ’’ (a word not used in section 57) take or 
cause to be taken any unmarried girl being under the 
age of sixteen years out of the possession of her father 
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or mother or any other person having the lawful care 
or charge of her, shall be guilty of a misdemeanor.” 
Fifteen out of sixteen judges held in the case of Reg. 
v. Prince, L. R., 2 C. CU. R. 154, that notwithstand- 
ing the use of the word “ unlawfully” the fact of the 
prisoner believing and having reason to believe that 
the girl was over sixteen afforded no defense. This de- 
cision is approved of upon the present occasion by five 
judges, making in all twenty against the nine who are 
in favor of quashing the conviction. To the twenty I 
may, I think, fairly add Tindal, C. J., in Reg. v. 
Robins, 1 C. & K. 456, and Willes, J., in Reg. v. My- 
cock, 12 Cox C. C. 28. 

I rely also very much upon the fifth section of the act 
passed in 1885 for the better protection of women and 
girls (48 & 49 Vict., chap. 69), by which it was enacted 
that “any person who unlawfully and carnally knows 
any girl above thirteen and under sixteen years shall 
be guilty of a misdemeanor,” but to that is added a 
proviso that “it shall bea sufficient defense if it be 
made to appear to the court or jury before whom the 
charge shall be brought that the person charged had 
reasonable cause to believe and did jbelieve that the 
girl was of or above theage of sixteen.”” Itis to be ob- 
served that notwithstanding the word “ unlawfully ” 
appears in this section it was considered necessary to 
add the proviso, without which it would have been no 
defense that the accused had reasonable cause to be- 
lieve and did believe that the girl was of or above the 
age of sixteen. Those who hold that the conviction in 
the present case should be quashed really import into 
the fifty-seveuth section of the 24 and 25 Victoria, 
chapter 100, the proviso which is in the fifth section of 
the 48 and 49 Victoria, chapter 69, contrary, as it seems 
to me, to the decision in Reg. v. Prince, L. R., 2 C. 
C. R. 154, and to the hitherto undisputed canons for 
construing a statute. 

It is said that an indictment for the offense of 
bigamy commences by stating that the accused feloni- 
ously married, etc., and consequently the principle of 
mens rea is applicable. To this I answer that it is to 
the language of the act of Parliament and not to that 
of the indictment the court has to look. I consider 
the indictment would be perfectly good if it stated 
that the accused, being married, married again in the 
life-time of his or her wife or husband contrary to the 
statute, and so was guilty of felony. 

lam very sorry we had not the advantage of having 
the case argued by counsel on behalf of thecrown. My 
reason for abstaining from commenting upon the cases 
cited by Mr. Henry in his very able argument for the 
prisoner is because the difference of opinion among 
some of the judges in those cases is as nothing com- 
pared with the solemn decision of fifteen out of sixteen 
judges in the case of Reg. v. Prince, L. R.,2C. C. R. 
154. 

So far as I am aware, in none of the cases cited 
by my learned brothers was the interest of third par- 
ties, such as the fact of there being children of the sec- 
ond marriage, involved. I have listened with atten- 
tion to the judgments which have been delivered, and 
I have not heard a single observation with reference 
to this, to my mind, important and essential point. I 
am absolutely unable to distinguish Reg. v. Prince, 
L. R., 2 C. C. R. 154, from the present case, and, look- 
ing to the names of the eminent judges who constitu- 
ted the majority, and to the reasons given in their 
judgments, I am of opinion upon authority as well as 
principle that the conviction should be affirmed. 

The only observation which I wish to make is (speak- 
ing for myself only), that I agree with my learned 
brother Stephen tn thinking that the phrases ‘mens 
rea” and “nonest reus nisi mens sit rea”? are not of 
much practical value, and are not only “ likely to mis- 
lead,” but are “absolutely misleading.”” Whether 





~ ——— 
they have had that effect in the present case on the one 
side or the other it is not for me to say. 

I think the conviction should be affirmed My broth. 
ers Denman, Pollock, Field and Huddleston agree with 
this judgment, but my brother Denman has written a 
short opinion of his own, with which my brother Field 
agrees. 

Conviction quashed. 





———— >——__——_ 


ABSTRACTS OF VARIOUS RECENT DE.- 
CISIONS. 

MARRIAGE—CONTRACT.— A contract between hus- 
band and wife, whereby it was agreed to drop all mat- 
ters of dispute, to refrain from scolding, fault-finding 
and anger, and live together as husband and wife; 
that the wife should keep her home in a comfortable 
condition; and that the husband should provide all 
the necessary expenses of the family, and pay the wife 
in addition a certain sum per month—is contrary to 
public policy. On rehearing. For opinion on appeal, 
see 35 N. W. Rep. 474. It is of the genius of our laws, 
as well as of our civilization, that matters pertaining 
so directly and exclusively to the home, and its value 
as such, and which are so generally susceptible of regu- 
lation and control by those influences which surround 
it, are not to become matters of public concern or in- 
quiry. This thought has vindication throughout our 
system of jurisprudence. The marital obligation of 
husband and wife in the interest of homes, both happy 
and useful, have a higher and stronger inducement 
than mere money consideration, and they are gene- 
rally of a character that the judgments or processes of 
the courts cannot materially aid, and are clearly so in 
the case we have supposed. We are not referred to, 
nor do we find, a case wherein a recovery has been jus- 
tified on a contract of this character. It is to be kept 
in mind that public policy is not against the payment 
of money, if it is done voluntarily; but the evil which 
the law anticipates arises from the enforcement of such 
a contract, which, if legal, should of course be enforce- 
able. Now the inquiry is, keeping in view the ques- 
tion of public policy, how does the case at bar differ 
from the supposed case? I[t is said in argument that 
in this case the husband had been guilty of such con- 
duct as to justify the wife in leaving him, and would 
have been entitled to a separate support, and it was 
because of this contract that she consented to live with 
defendant, and that the amount was settled upon the 
wife in pursuance of the agreement. Stripped of the 
conditions upon which payment is to be made, such 8 
contract might not be questioned. The enforcement 
of this contract as to payments involves an inquiry 
into just the facts which we have been urging a 
against public policy. The payments are to be made 
**so longas Mrs. Miller shall faithfully observe the 
terms and conditions of their contract.’’ If, then, she 
seeks to compel payment, she must do so by averring 
her compliance in general terms, and the husband may 
answer, putting in issue the facts, and then follows the 
inquiry if at some time she did not scold or find fault. 
Was she not at some time angry? Has she kept the 
family in a comfortable condition? Now, as before 
stated, the enforcement of this contract is just as de- 
pendent upon the inquiry into such facts as would be 
the supposed case, and exactly the same evil conse- 
quences flow therefrom. It needs no argument to 
show that such inquiries in public would strike at the 
very foundations of domestic life and happiness. Pub- 
lic policy dictates that the door of such inquiries shall 
be closed; that parties shall not contract in such 4 
manner as to make such inquiries essential to theiren- 
forcement. What element could be introduced intos 
family that would tend more directly to breed discord 
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than this contract? A failure to pay from any cause 
not her fault renders the husband liable to judgment, 
and this from month to month, or from year to year. 
No misfortune frees him from this obligation, save 
that of the loss or misconduct of his wife. In the very 
nature of things, a demand for such a payment would 
engender ill feelings and provoke complaints as to con- 
duct that would otherwise pass unnoticed, or at least 
without attention. An effort at compulsory payment 
would almost certainly bring before the courts allega- 
tions of misconduct, based upon incidents of little mo- 
ment, to be magnified or belittled in the interest of 
success in court. Mr. Bishop, in his work on Con- 
tracts, speaking of the enforcement of contracts for 
services by the wife to the husband, treats,in part 
only, what might be expected on the trial of issues of 
fact in the case at bar, when he says: *‘If the wife 
spends an afternoon in visiting her mother, instead of 
making jellies, shall the husband bring ber into court, 
to determine the abatement to be made from the sum 
he had promised her for work in keeping his boarding- 
house? Shall there be a lawsuit to settle the allow- 
ance for tending the baby, which is partly his and 
partly hers? If her washing is sent to a laundress, 
and her clothes had been soiled in part in doing his 
work, and in part in doing her own, and in part in 
tending the baby of both, shall the judge of a court be 
employed in instructing the jury how to adjust the ac- 
count between them?’’ Section 948. When we think 
of the thousand occurrences of life to provoke an un- 
pleasant word, to stimulate anger, or a word of fault- 
finding, and think of the circumstances in domestic 
life from which they may arise, we can best under- 
stand the character of the inquiries likely to arise in 
the enforcement of the contract in the case at bar. 
That which should be a sealed book of family history 
must be opened for public inspection and inquiry. 
The law, except in cases of necessity, will not justify 
it. Adams v. Adams, 91 N. Y. 381, distinguished. 
Iowa Sup. Ct., June 6, 1889. Miller v. Miller. Opin- 
ion by Granger, J. 


MUNICIPAL CORPORATIONS—POWERS.—The Revised 
Statutes of [llinois, 1874, chapter 24, article 5, which 
empowers city councils to provide for and regulate the 
inspection of meat, poultry, etc., to prohibit any offen- 
sive or unwholesome business or establishment, and to 
do all acts and make all regulations necessary or ex- 
pedient for the promotion of health or the suppression 
of disease, does not empower a city council to erect 
and maintain a public slaughter-house, in the absence 
of any provision in its charter expressly conferring 
such power. If a slaughter-house within acity is an 
unwholesome business or establishment—and it needs 
no argument to establish the fact that it is—it may by 
proper ordinance be regulated; it may be prohibited. 
Under such circumstances, where there are both spe- 
cial provisions and a general provision relating to the 
same subject, as is the case here, the question arises 
whether the general provision shall enlarge the powers 
conferred by the special provisions of the statute, or 
shall the powers specially conferred alone be exercised ? 
In State v. Ferguson, 33 N. H. 427, where a question of 
this character was under consideration, it was said: 
“The express grant, then, of the power of legislation 
upon a particular subject limited by the terms of the 
grant in respect to its extent or objects and purposes, 
or in reference to the mode in which it is to be exer- 
cised, may be held, unless the contrary manifestly ap- 
pears to be the intention of the Legislature, upon a 
view of the entire act, to exclude all authority to leg- 
islate upon that subject beyond the prescribed limits. 
* * * It must be understood that the intention in 
the insertion of the general clause was to remove the 
implication which would otherwise arise, to restrain 





the city from enacting by-laws upon other subjects, 
and thus to empower them, by virtue of the special 
provisions conferring express power in the specified 
cases, to legislate upon those subjec ts under the limi- 
tations prescribed, and, by virtue of the general clause, 
upon all other matters coming within the scope of 
their municipal authority.’’ 1 Dill. Mun. Corp., § 316 
(2d ed.), lays down the rule as follows: * When there 
are both special and general provisions, the power to 
pass by-laws under the special or express grant can 
only be exercised in the cases and to the extent as re- 
spects those matters allowed by the charter or incor- 
porating act; and the power to pass by-laws under the 
general clause does not enlarge or annul the power 
conferred by the special provisions in relation to their 
various subject-matters, but gives authority to pass 
by-laws reasonable in their character, upon all other 
matters within the scope of their municipal authority.” 
See also City of Cairo v. Bross, 101 Ill. 475. Under 
these authorities, which we regard as declaring the 
correct rule on the subject, we do not think that sec- 
tion 78, relied upon, enlarged the powers conferred by 
the special provisions. We have been referred in the 
argument to the *‘ Slaughter-House Cases,”’ so called, 16 
Wall. 36, as an authority sustaining the ordinance in 
question. From an examination of the case cited, it 
appears that in 1869 the Legislature of the State of 
Louisiana passed an act to protect the health of the 
city of New Orleans, to locate the stock landings and 
slaughter-houses, and to incorporate the “Crescent City 
Live-Stock Landing and Slaughter-House Co.’’ Under 
the act all animals intended to be slaughtered were re- 
quired to be inspected and slaughtered at the com- 
pany’s slaughter-house, and all other slaughter-houses 
within the city were required to be civsed. The validity 
of the act was called in question mainly on the ground 
that the Legislature had no power to pass it, but the 
Supreme Court of the United States held that the Leg- 
islature had the power, and that the power was prop- 
erly exercised. But the decision has no bearing on the 
question involved in this record. The question here is 
not what power the Legislature has over the subject, 
or what power it may exercise, but the question is 
whether the Legislature has conferred the power on 
incorporated towns and villages organized under the 
General Incorporation Act. We entertain no doubt 
that the Legislature had ample power to authorize an 
incorporated town to establish and maintain an abat- 
toir, if it saw proper by appropriate legislation to do 
so; but whether that power has been conferred pre- 
sents entirely a different question, and one upon » hich 
the case cited has no bearing. The Legislature in the 
exercise of its legislative powers is unrestrained, except 
so far as limitations have been prescribed by the Con- 
stitution of the United States or of the State, while, on 
the other hand, a municipality can only exercise such 
powers as have been delegated toit by the Legislature. 
City of Milwankee v. Gross, 21 Wis. 243, is also relied 
upon as an authority to sustain the ordinance of the 
city. The ordinance in the case cited authorized the 
comptroller of the city to procure from the owner of a 
certain slaughter-house in the city the right of all city 
butchers to use the slaughter-house free of charge, and 
all persons were prohibited from slaughtering animals 
at any other place within thecity. The question arose 
as to the power of the city*to pass the ordinance, and 
it was held that the city had the power. But upon an 
examination of the case it will be found that the stat- 
ute under which the city acted was much broader than 
our statute. One clause of the act conferred the power 
“to direct the location and management of slaughter- 
houses and markets.”’ Under this and other provis- 
ions it was said: ‘* These provisions of the charter give 
the common council ample authority to establish city 
slaughter-houses, and regulate the management 
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thereof.”” There is such a distinction between the 
power conferred in the case cited and our General In- 
corporation Act that we do not regard the case as an 
authority; besides, the ordinance passed in the case 
cited is very different from the ordinance involved 
here. Ill. Sup. Ct., May 16,1889. Huesing v. City of 
Rock /sland. Opinion by Craig, C. J. 





—_——_—_—___——. 


CORRESPONDENCE. 


Tue Court orf APPEALS. 


Editor of the Albany Law Journal: 

Every lawyer in the State is interested in having the 
best possible Court of Appeals. Having given the sub- 
ject much thought, I inclose the result for considera- 
tion by the profession. The proposed changes are in 
italics. 

Yours, etc., 
NATHANIEL C. MOAK. 

ALBANY, Sept. 21, 1889. 


Concurrent Resolution proposing an amendment of sec- 
tion two of article sic of the Constitution, relative to 
the Court of Appeuls. 


Resolved (if the Senate concur), that section two of 
article six of the Constitution be amended so as to 
read as follows: Section 2. There shall be a Court of 
Appeals, composed of a chief judge and fourteen asso- 
ciate judges, who shall be chosen by the electors of the 
State, and shall hold their office for the term of four- 
teen years from and including the first day of January 
next after their election, except that the term of those 
first elected hereunder to complete the requisite ntwmber 
shall commence on the canvass showing their election 
and continue for fourteen years from and including the 
first day of January next thereafter. The present chief 
judge and judges shall compose a portion of said court 
until the expiration of their respective terms of office. 
At the first election of judges under this amendment 
every elector may vote for the chief, if one is to be then 
elected, and only five of the associate judges. Any five 
members of the court shall form a quorum,and the 
concurrence of four shall be necessary to a decision. 
On appeals from orders involving questions of practice 
only any three members of the court shall form a quo- 
rum, and the concurrence of two shall be necessary to a 
decision. In cases where, after argument, four members 
shall not concur, and in other cases which may not have 
been argued, the chief judge may order that the case shall 
be heard before not less than ten judges, when the con- 
currence of a majority of those before whom it iz heard 
shall be necessary to a decision. Two or more quorums 
of said court may sit at the same time. The court shall 
have the appointment, with the power of removal, of 
its reporter aud clerk, and of such attendants as may 


be necessary. 
—_——__@—____ 


NEW BOOKS AND NEW EDITIONS. 


Lacy’s Kent’s COMMENTARIES. 


The Blackstone Publishing Company of Philadel- 
phia have issued the first volume of a new edition of 
Kent’s Commentaries, revised and annotated by Wil- 
liam M. Lacy, of the Philadelphia bar. It is impossi- 
ble to judge of the work as a whole from the opening 
volume, the amount of addition and change to be 
noted in this being comparatively small. The late 
constitutional amendments and statutes are embraced 
ornoted. Judging from a cursory view of this vol- 
ume, we are led to expect faithful work and a valuable 
result in the whole. The book is well printed, and 
forms a number of the *‘ Text-Book Series.”’ 








MARTINDALE ON CONVEYANCING, 

The second edition of this treatise, edited by Lyne §, 
Metcalfe, Jr., the editor of the Central Law Journal, ig 
issued by the Journal Company of St. Louis, and is a 
comely volume of some 700 pages. The original work 
found such favor that in seven years another edition 
is thought to be warranted. The treatise is almost 
the sole occupant of the field. ‘The present editor was 
an assistant in the preparation of the original work, 
and of course is specially fitted to prepare the present, 
From our examination of the work, we can say thatit 
is singularly clear and condensed, and owes as little to 
the shears as any modern law book with which we are 
acquainted. The editor seems to have been exhaust- 
ive in his work. We thank him for putting over every 
page of the index the comforting words, ‘* The refer- 
ences are to pages,”’ thus saving time, trouble and vexa- 
tion of spirit in turning back to find out what the fig- 
ures mean. 





NOTES. 





N his brief in Gilman v. Gilman, 63 N. Y. 41, Mr. E, 
C. Benedict slyly remarks: ‘‘ We do not say that 
any of present or past counsel have not been faithful 
or true to their clients, nor that they have not earned 
all the money they have received, and less counsel in 
number and of less ability, integrity and position, 
could hardly have had influence and ingenuity and 
learning enough to have kept this estate unsettled so 
long. They have worked hard, always in some sense 
opposed to each other, but their differences seem to 
have been Pickwickian and political, and never to have 
interfered with the common purpose of working this 
rich placer.”’ 


*“«*Willfully’’ does not mean maliciously, nor even 
wantonly. It means rather intentionally, knowingly 
or purposely. ‘ Christ shed out willfully for man’ slife 
the blood that was within his veins.’ Foxe.’’ Mr. 0. 
P. Buel’s brief in Shea v. Sixth Ave. R. Co., 62 N. Y. 
180. 


Mr. Irving Browne, in his brief in Stannard v. Prince, 
64 N. Y. 300, says: ** The gentleman who sets up this 
precious theory of Jaw and morals lives in the City of 
Brotherly Love. Counsel are sometimes constrained 
to urge strange things, and surely a more iniquitous 
idea, under the guise of a legal proposition, was never 
presented to a court of justice.” 


In his brief in Shaw v. People, 63 N. Y. 36, Mr. James 
Gibson thus “ goes for’’ the prisoner: “ But now, with 
time and cool calculation, his old lusts and desires 
have returned, and to the shell, from which by his 
penitence perhaps the devils that once dwelled there 
had been temporarily exorcised, have now come back, 
‘bringing with them seven other devils,’ and the pres- 
ent state of that man is worse than before. He is not 
the first man, whoin the utter meanness of his heart, 
has attempted to throw off on to another the punish- 
ment due to his own misconduct. It was ‘the woman 
whom thou gavest to be with me; she gave me, and | 
did eat.’ Adam had a living victim on whom he could 
charge the crime, but the miserable criminal standing 
before the court, with the vileness of the jackal digs 
up the remains of his murdered wife, and charges upon 
her the offense of which he alone is guilty. ‘It was the 
woman,’ he says, ‘that killed herself and her chil- 
dren.’ Surely it was a woman—no, I will not call her 
by that pureand holy name which was given by our 
Father to the first mother—but will call the paramour 
in this crime by the name she deserves, of harlot and 
adulteress—it was by her that Charles Shaw was led 
into this abyss of wickedness.”” ‘‘ The feet of both, in 
the expressive language of the holy writ, ‘take hold on 
hell.’ ”’ 
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ALBANY, OcToBER 5, 1889. 








CURRENT TOPICS. 





HE scheme of Mr. Moak, published in this jour- 
nal last week, for the reforming of the Court 

of Appeals in a manner which will enable it to do 
its work promptly and permanently, meets our 
hearty approval. In fact it is very similar to what 
we have repeatedly advocated in these columns. 
We believe the present system finds very little favor 
among lawyers. It is a remarkable evidence of the 
carelessness of the profession and the public in al- 
lowing the democratic theory of judicial elections 
by the people to be disregarded, and in suffering 
the power of choosing seven judges, practically for 
as long « term as those chosen by the people, to be 
put into the hands of the governor. A permanent 
force of fourteen or fifteen judges is probably nec- 
essary to the proper dispatch of the Court of Ap- 
peals business. This is demonstrated by the fact 
that the old court have unloaded six hundred 
causes upon the new court, and themselves start off 
ona fresh career with eight hundred new causes. 
Meanwhile how is the Supreme Court getting on, 
deprived of seven judges imported to the Court of 
Appeals bench under the puerile pretense that they 
would be needed there only a short time and then 
would be returned to the post to which they were 
elected? The people had just elected twelve addi- 
tional Supreme Court justices to enable that court 
to keep up. Some of the Supreme Court judges 
to our knowledge are overworked and breaking 
down in health. We understand that this 
precious scheme was the invention of Judge Rapallo. 
If so, it is one thing for which the people owe him 
no gratitude. What could have been the pretext or 
excuse for it, we cannot conceive, unless it was the 
well-known sensitiveness of some of the Court of 
Appeals about being helped, or being lost to public 
distinction in a multitude of judges. The people 
exist not for the Court of Appeals, but the Court of 
Appeals exists for the people. The people are en- 
titled to have their judicial business transacted 
promptly, and by persons whom they have dele- 
gated to this particular post of magistracy, and 
should not be put off with such an unsatisfactory 
makeshift as the present. So we belicve the sooner 
we take the back track, send these Supreme Court 
justices where they came from,and furnish a new and 
efficient court of last resort, the better. If any of 
them want to stay where they are, and the people 
are willing, let them be properly elected. They are 
good men, lawyers and judges, and several of them 
certainly would do honor to the permanent ultimate 
bench. Their places could be easily supplied in the 
Supreme Court. Mr. Moak’s plan would enable the 


court to sit constantly in two departments, with 
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judges enough in each, while others were resting. 
Five judges are ordinarily as good, if not better, 
than seven, and not soapt to disagree. Three are 
plenty for appeals from practice orders. In great 
questions, like those involving constitutional points, 
a larger number may be convened. There is noneed 
of a permanent chief justice for the second quorum. 
Let them choose their own presiding ofticer—per- 
haps the senior would be the natural choice. Such 
acourt will be able to do the business for many 
years—we will not venture to predict how many, 
for the growth of our State cannot be foretold. But 
let something be done about this matter at the next 
session of the Legislature, for it will require two 
years before an amendment to the Constitution can 
be submitted to the electors. Meanwhile we expect 
to hear of about twenty different schemes, each 
lawyer having a peculiar and unreasoning prefer- 
ence for the child of his own brain, and that when 
there has been a certain amount of wrangling, and 
the wiseacres and graybeards of the New York City 
Bar Association have uttered their fiat—without 
which let no man wink!—there will be nothing 
whatever done, and the thing will go on just as at 
present. 


Marshal Neagle has been discharged by Judge 
Sawyer. This is not unexpected, and it is right. If 
a court of justice has not an inherent power to pro- 
tect its magistrates against assassination, it is a sin- 
gular state of affairs. We do not understand that 
Judge Sawyer found any difficulty in coming to 
this conclnsion. But if he had said, ‘‘ aut viam in- 
veniam, aut faciam,” he could not have been 
blamed. Judge Hogeboom to William A. Beach, 
who exclaimed, ‘ There is no precedent for such a 
ruling,” blandly replied, ‘* Then we will make one.” 
The present is a good precedent. The Federal 
courts, although the creatures of statute, and exer- 
cising only statutory powers in the States, have the 
inherent right to prevent the murder of their mag- 
istrates on their way to court, and while in court, 
and on their return. This whole affair, and the at- 
titude of certain lawyers more or less prominent and 
able, but always capable of rendering themselves 
prominent, if not of convincing the world that they 
are able, has led us to observe how much more care- 
ful some people are of the lives of good and useful 
men than of the lives of bad and useless men. Some 
people seem to think that Justice Field ought to 
have submitted lamblike to being killed by this 
border ruffian, bully, murderer and desperado, and 
to have lain quietly in his grave while the State gov- 
ernment went through the form of trying his mur- 
derer. There is a mysterious but unmistakable ad- 
miration in the common mind of men who defy 
the law and indulge in dangerous violence; of 
prize-fighters who pummel one another to a jelly 
(Californiasets up prizes for these); of men who “‘go 
heeled ” to shoot at sight peaceable men who have 
displeased them; of cowboys who intoxicate them- 
selves and ride whooping and shooting at night, 
and ‘‘ clean out the town;” of train and coach rob. 
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bers, who “ hold up ” these conveyances and despoil 
their passengers. Such outlaws forsooth must have 
all the technicalities and presumptions of law ob- 
served and indulged in their favor after the act, but 
if their victims propose to protect themselves, men 
raise great difficulties and grave doubts. It seems 
difficult to warrant a prudent precaution, but not so 
difficult to justify or excuse an excess of force, or an 
undue exuberance of spirits, or an overflow of wrath. 
We recollect that there were creatures who depreca- 
ted the killing of Booth, the assassin of President 
Lincoln, and we understand that Corbett, who killed 
him at the command of his superior officer, was al- 
ways blamed by many for his act, and went to his 
grave in an insane apprehension that he was dogged 
and persecuted on account of it. And yet so in- 
consistent is human nature that many applauded 
Mason for deliberately trying to assassinate his pris- 
oner, Guiteau, and he was pardoned by the presi- 
dent, and received a considerable sum of money for 
his dastard act. Society owes to its citizens not 
only the duty of punishing, but of preventing mur- 
der when it can. Now we regard Mr. Neagle’s act as 
one of the most wholesome that ever occurred in 
this country. He deserves the thanks of every lover 
of law, order and justice in the land. He well de- 
serves the watch which Justice Field put on him in 
return for his faithful watch. If there were more 
officers of justice like Nagle we should hear less of 
vendettas in Kentucky and Tennessee, and of the 
offenses of ‘‘ moonshiners” and of train robberies. 
We expect however to see that woman, Sarah Al- 
thea Sharon Hill Terry, at large, roaming about, 
breathing threatenings, and perhaps executing 
slaughters, all because she is a bad and useless 
party, and the publie are too careless to guard good 
and useful persons against her, in the false-chival- 
ric notion that it is not manly to cage a she wild- 
beast. Mark our prediction—there will be trouble 
yet from this reckless, half-crazy devil. She has 
earned the prison several times over. Better put 
her away before she does or inspires more mischief. 
We regret to see the Chicago Legal News record- 
ing itself among those who are more careful of the 
lives of bad men than of good men. Perhaps Sister 
Bradwell is stirred to sympathy with Sarah Althea, 
but we hope not. Jt seems that Mr. Justice Field, 
naturally averse to being assassinated, has suggested 
that it would be wise for the government to protect 
the judges by a body-guard in turbulent regions. 
Hereupon the News objects to such ‘‘ pomp and 
show,” believes that the greatest protection of the 
judges “isin a modest, firm and impartial per- 
formance of their judicial duties,” and concludes 
with the following: ‘‘ Ifa judge’s life is taken, his 
murderer is liable to be hung. If he is assailed in 
the performance of his official duties or otherwise, 
the assailant is liable to be punished under the 
criminal laws of the land, the same as if he had 
taken the life or assailed any other citizen. It is at 





least the theory of our government that all citizens 
stand equal before the law as to the protection of 








life, liberty and property. We are against class 
legislation or protection for individuals of a class, 
We hope in America the day will never come when 
it will by law be made the duty of the marshal or 
sheriff and his assistants, with drawn swords, to escort 
and guard the judges of our land to and from their 
carriages to the places of holding court. No one 
has a more exalted opinion of our judges, State and 
Federal, than we have, and for this reason we ob- 
ject to making them dependent upon a semi-mili- 
tary system for protection. We repeat, their great- 
est protection is in the hearts of the people, not in 
drawn swords and fire-arms.” This reminds us of 
Esek Cowen’s satire on Judge Gould’s doctrine 
about the rights of travellers on highways at rail- 
way crossings, in which he made the judge observe: 
‘Any person on the point of being killed is bound 
to stand still and look both ways at the same time. 
Otherwise the killing, although not praiseworthy, is 
damnun absque injuria.” We should think that Chi- 
cago people, living on the brink of a crater, would 
have a disposition to adopt precautions to protect 
their own lives and those of other righteous and 
reputable persons, but it seems that the Mews would 
prefer to have their police depend on the love of 
the anarchists evinced by their bombs, and to have 
the police go about with olive branches. So we 
suppose if a wild Chicago mob should threaten to 
assail the printing-house of Brother and Sister 
Bradwell, they would adopt no precautions, as sav- 
oring of “ pomp and show,” but hang out white 
flags and set up afree lunch. Such a theory would 
have been a fine protection for Justice Field! He 
would have found an excellent safeguard in the 
“heart ” of Terry, and his “own modest, firm and 
impartial performance of his judicial duty.” Let it 
be understood in Kentucky, Tennessee, Texas and 
the wild mining regions of the west, that the judges 
are not to be protected by force against violence, 

and what would avail all this sentimental nonsense 
about the love and respect of the people? There is 
no more “ pomp and show ” about a body-guard for 
the judges in disorderly regions and against openly- 

threatened violence than there is in the uniforms, 

clubs and pistols of the Chicago police, without 
which the lives of the proprietors of the Chicago 
Daily News would not be worth an hour’s purchase. 
But the judge’s murderer ‘is liable to be hung.” 

Such is the theory, not very well carried out in prac- 
tice. But what reasonable objection is there to 
“the ounce of precaution worth a pound of cure?” 

It is much more agreeable to the judge, and much 
safer for the community. We rather guess that 
Brother Bradwell, if now a judge as he once was, 

would not refuse a body-guard against the anar- 
chists on the ground of ‘‘ pomp and show,” and asa 
‘*semi-military system.” 








NOTES OF CASES. 


N Matter of Bertholf v. Carr, 24 N. Y. St. Rep. 





805, the General Term of the First Department, 
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in July last, held, that where a disputed claim 
against a decedent's estate is referred under the 
statute, and the claimant recovers judgment, he is 
not entitled as a matter of right to his necessary 
disbursements, but the allowance of them is dis- 
cretionary. Thisis based on Miller v. Miller, 32 
Hun, 481, in the General Term of the Third De- 
partment, holding that section 3246 of the Code of 
Civil Procedure is a substitute for section 317 of the 
old Code. Miller v. Miller was expressly overruled 
in November, 1886, by the Court of Appeals, in 
Larkins v. Maxon, 103 N. Y. 680, which holds that 
section 317 of the old Code was not repealed by the 
Repealing Act of 1880, and approves Arill v. Brow- 
nell, 40 Hun, 72; Sutton v. Newton, 15 Abb. N. C. 
452; Hall v. Edmunds, 67 How. Pr. 202; and Over- 
heiser v. Morehouse, 16 Abb. N. C. 208. 


In Richards v. La Towrette, 35 Hun, 623, an action 
by the general assignee of a private banker, for the 
foreclosure of a mortgage, a defendant set up a set- 
off of a deposit made by him with the banker. The 
mortgage was not due until after the date of the as- 
signment, nor had the deposit been demanded. 
Held, not a valid set-off or counter-claim. The 
court said: ‘‘In Richards v. Village of Union, 48 
Hun, 263, we held that the plaintiffs, being the 
owners of an order for the payment of money before 
itcame due, they were clothed with all the rights 
of assignees before maturity of negotiable instru- 
ments, and that the defendant was not entitled to 
offset as a counter-claim against the said order, the 
balance of money due it from the firm. Our decis- 
ion was placed upon the ground that ‘at the time 
of the assignment the defendant was not entitled to 
offset or counter-claim against said order, the bal- 
ance of money due to it, $221.17. Before the order 
came due the defendant had notice of its assign- 
ment to plaintiffs. If the defendant on the day be- 
fore the assignment, or the day after the assign- 
ment, had commenced the action to recover the 
balance due its treasurer, the order in question 
would not have been a legal offset or counter-claim 
against the balance due to the defendant.’” “In 
Smith v. Felton, 483 N. Y. 421, the note on which 
the assignees brought the action was not due at the 
time of the assignment to them, or at the time of 
the failure of their assignor, nor was the note on in- 
terest, and it was said therefore ‘the holder would 
lose nothing by a present payment,’ and in that case 
‘the plaintiffs took title to the note, subject to the 
equitable claim of the defendants, as it existed at 
the time of the assignment, which was to set off 
their debt against the note to the amount of the 
latter, and the legal title will not avail to defeat 
this prior equity of the defendants.’ Thus it ap- 
pears that the right to set-off was rested upon the 
circumstance, that although the note was not due, 
yet as it did not bear interest, the holder, at the 
time of making the assignment thereof, would not 
suffer by a set-off. In the circumstance we have 


mentioned that case differs from the one before us. 
In Lindsay v. Jackson, 2 Paige, 581, the debt of the 








complainants, who sought to compel an offset, was 
not due, and the debt to them from the defendant 
was overdue, and an injunction restraining the de- 
fendants from disposing of their debt was sus- 
tained, and the chancellor observes: ‘The com- 
plainants alone had any interest in obtaining the 
time of credit which was given on these demands. 
It might present an entirely different question if 
the defendants’ debt was now due from the com- 
plainants, who were seeking to compensate it by a 
claim against the defendants, payable at a future 
day.’ See Young v. Guy, 10 J. B. Moore, 198. 
That case furnishes no authority for the contention 
of the defendants here. In section 501 of the Code 
of Civil Procedure it is provided that a counter- 
claim, in an action on a contract, may be set up of 
‘any other cause of action on contract existing at 
the commencement of the action.’ That provision 
is limited and restricted however by the language 
found in section 502 of the Code of Civil Proced- 
ure. In subdivision 1 of the latter section it is pro- 
vided that ‘if the action is founded upon a con- 
tract which has been assigned by the party thereto, 
* %* * a demand existing against the party 
thereto * * * atthe time of the assignment 
thereof, and belonging to the defendant, in good 
faith, before notice of the assignment, must be al- 
lowed as a counter-claim, to the amount of the 
plaintiff's demand, if it might have been so allowed 
against the party or the assignee, while the contract 
belonged to him.’ Applying the provision just 
quoted to the case in hand, it isto be observed that 
while the bond and mortgage belonged to Rock- 
well they were not due, and therefore the defend- 
ants’ claim was not such an one as ‘might have 
been so allowed against the party while the con- 
tract belonged to him.’ Wells v. Stewart, 3 Barb. 
40. In Bradley v. Angel, 3 Comst. 475, the com- 
plainants held debts which were not due, and they 
sought to compel an offset against them of debts 
held by the defendants’ testator which were over- 
due; and in speaking of the situation, Gardiner, J., 
says: ‘ The proposition is, in effect, to change the 
contract of the parties in some of its most impor- 
tant provisions, in order to meet a supposed equity 
arising from matters ex post facto.’ In Martin v. 
Kunzmuller, 37 N. Y. 897, it was held, that ‘in an 
action by an assignee, the defendant cannot offset a 
note made by the assignor which fell due after the 
assignment of the subject of the action was made.’ 
Seymour v. Dunham, 24 Hun, 95, is distinguish- 
able from the case before us. There the action was 
upon a promissory note which fell due before the 
holder thereof made an assignment to the plaintiffs, 
who brought an action thereon, and an outstanding 
certificate was allowed to be offset, although the de- 
fendant had made no demand for the money depos- 
ited, a majority of the court being of the opinion 
that as the banker had become insolvent, ‘no de- 
mand of the deposit is needed for his protection,’ 
and that deposits are debts payable in presenti, and 
it was also intimated, viz., that ‘no demand was 
needed when the deposit was to be used only as a 
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set-off or defense.’ In Jordan v. National Shoe and 
Leather Bank, 74 N. Y. 470, it was held that a bank 
‘has not aright to retain the balance of a cus- 
tomer’s deposit to pay or apply upon an indebted- 
ness of the customer to the bank not yet matured.’ 
In Munger v. Albany City Nat. Bank, 85 N. Y. 580, 
it was held that there is no right of action upon a 
certificate of deposit in ordinary form issued by a 
bank until demand of payment, and in the latter 
case the court observed, in reference to Smith v. 
Felton, supra, viz.: ‘ We repeat that there the de- 
fendants were willing and desirous to pay the debt 
owing by them, whether then payable or not, and 
had so acted as to make the debt owing to them be- 
come accrued, due and payable, and the debtor to 
them was insolvent.’ In respect to the case in hand 
we are led to apply the remark found in Myers v. 
Davis, 22 N. Y. 492, in the opinion of Denio, J., viz.: 
‘The defendants’ difficulty is that at the time of 
the assignment they had no demand against any one’ 
entitling them to a set-off, and by the assignment 
the creditors have become interested in the proceeds 
of the bond and mortgage, and to allow an offset 
‘would change the contract of the parties to the 
prejudice of the other creditors of the’ assignor.” 


——__—_¢_____——— 


ELECTIONS—QU ALIFICATIONS—POLYGAMY 
—QUALIFICATION OF ELECTORS. 





IDAHO SUPREME COURT, JULY 22, 1889. 


Woo.Ley v. WATKINS.* 


Orders, organizations or associations which teach, advise, 
counsel, encourage or practice the commission of crimes 
forbidden by law, are criminal. 

To be a member of such an organization makes one as guilty 
in contemplation of law as if actively engaged in promot- 
ing the unlawful objects. 

The organic act confers concurrent power upon the Territo- 
rial Assembly of Idaho to prescribe the qualifications 
and disabilities of voters of the Territory,and to provide a 
mode by which those qualifications may be ascertained. 

The act of Congress of March 22, 1882, touching the qualifica- 
tions of electors in the Territories, does not repeal sec- 
tions 1851 and 1860 of the organic act, which gives the 
Territorial Legislature power to prescribe the qualifica- 
tions of voters of the Territory. 

The Territorial statute of February 3, 1885, which prescribes 
the qualifications of voters of the Territory, and provides 
that those qualifications may be ascertained by the oath 
of the electors, is not repugnant to the Constitution of the 
United States. 

PPEAL from District Court, Bingham county. Ap- 
peal by H. S. Wooley from a judgment rendered 
against him on the 16th day of October, 1888, in Bing- 
ham county, by the District Court of the Third Judi- 
cial District of the Territory of Idaho, dismissing his 
complaint and application for a writ of mandamus 
against C. N. Watkins, registrar of voters in Paris 
precinct, Bear Lake county, to compel him to register 
his name in the list of voters of that precinct. The 
opinion shows the facts. 


Sheeks & Rawlins, for appellant. 


R. Z. Johnson, attorney-general, and Smith & Smith, 
for respondents. 


Wetr, ©. J. The argument of this case at bar took 
a wide range, but the real questions involved lie in a 


*22 Pac. Rep. 102. 








narrow compass. They may be briefly stated in the 
following order: (1) Was the relator, at the time he 
demanded and was refused registration, a member of 
any order, organization or association, and if so, does 
that order, organization or association teach, advise, 
counsel or encourage its members, devotees or other 
persons to commit the crimeof bigamy or polygamy, 
or any other crime forbidden by law, as a duty arising 
from membership in such order, organization or asgo- 
ciation? (2) Has the Territorial Legislature the power 
to legislate upon the subject of the elective franchise, 
and prescribe the qualifications of voters of the Terri- 
tory, and to declare by statute that these qualifications 
shall be verified by the oath of the elector? (3) If so, 
did that legislative body exceed its power and infringe 
upon any of the provisions of the Constitution of the 
United States in the exercise of that power? 

The relator and respondents disposed of one of the 
questions of fact involved in the first proposition by a 
stipulation in writing, which was given in evidence 
upon the trial below. This stipulation is expressed in 
these words: “‘In this cause the following facts are 
agreed to: That the plaintiff is a native-born citizen of 
the United States, over twenty-one years of nage, and 
has resided in Bear Lake county and Paris precinct for 
ten years; that he is not under guardianship, non com- 
pos mentis, or insane, and that he has never been con- 
victed of felony, bribery or treason; that he is nota 
bigamist or polygamist; that he does not teach, ad- 
vise counsel or encourage persons to commit the crime 
of bigamy or polygamy, or any other crime defined by 
law, or to enter into the relation known as the ‘ plu- 
ral’ or ‘celestial’ marriage, unless he does so by the 
bare fact that he is a member of the Mormon Church; 
that he is a member of what is known as the ‘ Utah,’ 
or regular, branch of the Mormon Church, as distin- 
guished from the recognized, or ‘ Josephite,’ branchof 
said church,” 

By this agreement the fact is admitted that the re- 
lator was, at the time he applied for and was refused 
registration, a member of an order or organization oras- 
sociation known as the ** Utah,’”’ or regular, branch of 
the Mormon Church. And the learned judge before 
whom the case was tried found from the evidence be- 
fore him the fact that the order, organization or asso- 
ciation known as the ‘‘ Utah,”’ or regular, branch of 
the Mormon Church, of which the relator, by the 
agreement above recited, admits that he is a member, 
teaches, advises, counsels and encourages its mem- 
bers, devotees and others to commit the crime of big- 
amy or polygamy, as a duty arising or resulting from 
membership in said order, organization or association. 
From a careful review of the evidence recited by the 
judge in his findings, we think it is amply sufficient to 
sustain his conclusions of fact on this point. 

The consideration of the second proposition requires 
an examination of the scope of the legislative power 
given by Congress to the Legislative Assembly of the 
Territory of Idaho. This power is embraced in the or- 
ganic act, and is to be found in sections 1851 and 1860of 
the Revised Statutes of the United States. Section 
1851 provides that ‘the legislative power of every Ter- 
ritory shall extend to all rightful subjects of legisla- 
tion not inconsistent with the laws and Constitution 
of the United States.”” Section 1860 declares that “at 
all subsequent elections however, in any Territory 
hereafter organized by Congress, as well as at all elec- 
tions in Territories already organized, the qualifica- 
tions of votersand of holding office shall be such a8 
may be prescribed by the Legislative Assembly of each 
Territory, subject nevertheless to the following re- 
strictions, * * * namely: (1) The right of suffrage 
and of holding office shall be exercised only by citizens 
of the United States above the age of twenty-one years, 
and by those above that age who have declared on 
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oath, before a competent court of record, their inten 
tion to become such, and have taken an oath to sup- 
port the Constitution and government of the United 
States. (2) ‘There shall be no denial of the elective 
franchise, or of holding office, to a citizen on account 
of race, color or previous condition of servitude. (3) 
No officer, soldier, seaman, mariner or other person in 
the army or navy, or attached to troops in the service 
of the United States, shall be allowed to vote in any 
Territory by reason of being on service therein, unless 
such Territory is, and has been for the period of six 
months, his permanent domicile. (4) No person be- 
longing to the army or navy shall be elected to or hold 
any civil office or appointment in any Territory,” ex- 
cept officers of the army on the retired list. 

That these sections of the organic act confer upon 
the Territorial Assembly of Idaho the power to legis- 
late upon the question of suffrage, and to prescribe the 
qualifications of voters in the Territory, subject tothe 
conditions and restrictions contained in said act, is, 
we think, very plain; too plain indeed to admit of ar- 
gument. But it is contended by the learned counsel 
for the appellant, thatif they do confer such power, 
Congress afterward, by the act of March 22, 1882, hav- 
ing assumed to legislate upon the same subject, 
thereby withdrew or revoked that power, and that the 
Territorial statute in question, having been passed af- 
ter that withdrawal or revocation, is void for want of 
authority in the Territorial Assembly to pass it. This 
theory of interpretation is in effect that Congress, by 
the act referred to, repealed those provisions of the or- 
ganic act above recited, which confer power upon the 
Territorial Legislature to prescribe the qualifications 
and disabilities of voters of the Territory. This view 
may commend itself for ingenuity, but cannot be rec- 
ognized as sound. It is not a correct construction of 
the statutes referred to. If Congress intended that 
act to have any such effect, it would have so declared 
by express terms, and would not have left its intention 
toinference. Repeal by inference or implication is 
not favored in the law. It is held to occur only where 
different statutes cover the same ground, and there is 
aclear and irreconcilable conflict between the earlier 
and the later. Board v. Coal Co., 93 U. 8.619; Movius 
v. Arthur, 95 id. 144; Arthur v. Homer, 96 id. 137; 
Chew Heong v. United States, 112 id. 536. A careful 
reading and comparison of the provisions of the act of 
Congress of March 22, 1882, and those of the act of the 
Territorial Assembly of February 3, 1885, which bear 
upon this subject, fail to develop such a clear and ir- 
reconcilable conflict between them as brings them 
within the rule above stated; but on the contrary, 
plainly shows that the power conferred by Congress 
upon the Territorial Assembly to prescribe the qualifi- 
cations and disabilities of voters in the Territory is 
not absolute, and exclusive of the power of Congress 
to legislate upon the same subject, but is concurrent, 
and must be exercised subject to the constitutional 
limitations and restrictions imposed by Congress in 
the organic act. 

The question involved in the third proposition is 
more difficult, and its solution requires careful 
thought. It is contended that those parts of the act 
of the Territorial Legislature which prescribe the 
qualifications of electors of the Territory, and which 
require those qualifications to be verified by the oath 
of the elector, are in conflict with those provisions of 
the Constitution of the United States which declare (1) 
that Congress shall make no law respecting an estab- 
lishment of religion, or prohibiting the free exercise 
thereof; (2) that no religious test shall be required as 
& qualification to any office of trust under the United 

3; (3) that no bill of attainder or ex post facto law 
shall be passed; and (4) that no person shall be de- 
prived of life, liberty or property without due process 











of law. Those parts of the Territorial statute objected to 
as obnoxious to these provisions read as follows: ‘No 
person who isa bigamist or polygamist, or who teaches, 
advises, counsels or encourages auy person or persons 
to become bigamists or polygamists, or to commit any 
other crime defined by law, or to enter into what is 
known as‘ plural’ or ‘ celestial’ marriage, or who is a 
member of any order, organization or association 
which teaches, advises, counsels or encourages its 
members or devotees, or any other persons, to commit 
the crime of bigamy or polygamy, or any other crime 
defined by law, either as a rite or ceremony of such 
order, organization or association, or otherwise, is per- 
mitted to vote at any election, or to hold any position 
or office of honor, trust or profit within this Terri- 
tory.’’ Rev. Stat. 1887, §501. That part of the oath 
which the elector is required to take to verify that he 
is not within the scope of any of these disabilities is as 
follows: *‘I do swear that Iam nota bigamist or po- 
lygamist; that lam nota member of any order, or- 
ganization or association which teaches, advises, coun- 
sels or encourages its members, devotees or any other 
persons to commit the crime of bigamy or polygamy, or 
any other crime defined by law, asa duty arising or re- 
sulting from membershipin such order, organization or 
association, or which practices bigamy or polygamy, or 
plural or celestial marriage, as a doctrinal rite of such 
organization; that Ido not, and will not, publicly or 
privately, orin any manner whatever, teach, advige, 
counselor encourage any person to commit the crime 
of bigamy or polygamy, or any other crime defined by 
law, either asa religious duty or otherwise; that I do 
regard the Constitution of the United States, and the 
laws thereof, and of this Territory, as interpreted by 
the courts, as the supreme law of the land, the teach- 
ings of any order, organization or association to the 
contrary notwithstanding.” 

More than three-quarters of a century ago that great 
lawyer and eminent jurist, Chief Justice Marshall, an- 
nounced a rule of interpretation in cases involving al- 
leged conflicts between statutes and constitutions, 
which has ever since commanded tbe highest respect 
of courts of justice. In Fletcher v. Peck, 6 Cranch, 87, 
he said: **The question whether a law be void for its 
repugnancy to the Constitution is at all times a ques. 
tion of much delicacy, which ought seldom, if ever, to 
be decided in theaffirmative in « doubtful case. The 
court, when impelled by duty to render such a judg- 
ment, would be unworthy of its station could it be 
unmindful of the solemn obligations which that sta- 
tion imposes. Butit is not on slight implication and 
vague conjecture that the Legislature is to be pro- 
nounced to have transcended its powers and its acts 
to be considered as void. The opposition between the 
Constitution and the law should be such that the judge 
feels a clear and strong conviction of their incompati- 
bility with each other.”” And more than fifty years 
ago Chief Justice Shaw, in considering this question 
in the Wellington Case, 16 Pick. 95, used similar, if not 
stronger, language. In that case he declared that 
**the delicacy and importance of the subject may ren- 
der it not improper to repeat what has been so often 
suggested by courts of justice, that when called upon 
to pronounce the invalidity of an act of legislation, 
passed with all the forms and solemnities requisite to ~ 
give it the force of law, courts will approach the ques- 
tion with great caution, examine it in every possible 
aspect, and ponder upon it as long as deliberation and 
patient attention can throw any new light upon the 
subject, and never declare a statute void unless the 
nullity and invalidity of the act are placed in their 
judgment beyond reasonable doubt.” Again Mr. Jus- 
tice Washington, in rendering the opinion of the court 
in Ogden v. Saunders, 12 Wheat. 213, which involved a 
like question, said: ‘* If Icould rest my opinion in fa- 
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vor of the constitutionality of the law on which the 
question arises on no other ground than this doubt so 
felt and acknowledged, that alone would, in my esti- 
mation, be a satisfactory vindication of it. Itis buta 
decent respect due to the wisdom, the integrity and 
the patriotism of the legislative body by which any 
law is passed, to presume in favor of its validity, until 
its violation of the Constitution is proved beyond all 
reasonable doubt.’”’ This rule has been recognized and 
followed ever since by all the courts of last resort, 
State and Federal, in the United States, in cases 
where they have been called upon to decide questions 
of this kind. 

It will be observed by a careful examination that the 
law objected to as being repugnant to the first two 
provisions of the Constitution above recited is not di- 
rected against the entertaining and free exercise of re- 
ligious opinions and religious beliefs, but is expressly 
aimed against such overt acts as violate the law in 
putting those opinions and beliefs into practice. While 
Congress, and consequently the Territorial Assembly, 
are deprived of all legislative power over mere opinion, 
they are left free to reach actions which are of a crim- 
inal nature, and are in violation of social duties, and 
subversive of good order. This distinction is stated 
with great clearness by the Supreme Court of the 
United States, in the Reynolds Case, 98 U. S. 166. 
Chief Justice Waite, in delivering the opinion of the 
court, in a few appropriate and well-chosen illustra- 
tions demonstrated the distinction with great force. 
He there said that “laws are made for the government 
of actions, and while they cannot interfere with mere 
religious belief and opinions, they may with practices. 
Suppose one believed that human sacrifices were a 
necessary part of religious worship, would it be seri- 
ously contended that the civil government under 
which he lived could not interfere to prevent a sacri- 
fice? Or if a wife religiously believed it was her 
duty to burn herself upon the funeral pile of her dead 
husband, would it be beyond the power of the civil 
goverument to prevent her carrying her belief into 
practice? So here, asa law of the organization of so- 
ciety, under the exclusive dominiun of the United 
States, it is provided that plural marriages shall not be 
allowed. Can a man excuse his practices to the con- 
trary because of his religious belief? To permit this 
would be to make the professed doctrines of religious 
beliefs superior to the law of the land, and in effect to 
permit every citizen to become a law unto himself. 
Government could exist only in name under such cir- 
cumstances.” This reasoning and those illustrations 
apply with as much appropriateness and force to the 
case iu hand as they do tothe one cited, and we do not 
think it necessary to extend the length of this opinion 
by further discussion to establish the soundness of the 
distinction pointed out. Orders, organizations and 
associations, by whatever name they may be called, 
which teach, advise, counsel or encourage the practice 
or commission of acts forbidden by law, are criminal 
organizations. To become and continue to be mem- 
bers of such organizations or ussociations are such 
overt acts of recognition and participation as make 
them particeps criminis, and as guilty, in contempla- 
tion of criminal law, as though they actually engaged 
in furthering their unlawful objects and purposes. 

To demonstrate the unsoundness of the position so 
earnestly urged by appellant’s counsel, namely, that 
the statute in question is in conflict with that provis- 
ion of the Federal Constitution which declares against 
the passage of ex post facto laws, it is only necessary to 
compare the terms of the statute with what the courts 
have so often defined this provision to mean. They 
have decided time and again that an ex post facto law, 
within the meaning of this clause, is “‘one which is 
enacted after the offense has been committed, and 








which, in relation to it or its consequences, alterg 
the situation of the accused to his disadvantage.” 1 
Kent Com. 409; Cummings v. State of Missouri, 4 
Wall. 277; Ex parte Garland, id. 383; Fletcher v. Peck, 
6 Cranch, 97; Sedg. Stat. & Const. Law (2d ed.), 558; 
Pierce v. Carskadon, 16 Wall. 234. 

By a careful reading of the law objected toit will be 
observed that it treats of the present and future, and 
not of the past. Its operation is entirely present and 
prospective, and does not come within the scope of 
the above definition, and is in no sense ex post facto. It 
does not possess any of the features or characteristics 
of such a law. A law which simply prescribes the 
qualifications of voters, and provides a mode of ascer- 
taining those qualifications, does not, in our view, con- 
flict with this clause of the Constitution. ‘‘A State 
having the sovereign power to prescribe the qualifica- 
tious of its electors may impose a test oath to be taken 
by every voterat the poll. This in no way violates the 
Constitution of the United States."’ Blair v. Ridgely, 
41 Mo. 63; Innis v. Bolton, 17 Pac. Rep. 264. It is also 
insisted that the law in question is null and void, be- 
cause it violates that provision of the Constitution of 
the United States which declares ‘‘that no person 
shall bedeprived of life, liberty or property without 
due process of law.” The law under consideration 
does no more than prescribe the qualifications and dis- 
abilities of voters of the Territory, and points out the 
mode by which these qualifications and disabilities 
shall be ascertained. It is difficult to see wherein 
these provisions are inconsistent with this clause of 
the Constitution. “Among the absolute, unqualified 
rights of the States is that of regulating the elective 
franchise; it is the foundation of State authority. 
The right of suffrage is altogether a conventional one, 
It may be granted, abridged or taken away by the 
Sjate government in its discretion, except so far as it 
issecured by the State Constitution.” Anderson v. 
Baker, 23 Md. 531. 

Upon a careful consideration of the whole case, we 
are unable to discover that the statute in question is so 
clearly repugnant to the provisions of the Constitution 
of the United States as would justify us in declaring 
it void on that ground, and the judgment of the court 
below must therefore be affirmed. 

Judgment affirmed. 

All concur. 


Berry, J. This case came up from the District 
Court, Bingham county, on appeal from an order re- 
fusing a writ of mandamus. The only points relied on 
by the appellants, or urged at the hearing are: “ That 
the Legislature of this Territory had no authority to 
enact the law prescribing the qualification of voters, 
passed February 8, 1887, aud especially sections 501 
aud 504 of that act.’”’ The provision especially ob- 
jected to is a part of sectiun 501 of the statutes of 
Idaho, which reads as follows: ‘*No person who is a 
member of any order, organization or association 
which teaches, advises, counsels or encourages its 
members or devotees, or any other persons, to commit 
the crime of bigamy or polygamy, or any other crime 
defined by law, either asa rite or ceremony of such or- 
der, organization or association, or otherwise, is per- 
mitted to vote at any election,” etc. The oath which 
the applicant is prescribed to take is prescribed by sec- 
tion 504. The two sections do not fully correspond. 
While the latter section only relates to acts and teach- 
ings enjoined as a doctrinal rite of such organization, 
the former prescribes the same acts and teachings en- 
joined asa doctrinal rite or ceremony of such order, 
organization or otherwise. There is no question as to 
such discrepancy, and the issue is made wholly on the 
validity of section 501. The effect of restricting the 
question to section 501 is to remove from the case & 
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point made on the argument, that the denial of the 
right to vote is based absolutely upon a‘‘rite” or 
“ceremony " of areligious order. The words * or other- 
wise” clearly exclude such restricted construction. 
The statute applies to secular institutions as well as to 
religious; and astoall secular institutions the argu- 
ment against the act, from a religious standpoint, will 
of course fail to apply. But the argument that the 
legislative power to make membersbipin an organiza- 
tion a condition of right to vote would apply to either 
class alike had been withdrawn, as we shall hereafter 
gee. 

In considering the case the question as to whether 
the so-called ** Church of Jesus Christ of Latter-Day 
Saints” is a religious organization, might be a mate- 
rial question, but the court below held that such or- 
ganization is a religious association. From such hold- 
ing no appeal is taken. Hence however pertinent that 
question, from the proof in the court below, might ap- 
pear, itis not at this time before the court, and we 
shall consider it, with reference to the rights of its 
members, as a religious organization. 

The power of the Territorial Legislature to deter- 
mine who shall and who shall not vote at a Territorial 
election is subject to both constitutional and congres- 
sional restriction. The legislative power of a Territo- 
rial Legislature extends to ‘‘all rightful subjects of 
legislation, not inconsistent with the Constitution or 
laws of the United States.”’ Rev. Stat. U. S., § 1851. 
Such Legislature is expressly given the power to pre- 
scribe the qualifications of voters at all elections after 
the first. Id., § 1860. This granted power is unre- 
stricted, exceptas to certain specific exceptions, but 
neither of which exceptions touches this subject-mat- 
ter. It is not pretended that Congress has ever di- 
rectly repealed this grant of power. If the Legisla- 
ture did not in fact have authority to enact this law, 
the power must either have been prohibited by the 
Constitution, or it must have been withdrawn by im- 
plication, through some act of Congress. In fact the 
able and exhaustive argument of the counsel] for the 
appellant is confined to these two points. His consti- 
tutional argument centers in this: (1) That article 1 
of the amendment of the Constitution declares that 
Congress (and of course the Territorial Legislatures) 
“shall make no law respecting the establishment of 
religion, or prohibitiug the free exercise thereof, or 
abridging the freedom of speech, or of the press.” (2) 
That the third subdivision of article 6 of the Consti- 
tution provides that “no religious test shall ever be 
required as a qualification to any office or public trust 
under the United States.”” (3) That section 9, article 
1, of the Constitution provides that ‘‘ no bill of attain- 
der or ex post facto law shall be passed.”’ (4) That 
“no person shall be deprived of life, liberty or prop- 
erty without due process of law;” and concludes (5) 
by citing the preamble to the Constitution, declaring 
the purposes of that instrument to be “to secure the 
blessings of liberty to ourselves and posterity.” 

Weare asked to construe these provisions of the 
Constitution liberally, according to their purpose and 
design thus expressed. Todo this it is necessary to 
consider the subject to which these provisions are to 
be applied. But before proceeding to do this, it may 
be observed that some, at least, of these constitutional 
provisions cannot apply to the case at bar. The fourth 
point can have no possible bearing upon this case. A 
law prescribing the qualifications of a voter does not 
éven pretend to deprive a man of his life, liberty or 
property, for such privilege is not essential to either. 
It isnot even essential to citizenship, were the latter 
held to be within the meaning of either of these words, 
“Citizenship” and “ suffrage’? are by no means in- 
separable. Suffrage is not one of the inalienable rights 
with which men are endowed by their Creator, but it 








is altogether conventional. Anderson v. Baker, 
Brightly Elec. Cas. 33. Again, none of the elementary 
writers include right of suffrage as among the rights of 
property or person. Id. 34. Such a law is in nosense 
a bill of attainder. It is not a punishment, or a means 
of punishment. It is not an ex post facto law; for it 
does not constitute or declare any thing whatever,either 
past or present, to be acrime. It is not a test or quali- 
fication for office, either religious or otherwise, that 
we are considering. Itis sufficient to consider that 
when the question shall arise. Nor is such law di- 
rected to the establishment of any religion; nor does 
it prevent, or tend to prevent, the free exercise of any 
religion; nor does it abridge, or tend to abridge, 
the freedom of speech or of the press. Under 
it a member of the organization in question may 
do and enjoy all he would do without it, except 
that he may not have the privilege of voting at an 
election. We know of no law making such act a re- 
ligious rite or ceremony. 

This would seem to be a fair, plain statement of the 
case, and of the different reasons against the appel- 
lant’s construction of each of these constitutional pro- 
visions. But he still insists that there is something in 
the nature of this case calling for a more liberal and 
enlarged construction. He assumes that any law 
which tends to turn men away from this organizaiion 
in order that they may enjoy certain privileges tends 
to the subversion of the “ blessings of liberty.’’ We 
may suppose a case perhaps in which such a claim 
might be allowed, in which this preambie might be in- 
voked to induce a more liberal construction. And on 
the other hand, as in case of a claim to the exercise of 
license and crime, under the guise of ‘‘freedom of 
speech and of the press,’”’ may call for a more re- 
stricted construction. Whether such a declaration of 
purpose as to this preamble contains calls for a liberal 
or a restricted meaning would, in this point of view, 
depend entirely upon the nature of the subject de- 
manding the construction. In other words, if unre- 
stricted license to do all that this organization aims at 
doing tends to the increase of the ‘blessings of lib- 
erty,”’ then the appellant might possibly invoke the 
declared purpose of the Federal Constitution, as an 
aid by which he would have these provisions con- 
strued. But on the other hand, if those aims and pur- 
poses shall, on examination, be clearly against morals, 
public and private; clearly antagonistic to the laws of 
the land; clearly debasing to Christianity, and sub- 
versive of true liberty—then by the same rule a more 
restricted construction would be called for. Granting 
that in the case at bar the application of the rule as 
demanded by the appellant to be correct, we may in- 
quire what are the aims and purposes of that organiza- 
tion which demands this immunity. Some of those 
aims and purposes are disclosed by the evidence given 
in the case. The notoriety which this organization 
has attained might perhaps warrant the courts in tak- 
ing judicial notice of some of its features; but we re- 
frain from going beyond its authoritative record, and 
refer only to part of its book, ‘* Doctrine and Cove- 
nants,” given asa whole in evidence upon the trial of 
this cause. Our reference must necessarily be brief 
and confined in scope. 

On page 159 of that book, in what is there stated to 
bea ‘** Revelation given through Joseph, the Seer, at 
Fayette, New York, January 2, 1831,"" we read: “* Thus 
saith the Lord, your God, even Jesus Christ, the Great 
I Am, Alpha and Omega: * * * Gird up your 
loins and be prepared. Behold, the kingdom is yours, 
and the enemy shall not overcome. * * * Behold, 
the enemy iscombined;: and now I show unto you a 
mystery, a thing which is had in secret chambers, to 
bring to pass even your destruction in process of time, 
and ye knew it not. * * * Fear not, for the king- 
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dom is yours. * * * The rich I have made, and all 
flesh is mine; and I am no respecter of persons. And 
Ihave made the earth rich; and behold, it is my foot- 
stool. Wherefore, again will [I stand upon it, and I 
hold forth and deign to give unto you greater richea, 
even a land of promise, a land flowing with milk and 
honey, upon which there shall be no curse, when the 
Lord cometh. * * * Yeshall have it for the land 
of your inheritance, and for the inheritance of your 
children forever, while the earth shall stand; and ye 
shall possess it againin eternity, and no more to pass 
away. But verily Isay unto you that in time ye shall 
have no king nor ruler; for I will be your king, and 
watch over you. Wherefore hear my voice and follow 
me, and you shall be a free people, and ye shall have 
no laws but my laws, for I am vour law-giver; and 
what can stay my hand? * * * And again I say 
unto you that the enemy in the secret chambers seek- 
eth your lives. Ye hear of wars in far countries, and 
you say there will soon be great wars in far countries; 
but ye know not the hearts of the men in your own 
land. I tell you these things because of your prayers; 
wherefore, treasure up wisdom in your bosoms, lest 
the wickedness of men reveal these things unto you by 
their wickedness, in a manner which shall speak in 
yourears with a voice iouder than that which shall 
shake the earth. Butif ye are prepared, ye shall not 
fear. And that you might escape the power of the 
enemy, and be gathered unto me, a righteous people, 
without spot and blameless; wherefore, for this cause, 
I gave unto youthe commandment that ye shall go to 
the Ohio; and there [ will give unto you my law; and 
there you shall be endowed with power. from on high; 
and from thence, whomsoever I will, shall go forth 
among all nations, and it shall be told them what they 
shall do; forl have great work laid up in store; for 
Israel shall be saved, and I willlead them whitherso- 
ever I will; and no power shall stay my hand. And 
now I give unto the church in these parts a command- 
ment that certain men among them shall be ap- 
pointed, and they shall be appointed by the voice of 
the church, * * * and this shall be their work: To 
govern the affairs of the property of this church. And 
they that have farms that cannot be svld, let them be 
left, or rented, as seemeth them good. * * * And 
that every man, both elder, priest, teacher, and also 
member, go to work with his might, with the labor of 
his hands, to prepare and accomplish the things which 
I have commanded. * * * And go ye out fromthe 
wicked.” 

In another “ revelation,’’ January 5, 1831, page 163, 
addressed to one James Coville: ‘‘ Hearken and listen 
to the voice of Him who is from all eternity to all eter- 
nity, the Great I Am, even Jesus Christ. * * * 
Verily, verily, lsay unto thee [Coville] thou art not 
called to go into the eastern countries, but thou art 
called to go to the Ohio. And, inasmuch as my peo- 
ple shall assemble themselves to the Ohio, I have kept 
in store a blessing such is not known among the chil- 
dren of men, and it shall be poured forth upon their 
heads, and from thence men shall go forth into all na- 
tions. Behold, verily, verily, I say unto you that the 
people in Ohio call upon me in such faith, thinking I 
will stay my hand in judgment upon the nations; but 
I cannot deny my word; wherefore, lay to with your 
might, and call faithful laborers into my vineyard, 
that it may be pruned for the last time.” 

Again, in a “ revelation,’’ December 25, 1832, page 
304, ut a time in the history of the United States when 
‘nullification ’’ troubles in South Carolina had cul- 
minated in calling a convention, which was thought at 
the time to portend civil war, and such trouble seemed 
imminent, we have: *“ Verily, thus saith the Lord, 
concerning the wars that shall shortly come to pass, 
beginning at the Rebellion of South Carolina, which 





will eventually termiuate in the death and misery of 
many souls. The day will come that war will be 
poured out on all nations, beginning at that place; for 
behold the southern States shall be divided against 
the northern States, and the southern States will call 
upon other nations, even Great Britain, as it is called, 
and they shall also call upon other nations ir order to 
defend themselves against other nations; and thus 
shall war be poured out upon all nations. And it shall 
come to pass after many days slaves shall rise up 
against their masters, who shall be marshalled and dis- 
ciplined for war, and it shall come to pass also that the 
remnants who are left of the land shall marshal them- 
selves, and shall become exceeding angry, and shall 
vex the gentiles with a sore vexation; and thus, with 
the sword and by bloodshed, the inhabitants of the 
earth shall mourn, * * * until the consummation 
decreed hath made a full end of all nations; that the 
ery of the saints, and of the blood of the saints, shall 
cease to come up into the ears of the Lord Sabaoth, 
from the earth, to be avenged of their enemies.’’ 
What motives and purposes do these so-called “‘reve- 
lations’? disclose? Do they not point directly at re- 
sults which this organization has since done much to 
attain? Are they uot calculated to cause distrust and 
hatred of all who are not of this so-called church? 
They are of the essence of this so-called church, 
though those we have copied constitute but a small 
part of such teachings, and do not touch their plan of 
organization, polity and system of government. Yet 
these may be sufficient to show the temporal features 
and nature of this *‘ Church of Jesus Christ of Latter- 
Day Saints,” with some of its aims and purposes; and 
help, with other like teachings, to explain the phe- 
nomenon of its history. Those parts we have copied 
are mixed with much matter apparently merely fus- 
tian and meaningless, and not apparently explanatory 
of the general purpose, as indicated by the extracts. 
These do not touch the extraordinary teachings of po- 
lygamy, or plural or celestial marriage; yet those are 
also included in the blessings of liberty and the pur- 
suit of happiness. We are notat liberty to say these 
extracts have no meaning, nor that their true mean- 
ing and signification are not indicated by the language 
used. They speak of other people as ** enemies,’ and 
evidently imply that their presence, their laws and in- 
stitutions are to be looked upon asa “curse upon the 
land,’’ which the church aspires to dominate; that in 
such land there is to be no government or laws, except 
those alone of the church—evidently the germ of that 
state of chronic warfare which that “church” has 
ever, and still does, maintain against all government 
save that of the church; that even the members of the 
**church”’ are not their own masters. Their individ- 
uality as freemen and citizens is denied them. Their 
rights of choice and of action as freemen are merged 
inthe church. Internecine wars are welcomed as a 
means by which the ‘‘gentiles are to be extermi- 
nated.” The intent to despoil the unsuspecting people 
of Ohio, who vainly “ called with much trust,’’ among 
them that people then seeking a home, and who were 
giving to those people *“‘ much faith,’’ is plainly inti- 
mated. The revelations on polygamy and plural or 
celestial marriage had not then been introduced. They 
came in 1843, and have since been propagated, with 
what success the public statutes and records of the 
courts in some degree show. None of these objection- 
able features have been expunged or modified, and 
now liceuse to pursue and realize all these aims is de- 
manded. It is time to speak plainly on this subject. 
The true interests of this people themselves and all 
others demand it. The tendency of such principles 
and purposes is clear. They do not lead to the ‘“‘se- 
curity of the blessings of liberty;’’ but they do lead 
to its utter subversion. The guaranty of the freedom 
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of speech and of the press is not generally held to be a 
shield to protect license and crime; nor is there any 
thing in the bare name of religion, when it seeks thus 
to deal with temporal matters, with the facts and in- 
terests of social and political life, that should exempt 
it from that wholesome rule conceded to license and 
crime. 

We think, if we are permitted to look at the pream- 
ble of the Federal Constitution, as the appellant asks 
us to do, as expressing the objects of that instrument, 
and as an aid in construing its provisions, sach ex- 
pression, applied to the aims and objects of this or- 
ganization, does not favor the view of the appellant. 

But to look further. The question of the validity 
of the election law has already been before the Su- 
preme Court of this Territory. Innis v. Bolton, 17 
Pae. Rep. 264, was a case where a party claiming the 
right to vote, being challenged, declined to take the 
oath prescribed in section 504; complying with the law 
in all other respects, but refusing to take the oath of 
non-membership. The right to vote was denied, and 
he brought an action for damages against the judges 
of election. Judgment was given for the defendants. 
The issue was as to the validity of section 504. The 
reasons for such invalidity were there alleged to be: 
(1) That the statute is in violation of the first amend- 
ment of the Constitution; (2) that it is in conflict with 
theact of Congress of March 22, 1882. On the first 
point it was urged, as in this case, that to make mem- 
bership in this organization a test of the right to vote 
was an infringement of religious liberty, and hence 
was forbidden. And under the second, that Congress, 
in 1882, in the Edmunds act, in declaring that polyga- 
mists and bigamists shall not vote in the Territory, 
had covered the whole ground; and that the Legisla- 
ture was precluded from prescribing any further test 
in any way, however remotely connected with those 
crimes. On both of these points the Supreme Court 


overruled the appellants. We think the ruling should " 


be followed. While the section of the statute is not 
the same in the case at bar as in that, yet the two sec- 
tions are parts of the same act, and the principle in- 
volved in the two is practically the same. But while 
that case has our approval, it may be well in this to 
say further that several acts have been passed both by 
Congress and by the Territorial Legislature, prescribing 
the qualifications of voters. The act of Congress of 
March 3, 1863, organizing the Territory of Idaho, is 
one of those acts. By section 5 of the organic act it 
was provided that ‘‘every free white male inhabitant 
above the age of twenty-one years, who shall have 
been an actual resident of said Territory at the time 
of the passage of this act, shall be entitled to vote at 
the first election, * * * but the qualifications of 
voters, and of holding office at all subsequent elec- 
tions, shall be such as shall be prescribed by the Lag- 
islative Assembly.” The legislative power (id., § 6) 
was declared to extend to all rightful subjects of legis- 
lation consistent with the Constitution of the United 
States and the provisions of this act,” except as to 
laws interfering with the primary disposal of the soil, 
taxing property of the United States, or taxing prop- 
erty of non-residents higher than property of resi- 
dents. Those excepted subjects only were forbidden. 
The Legislature exercised this right in 1864, and again 
by Revised Laws of 1874, page 684, the law was en- 
tirely changed. The law of 1864 was repealed, and one 
enacted that ‘‘all male inhabitants over the age of 
twenty-one years shall be entitled to vote at any elec- 
tion,” provided they be citizens, etc., and have resided 
in the Territory four months, and in the county where 
they offer to vote thirty days; but no person under 
guardianship, non compos mentis, or insane, nor any 
Person convicted of treason, felony or bribery, etc., 





unless restored to their civil rights, shall be permitted 
to vote at any election. 

In the Revised Statutes of the United States, passed 
at the first session of the forty-third session of Con- 
gress, 1873-74, as further revised and reported Septem. 
ber, 1878, provisions on this subject, “common to all 
the Territories,’ are collated. These provisions differ 
from that under which the Territory was organized, 
and under which its Legislature had acted, up to that 
time. It is there provided (section 1860) that at all 
elections after the first ‘‘the qualifications of voters, 
and of holding office, shall be such as may be pre- 
scribed by the Legislative Assembly of each Territory,” 
except (1) the right of suffrage and holding office shall 
belong to citizens, or those who have declared their 
intention to become citizens, of the United States, 
over twenty-one years of age, and have taken an oath 
to support the Constitution, etc.; (2) there shall be no 
distinctions on this subject between citizens on ac- 
count of color or previous condition of servitude; (3) 
no officer, soldier or mariner shall, ete., unless be has 
resided in the Territory six months; (4) no person be- 
longing to the army ornavy shall hold any civil office. 
Now although this act is very full in saying who may 
and who may not be allowed to vote, nothing is said 
about persons under guardianship, persons non compos 
mentis, or insane, nor of persons convicted of treason 
or other crimes; yet no one pretends that this general 
legislation by Congress affected the status of such per- 
sons as voters. Congress had only its special purpose 
in view, and did not cover other ground. But follow- 
ing that general act, on March 22, 1882, Congress en- 
acted the ‘‘ Edmunds Law.”’ Its object is expressed to 
be “to amend section 5352, Revised Statutes of the 
United States, in reference to bigamy, and for other 
purposes.’’ No partof the act touches the power of 
the Legislature unless, as counsel claim, the eighth 
section does. That provides that ‘‘no polygamist, 
bigamist or any person cohabiting with more than one 
woman, and no woman cohabiting with any of the 
persons described as aforesaid in this section, in any 
Territory or other place over which the United States 
have exclusive jurisdiction, shall be entitled to vote at 
any election held in any such Territory or other 
place.”’ In the absence of any expressed intent to re- 
peal the grant of power to the Territories, it is not 
easy to see how this could at all affect such power. It 
must be borne in mind that the Territorial Legisla- 
ture is but acreature of Congress, and while it, for 
certain purposes, exercises the same power, it acts as 
a separate political organization. An act of Congress 
is not an act of a Territorial Legislature, and vice versa. 
Fach may act upon the same subject from its own 
standpoint, and the acts of each may be valid. Insuch 
case their powers are clearly concurrent. But in the 
act of 1882 the act uf Congress does not cover, nor pro- 
fess to cover, the same ground as the act of the Terri- 
tory. It does not deal with membership in any organi- 
zation as a qualification to vote. The one subject is 
not even germane to the other; or if it has a remote 
relation, as is contended, Congress did not choose to 
enter on the ground covered by the Territorial Legis- 
lature. The counsel cites, in addition to the Edmunds 
act, Houston v. Moore, 5 Wheat. 22-24; Prigg v. Com., 
16 Pet. 618; Passenger Cases, 7 How. 400, and elemen- 
tary authorities. All the cases cited involve the rela- 
tion between the several State governments and the 
United States. In them it is a question of which sov- 
ereignty has the power todispute. Congress exercises 
powers delegated by the States. If the former have 
those powers, the latter, except in exceptional cases, 
does not possess them. No such relations of antagon- 
ism exist between Congress and the Territories. The 
will of Congress and that of the Territorial Legislatures 
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are not two distinct wills, within the holding of some of 
those cases, but are for certain purposes (of which the 
act in question is one) one and the same will. While 
in their operation they are distinct, there is the rela- 
tion of superior and inferior in all Territorial affairs; 
and the superior may prohibit or nullify the acts of the 
inferior. Until it does so the acts of the inferior are 
as valid, withinits province, as the acts of the supe- 
rior. If it were true (though it is not true) that sec- 
tion 8 of the Edmunds act covered the whole ground 
of section 501, and that each was intended as a punish- 
ment for the same offense, under the authority cited 
by the appellant (Houston v. Moore, 5 Wheat. 23), it 
would seem that the combined acts would be only con- 
current, and that both would be valid. See also Innis 
v. Bolton, 17 Pac. Rep. 264. Butit is not necessary to 
go to the extent indicated in that case, as the two acts 
do not coverthe same ground. After a careful con- 
sideration of thiscase, we do not find the act of the 
Territorial Legislature in conflict with any pro- 
visions of the Federal Constitution or with any act of 
Congress. 

The ruling and judgment of the court below must 
be affirmed. 


—_—_—_>—__—_— 


CRIMINAL LAW—CRUELTY TO ANIMALS— 
DISHORNING CATTLE. 





23 QUEEN'S BENCH DIVISION, 203, MAY 18. 


Fore v. WILEY. 
Dishorning cattle is ** cruelty to animals.” 


Lumley Smith, Q. C. (Colam with him), for appel- 
lants. 


Winch, Q. C. (H. Winch with him), for respondent. 


Lord Couterip@g, C. J. Having had the advantage 
of reading what my learned brother Hawkins has 
written upon this case, with the whole of which, both 
in substance and iu expression, I entirely concur, and 
to which I refer for a statement of the facts, I should 
not have written any thing myself, but for the import- 
ance of the case and the fact that we appear, perhaps 
more than appear, to be differing from several au- 
thorities greatly to be respected by any judge sitting 
in this place. 

The charge is one under 12 and 13 Victoria, chapter 
92, section 2. The important words of which are 
“cruelly abuse or torture,’’ or *‘ cause or procure to be 
cruelly abused or tortured,’ and the question is 
whether the evidence in this case does not make out 
to demonstration that an offense against the act has 
been committed, and that the magistrates should have 
convicted instead of acquitting the respondent. The 
question submitted to the court is, and to this I call 
particular attention, whether the operation of dishorn- 
ing cattle, as proved to have been performed in this 
case, is justifiable under section 2 of 12 and 13 Vic- 
toria, chapter 92? 

Now it is important to settle in one’s mind, so faras 
it can be settled, clearly what is cruelty, and what is 
eruelly to abuse or torture an animal within the mean- 
ing of the statute. The mere infliction of pain, even if 
extreme pain, is manifestly not by itself sufficient. 
Men constantly inflict great pain on one another and 
upon the brute creation, either for reasons of benefi- 
cence, as in surgery and medicine, or under sanc- 
tions which warrant its infliction, as in war or in pun- 
ishment. It is further lawful to inflict it if it is 
reasonably necessary; a phrase vague, no doubt, but 
with which in many branches of the law every lawyer 
is familiar. This involves the consideration of what 








** necessary ’’ and *‘ necessity ” mean in this regard. It 
is difficult to define these words from the positive side, 
but we may perbaps approach a definition from the 
negative. There is no necessity and itis not necessary 
to sell beasts for forty shillings more than could other- 
wise be obtained for them; nor to pack away a few 
more beasts in a farm yard, or a railway truck, than 
could otherwise be packed; nor to prevent a rare and 
occasional accident from one unruly or mischievous 
beast injuring others. These things may be conven- 
ient or profitable to the owners of cattle, but they can- 
not with any show of reason be called necessary. That 
without which an animal cannot attain its full devel- 
opment or be fitted for its ordinary use may fairly 
come within the term “ necessary,’”’ and if it is some- 
thing to be done to the animal it may fairly and prop- 
erly be done. What is necessary therefore within 
these limits, I should be of opinion may be done even 
though it causes pain; but only such pain as is reason- 
ably necessary to effect the result. 

Necessary pain therefore thus limited, we may fairly 
inflict on those animals over which we have been given 
or have assumed dominion. But I adopt the language 
of Mr. Justice Wightman in Budge v. Parsons, 3 B. & 
S. 382, at p. 385, as for the purposesof interpreting the 
statute complete and satisfactory, and his language is 
that ‘“‘the cruelty intended by the statute is the un- 
necessary abuse of the animal.’’ His language is ap- 
proved of by the Court of Exchequer in Murphy v. 
Manning, 2 Exch. Div. 307. Ido not think that the defi- 
nition given by Grove, J., in Swan v. Saunders, 14 Cox 
C. C. 566, at p. 570, “‘unnecessary ill-usage by which 
the animal substantially suffers,” though longer, adds 
any thing to the terser language of Wightman, J. 
Abuse of the animal means substantial pain inflicted 
upon it, and unnecessary .neans that it is inflicted 
without necessity, and under the word “ necessity,” 
as I have already said, I should include adequate and 
reasonable object. 

Applying these observations to the evidence in this 
case, there can be no difficulty in arriving at a de- 
termination. In the first place as to necessity, it is 
found in the case that for twenty years the practice of 
dishorning has been entirely disused throughout Eng- 
land and Wales. It has not been thought necessary in 
all that time to perform it on any of the millions of 
cattle which during that time the farmers of England 
of all sorts have reared, and sold, or eaten. We learn 
further from a case of Renton v. Wilson, 15 Justiciary 
Cases, 84 (Scotch), that except in three counties, Fife, 
Forfar and Kincardine, it is unknown in Scotland. It 
appears that in Ireland it is more common. It is in- 
credible to me, at least, that an operation for many 
years discontinued in England and Wales, and, with 
the above exception, in Scotland also, should suddenly 
have become ‘“ necessary”’ so as to except it, if it be 
cruel, from the mischiefs against which the statute is 
directed. It was not unknown, but it has been dis- 
continued. In the evidence before us no ground for it 
is suggested, except that the animals generally after 
dishorning sell for more money, that more of them can 
be packed into a farm yard or a railway truck, and 
that dishorned animals cannot gore, but can only butt 
their fellows. 

What however is the evidence as to the practice 
which the magistrates of Norfolk have sanctioned and 
which we are asked to countenance? It is utterly dis- 
gusting, but in the interests of common humanity it 
must be read. It must be read also, because I cannot, 
nay, I do not believe that evidence so full, so uncon- 
tradicted, so detestably brutal in its details could have 
been given in the cases of Kenton v. Wilson, 15 Jus- 
ticiary Cases, 84 (Scotch), in Scotland, and in Callaghan 
v. Society for Prevention of Cruelty to Animals, 16 L. 
R. (Ir.), 325, in Ireland, cases which no doubt appear 








Ee ESS Oe ee ee eee ee ee en ee 








oo @ 


rT we SES CF Sa § SS @ 


— FF eS SS Oa Ce 











THE ALBANY LAW JOURNAL. 271 














to be inconsistent with the judgment we are pro- 
nouncing. 

The appellant said: *‘ These animals were dishorned 
on October 15. The animals had no horns on their 
heads and seemed to bein great pain. There was a 
discharge coming out of cavities on the top of the 
heads of two of these cattle, which was flowing down 
their cheeks. This discharge was pus. The horn on 
one of these animals had not been sawn off. Some of 
the horns were more clumsily sawn off than others; all 
of the horns were sawn off as close to the head as a flat 
saw could be made to do it. There was an opening on 
the top of the heads of some of the cattle large enough 
for the admission of the thumb; on the heads of oth- 
ers there was a depression like what mechanics would 
call countersinking. The surrounding parts were very 
tender, and the animals flinched when they were 
touched even lightly. Tbe respondent entered freely 
into conversation with him on the subject, and said 
the operation added to the value of the cattle when he 
sold them to the extent of about 30s.to £2. The re- 
spondent showed the appellant sixteen other cattle 
which had been dishorned on October 8, three of 
which were sloughing and pus running down their 
cheeks, although these had been operated on twenty- 
five days. The respondent said he was present a part 
of the time when the animals were dishorned, and he 
described the process to the appellant. He said the 
beasts were placed between two wagons oneat a time, 
a plank being put behind the animal so that it could 
not run back. The plank was secured to two stout 
oaken posts between which its head was fixed asin a 
vice. T'wo of his men held the animal’s head, whilst a 
third sawed the horns off with a common saw. The 
appellant said that he saw a good deal of blood upon 
the posts to which the cattle were tied, and blood also 
at the entrance to the cattle shed, where they were 
driven in after being operated upon, and blood all 
along the passage, and the door and the posts inside 
the shed were smeared all over with blood, while on 
the walls higher than he could reach there were marks 
of blood as if made by a syringe which had spouted 
out from the animals. I pointed out these marks to 
the respondent, who said: ‘The bullocks generally 
bleed five or six minutes after they get in here, and 
the blood flows from the horns every time the heart 
beats.’ I asked a man named Feek, employed by the 
respondent ov the occasion, ‘Did the animals make 
much noise during the operation?’ and Feek said: ‘I 
should think they did; you might have heard them a 
mnile off. I told Mr. Wiley [I would not do it again.’ 
Feek said: ‘I will never do it again. I was covered 
with blood, and so were all the others. I don’t want 
any more of it, [ can tell you; one of them got down 
and we had to saw the horn off lying down.’ ” 

Frederick Booty Last, sworn, deposed: He was a 
veterinary surgeon, and bad been in practice in the 
county of Norfolk for thirty-five years, and during 
that time his practice had been amongst cattle. He 
was with the last witness during the visit to respond- 
ent’s farm. He saw thirty-two beasts two years old, 
six of which were discharging pus from their horn 
cavities, and were sufferiug much pain. They were 
sick and looked shrunken. They had been dishorned 
close to their heads. Some of the horns had been 
taken off clumsily. Some were sawn right into the 
base of the skull. The age of two years wasa bad age 
for the operation to be performed, because there is 
more flesh and consequently more vascular tissue 
round the base of the horn at that time than previ- 
ously. The operation was most cruel. Until recently 
it had not been practiced in the county for thirty 
years. He had been all his life attending on cattle, 
but had never seen the necessity for dishorning. If 
two inches or two and one-half inches were taken off 








the tips of the horns of a butting beast, just to touch 
the guick and no more, it would prevent ‘* butting.” 
He had never known a case in which this method had 
been tried without curing the animal of ‘ butting.’’ 

The operation was not beneficial to the animals, but 
it enabled the owner to realize one or two pounds 
more for them when sold. The coarser the breed of 
animals the coarser are its horns, and by removing its 
horns the natural coarseness of the animals was con- 
cealed from the buyer. Cattle artificially polled could 
be sold for naturally polled cattle in some cases, but 
dealers could not be deceived. No benefit to the ani- 
mal whatever was derived from the operation, but the 
dealer profited, and the farmer could stow a larger 
number of animals in his yard. The operation did not 
improve the quality of the meat, in fact, it gave no ad- 
vantage to the public nor to the animal, but only to 
the owner. 

Then important evidence was given as to the opera- 
tion: 

Professor Walley, sworn, said: He had been princi- 
pal of the Royal (Dicks) Veterinary College, Edin- 
burgh, many years, and had made the dishorning of 
cattle a special study for fourteen years. He produced 
a section of the horn. He described the membranes 
and structure of the hornand said: * * * ‘ Under 
inflammation the membrane becomes exceedingly sen- 
sitive, and thickened granulations (proud flesh) form 
upon it, and during the continuance of the inflamma- 
tion much pain and suffering is caused.” * * * 
Then he says: “* Every tooth of the saw as it tears 
through the structure causes excruciating pain and the 
inflammation following the operation causes great and 
prolonged suffering. Cutting through’‘the sinus is ex- 
cessively painful and very cruel. The pain would be 
excruciating at the time and would be continued more 
or less fora fortnight and probably longer. Influm- 
mation would ensue and then pus would be dis- 
charged. The pain was caused by cutting the seunsi- 
tive tissues like cutting through the quick of a man’s 
finger, aud thus intense suffering is inevitable when 
the born is cut close to the skin. The tips of the horns 
could be removed without causing inflammation. That 
operation was called ‘tipping’ and was resorted to 
to prevent butting. Hehad never known a case of 
tipping to fail as a remedy for butting during his long 
experience in Scotland.” At the English National 
Congress of Veterinary Surgeons assembled at Peter- 
borough, resolutions were passed condemnatory of the 
practice of dishorning, except when performed as a 
surgical operation for the benefit of the animal. 

Professor McColl, many years principal of the Glas- 
gow Veterinary College, sworn, said: ‘*I entirely in- 
dorse the evidence against dishorning given by Pro- 
fessor Walley. It causes extreme torture at the time 
and afterward for several days. It does not benefit the 
animal. It was gross cruelty to remove the whole of 
the horn. Suppuration is a sign of pain, for then there 
is inflammation.” 

Professor Collins. sworn, said: ‘‘ He was a Fellow of 
the Royal College of Veterinary Surgeons. Had been 
in practice thirty-five years, and had studied the sub- 
ject while in the service of the government, and since 
during his practice of seven and one-half years in Ire- 
land where he had much cattle practice." He says 
that in Ireland, the horns are taken off chiefly to 
** conceal their age and to get more money for them.” 

Mr. George Andrews Leper, a Fellow of the Royal 
College of Veterinary Surgeons, “‘ agreed with the pre- 
vious witnesses that dishorning was a cruel practice 
causing fearful pain and absolutely unnecessary.”’ 

Professor William Pritchard, president of the Royal 
College of Veterinary Surgeons in London, many years 
professor at the college at Camden Town, “entirely 
agreed with the evidence which had been given that 
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the operation of dishorning caused extreme pain, and 
that it was unnecessary.” 

Similar testimony was given by six or seven other 
eminent men, all of them disconnected with the case; 
some coming from Scotland and others from different 
parts of England, cattle doctors, not sentimentalists 
but men of the world, men of sense, men dealing with 
scientific matters in a scientific way. 

Then comes the evidence on the other side. 

Mr. Sapwell, a land-owner and farmer in Norfolk, 
says “‘ that he does not deny that the animals suffered 
great pain;” and Mr. Clare Sewell Read says the ope- 
ration was bound to cause very severe pain indeed, 
but he had never seen it done. The rest of the wit- 
nesses for the respondent say that the operation makes 
the animals of more value; that without it it is not 
possible to stow thirteen bullocks in a yard twenty-five 
yards square, which is of course perfectly true: ‘It is 
cruel first and kind afterward; butchers pay more for 
polled than for horned beasts."’ 

Now against this there was absolutely no evidence of 
fact except that beusts in Norfolk gore and injure 
their fellows apparently to an altogether abnormal ex- 
tent. All through England and Wales, north and 
south, east and west, except in Norfolk we see cattle 
grazing in the fields or standing in farm-yards and 
grazing or feeding armed or ornamented with their 
horns apparently in perfect peace and safety. The evi- 
dence, such as it is, is directed not so much to deny 
the horrible suffering occasioned by the operation, but 
to justify it on the grounds that I have stated. I do 
not doubt that dishorned beasts sell for rather more, 
that the same space will contain more cattle dishorned 
than horned, that the practice disguises the breed toa 
superficial or unskilled observer, and deveives, or may 
deceive, the butcher. But I emphatically deny that 
any or all of these reasons are reasons of necessity or 
justify the operation. Necessity to form an excuse un- 
der the statute does not mean, as I have explained, 
simply that the effect of an operation cannot be other- 
wise secured. There must be proportion between the 
object and the means. Mutilation of horses and bulls 
is necessary, and, if properly performed, undoubtedly 
lawful; because without it, in this country at least, 
the animals covid not be kept at all. But to put thou- 
sands of cows and oxen to the hideous torments de- 
scribed in this evidence in order to put a few pounds 
into the pockets of their owners is an instance of such 
utter disproportion between means and object, as to 
render the practice as described here not only barbar- 
ous and inhuman, but I think clearly unlawful also. I 
am not afraid of the possible application of the princi- 
ple to other practices which have not yet been at- 
tacked, but which may hereafter turn out to be pro- 
hibited by law. If the suffering inflicted is necessary, 
as I have tried to explain it, it may be inflicted; if 
not, it is *‘ unnecessary abuse of the animal,’’ and we 
have neither the moral nor the legal right to inflict it, 
a conclusion not of sentimentalism but of good sense. 

It remains only to say a word as to the cases from 
which we appear to be differing. Budge v. Parsons, 3 
B. & S. 382; Murphy v. Manning, 3 Exch. Div. 307, 
and Brady v. McArgle, 14 L. R. (Ir.) 174; 15 Cox C. ©. 
516. are cases which I desire to follow and to rest upon, 
as I agree entirely with the decisions and the reasons 
given forthem. The last-named case was decided by 
the Court of Exchequer in Ireland, consisting of 
Dowse, B., and Andrews, J., and I beg leave to refer 
to the able judgments delivered by those learned 
judges, expressly to that portion of Baron Dowse’s, to 
be found in the latter part of page 523, as expressing 
in better language than any I can use, what I desire to 
say upon the true test of cruelty under the statute. Of 
the Scotch case and the other Irish case to which I 
have already referred, I desire to say only this: For 








the courts, and for the judges who composed the 
courts which decided them, no English lawyer can 
feel any thing but unfeigued respect. We have not the 
evidence before them set out in detail, and I will not 
presume to say that if IT had been in their place [ 
might not arrive at the same conclusion which they did 
upon that evidence. But I take the freedom to doubt 
altogether whether if they had heard or read the evi- 
dence given before us, they could possibly have arrived 
at any other conclusion than that at which my learned 
brother and I have arrived in this case. I cannot think 
that on this evidence Morris, L. C. J., would have 
thought “the pain inflicted to be very temporary ” or 
**the object reasonable and adequate;”’ or that Lord 
Young in the Scotch case (page 89) would have said 
that the statute did not in such a case as this “ inter- 
fere with the judgment of those who are pursuing 
their own affairs to the best of their judgment as the 
farmers of Forfar and Fife are doing here, however 
much they may be mistaken in the judgment of oth- 
ers.””. Upon the decision in Lewis v. Fermor, 18 Q. B. 
Div. 532, we are not called upon to observe. It is upon 
a different operation, and is open to different consider- 
ations. But if my brother Hawkins is right in the 
view which he has taken of the reasoning on that case, 
I desire to say that I concur in the observations he has 
made upon it, and I respectfully dissent from it. I 
concur also in the observations he has made on the 
brutalizing effect of such an operation performed regu- 
larly on thousands of cattle upon those who perform it. 

For these reasons I am clearly of opinion that in this 
case the magistrates ought to have convicted, and the 
case must be remitted to them to do with it according 
to what we hold to be the law. 


Hawkins, J. In this case I should have been quite 
content to express my cordial concurrence in the judg- 
ment which my lord has just pronounced, but the 
great importance of it to a large community makes me 
think I ought to express my own independent views. 

The appellant was the prosecutor of two informa- 
tions against the respondent, charging him under 12 
and 13 Victoria, chapter 92, section 2, with having ill- 
treated, abused and tortured thirty-two oxen in the 
month of October, 1888. These informations came on 
to be heard before five justices of the peace for the 
county of Norfolk—who dismissed them—subject toa 
case,* wherein the sole question submitted for our con- 
sideration is, whether the operation of dishorning cat- 
tle, as described, is justifiable having regard to the 
statute above mentioned. Mr. Winch, for the respond- 
ent, has rightly asked us to consider and dispose of the 
case, not upon any narrow or technical grounds, but 
upon the broad question whether the practice of dis- 
horning for the purposes stated in the case is lawful or 
not; so that our decision may be a guide toall who are 
interested in the subject. We have accordingly so con- 
sidered it. 

In my opinion the practice is illegal, and ought to be 
suppressed. 

The 12 and 13 Victoria, chapter 92, is entitled ‘An 
act for the more effectual prevention of cruelty to ani- 
mals.’’ By section 1 the previous acts 5 and 6 William 
4, chapter 59, and 7 William 4, and 1 Victoria, chapter 
66, relating to the same subject, are repealed. By sec- 
tion 2 it is enacted ‘that if any person shall from and 
after the passing of this act cruelly beat, ill-treat, over- 
drive, xbuse or torture, or cause or procure to be cru- 
elly beaten, ill-treated, over-driven, abused or tor- 
tured any animal,’’ such offender shall be subject to 
such punishment as is prescribed by that statute. 





* A copy of the case with a diagram of the horn was ap- 
pended to the jud t; but it is considered that for the pur- 
poses of this report the case is sufficiently recited in the judg- 
ment of the lord chief justice. 
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word “ cruelly’? runs through and governs the whole 
sentence, and that to bring a person within the opera- 
tion of that section he must be proved to have cruelly 
committed the act charged against him. 

Now what is the meaning of the expression ‘ cru- 
elly?"’ 

In Budge v. Parsons, 3 B. & S. 382, at p. 385, Wight- 
man, J., said, ** the cruelty intended by the statute is 
the unnecessary abuse of the animal.’”? In Swan v. 
Saunders, 14 Cox, 570; 50 L. J. (M. C.) 67, Grove, J., 
gays it means ** unnecessary ill-usage by which the ani- 
mal substantially suffers.’’ In Webster’s Dictionary it 
is defined to be “an act which causes extreme suffer- 
ing without good reason.” 

To my mind it is immaterial for the purposes of the 
present case which of these definitions is adopted— 
either is sufficient to dispose of it. 

To support a conviction then, two things must be 
proved—first, that pain or suffering has been inflicted 
in fact. Secondly, that it was inflicted cruelly, that 
is, without necessity, or in other words, without good 
reason. 

That the operation of dishorning, as described in the 
case, is accompanied by excruciating torture is beyond 
all question. Any one who could read that descrip- 
tion and reflect fora moment upon the agony of the 
poor mutilated creatures without being painfully 
touched with commiseration must be devoid of all pity 
for the miseries and distresses of God’s creations, and 
he who could willingly inflict such suffering, unless 
under direct necessity, must indeed be cruel in heart, 
and insensible to every dictate of humanity. 

What amounts to a necessity or good reason for in- 
flicting suffering upon animals protected by the stat- 
ute is hardly capable of satisfactory definition—each 
case in which the question arises must depend upon a 
variety of circumstances; the amount of pain caused, 
the intensity and duration of the suffering, and the ob- 
ject sought to be attained, must however always be es- 
sential elements for consideration. To attain one ob- 
ject the infliction of more pain may be justified than 
would be ever tolerated to secure another. 

It would be unreasonable to claim for domestic ani- 
mals designed for man’s use absolute immunity from 
all suffering at the hand of man; and it would not be 
contended by the strongest advocates of the cause of 
humanity that pain to some extent may not be reason- 
ably inflicted with a view to save an animal’s life, to 
cure it from sickness or injury, or to fit it to fulfill the 
part for which by common consent it is designed. In 
each case however the beneficial or useful end sought 
to be attained must be reasonably proportionate as to 
the extent of the suffering caused, and in no case can 
substantial suffering be inflicted, unless necessity for 
its infliction can reasonably be said to exist. To save 
the life of an animal, to restore it to health when suf- 
fering from painful disorder, violent measures, caus- 
ing much misery to it, may oftentimes be matter of 
necessity ; a wounded or diseased limb, or an injured 
eye, may require surgical treatment inseparable from 
pain; these are itlustrations of cases in which the pain 
caused is for the direct benefit of the animal itself. As 
an illustration of a class of cases in which some degree 
of apparent ill-treatment may be justified in fitting an 
animal for its legitimate use, I may point to a horse, 
which though designed for draught and riding pur- 
poses, is not in its natural antutored state so fitted. 
To prevent it from being unruly and unsafe, it requires 
to be broken, sometimes with a degree of severity, oc- 
casioning pain, which without such necessity would be 
utterly unjustifiable. But even in these cases the good 
to be attained must be reasonably proportionate to the 
suffering caused. 

Castration of young horses, and of the male young 


In construing this section, [am of opinion that the 





of other animals intended for use or for food, is, we all 
know, largely practiced forthe purpose of rendering 
them more docile and less dangerous to use, and more 
adapted for food than uncastrated males commonly 
are, but Iam far from saying that in my opinion cas- 
tration, which is a painful operation, though not of 
long duration, is in all cases justifiable. I could, were 
it necessary to do so, suggest many circumstances in 
which in my judgment it would be utterly unreason- 
able because unnecessary. 

Docking is another painful operation, which, no 
doubt, may occasionally be justified; but I hold avery 
strong opinion against allowing fashion, or the whim 
of an individual, or any number of individuals, to 
afford a justification for such painful mutilation aud 
disfigurement. 

I have said enough to indicate my views, namely, 
that the legality of a painful operation must be gov- 
erned by the necessity for it, and even where a desir- 
able and legitimate object is sought to be attained, the 
magnitude of the operation and the pain caused 
thereby must not so far outbalance the importance of 
the end as to make it clear to any reasonable person 
that it is preferable the object should be abandoned 
rather than that disproportionate suffering should be 
inflicted. 

This brings me to the consideration of the reasons 
which are suggested on behalf of the respondent by 
way of justification for the revolting operation of dis- 
horning. 

Those reasons, shortly stated, are as follows: That 
the operation makes the cattle graze better and fatten 
more quickly; that it alters their character and makes 
them quiet; that it prevents them, if viciously dis- 
posed, from going and injuring other cattle and ani- 
mals in the same yard with them; that more polled 
than horned cattle can be accommodated in a straw 
yard, and that the practice bas been prevalent in some 
parts of the country for years among farmers and deal- 
ers, who look upon the practice as advantageous to 
them for the reasons above given; and, lastly, that the 
results attained by dishorning could not be attained by 
any other known means. That theanimals themselves 
are in the least degree benefited by the operation was 
not seriously suggested, and to me such an idea seems 
utterly untenable. That it alters their character may 
be true enough, it is highly oulculated to do so. 

It may be too, that so altered they more rapidly fat- 
ten, and sometimes are more quiet in the straw yard, 
and it requires no great amount of evidence to prove 
that more dishorned than horned cattle can be accom- 
modated in the same straw yard, and that if required 
to travel more can be packed into a railway truck, and 
finally that by dishorning, each head of cattle may in 
one way or another be rendered of more value to the 
owner to the extent of from twenty shillings to forty 
shillings. But how is this benefit derived? Not by 
utilizing the animal as nature formed it, viz., as a 
horned animal, not even by a curtailment of its horns 
by the comparatively painless operation of tipping or 
knobbing, but by artificially altering the character and 
species of the animal altogether, and converting the 
horned animal into a polled one, and that by means of 
so torturing an operation that one shudders to tbink 
men can be found to perform it. 

Is there, can there be, legal necessity or reason for 
this? My answer is, no. I fail to see any evidence of 
such necessity or reason. 

No owner is compelled by any necessity to turn his 
horned into dishorned or artificially-polled cattle, or 
to put into the same yard the same number of horned 
cattle as he would of polled ones. 

If he wishes for polled cattle he can buy naturally- 
polled animals, though it may be at a small extra 
price. If however to avoid that outlay, he prefers to 
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buy horned cattle, and to enhance their value by 
twenty sbillings or forty shillings, by mutilating them 
ut the expense to the poor animals of excruciating tor- 
ture, how can this be said to be either necessary or 
reasonable ? 

Is it necessary that such an end should be attained 
at such a sacrifice? If not, then the operation is an 
unnecessary abuse of the animal, and brings the case 
distinetly within Mr. Justice Wightman’s definition of 
cruelty. 

But a striking body of evidence that such an opera- 
tion is unnecessary and unreasonable is to be found in 
the fact that throughout vast districts, both in Eng- 
land and Scotland, thousands upon thousands of 
horned cattle are to be seen, many herding together 
peacefully enough, grazing in the same fields, confined 
in the same yards, feeding, thriving and fattening to- 
gether, and packed together in railway trucks for 
transportation to market. 

It may be that occasionally one of such animals may 
give a little more trouble than the rest, nevertheless, 
the farmers, graziers and dealers throughout those dis- 
tricts (which in England comprises the whole country, 
except the parts of Norfolk and Suffolk above referred 
to), gentlemen quite as alive to their own interests as 
those who have adopted this cruel practice, have not 
for years attempted to adopt it as a remedy for such 
occasional inconveniences. Is not thisabundant proof 
that dishorning is not necessary for the benefit of the 
animal or to render it fit for all the legitimate pur- 
poses of its owner, and that tipping or knobbing have 
been found to be and are practically sufficient? 

In Ireland, and in some counties in Scotland, no 
doubt, the practice has prevailed, and oftentimes for 
the purposes of fraud and deception, as will be seen 
from the evidence of Professors McColl and Collins, 
and it must not be forgotten that the Highland Agri- 
cultural Society, fifteen years ago, denounced the ope- 
ration as a cruel practice, and still condemns it. 

But cases were cited to us as authorities that no ope- 
ration, however painful, is cruelty within the meaning 
of the statute “if the purpose for which the act is done 
is to make the animal more serviceable for the use of 
man;”’ this is the dictum of Cleasby, B., in delivering 
his judgment in Murphy v. Manning, 2 Exch. Div. 307, 
at p. 314. In using this language that learned and very 
humune judge ought not to be taken to have spoken 
having reference to such circumstances as are now be- 
fore us, but only generally with respect to certain 
minor operations, which, though painful, cannot be 
placed in the same category as this. If the learned 
baron did intend his language to be interpreted as con- 
tended for the respondents, then I most respectfully 
decline to adopt that view. Many instances might be 
put in which, at the cost of extreme suffering to the 
animal, it might be rendered more serviceable for the 
use of man by means of an vperation which it is im- 
possible to suppose that any Legislature would sanc- 
tion. 

What would be said of a man who sewed up the eye- 
lids of his sheep, or cut the hoofs of his cattle to the 
quick to keep them from moving about as nature dic- 
tated, in order that they should more quickly fatten 
in his field for his profit? But the decision in Murphy 
v. Manning, 2 Exch. Div. 307, at p. 314, carefully looked 
at, is, so far as it has any bearing on this case, in favor 
of the appellant’s views. There the accused was 
charged with cruelty in cutting off the comb of acock. 
It was contended that the act wag justified, among 
other reasons, because without it the cock could not 
win prizes for his owner. The court (Kelly, L. C. B.. 
Cleasby, B.,) held that the man ought nevertheless to 
have been convicted. Before I deal with the next au- 
thority cited for the respondent, I must refer to the 
case of Brady v. McArgle, 14 L. R. (I[r.) 174; 8. C., 15 





Cox C. C. 516, where this very practice of dishorning 
was condemned as cruelty. There it was contended 
for the accused that the practice was allowable upon 
much the same grounds as those above enumerated. 
Tn that case the magistrates had refused to convict. 
The court however (Dowse, B.,and Andrews, J.) held 
that he ought to have done so, Dowse, B., after refer- 
ring to the dictum of Cleasby, B., saying that he could 
not hold that the operation better fitted, or made the 
animal more serviceable for the use of man, that the 
acts were done for the convenience of particular indi- 
viduals, and for their contingent profit, and he made 
use of this expression: ‘“‘ Nobody can contend that it 
was absolutely necessary to cut off their horns, and in 
my view it was eminently unreasonable.” Andrews, 
J., said: “That the dishorning was not done wan- 
tonly, but for the purpose of convenience and profit, is 
not in itself a sufficient defense. It ought to be shown 
to be necessary or reasonable under all the circum- 
stances.” In the following year, 1885, the same ques- 
tion was practically raised in Callaghan and Another 
v. Society for the Prevention of Cruelty to Animals, 16 
L. R. (Ir.) 325; 8. C., 16 Cox C. C. 101,when a different 
judgment was pronounced by Morris, ©. J., and Har- 
rison and Murphy, JJ. This case is, of course, strongly 
relied upon by the respondents, the facts and argu- 
ments substantially were the same as in this case. 
Morris, ©. J., in delivering his judgment, said: ** Look- 
ing at the suffering in reference to the object with 
which it is inflicted as found by the magistrates, it 
cannot in my opinion be considered unnecessary, for 
the object is reasonable and adequate; ’’ Harrison, J., 
also treated the practice as a reasonable one and neces- 
sary for the proper carrying on of the system of straw- 
yard winter feeding; whilst Murphy, J., said: ** The 
pain caused to the animals cannot be said to be an un- 
necessary abuse of the animal that is reared up, 
tended and fed with the object of having it as soon as 
possible made ready for slaughter, if the operation by 
which the pain is caused enables the owners to attain 
this object either more expeditiously or more cheaply.” 
In the views expressed by these learned judges I am 
unable to concur. 

In the case of Lewis v. Fermor, 18 Q. B. Div. 532, the 
court (Day and Wills, JJ.) upheld the decision of mag- 
istrates in dismissing a charge of cruelty for spaying 
sows upon the ground, as I read the case, that honest 
belief that the act was justified, even though that be- 
lief was erroneous, prevented the application of the 
statute. Day, J., said, “‘ cruelty must be something 
which cannot be justified, and which the person who 
practices it knows cannot be justified.” Wills, J., said, 
“the proper view is that if the person who performs 
the operation entertains an honest belief that what is 
done will benefit the animal, he is not liable to be con- 
victed.”” Now Lam not concerned in forming any opin- 
ion whether or not the operation in that case amounted 
to cruelty, but I shall have a word or two to say in 
reference to those dicta, after I have called attention 
to the case of Renton v. Wilson, 15 Justiciary Cases 
(Scotch), 84, argued before Lords Young, McLaren, 
and Rutherfurd Clark, which is the last authority I 
think it necessary to mention. That also was a case 
of cruelty for dishorning; there again the practice was 
upheld, not however upon the ground that the opera- 
tion was not painful, or that it was necessary, but 
upon the ground, as explained by Lord Young, “ that 
the statute does not interfere with human conduct or 
with the judgment of those who are pursuing their 
own affairs to the best of their judgment, however 
much they may be mistaken in the judgment of oth- 
ers,” and according to the view of Lord McLaren, be- 
cause the operation was a ‘customary operation” to 
a considerable district of the country, and “ per- 
formed with a view toa rational purpose, and under 
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the belief that it is necessary for the well-being and 
control of the animals.” 

I cannot give my assent to this decision, nor recog- 
nize in these views any thing which excuses the inflic- 
tion of such extreme suffering. 

With all respect to the opinions of the learned judges 
by whom these two cases of Lewis v. Fermor, 18Q. B. 
Diy. 532, and Renton v. Wilson, 15 Justiciary Cases 
(Scotch), 84, were decided, although I um not prepared 
to deny that an honest belief based on reasonable 
grounds in the existence of circumstances which if 
proved would justify a painful operation, would afford 
him a defense against a charge of cruelty, even though 
the circumstances relied on were not as he believed 
them to be. I do dissent from any notion that a mis- 
taken belief, however honest, that the law justified a 
painful operation, when in truth it did no such thing, 
could operate as any excuse at all, except, perhaps, in 
mitigation of punishment. 

If the law were that any man or any body of men 
could in his or their own interests, or for his or their 
pecuniary benefit,cause torture and suffering to animals 
without legitimate reason, and could, when charged 
with cruelty, excuse himself or themselves upon the 
ground that he or they honestly believed the law justi- 
fied them, thongh in fact it did not, it is difficult to see 
the limits to which such a principle might not be 
pushed, and the creatures it is man’s duty to protect 
from abuse, would oftentimes be suffering victims of 
gross ignorance and cupidity. 

Before I conclude I must observe that in this case, 
asin others cited before us, the operation has been 
performed indiscriminately upon whole herds of cat- 
tle at a time without regard to age, sex, habits or tem- 
pers, not because any of them have shown themselves 
to be dangerous or exhibited the least trace of temper 
or unruliness, but because possibly hereafter in some 
feeding-yard some one or more of them may turn out 
to be troublesome, and because the operation may, for 
some reason or other, add a few shillings to their price 
when sold; the animals thus operated upon each year 
amount in number to tens of thousands. Constant 
familiarity with unnecessary torture to and abuse of 
dumb animals cannot fail by degrees to brutalize and 
harden all who are concerned in or witness the mise- 
ries of the sufferers, a consequetce to be scrupulously 
avoided in the best interests of civilized society. 

From what I have already said, and for the reasons 
1 have given, it follows that in my opinion the prac- 
tice of dishorning is a cruel, unreasonable and unneces- 
sary abuse of the animals operated on, and therefore is 
illegal and ought to be suppressed, and that the magis- 
trates ought to have convicted the respondent. 








NEW YORK COURT OF APPEALS ABSTRACT. 

BAIL—PRINCIPAL AND SURETY—LACHES—PLEADING 
—AMENDMENT.—(1) In an action on an undertaking 
given to secure the release of one H. from arrest in a 
civil action, plaintiff alleged that the undertaking was 
executed by defendant, and accepted by plaintiff, un- 
der an agreement that H. should be released, defend- 
ant agreeing to perform the conditions of the under- 
taking; and that H. was, in consideration thereof, 
released. It appeared that when H. was arrested the 
sheriff told him the amount of bail required ; that both 
went to defendant, and H. asked her if she would go 
on his bond. She said she would if she could be of any 
use. H. and the sheriff then went to plaintiff's attor- 
ney, who, after some talk, partially filled ont the bond. 
They then returned to defendant, who signed the 
bond, asking if she would be sufficient. She was told 
that the attorney said, ‘‘ yes.’”” The bond was taken to 





the attorney, and upon his acceptance of it the sheriff 
discharged H. Held, that an agreement was suffi- 
ciently shown. Toles v. Adee, 84 N. Y. 222; 91 id. 562; 
Goodwin v. Bunzl,102 id. 224. (2) As the plaintiff claimed 
to recover on the undertaking ouly as an agreement 
good at common law, the fact that it was entitled ina 
court other than the one in which the order of arrest 
was issued is immaterial; it being unnecessary that it 
should be entitled at all. (3) Judgment was entered 
against H. in theaction in which he was arrested, but 
an execution against his body did not issue until more 
than a year and a half thereafter, during most of which 
time H. remained in the vicinity, but when it did issue 
he could not be found. Plaintiff's attorney testified 
that, after judgment was entered, defendant asked 
him not to press H., and to use his influence in aiding 
H. to regain his position with plaintiff, and that for 
this reuson he had delayed issuing execution. Held, 
that the laches in issuing execution were excused. (/4) 
The Code of Civil Procedure of New York, section 
1207, which provides that ‘‘ where there is no answer 
the judgment shall not be more favorable to the plain- 
tiff than that demanded in the complaint,’’ does not 
prevent the plaintiff, after service of summons and 
complaint, from amending the complaint, so as to de- 
mand a larger sum, without notice to the defendant, 
who has not appeared, and recovering judgment for 
the amount claimed in the amended complaint. If the 
defendant were entitled to notice, the failure to give it 
would be but an irregularity, which would not render 
the judgment void. Jewett v. Crane, 35 Barb. 208; 
Bensel v. Lynch, 44 N. Y. 162-165. Second Division, 
June 18, 1889. Carr & Hobson (Limited) v. Sterling. 
Opinion by Haight, J. 

Lis PENDENS — SPECIFIC PERFORMANCE.—Where a 
suit for specific performance, with statutory lis pen- 
dens, has lain dormant for over forty years, the com- 
plainants therein and their privies would be effectu- 
ally barred from reviving it as against a bona fide 
purchaser having no actual notice of such suit, and 
who purchased sixteen years after the last move had 
been made therein; and hence such purchaser’s title 
cannot be rejected by his vendee because of such suit. 
Whether, in actions brought to enforce the specific per- 
formance of executory contracts for the sale of land, 
courts should determine doubts respecting the title, 
which depend solely on an unsettled question of law, 
and decree performance when the unsettled question 
is decided in favor of the validity of the title, seems 
not to have been definitely settled. Abbott v. James, 
111 N. Y. 673; Osborne v. Rowlett, L. R., 18 Ch. Div. 
774; Fry Spec. Perf. (3d Am. ed.), p. 435, § 871; Pom. 
Spec. Perf., p. 281, § 202. But it is unnecessary to en- 
ter into this controversy, for the determination of the 
validity or reasonableness of the vendee’s doubt in the 
case at bar does not depend upon the decision of an 
unsettled legal question. It is assumed—without de- 
ciding the question—that a vendee may recover money 
paid on an executory coutract for the sale of land, by 
proving the title so doubtful that a court would not 
compel him to take it. Upon this question see Burwell 
v. Jackson, 9 N. Y. 542; O'Reilly v. King, 2 Robt. 587; 
Methodist Church v. Thompson, 20 Jones & S. 321; 
Bayliss v. Stimson, 21 id. 225; 1 Dart Vend. (6th ed.) 
222. A vendee in an executory contract for the pur- 
chase of land has not an absolute right to a specific 
performance of the contract, but such relief is granted 
or refused according to the circumstances of each case. 
Peters v. Delaplaine, 49 N. Y. 362; Day v. Hunt, 112 
id. 191; Fry Spec. Perf. (3d Am. ed.), p. 10, $25; Pom. 
Spec. Perf., p. 4, § 4; id., p. 47, § 35. The fact that all 
of the heirs of Arthur McGeer were infants at the date 
of his death, May 25, 1825, and that the youngest did 
not become of full age until 1843, is nota legal excuse 
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in an action to enforce a specific performance of the 
contract, for their failure to perform the contract of 
their ancestor; and the /aches which would have barred 
such an action by him will bar a like action prosecuted 
by them. Havens v. Patterson, 43 N. Y. 218. Pauld- 
ing having purchased without actual notice of the suit, 
or of the alleged claim of the McGeers, he was a pur- 
ohaser in good faith, and acquired a perfect title, un- 
less he was bound by the bill in equity and the accom- 
panying notice of the pendency of the suit. His grantee 
(the defendant herein) succeeded to all of his rights, 
and a purchaser from the defendant, though purchas- 
ing with notice of the suit and of the claim of the 
McGeers, would acquire a perfect title free from their 
claims. Bumpus v. Platner, l Johns. Ch. 213; Varick 
v. Briggs, 6 Paige, 323, affirmed; 22 Wend. 543; Grif- 
fith v. Griffith, 9 Paige, 315; Webster v. Van Steen- 
bergh, 46 Barb. 211; Wood v. Chapin, 13 N. Y. 509; 1 
Story Eq. Jur., $410; 2 Pom. Eq. Jur., § 754. Paul- 
ding’s title, and the title of purchasers subsequent to 
him, not being weakened or affected by actual notice 
of the suit, it becomes important to inquire as to the 
effect of these papers found on file, or for how long a 
dormant suit and a statutory notice of its pendency 
binds subsequent purchasers for value and without ac- 
tual notice. The rule that a purchaser pendente lite of 
the subject of the litigation, if he buys in good faith 
and without actual notice of the claims of the liti- 
gauts, is not affected by the suit pending, or by the 
notice of its pendency, unless the suit has been prose- 
cuted with due diligence, was first formulated by Lord 
Bacon. ‘ (12) No decree bindeth any that cometh in 
bona fide by conveyance from the defendant before the 
bill exhibited, and is made no party, neither by bill nor 
the order; but where he comes.in pendente lite, and 
while the suit is in full prosecution, and without any 
color of allowance or privity of the court, there regu- 
larly the decree bindeth; but if there were any inter- 
mission of suit, or the court made acquainted with the 
conveyance, the court is to give order upon the special 
matter according to justice.” Ord. 12, in Chancery, 15 
Bacon's Works, 353. ‘The learned editors of Bacon’s 
Works, Spedding, Ellis and Heath, say that the main 
body of these ordinances must have existed previous 
to the time of Lord Bacon, in some shape or other, 
written or unwritten. 14 Bacon’s Works, 160. It may 
be safely asserted that this rule is as ancient as the 
earliest reported decisions of the Court of Chancery, 
and it continued to be the rule of the English courts 
until 1839. Preston v. Tubbin, 1 Vern. 285; Sorrell v. 
Carpenter, 2 P.Wms. 482; Kinsman v. Kinsman, Tam. 
399, reversed, 1 Russ. & M. 617; 2 Sugd. Vend. (7th 
Am. ed.) 544; 2 Fonbl. Eq. 153. In 1839 it was enacted 
(chapter 11, 2 and 3 Victoria, amended by chapter 15, 
18 and 19 Victoria) that a lis pendens should not bind a 
purchaser or mortgagee pendente lite without express 
notice thereof, unless a notice of the pendency of the 
suit should be registered, and that the registered no- 
tice should become void at the expiration of five years, 
unless it should be re-registered. Since the passage of 
this statute the effect upon purchasers and incum- 
brancers pendente lite, of a lack of diligence in prosecut- 
ing suits, has ceased to be, in England, a living ques- 
tion, and only occasional reference to the subject will 
be found in modern English law-books. We do not 
find that this rule has ever been questioned in this 
State, but on the contrary, it has been approvingly 
cited and applied. Murray v. Ballou, 1 Johns. Ch. 566; 
Hayden v. Bucklin, 9 Paige, 511; Myrick v. Selden, 36 
Barb. 15; Will. Eq. Jur. 251. The courts of other 
States have asserted and followed the rule. Herring- 
ton v. McCollum, 73 Ill. 476, 483; Watson v. Wilson, 2 
Dana, 406; Clarkson v. Morgan, 6 B. Mon. 441, 448; De- 
bell v. Foxworthy, 9 id. 228; Erhman v. Kendrick, 1 
Mete. (Ky.) 146; Petree v. Bell, 2 Bush, 58; Ashley v. 





Cunningham, 16 Ark. 168; Mann v. Roberts, 11 Lea, 
57; Bybee v. Summers, 4 Or. 354. The text-writers 
state the rule as laid down in the cases cited. 2 Pom. 
Kq. Jur., §§ 634, 640; Wade Notice, §§ 357, 359; Benn. 
Lis Pendens, § 418. The right of a plaintiff to revive 
and continue an action against the successors in inter- 
est of adeceased defendant may be lost by long delay 
in making the application, and especially if the suc- 
cessors are purchasers in good faith, and if the condi- 
tion and value of the property have greatly changed, 
and the only witnesses by which the facts in issue 
could be established are dead. Coit v. Campbell, 82 N. 
Y. 517; Lyon v. Park, 111 id. 350. Second Division, 
June 28, 1889. Hayes v. Nourse. Opinion by Follett, 
C.J. Bradley and Haight, JJ., dissenting. 


SALE—CONDITIONAL—RATIFICATION.—Plaintiff sold 
to defendant a canal-boat, mules and harnesses, retain- 
ing title to the boat as security for the price, and tak- 
ing a mortgage on another bout owned by defendant 
as additional security. Afterward plaintiff advertised 
that he would sell the two boats under the contract 
and mortgage respectively. On an accounting then had 
it was ascertained that part of the purchase-price of 
the boat was still due to plaintiff. Before the day of 
the sale of the boats plaintiff, on the ground that de- 
fendant still owed him some of the purchase-money, 
seized the mules and harnesses, the value of which ex- 
ceeded the amount then due to plaintiff from defend- 
ant. After this plaintiff obtained possession of the 
boats in replevin, and sold them. Plaintiff's attorney, 
who attended the sale, testified that the mortgaged 
boat was sold because the other had not brought 
enough to satisfy the amount alleged by plaintiff to be 
due. Held, that plaintiff's acts showed that he elected 
to ratify the contract of sale, and, the value of the 
mules taken having discharged the balance due on the 
price, a judgment in the replevin suit awarding a re- 
turn of the boats, with damages for their detention, to 
defendant was proper. When an executory contract 
for the sale of chattels provides that title shall not pass 
until the agreed price is fully paid, which is payable in 
installments, and the vendor permits the vendee to re- 
tain possession, and make other payments, after the 
whole contract price is due, the vendor cannot seize 
the property and terminate the contract for non-pay- 
ment until he has demanded payment of the vendee. 
Hutchings v. Munger, 41 N. Y. 155. There is no evi- 
dence in this case that the plaintiff demanded payment 
of the defendant. Davis testified that he demanded 
the boats and property covered by “ these mortgages,” 
which the defendant denied. Second Division, June 
18, 1889. O°’ Rourke v. Hadcock. Opiuion by Follett, 
C.J. Bradley, J., dissenting. 


——__>—__———- 


ABSTRACTS OF VARIOUS RECENT 
DECISIONS. 

CONSTITUTIONAL LAW— CONDITIONAL SALES.—(1) 
The act passed May 4, 1885 (82 Ohio Laws, 238), enti- 
tled “An act to regulate conditional rates and sales of 
personal property, and provide for filing instruments 
pertaining to the sume with certain officers, and mak- 
ing a violation thereof a misdemeanor,”* is not in con- 
flict with either section 16 or 19 of article 1, or section 
16 or 28 of article 2, of the Constitution. (2) The sec- 
ond section of the act, which makes it unlawful for 
the vendor of personal property sold as therein speci- 
fied, to take possession of such property, without ten- 
dering or refunding to the purchaser the sum paid by 
him, “after deducting therefrom a reasonable com- 
pensation for the use of such property,” is not invalid 
on the ground that the amount of such compensation 
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is uncertain, and no method is provided by the act for 
determining the same. Ohio Sup. Ct., May 21, 1889. 
Weil v. State. Opinion by Williams, J. 


EvIDENCE—-EXPERT—SOUND OF BLOW.—It is not er- 
roneous to permit a properly-qualified witness to ex- 
press the opinion that a blow struck by the defendant 
upon the side of a house, just before the commence- 
ment of a quarrel, in the night-time, between said de- 
fendant and another person, in which the latter was 
killed, sounded like a blow struck with a piece of iron. 
Minn. Sup. Ct., June 17, 1889. State v. Lucy. Opin- 
ion by Collins, J. 


FIXTURES—RAILROAD TANK. — Where a railroad 
company dug a well, and put in a pump and a boiler 
for the purpose of filling its tank on the line of its rail- 
road, and used the same for several years, believing 
the well and attachments were upon its own land, 
when it is discovered that they are on another’s land 
the company can remove the pump and boiler with- 
out paying the owner of the land therefor. There is 
scarcely any kind of machinery, however complex in 
its character, or no matter how firmly held in its 
place, which may not with care be taken from its fast- 
enings, and moved without any serious injury to the 
structure where it may have been operated, and to 
which it may have been attached. That the simple 
fact of annexation to the realty is not the sole and con- 
trolling test of whether a certain article is a fixture or 
not, is very well illustrated by the fact that trees 
growing in a nursery, and kept there for sale, are per- 
sonal property, while trees no larger, if transplanted 
to an orchard, become real estate. On theother hand, 
there are very many things, although not attached to 
the realty, which become real property by their use— 
keys to a house, blinds and shutters to the windows, 
fences and fence-rails, etc. It can readily be seen 
that one of the tests of whether a chattel retains its 
character or becomes a fixture is the uses to which it 
is put. If it be placed on the land for the purpose of 
improving it, and to make it more valuable, that is 
evidence that it isa fixture. Applying this critcrion 
to the boiler, we are led to inquire whether this bene- 
fited the land of plaintiff. The real estate upon which 
this boiler was placed was a narrow strip in the city of 
Burlingame, and it cannot be contended that this well, 
boiler and the attachments could have greatly bene- 
fited this small tract of land. They were not placed 
there for the purpose of euhancing its value. Ordi- 
narily it would not enhance the value of such property 
in a city, as this small piece of ground, by digging a 
well thereon like the one in question; and the only 
value added thereto by placing a pump, boiler and 
boiler-house like those in controversy would be what 
they were worth as chattels. The test of whether real 
estate is benefited by the act of annexation has been 
repeatedly applied by the courts todetermine whether 
the chattel annexed became a fixture or not. 11 Alb. 
L. J. 151; Woolen Mill Co. v. Hawley, 44 Iowa, 57; 
Taylor v. Collins, 51 Wis. 123; Huebschmann v. Mce- 
Henry, 29 id. 655; Minnesota Co. v. St. Paul Co., 2 
Wall. 645, note; Railroad Co. v. Canton Co., 30 Md. 
347; Waguer v. Railroad Co., 22 Ohio St. 563. It has 
been held that before personal property can become a 
fixture by actual physical annexation, the intention of 
the purties aud the uses for which the personal prop- 
erty is to be put must all combine to change its na- 
ture from that of the chattel to that of the fixture. 
Teaff v. Hewitt, 1 Ohio St. 511; Ewell Fixt. 293; 
Woolen Mill Co. v. Hawley, supra. It is conceded 
that the railroad company was a trespasser, yet it was 
nota willful one. It dug the well, put in the pump 
and boiler, and erected the boiler-house under the be- 
lief it was occupying its own land, and only dis- 
covered its mistake after some years of occupation. 





There is nothing to show that it wished to gain any 
thing by digging the well where it was located rather 
than on its ownland. In fact it is stated that two 
feet of the well is upon its own land. It can be safely 
presumed that the well would have been as good a one 
if it had been placed on defendant’s side of the divia- 
ion line instead of plaintiff's. It dug the well, put in 
the pumpaud boiler, for the sole purpose of operating 
its railroad, and not to improve the land where the 
property was placed. The company began condemna- 
tion proceedings to obtain the land, but did not follow 
them toaconclusion. If it had it would have been 
compelled to only pay for the land, and not for itsown 
improvements thereon. This rule is well established 
by authority. Cohen v. Railway Co., 34 Kans. 158; 
Justice v. Railroad Co., 87 Penn. St. 28; Daniels v. 
Railroad Co., 41 Lowa, 52; Lyon v. Railroad Co., 42 
Wis. 538; Greve v. Railroad Co., 26 Minn. 66; Wagner 
v. Railroad Co., supra; Schroeder v. De Graff, 28 Minn. 
299. While it is the general rule in regard to annexa- 
tion made by a stranger with his own materials on the 
soil of another, without his consent, that the owner 
of the materials loses his property because he is pre- 
sumed to have parted with it, and dedicated it to the 
owner of the land, yet the peculiar circumstances un- 
der which this well was dug would indicate there 
should bea modification inthis instance. Lowenberg 
v. Bernd, 47 Mo. 297. If he had placed it there, even 
under a mistake, for the purpose of ultimately im- 
proving the real estate the law might under this state 
of facts have held it to have been the property of the 
owner of the real estate, but under the agreed state- 
mentit was placed there solely for the purpose of bet- 
ter operating its own railroad. If it had been placed 
on its own right of way,and that afterward aban- 
doned, then under a respectable list of authorities it 
would have been permitted to nave taken away the 
pump, boiler and boiler-house. We can see no reason 
fora distinction that would have allowed any com- 
pensation to plaintiff if condemnation proceedings had 
been instituted after occupation and placing improve- 
ments upon the land, and prosecuted to a conclusion, 
and an action brought in the way this one was. Kans. 
Sup. Ct., June 7, 1889. Alchison, 7. & S. F. R. Co. v. 
Morgan. Opinion by Holt, J. 


NEGLIGENCE—BURDEN OF PROOF.—Plaintiff, em- 
ployed by F. & Co. in setting up a saw-mill on defend- 
aut’s premises, was injured by the explosion of a steam 
boiler owned and used by defendants to run the saw- 
mill. Held, that the explosion did. not raise a pre- 
sumption of negligence. It is the general doctrine 
that plaintiff must give some affirmative evidence 
from which there may be a logical inference of negli- 
gence, and the mere happening of an accident will not 
be sufficient evidence of negligence to be left to the 
jury. See Whart. Neg. (2d ed.), § 421, and cases there 
cited. It is contended however that the defendants 
are responsible in the first instance for the immediate 
consequences of the bursting of the steam boiler in use 
on their premises, irrespective of any further question 
as to negligence or want of skill on their part, and that 
the accident, in the absence of explanations, is of itself 
evidence of negligence. It is urged that where the in- 
strument or machinery is shown to be under the man- 
agement of the defendant or his servants, and the ac- 
cident is such as, in the ordinary course of things, does 
not happen if those who have the management use 
proper care, it affordsreasonable evidence, in the ab- 
sence of explanation by the defendant, that the acci- 
dent arose from want of care. But instances are not 
unfrequent of steam-boiler explosions where there has 
been no want of ordinary care and skill in their man- 
agement, and even where there has been the greatest 
care; and explosions of steam boilers have happened 
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of so mysterious a character that they could not, with 
confidence, be assigned to any known cause. Consid- 
ering the extent to which the agency of steam is now 
so necessarily and usefully employed, we are nut pre- 
pared to hold that the owner of asteam boiler used on 
his premises shall be deemed virtually an insurer 
against all damage andinjury to person or property 
resulting from au explosion, unless in the event of an 
accident he assume the burden of proving that there 
has been no fault or negligence onthe part of himself 
or his agents. In the early case of Spencer v. Camp- 
bell, 9 Watts & S. 32, a man drove a horse to defend- 
ant’s steam grist-mill to obtain a grist, and was thus 
lawfully upon defendant’s premises, and was as much 
entitled to protection there as ifhe had been upon his 
own premises. While there the steam boiler exploded, 
and killed his horse, and the action was brought for 
the value of the horse. It was held, that to entitle the 
plaintiff to recover, he was bound to show the want of 
ordinary care, skill and diligence. In Losee vy. Bu- 
chanan, 51 N. Y. 476, there was an extended review of 
authorities. Tbe action was broughtto recover dam- 
ages occasioned by the bursting of a steam boiler, 
while the same was owned and being used by the Sara- 
toga Paper Company, one of the defendants, at their 
mill. The boiler, by means of its explosion, was pro- 
jected and thrown upon the plaintiffs premises, and 
through several of his buildings, thereby injuring aud 
damaging the same, and destroying personal property 
therein. The case sustains the doctrine that the 
owner of a steam boiler, who operates and uses the 
same in carrying on his business upon his own 
premises in such a manner that it is not a nuisance, is 
not liable for damages done to the property of his 
neighbor by an explosion of such boiler, without af- 
firmative proof of negligence on the owner's part. 
Earl, C., in commenting upon Spencer v. Campbell, 
supra, says: ‘* lam unable to see how that case differs 
in principle from theone at bar. To sustain the broad 
claim of the plaintiff here, it should have been held in 
that case that the owner of the steam boiler was abso- 
lutely liable, irrespective of any care, skill or dili- 
gence on bis part for any damage which the boiler, by 
its explosion, occasioned to any property lawfully in 
the vicinity. Within the rules laid down by these au- 
thorities, the defendants inthis case could not, with- 
out proof of negligence, be made liable for injuries 
caused to the persons of those who were near at the 
time of the explosion; and it would be quite illogical 
to hold them liable for injuries to property, while they 
were not liable for injuries to persons by the same ac- 
cident.’’ See also Marshall v. Welwood, 38 N. J. Law, 
339. Walker v. Railroad Co., 71 Iowa, 658, is a com- 
paratively recent case, illustrative of the principle that 
the accident itself did not furnish a prima facie pre- 
sumption of negligence against the defendant. A car 
of dynamite standing in the yard of the defendant rail- 
road company, awaiting the order of its owner, took 
fire and exploded. The plaintiff sued for damages for 
the consequent injury to certain buildings, averring 
that the dynamite was not properly protected; that 
the fire had caught from a passing engine, and that the 
car was negligently permitted to stand in an improper 
place. At thetime of the fire the car stood on the 
outer track at the south side of the yard, and the wind 
was blowing from the south. There was no evidence 
that the fire had caught from passing engines, or that 
they were defective in their machinery for protection 
against fire escaping therefrom. There was no evi- 
dence that the dynamite was not properly protected, 
nor that the damage would have been less if the car 
had been standing at any other place in the yard. It 
was beld that the burden of proof was on plaintiff to 
show that the car stood in an improper place, and that 
there was no evidence of negligence to go to the jury. 








Thecourt say: “The relation between the parties to 
the action is not such that the law presumes negli- 
gence in the defendant by the mere fact that the 
plaintiff's property was injured. The burden was on 
the plaintiff to show that the place where the car was 
stored was an improper place. All the light the jury had 
on this subject was that the car exploded, and the 
plaintiff's property was injured.” There was no such 
relation between the plaintiff and defendants herein as 
exists between common carriers and passengers; and 
reported cases determining the liability of common 
carriers for injuries to passengers under their care 
furnish no appropriate rule of decision in the case at 
bar. Ohio Sup. Ct. Huff v. Austin. 
FENCES — BARB-WIRE. — One who has con. 
structed and maintains a barb-wire fence in a negli- 
gent manner is liable for injuries occasioned thereby 
to the domestic animals of others, though the fence is 
entirely on his own land. Of course the liability of 
the defendants does not depend upon the question 
whether their fence came up to the legislative stand- 
ard—which fixes the liability of owners of trespassing 
animals in certain counties—but the act quoted shows 
what the Legislature of the State considered a good 
fence. The defendants were not bound to maiptain 
any fence at all, but having undertaken to maintain 
one, they were bound to see that it was not made a 
trap for passing animals. It is the duty of the land- 
owner to take notice of the natural propensity of do- 
mestic animals, and toexercise reasonable care to pre- 
vent his fence from becoming dangerous. The fact that 
the fence was constructed entirely upon defendants’ 
land is no defense, if negligently constructed or main- 
tained. The casecomes within the rule established by 
a recent decision of this court in Malloy v. Savings & 
Loan Society, filed April 22, 1889. In that case the de- 
fendant had negligently suffered a privy vault and 
cess-pool to remain open upon its premises, about ten 
feet from the sidewalk of a public street in the city of 
San Francisco, without any inclosure, and plaintiff's 
minor child, without any fault or negligence on his 
(plaintiff's) part, had fallen into the same, and was 
drowned therein. The demurrer to the complaint, 
which stated substantially these facts, was sustained 
in the court below, and the order reversed here. The 
decision was based upon the principle that one should 
so use his own property as not toinjure the property 
of another. Of course this principle-—which is a maxim 
of common justice as well as of law—does not create a 
liability for every injury one may sustain through the 
use by another of his own property; but where the 
latter is guilty of a breach of duty which he owes to 
others in the use of his property, whether by intention 
or neglect, he is liable for any injury which is occa- 
sioned thereby, if the injury is the natural or probable 
result of the act, and snch as a prudent man under the 
circumstances, acting with ordinary care, would have 
foreseen. Under such circumstancesit is no defense 
that the property is used for a lawful purpose. The 
following cases illustrate the rule: Birge v. Gardner, 
19 Conn. 507; Durham v. Musselman, 18 Am. Dec. 133; 
Railroad Co. v. Allen, 22 Kans. 286. The case at bar is 
similar to Sisk v. Crump, 112 Ind. 504, where it was held 
that a barb-wire fence, the strands of which were neg- 
ligently suffered to sag down and hang loosely from 
the posts, was not such a fence as a good husbandman 
would construct or maintain, and that the defendant 
was liable for injuries occasioned to plaintiff's horse 
while attempting to pass from the street into defend- 
ant’s field. See also Powers v. Harlow, 19 N. W. Rep. 
259; Fink v. Furnace Co., 10 Mo. App. 69; Railroad 
Co. v. Hudson, 62 Ga. 680. Cal. Sup. Ct., May 28, 1889. 
Loveland v. Gardner. Opinion by Paterson, J. 
PARTNERSHIP—FRAUDULENT CONVEYANCES.—Mem- 
bers of an insolvent partuership may mortgage the firm 
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property to secure the individual indebtedness of one 
of the partners, if in so doing they act in good faith. 
The question is not barren of authority. We quote 
from the opinion of the court delivered by Mitchell, J., 
in Lanier v. Wallace, 17 N. E. Rep. 926: “‘ It is settled 
everywhere that, when the assets of a partnership or 
the individual property of the members of a firm are 
brought under the jurisdiction of a court for judicial 
administration, the equitable rule of distribution will 
be applied, and the partnership assets will be devoted, 
first, to the payment of the firm debts, and the indi- 
vidual property of the several partners to their indi- 
vidual debts, respectively. But, where the partnership 
assets remain under the control of the partners, they 
have the power to appropriate any portion of it to pay 
orsecure the individual debts of the members of the 
firm. Thus in Fisher v. Syfers, 109 Ind. 514, this court 
said: ‘ Where debts are fairly owing by either partner 
individually, the mere preference of individual over 
partnership creditors by the execution of a chattel 
mortgage in the firm name, or by authority of the 
partners, upon the property of the firm, is not of itself 
such a fraud upon the partnership creditors as will au- 
thorize the setting aside of the chattel mortgage at the 
suit of the creditor.’ Bank v. Sprague, 20 N. J. Eq. 13; 
Kirby v. Schoonmaker, 3 Barb. Ch. 46. Kennedy v. 
Bank, 23 Hun, 494; Jones Chat. Mortg., § 44; Inre 
Kahley, 2 Biss. 383. So, in the same decision, it is 
said: * The rule that obtains in the distribution of the 
estates of partners, and under which partnership cred- 
itors are entitled to priority of payment out of the 
partnership assets, is an equitable doctrine, for the 
benefit and protection of the partners respectively. 
Partnership creditora have no lien upon partnership 
property. Their right to priority of payment out of 
the firm assets over the individual creditors is always 
worked out through the liens of the partners.’ War- 
ren v. Farmer, 100 Ind. 593; Trentman v. Swartzell, 85 
id. 443. Upon the death of one partner, or where the 
firm becomes bankrupt, or where the partnership 
assets are being administered by a court, the rule of 
equitable distribution is applicable to its fullest extent. 
Where however the partners have the possession and 
control of their own property, they have the right to 
make any honest disposition of it if they see fit. Each 
has the right to waive his equitable lien, and together 
they may sell, assign or mortgage the property of the 
firm to pay or secure either an individual debt of one 
of the partners or the debts of the firm. The equity of 
the creditors is a derivative one, and arises out of the 
principles of subrogation, entitling them to enforce 
the equities subsisting between the partners so long as 
the right of any of the partners has not been waived. 
But the partners may waive their rights, either in the 
partnership property or that owned by them individu- 
ally. Dunham v. Hanna, 18 Ind. 270; Case v. Beaure- 
gard, 99 U. S. 119, and cases cited." We take the fol- 
lowing from the opinion of this court, delivered by 
Olds, J., in the case of Goudy v. Werbe, 19 N. E. Rep. 
769: “The true doctrine is that the property of the 
partners is their joint property, and they may sell and 
dispose of the same in good faith, as they deem 
proper; and as held in the case of Fisher v. Syfers, 
supra, they have the right to prefer creditors, and even 
may, if all the partners consent todo so, dispose of the 
property to satisfy the individual debt of one of the 
partners, which would operate to decrease the assets 
of the firm and to the detriment of the firm creditors, 
yet, nevertheless, they have such right to secure or pay 
the bona fide debt of one of the partners.” These 
cases are decisive of the question under consideration. 
Ind. Sup. Ct., May 27, 1889. Purple v. Farrington. 
Opinion by Berkshire, J. 


TENANCY IN COMMON—SEVERANCE.—Plaintiffs owned 








as tenants in common a quantity of hay which they 
stacked, marking each stack so as to leave three-fifths 
thereof on one side of the division line, as the property 
of one of the plaintiffs, and two-fifths on the other side 
as the property of the other plaintiffs, but no actual 
separation was made. Held, that they still remained 
tenants in common of all the hay, and could sue 
jointly for its value when destroyed by fire. Unless 
there has in some way been an actual severance of 
ownership tenants in common must join in an action 
relating tothe common property. Clapp v. Institu- 
tion, 15 R. I. 489; Rev. Stat. 1881, § 262; Wright v, 
Mack, 95 Ind. 332; Telegraph Co. v. Huff, 102 id. 535; 
Dorsett v. Gray, 98 id. 273; Kidwell v. Kidwell, 84 id. 
224. They remained tenants in common until the ten- 
ancy was severed by an actual division made between 
themselves. Walker v. Fitts, 24 Pick. 191; Thompson 
v. Mawhinney, 17 Ala. 362. No severance of the stacks 
had taken place when the fire occurred. Until there 
was an actual severance the company ownership con- 
tinued. Until then all that can be said of the ar- 
rangement is that it was an agreement to sever the 
tenancy or ownership. Sullivan v. McLenans, 2 Iowa, 
437; McKee v. Garcelon, 60 Me. 165; Kimberly v. 
Patchin, 19 N. Y. 330; Channon v. Lusk, 2 Lans. 215; 
Sale v. Insurance Co., 3 Rob. Super. Ct. 607; Clark v. 
Griffith, 24 N. Y. 597; Brizentine v. Bridge Co., 23 B. 
Mon. 32; Baker v. Jewell, 6 Mass. 460; Railroad v. 
Railroad Co., 119,id. 498; Richmond v. Parker, 12 Mete. 
48; Austin v. Walsh, 2 Mass. 403; Peters v. Davis, 7 
Mass. 257; Lacy v. Weaver, 49 Ind. 373. In Tripp v. 
Riley, 15 Barb. 333, it is said: ‘* While conceding that 
the common law furnishes no remedy, one commoner 
may sever his share in grain and other such articles 
which can be weighed or measured, and of course may 
hold exclusive possession of the part thus severed.” 
Pomeroy, in his Remedial Rights, says: ‘‘ The right of 
either co-owner may be transferred by any valid act 
inter vivos, and it may be devolved at his death, but it 
is impossible by any lega] compulsory means for one to 
enforce partition against his fellow-owners, even when 
such a division would be physically possible, unless it 
be true, as said in one case (Tripp v. Riley, supra), 
that such owner may manually separate and after- 
ward hold for his own exclusive use when the chattels 
themselves are capable of being weighed or measured, 
so that an accurate division can be easily made as in 
the case of grain.’”’ Page 266. The many autborities 
we have cited are not directly to the point, but we 
think they throw some light upon the principle in- 
volved. We were somewhat surprised when we came 
to look into the authorities to find so little upon the 
question as to what is necessary as between the ten- 
ants to sever a tenancy in common of personal prop- 
erty; but from the investigation which we have made, 
and the authorities cited, we are brought to the con- 
clusion that there must be 4 manual separation or di- 
vision of the common property, and if this is not so in 
the case under consideration, after the measurement 
and before the destruction of the property, there were 
many particles of straws in which the parties were 
common owners, or else Shultz was the owner of these 
straws at one end and the other appellees the owners 
at the otherend. It is argued by appellant’s counsel 
that what was donein the way of a division would 
have been sufficient to have passed the title in the case 
of a sale, and therefore was sufficient to sever the ten- 
ancy or common interests in the property. Weare in- 
clined to the opinion that had Schultz been the owner 
of the whole of the hay, and had bargained the undi- 
vided three-fifths thereof to some other person, and 
they had marked it off as was done, it would have been 
sufficient to have passed the title to an undivided 
three-fifths of the hay to the purchaser; but that isa 
very different question from the one under considera- 
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tion. Ind. Sup. Ct., June5, 1889. Louisville, N. A. & 
C. Ry. Co. v. Hart, Opinion by Berkshire, J. 


VERDICT—CHANCE.—An instruction that “if the 
jury wished to compromise the amount of damage, 
they could each one write his amount of damage sepa- 
rately on paper, and then add them together, and di- 
vide them by five, the number of jurymen, and let 
that be their verdict,” is erroneous. A verdict in 
each case on the trial is desirable, because if just, it 
will probably put an end to that litigation. If however 
it was not arrived at by a careful consideration of the 
evidence, it cannot be said to be the judgment of each 
member of the jury, and does not, in fact, as its name 
imports, speak the truth. The direction as to the 
mode of arriving at a verdict is clearly erroneous. 
Dana v. Tucker, 4 Jobns. 487; Guard v. Risk, 11 Ind. 
156; Johnson v. Perry, 2 Humph. 569; Barton v. 
Holmes, 16 Lowa, 252; Maxw. Pl. & Pr. (4th ed.) 489. 
Nob. Sup. Ct., June 27, 1889. Burke v. Magee. Opin- 
ion by Maxwell, J. See note, 35 Am. Rep. 394. 


——_>___—_. 


NOTES. 


- his brief in Colman v. Crump, 70 N. Y. 573, Mr. 

William Henry Arnoux says: “It is the greed of 
gain, so eloquently denounced by Upton in his Law of 
Trade-marks, and not any ‘childlike and bland’ char- 
acteristics, that leads the plaintiffs to sell colored and 
spiced flour at mustard prices.” But the court stood 
by “the heathen Chinee.” 


As judges have so often said, and we have so often 
drawn attention to in these columns, expert witnesses, 
in nine cases out of ten in which they are called, are 
inclined to give their evidence as if they were retained 
as advocates for the respective sides subpoenaing them. 
This fact among other circumstances has tended 
greatly to depreciate in the minds of jurymen that just 
weight which their evidence should have. The recent 
Liverpool poisoning case has brought prominently be- 
fore the public the difficulty which a jury must feel in 
estimating the exact worth of the evidence of even so 
eminent experts as the medical witnesses in that case 
undoubtedly are. We doubt however that any one 
will receive much comfort from learning what the 
medical profession in America think of the evidence 
of their own members. At the meeting of the Medico- 
Legal Society of Chicago, held on the Ist of December, 
1888, the attention of the society was given to the con- 
sideration of a suit for malpractice in which one of the 
members of the society had recently been a successful 
defendant. Dr. F.C. Hotz said: “From a medical 
point of view I think we may disagree with some ap- 
plications Dr. G. made, but I am sure on the whole the 
case was managed well. We all have our individual 
views in regard to treating a case; I may use one medi- 
cine and another person another medicine for the same 
purpose, but that does not make the other treatment 
unjustifiable. We are none of us infallible; one may 
use corrosive sublimate and another something else, 
for conjunctivitis; and if one makes a mild applica- 
tion of nitrate of silver I should not be justified to con- 
demn the treatment of the other as long as the ma- 
jority of oculists consider it a valuable remedy. But 
this meeting, I believe, was called forthe purpose of 
bringing out the medico-legal aspects of a recent case. 
An important medico-legal point is this: I became 
thoroughly convinced of the utter uselessness of ex- 
pert testimony. All it can dois to muddle the heads 
of the jury. The expert is not allowed to give his opin- 
ion upon the merits of the case, from a medical point 
of view. Oh, no, that is for the jury to decide. Heis 








given a hypothetical case. Those of you who have 
been there and heard all that was put in a hypotheti- 
cal case by the one side first, and then by the other 
side, will certainly agree that it is the easiest thing in 
the world to prove any thing with these hypothetical 
cases. The prosecution will put in the strongest way 
against the defense. They make it appear that the doe- 
tor has been as cruel as a butcher at the stockyards, 
handling the poor woman worse than an animal, and 
showing ignorance in every thing; they put all this 
into a hypothetical case to the expert, and of course he 
has to answer that such treatment is all wrong. Then 
comes the defense and puts another hypothetical case, 
In the light of their evidence of course the expert will 
say, ‘he could not treat it any differently; that was 
elegantly done.’ And there sit the twelve wise men, 
unfamiliar with medical technicalities, and they are to 
form an opinion out of this chaos of hypothetical cases! 
Iam sure no jury has ever gone into the jury-room 
and paid any attention to the expert evidence in the 
case."’ Judge Oliver H. Horton said: ‘‘As to expert 
testimony, I do not think as a rule that lawyers have 
the highest appreciation of or place the highest value 
upon it. Inthe matter to which Dr. Hotz referred, 
of hypothetical questions as being so misleading to 
laymen—in any profession, for instance in your pro- 
fession, to a jury who are utterly inexperienced, a hy- 
pothetical question is so misleading as to oftentimes 
result in injustice, but until somebody is sagacious 
enough to give us a better mode I know of no way to 
stop the present. Counsel for the plaintiff cannot be 
required to put a hypothetical question upon the de- 
fendant’s case, but a suggestion from the doctor, it 
seems to me, would be very valuable. Instead of put- 
ting a hypothetical case, where the doctor had seen 
and examined the patient, the question should be: 
* You saw the patient, what is your judgment?’ and 
I think the question would have influence, from the 
doctor as an expert. ‘When you saw this case, what 
was your opinion as to the defendant's treatment?’ 
That however is not a legal aspect of this particular 
case, but only the mode of trying it by the lawyers; it 
is not in the law but in the mode of trying the case. 
But if he had not seen the patient, how are you going 
to ask him his opinion as an expert? In no mode that 
I know of except in a hypothetical case. Presumably 
the hypothetical question states the case as presented 
by the evidence. If it does not, the question is errone- 
ous, but if it states the facts in the hypothetical ques- 
tion as developed in the evidence, then it is proper, and 
how else will you get the opinion of experts who have 
not seen the case?’ Another thing I have observed 

somewhat as arule, that the lawyer is seriously ata 
disadvantage when examining an expert where he is 
not thoroughly couversant with the subject himself, 

for the expert in nine cases out of ten will down him. 

Unless he is thoroughly posted, crammed for that par- 
ticular case, if you please, he is apt to come out second 

best. I think the case stated to-night is a good illus- 
tration of the fact that expert testimony often does 

more harm than good. It is a good deal in the general 

view of the jury, like a case against a corporation. 

Expert testimony does not weigh as a rule. It is my 

belief that 1 could take medical experts and prove 

that any man in America was insane, and T ask you 

doctors if that is not pretty nearly true? And if that 

is true, how can you expect it to have weight against 

the truth, for we all know there are some sane people 

in America. The thought i3 in the air, and it has an 

effect upon expert testimony of all kinds.’’ In view 

of the facts above related it is not surprising that the 

legal profession and the public are not in love with ex- 

pert testimony at all, not only of medical experts, for 

they give their evidence in no way differently from ex- 

perts in other professions.—London Law Times. 
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CURRENT TOPICS. 





GREAT deal of space is given this week to the 
report of the Neagle case. The case is per- 
fectly novel, and it is to be hoped that there may 
never be an occasion to cite it as a precedent in 
similar circumstances, but so important is the ques- 
tion, and so interesting is the case historically, that 
we believe that our readers will not object to our 
reporting it in full. 


It devolves upon us every now and then to set the 
newspapers right in their law. At this moment 
there is an unusual number of instances in which 
the lay press is going wrong on legal points, and is 
unnecessarily exercised, and is raising false hopes, 
beliefs and expectations. Perhaps the most impor- 
tant of these is the failure of the grand jury to in- 
dict Justice Bookstaver for his judicial conduct in 
the Flack divorce case. The newspapers are won- 
dering at this. Perhapsif the judge had been a 
party to an illegal conspiracy his judicial position 
would not shield him from indictment any more 
than it would protect him in case of murder or bur- 
glary. At least such is our impression. The Con- 
stitution is vague; it says “the party impeached 
shall be liable to indictment,” etc., but it does not 
prohibit indictment before impeachment. It would 
be singular if a judge could not be punished 
for murder until after impeachment. But if he 
has simply abused his judicial position by granting 
an order which he knew to be illegal, although it 
aided a conspiracy, the remedy is not indictment, 
but impeachment. That is what the grand jury 
meant in speaking of ‘‘ another tribunal.” We ad- 
vise the newspapers to ‘‘ go slow” about impeach- 
ment. It would not be easy to impeach a judge for 
appointing a referee nominated by both parties in a 
divorce case, although it is contrary to the rules. 
The rules are mere matter of agreement between the 
judges. They need not live up to them, although 
they ought to do so, and the judge’s action was 
very foolish and impolitic. None the less so be- 
cause it is not unusual. 

The Independent is a very fair lawyer, and usually 
writes with good sense and correct information on 
legal points. Just now it quotes from an opinign 
of Chief Justice Paxson, of Pennsylvania, deprecat- 
ing actions by children against the estates of their 
parents for services, and holding that there must be 
an express contract. The chief justice said: ‘‘ This 
is but a return for like duties rendered the son in 
his infancy by his parents. The law regards such 
services as but part of the performance of a filial 
duty which every man owes to his parents, and im- 
plies no contract for compensation therefor;” and 
The Independent observes: ‘‘ It is clearly the duty of 

Vout. 40— No. 15. 





children to extend all needed services to their par- 
ents in the period of old age and infirmity as it was 
the duty of the latter to provide for the former in 
the period of infancy and childhood. Children are 
not always as mindful of this obligation as they 
should be. Sometimes they are grossly negligent 
and indifferent, especially if their parents happen 
to be poor, and hence have nothing to leave to 
them. One of the comforts of old age is found in 
the attentions and kindly sympathies of dutiful and 
affectionate children.” Here is no misstatement, 
but it might have been stated, that although the 
vaunted common law did not recognize any such 
obligation, yet it has been statutory for three cen- 
turies, in England and here, that the child is bound 
to support his blind, lame or impotent parents when 
poor. 


Then we find the following going the rounds: 
‘The recent marriage of Viscount Dunlo of Eng- 
land, the heir of Lord Clancarty, to Miss Belle Bil- 
ton, a prominent music hall singer, has turned out 
disastrously. The viscount has gone to the An- 
tipodes, and his wife still appears nightly at the Em- 
pire Theater, London. It is said that Dunlo’s father 
will attempt to have the marriage annulled on the 
ground that his son was not of age. Miss Bilton 
was old enough to contract a legal marriage. The 
ceremony performed will bar her from instituting a 
suit for breach of promise of marriage, even if the 
marriage is pronounced void.” This is amusing. If 
the son was ‘not of age” his promise to marry is 
not enforceable, and no action lies for a breach of 
it. The ceremony has “ nothing to do with the case.” 


Then comes our intelligent neighbor, the Troy 
Times, which does not like lawyers, but which in- 
forms its readers that the Dominion of Canada is in 
danger of suits by persons whose houses or relatives, 
or both, were crushed by the fall of the cliff at Que- 
bec, under which they had built and lived. .There 
is no obstacle to bringing such suits, but the Do- 
minion is in no danger of being mulcted. The State 
cannot be made liable in damages unless it consents 
by statute. That is the reason why we have a Court 
of Claims in this country, and a Canal Board in this 
State — to adjudicate upon claims against the gov- 
ernment, which the government consents to pay 
when adjudged against it. If the excellent editor 
of the Z’imes should stumble down an open elevator 
at the Capitol, he could not recover of the State, 
and if that building, which he so reviles, should 
slide down hill, the citizens injured would be with- 
out redress, so far as we can guess. It is so in re- 
spect to counties. But it is different in regard to 
cities, which are creatures of statute, municipal cor- 
porations, and liable in such circumstances. The 
Quebec casualty, we believe, was the fall of a natu- 
ral cliff, but the law would not have been different 
even if it had been the fall of a wall built by the 
government. The State is sovereign, and does not 
allow such familiarities on the part of its subjects 
and citizens. Meanwhile we advise the Times to 
get a lawyer on its staff. In regard to the law, the 
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newspapers are like the nobility, according to one 
of Moliére’s characters, who says, “ they know every 
thing without having learned any thing.” 


In the October North American — which is not 
precisely a newspaper, to be sure—three great 
medicine chiefs discourse on ‘*The Open Door of 
Quackery.” They satisfy us that there is a great 
deal of quackery, and that there should be stricter 
legislative regulation of medical schools, but Dr. 
Eggleston exhibits an astonishing ignorance of our 
Federal system of government when he urges that 
Congress ought to enact a general law for all the 
States. He recognizes the argument that the end 
can only be accomplished by State legislation, but 
he combats this by arguing that it can be done un- 
der the ‘‘ general-welfare” clause. Would he ar- 
gue that Congress can lawfully enact a general mar- 
riage law, or an oleomargarine law, or a vaccination 
law? Probably not, and yet these just as much con- 
cern the ‘‘ general welfare.” It is not necessary to 
tell lawyers that what the doctor proposes cannot 
be done, but it seems necessary to inform some phy- 
sicians of it. Dr. Flint is quite correct when he says 
that Dr. Eggleston’s scheme is impossible, and he 
very wisely suggests that the proper way to effect 
the desired reform would be to pass a proper act in 
this State, which other States would probably fol- 
low. What Dr. Doremus thinks about the power of 
the Federal government is a little vague, but he ob- 
serves that ‘‘ it does not interfere in the education 
of those preparing for the bar or pulpit,” which 
‘* professions are equally important for the ‘ general 
welfare of the people’ with that of medicine,” and 
predicts that ‘‘in a few years each State will have 
its board of medical examiners, and a unification of 
the entire system of such boards will probably fol- 
low without action of the Federal government.” 
Meantime let the sick man beware when Dr. Eggle- 
ston tells him that there are ten thousand men prac- 
ticing medicine in this country on diplomas of a 
single fraudulent school, and that some of them never 
studied medicine ten minutes. 


We have never read, in short space, so excellent 
a view of Chief Justice Marshall as is given by Mr. 
Henry Hitchcock in a lecture entitled ‘‘ The Devel- 
opment of the Constitution as Influenced by Chief 
Justice Marshall,” delivered before the Political 
Science Association of the University of Michigan. 
In some sixty pages is given a summary of the great 
chief's principal opinions, with a general account 
of his other achievement. He sat on the Supreme 
Court bench thirty-four years, during which time 
are reported 1,126 opinions, of which he wrote 519; 
of these opinions, sixty-two involved constitutional 
questions, and he wrote thirty-six of them. Inthis 
class of cases he dissented but once—in Ogden v. 
Saunders. These opinions in constitutional ques- 
tions perhaps do not equal in number those pro- 
nounced by Mr. Justice Miller (we are not sure, and 
we wish some of our readers would ascertain), but 


radical, novel and difficult. They were pioneer de. 
cisions, along the lines of which, as Mr. Justice 
Miller himself admits, the court has followed with 
very little deviation. Certainly no decision of Mar. 
shall has lost any of its sanction and influence, ex. 
cept that in Dartmouth College v. Woodward, which 
we believe has outlived its usefulness and the rey. 
erence once accorded it. It is not an exaggera. 
tion to say that Marshall made the court what it 
is, raised it to its legitimate sovereignty among 
the governmental powers, and gave it its peculiar 
and shining pre-eminence over all other benches of 
magistrates now existing or that have ever been 
known. It was Marshall who worked out and dem. 
onstrated propositions which, as Mr. Hitchcock 
says, ‘‘ To us are no more novel or sensational than 
is the idea of specific gravity, or the forty-seventh 
proposition of Euclid.” Mr. Hitchcock emphasizes 
Marshall’s original genius for the law, and his small 
obligation to precedents, by saying: ‘‘ In deciding 
such questions Marshall was laying foundations, 
and erected no scaffolding.” Mr. Hitchcock cele. 
brates Marshall’s noble independence in the trial of 
Burr, in which a right judgment was even more un- 
popular than in our modern cases of Tweed and 
Sharp. Mr. Hitchcock gives the following alluring 
portrait of this intellectual giant and pure states- 
man: ‘‘ The great influence which Marshall's intel- 
lectual power commanded was enhanced by his sin- 
gularly winning personal traits. It is said that he 
never had a quarrel or an enemy. Friends and politi- 
cal opponents alike bear witness to the perfect purity 
of his life, his absolute integrity, his simple and 
genial manners, the gentle dignity of his bearing, 
and the sweetness and serenity of his temper. His 
demeanor on the bench was a model of judicial dig- 
nity, courtesy and patience; and the popularity 
which was remarkable even in his youth, became in 
late years an exalted and affectionate veneration, 
which his associates shared with the bar and the 
people at large.” 





NOTES OF CASES. 


N Hine v. Cushing, 54 Hun, 519, an action for in- 
jury by communication of fire, the court said: 
“Tt was strenuously objected on the trial before the 
referee, and the objection has been urged in sup- 
port of the appeal, that under the principle main- 
tained by the case of Ryan v. New York Cent. R. 
00., 835 N. Y. 210, no liability attached to the de- 
fendant for the destruction of the plaintiff's prop- 
erty in this manner. He was a tenant in the occu- 
pancy of the building under the defendant. Between 
this building and that in which the fire originated 
a space was appropriated to the maintenance of the 
elevator, closets and stairways. And each build- 


ing communicated with this space by means of 
doors. The evidence tended to prove the fact, and 
it was not in this respect seriously controverted, that 
through the open spaces means of passing from one 
building to the other were supplied. The elevator 





the points settled by Marshall were by far more 
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the ground floor, and it communicated on the east 
with the building occupied by the plaintiff, and on 
the west with that in which the fire occurred. Both 
the stairs and the elevator seem to have been used 
for the joint convenience of each of these struc- 
tures. And after the fire commenced it immedi- 
stely burned its way through the space occupied by 
the elevator, closets and stairs, into the building in 
which the plaintiff carried on his business, and it 
progressed so rapidly as to preclude the possibility 
of removing from the fifth story of the building any 
of the plaintiff's machinery or other property which 
was there situated. Whether the defendant, as the 
owner and landlord of these buildings, would be le- 
gally liable for a destruction of the property by fire 
in the building occupied by the plaintiff was not a 
point in controversy in Judd v. Cushing, 50 Hun, 
181. And what was said incidentally in the decis- 
ion of the case, by way of reference to that point, is 
of course not controlling in this case. The facts, as 
they have now been presented for decision, justified 
the referee in finding as he did—that the proximate 
cause of the plaintiff's loss was the fire produced 
through the alleged negligence of the defendant’s 
agent in the building in which the floors were 
shown to have given away. There was no interven- 
ing fact or circumstance, as there was in the case of 
Ryan v. New York Cent. R. Co., supra, by which the 
fire was carried from one building to the other. 
But it proceeded from the place where it com- 
menced, by its own progressive ravages, into this 
connected building occupied by the plaintiff, and 
there caused the destruction of his property. The 
cause of this destruction was therefore the fire in 
the westerly building. Naturally and inevitably it 
burned its way through until the other building was 
reached and consumed. And when that is sus- 
tained by the evidence as the fact, the party by 
whose negligence the fire was in the first instance 
caused is the party producing the destruction of the 
property in controversy. This subject was further 
considered in Webb v. Rome, etc., R. Co., 49 N. Y. 420, 
where the fire, which was communicated by a loco- 
motive upon the defendant's railway to a tie at the 
side of the track, proceeded from the tie to an ac- 
cumulation of weeds and grass and down by the 
side of the track. From thence it was conducted 
toa fence, and then upon the plaintiff’s land, burn- 
ing the trees and soil, and finally doing the damage 
complained of in the action. And the court held 
there that the defendant was liable for the loss in 
that manner produced. And in the course of the 
opinion, which seems to have received the approval 
of all the members of the court, it was said that ‘ it 
certainly is not a novel proposition, that he who by 
his negligence or misadventure creates or suffers a 
fire upon his own premises, which, burning his prop- 
erty, spreads thence on to the immediately adjacent 
premises of another, and there destroys the prop- 
erty of the latter, is liable to him in an action for 
the damage he has suffered.’ Id. 425. And it was 


further announced as the common law ‘ that he who 
negligently sets or negligently manages a fire in his 





own property is liable to his immediate neighbor 
for the damage caused to him by the spread of the 
fire on to his neighbor’s next adjacent property.’ 
Id. 426. An effort was made in that case to relieve 
the defendant from liability under the statute of 
Anne, as it was afterward amended, declaring that 
‘no action, suit or process whatever shall be had 
against any person in whose house, chamber, stable, 
barn or other building, or on whose estate any fire 
shall * * * accidentally begin, nor shall any 
recompense be made by such person for any damage 
thereby.’ But assuming this statute to have be- 
come a part of the common law, it was held by the 
court that it did not include or relieve the owner 
from liability for the destruction produced by a fire 
arising from its negligence. The principle was fur- 
ther considered in Milwaukee, etc., Ry. Co. v. Kellogg, 
94 U. 8. 469, where the law was declared and con- 
sidered to be that ‘the primary cause may be the 
proximate cause of a disaster, though it may ope- 
rate through successive instruments, as an article at 
the end of a chain may be moved by a force applied 
to the other end, that force being the proximate 
cause of the movement.’ * * * ‘The question 
always is, was there an unbroken connection be- 
tween the wrongful act and the injury—a continuous 
operation? Did the facts constitute a continuous 
succession of events, so linked together as to make 
a natural whole, or was there some new and inde- 
pendent cause intervening between the wrong and 
the injury? It is admitted that the rule is difficult 
of application. But it is generally held, that in or- 
der to warrant a finding that negligence, or an act 
not amounting to wanton wrong, is the proximate 
cause of an injury, it must appear that the injury 
was the natural and probable consequence of the 
negligence or wrongful act, and that it ought to 
have been foreseen in the light of the attending 
circumstances.’ Id, 474, 475. And this case, by 
the evidence, has been brought within the direct 
application of the principle here enunciated. For 
no intervening cause whatever arose to change or 
accelerate the progress of the fire after it originated, 
but it progressed, by its own natural action and mo- 
mentum, into the building occupied by the plaintiff, 
and there produced the destruction of this prop- 
erty. And for that, if the fire was caused by the 
negligence of the defendant’s agent, he was liable 
for the loss. And the principle applied in this man- 
ner seems to have been followed in Tanner v. New 
York Cent., etc., Co., 108 N. Y. 623.” 





In Burch v. De Rivera, 54 Hun, 367, it was held 
that a continuing guaranty ceases with a change in 
the membership of a firm whose obligation is guar- 
anteed. The court, Barrett, J., said: ‘‘ The rule in 
England has always been that a guaranty does not 
continue in force after a change in the principal 
debtor’s firm, unless so expressed in the instrument, 
either directly or by clear implication. The princi- 
ple is plain. A man may be willing to guarantee A. 
and B., but be unwilling to guarantee A. and C. So 
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he may be willing to guarantee a firm composed of 
A. and B., but not a firm composed of A. and 
C. He may guarantee solely on the strength 
of B.’s ability or caution. At all events, his con- 
tract is to guarantee a copartuership firm composed 
of certain persons, and that contract cannot be al- 
tered or extended without his consent. The case 
of Backhouse v. Hall, 6 Best & Smith, 505; 118 C. 
L. R. 505, is directly in point. Lord Blackburn 
said it was a hard case, as the plaintiffs did not 
know of the change of membership for some years, 
whereas it was known to the guarantor. But the rule 
was deemed inflexible, and the court observed that 
“if the parties to a guaranty given to a firm mean 
that it is to continue in force though there be a 
change of parties, it is very easy to express that. 
Strange v. Lee, 3 East, 490; Weston v. Barton, 4 
Taunt. 673; Simson v. Cooke, 8 Moore, 588; Myers 
v. Edge, 7 T. R. 254; Dry v. Davy, 10 Ad. & EL. 
80; Solvency M. G. Co. v. Froane, 7 H. & N. 17; 
Pemberton v. Oakes, 4 Russ. 154. The present guar- 
anty is not withdrawn from the general rule because 
of the expression, ‘ The house of J. de Rivera & Co.’ 
That signified nothing more than the firm or part- 
nership of J. de Rivera & Co. That the guarantor 
used the words ‘house’ and ‘firm’ as equivalent 
expressions is evidenced by this language: ‘IT amso 
well satisfied with the manner in which the said 
house is working that I have still left in their hands 
not only the one hundred and odd thousand dollars 
that I left with them when I withdrew from the 
firm, but I have increased the loan to some extent.’ 
Thus the house is not treated as an institution or 
collective body or joint-stock company, with fluc- 
tuating membership, as in Metcalf v. Bruin, 12 East, 
400. On the contrary, the writer evidently refers to 
the particular individuals whom he left in the firm, 
and with whose business qualifications, experience, 
character and judgment he was acquainted. These 
characteristics, it may fairly be presumed, he relied 
on, and for individuals possessing these qualifica- 
tions he was willing to assume responsibility. The 
cases where peculiar or added force is given to the 
expression ‘ the house of’ so and so, are those of 
indemnity bonds for personal service, such as Bar- 
clay v. Lucas, 3 Dougl. 32; and see note to Lord Ar- 
lington v. Merricke, 3 Wms. Saund. (3d Am, ed.) 414a, 
note 5. That was a case of security to the house 
for the fidelity of a clerk, and Lord Mansfield held 
that a continuous and successive indemnity was in- 
tended. As was said in the note above cited, ‘ for 
the fidelity of a clerk in the shop and counting- 
house * * * a change of partners is said to 
make no difference, but the surety still continues.’ 
This case of Barclay v. Lucas has been repeatedly 
criticised and doubted. Dance v. Girdler, New R. 
42; Weston v. Barton, 4 Taunt. 681. In the latter 


case Lord Mansfield himself, in following the gen- 
eral and settled rule, observed: ‘This then being 
the construction of the instrument from almost all 
the cases, in truth we may say from all (for though 
there is one adverse case of Barclay v. Lucas), the 
propriety of that decision has been very much ques- 





tioned,’ etc. And in Strange v. Lee, supra, Lord 
Ellenborough suggested a possible view upon which 
Barclay v. Lucas might be entertained. ‘In Ba. 
clay v. Lucas the words were different from the 
present case, the clerk was to be taken into the ger. 
vice of the obligees as a clerk in the shop and count 
ing-house, which might be supposed to mean the 
same house, however the individual partners might 
change.’ The wide difference between such a cage 
and that of a guaranty for the house of a principal 
debtor is apparent. In the latter case ‘the house’ 
could not, without an express stipulation to that 
effect, well be supposed to mean the same house, 
however the individual partners might change, and 
the guarantor’s responsibility must have been under. 
stood to end when the persons for whom he agreed 
to be responsible ceased to constitute the house, 
The fact that the plaintiffs were not notified of the 
change is immaterial. They may have an action 
against the firm as it existed before the change, be. 
cause of failure to notify them of such change orto 
publish the dissolution. That proceeds upon an- 
other principle, namely, the presumption attached 
to continuous firm dealings without notice. The 
guarantor however is not responsible for the state 
of facts which might justify a recovery against the 
original members. There is no evidence here that 
he was aware of the change. He seems to have been 
as much without notice as the plaintiffs themselves, 
But were it otherwise, we may say, in the language 
of Lord Blackburn in Backhouse v. Hall, supra: 
‘ Nothing is stated below either that the defendant 
was under any obligation to inform the banking- 
house of that fact, or that he took any steps to con- 
ceal it.’ The defendant’s obligation is not to guar 
antee any judgment, which, owing to collateral 
circumstances, the original members of the firm may 
have become liable to, but the repayment of moneys 
actually advanced for them while they are in busi- 
ness together, and together constitute the particu- 
lar firm. We find no cases in this country where 
this precise question has been considered. Bank of 
Poughkeepsie v. Phelps, 97 N. Y. 50, is cited, but in 
that case the change was in the guarantor’s firm. 
It is of course entirely inapplicable. It seems that 
since the failure the plaintiffs have received some 
£2,000 upon account of de Rivera & Co.’s indebted- 
ness, The evidence falls short of showing that this 
sum was paid by the defendant, but even if that 
had clearly appeared, it would not have affected the 
question of his liability. This depends wholly upon 
a proper construction of the contract, and the de 
fendant’s notions upon the subject, as was said by 
Lord Blackburn in Backhouse v. Hall, supra, are of 
no moment.” 





CONSTITUTIONAL LAW— POWER OF GOV- 
ERNMENT TO PROTECT FEDERAL JUDGES 
ON WAY TOCOURT. 


UNITED STATES CIRCUIT COURT, NORTHERN DISTRICT 
CALIFORNIA. 


MATTER OF NEAGLE. 
Where reasonable ground existed for apprehension of deadly 





violence on the part of T. toward an associate justice of 
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the United States on his way to hold a circuit in a State, 
and the attorney-general of the United States in conse- 
quence instructed the United States marshal of that dis- 
trict to take proper measures to protect his person, and 
the marshal deputed N.a special deputy to attend and 
ard him on his journey, and T. made a violent attack 
on the justice’s person, at a railway station in that State, 
in the course of his journey tohold such court, and N., 
after warning T. to desist and notifying him that he was 
an officer, and T. not desisting, but being apparently 
about to repeat his attack or draw a weapon, N. shot and 
killed him, held, that the Federal Circuit Court had juris- 
diction and authority to discharge N.on habeas corpus 
from detention by the State authorities. 
PPLICATION for the discharge of David Neagle 
upon a writ of habeas corpus. Before Sawyer, 
¢.J., and Sabin, D. J. 

On the 3d of September, 1888, certain cases were 
pending in the Circuit Court of the United States for 
the Northern District of California, between Fred- 
erick W. Sharon, as executor, against David 8S. Terry 
and Sarah Althea Terry, his wife, and between Francis 
G. Newlands, as trustee, and others, against the same 
parties, on demurrers to bills to revive and carry into 
execution the final decree of the court in the suit of 
William Sharon v. Sarah Althea Hill, and were de- 
cided on that day. That suit was brought to have an 
alleged marriage contract between the parties ad- 
judged to bea forgery and obtain its surrender and 
cancellation. The decree rendered adjudged the al- 
leged marriage contract to be a forgery, and ordered 
it to be surrendered and cancelled. The decree was 
rendered after the death of William Sharon, and was 
therefore entered as of the day when the case was sub- 
mitted to the court. By reason of the death of Sharon 
it was necessary, in order to execute the decree, that 
the suit should be revived. Two bills were filed, one 
by the executor of the estate of Sharon, and the other, 
abill of revivor and supplemental, by Newlands as trus. 
tee for that purpose. 

In deciding the cases, the court gave an elaborate 
opinion upon the questions involved. See In re Terry, 
% Fed. Rep. 419. 

Shortly before the court opened the defendants came 
into the court-room and took their seats within the bar 
at the table next to the clerk's desk, and almost imme- 
diately in front of the judges, less than twelve feet 
distant, the defendant David 8S. Terry being at the 
time armed with a bowie-knife concealed on his person, 
and the defendant Sarah Althea, his wife, carryingin 
her hand a small satchel, which contained a revolver 
of six chambers, five of which were loaded. The court 
at the time was held by the justice of the Supreme 
Court of the United States, allotted to this circuit, 
who was presiding; the United States circuit judge of 
this circuit, and the United States district judge of the 
district of Nevada, called to this district to assist in 
holding the Circuit Court. Almost immediately after 
the opening of the court the presiding justice com- 
Menced reading its opinion in the cases mentioned, 
but had not read more than one-fourth of it when the 
defendant Sarah Althea Terry arose from her seat 
and asked him, in an excited manner, whether he was 
g0ing to order her to give up the marriage contract to 
be cancelled. The presiding justice replied: ‘‘ Be 
seated, madam.’’ She repeated the question, and was 
again told to be seated. She then cried out in a vio- 
lent manner that the justice had been bought, and 
wanted to know the price he held himself at; that he 
had got Newlands’ money for his decision, and every- 
body knew it, or words to that effect. It is impossible 
to give her exact language. The judges and parties 





present differed as to the precise words used, but all 
concurred as to their being of an exceedingly vitupera- 
tive and insulting character. 

The presiding justice then directed the marshal to 





remove her from the court-room. She immediately ex- 
claimed that she would not go from the room, and 
that no one could take her from it, or words to that 
effect. The marshal thereupon proceeded toward her 
to carry out the order for her removal and compel her 
to leave, when the defendant David S. Terry arose 
from his seat, evidently under great excitement, ex- 
claiming, among other things, that “no living man 
shall touch my wife,’ or words to that import, and 
dealt the marshal a violent blow in his face. He then 
unbottoned his coatand thrust his hand under his vest, 
where his bowie-knife was kept, apparently for the 
purpose of drawing it, when he was seized by persons 
present, his hands held from drawing his weapon, and 
he himself forced down on his back. The marshal 
then removed Mrs. Terry from the court-room. Svon 
afterward Mr. Terry was allowed to rise, and was ac- 
companied by officers to the door leading to the cor- 
ridor on which was the marshal’s office. As he was 
about leaving the room, or immediately after stepping 
out of it, he succeeded in drawing his knife, when his 
arms were seized by a deputy marshal and others pres- 
ent, to prevent him from using it, and they were able 
to take it from him only after a violent struggle. 

The petitioner, Neagle, succeeded in wrenching the 
knife from his hand, whilst four other persons held on 
to the arms and body of Terry, one of whom held a 
pistol at his head, threatening at the same time to 
shoot him if he did not give up the knife. To these 
threats Terry paid no attention, but held on to the 
knife, actually passing it during the struggle from one 
hand to another. 

Mr. Cross, a prominent attorney, who, on that occa- 
sion, sat next to Mrs. Terry, a little to her left and 
rear, testified that just before she arose to interrupt 
Judge Field she nervously fingered at the clasp of her 
satchel about nine inches long, and tried to open it; 
and not succeeding, in consequence of her excitement, 
she hastily sprang to her feet and interrupted the 
judge, as stated above. Knowing that she had before 
drawn a pistol from a similar satchel in the master’s 
room, he concluded at this time that she was trying to 
get her pistol out, and consequently held himself in 
readiness to seize her arm as soon as it should appear 
and endeavor to prevent its use until he could get as- 
sistance, his right arm being partially disabled. For 
one occasion in master’s office, see Sharon v. Hill, 11 
Sawy. 123. A loaded revolver was afterward taken 
from this satchel by the marshal. For their conduct 
and resistance to the execution of the order of the 
court, the defendants, Sarah Althea Terry and David 
S. Terry, were adjudged guilty of contempt and or- 
dered to be imprisoned, the former for thirty days aud 
the latter for six months. 

In consequence of the imprisonment which followed, 
various threats of personal violence to Justice Field 
and the circuit judge were made by Judge Terry and 
his wife. Those threats were that they would take the 
lives of both of those judges; those against Justice 
Field were sometimes that they would take his life di- 
rectly, at other times that they would subject him to 
great personal indignities and humiliation, and if he re- 
sented it they would kill him. 

These threats were not made in ambiguous terms, 
but openly and repeatedly, not to one person, but to 
many persons, till they became the subject of conver- 
sation throughout the State and of notice in the pub- 
lic journals. Reports of these threats through the 
press and through the United States marshal of the 
United States for the northern district of California, 
and United States attorney reached Washington, and 
in consequence of them the attorney-general thought 
proper to give instructions to the marshal to take 
proper measures to protect the persons of those judges 
from violence at the hands of Terry and his wife. 
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On the return of Judge Field from Washington, to 
attend his circuit in June last, the probability of an 
attack by Judge Terry upon him was the subject of 
conversation throughout the State and of notices of 
some of the journals in the city of San Francisco. It 
was the general expectation that if Judge Terry met 
Judge Field violence would be attempted upon the 
latter. 

In consequence of this general belief and expecta- 
tion, and the fact that the attorney-general of the 
United States had given instructions to the marshal to 
see that the persons of Justice Field and of the circuit 
judge should be protected from violence, the marshal 
of the northern district appointed the petitioner in this 
case, David Neagle, to accompany Mr. Justice Field, 
whilst engaged in the performance of his duties and 
whilst passing from one district to another within his 
circuit, so as to guard him against the threatened at- 
tacks. He was specially commissioned as a deputy by 
Mr. Franks, whose instructions to him were that he 
should protect Justice Field at all hazards, and, know- 
ing the violent and desperate character of Judge 
Terry, that he should be active and alert and be fully 
prepared for any emergency, but not to be rash; and 
in case any Violence was attempted from any one, to 
call upon the assailant to stop, and to inform the as- 
sailant that he was an officer of the United States. 

Judge Terry was a man of great size and strength, 
who had the reputation of being always armed witha 
bowie-knife, in the use of which he was specially 
skilled, and of showing great readiness to draw and 
use it upon persons toward whom he entertained any 
enmity or had any grievance, real or fancied. 

On the 8th of August, 1889, Justice Field left San 
Francisco for Los Angeles, in order to hear a habeas 
corpus case which was returnable before him at that 
city, on the 10th of August, and also to be present at 
the opening of the court on the 12th, and was accom- 
panied by Deputy Marshal Neagle, the petitioner. Jus- 
tice Field heard the habeas corpus case on the 10th of 
August. Ou the 12th of August he opened the Circuit 
Court, Judge Ross sitting with him, and delivered on 
the latter day an opinion in an important land case, 
and also an opinion in the habeas corpus case. On the 
following day the court heard an application for an 
injunction in an important water case from San Diego 
county. No other cases being ready for hearing be- 
fore the Circuit Court, he took the train on Tuesday, 
the 13th, at 1:30 o'clock, in the afternoon, for San 
Francisco, where he was expected to hear a case then 
awaiting his arrival immediately upon his return, be- 
ing accompanied on his return by Deputy Marshal 
Neagle. On the 14th, between the hours of 7 and 8 
o’clock in the morning, the train arrived at Lathrop, 
in San Joaquin county, which is in the northern dis- 
trict of California, a station at which the train stopped 
for breakfast. Justice Field and the marshal at once 
entered the dining-room, there to take their breakfast, 
and took their seats at the third table in the middle 
row of tables. Justice Field seated himself at the ex- 
treme end, on the side looking toward the door. The 
deputy marshal took the next seat on the left of the 
justice. What subsequently occurred is thus stated 
in the testimony of Justice Field: 

“A few minutes afterward Judge Terry and his wife 
came in. When Mrs. Terry saw me, which she did di- 
rectly she got diagonally opposite me, she wheeled 
around suddenly and went out in great haste. Lafter- 
ward understood, as you heard here, that she went for 
her satchel. Judge Terry walked past, opposite to me, 
and took his seat at the second table below. The only 

remark I made to Mr. Neagle was: ‘There are Judge 
Terry and his wife.’ He remarked: ‘I see them.’ Not 
another word was said. I commenced eating my 
breakfast. I saw Judge Terry take his seat. [namo- 








ee 


ment or two afterward I looked round and I gay 
Judge Terry rise from his seat. I supposed at the time 
he was going out to meet his wife, as she had not re. 
turned, so I went on with my breakfast. It seems 
however that he came round back of me—TI did not seg 
him—and he struck me a violent blow in the face, fol. 
lowed instantaneously by another blow. Coming so 
immediately together, the two blows seemed like one 
assault. I heard ‘Stop, stop.’ cried by Neagle. Of 
course I was for a moment dazed by the blows. [ 
turned my head round and I saw that great form of 
Terry’s with his arm raised and his fist clinched to 
strike me. I felt that a terrific blow was coming, and 
his arm was descending in a curved way, as though to 
strike the side of my temple, when I heard Neagle cry 
out, ‘Stop, stop; [am an officer.’ Instantly two shots 
followed. I can only explain the second shot from the 
fact that he did not fall instantly. I did not get up 
from my seat, although, it is proper for me to say, that 
a friend of mine thinks I did; but I did not. I looked 
around and saw Terry on the floor. I looked at him 
ané saw that particular movement of the eyes that in- 
dicates the presence of death. Of course it was a great 
shock to me. It is impossible forany one to se@a man 
in the full vigor of life, with all those faculties that 
constitute life, instantly extinguished, without being 
affected, and I was. [looked at him for a moment, 
then rose from my seat, went around and looked at 
him again, and passed on. Great excitement followed. 
A gentleman came to me whom I did not know, but I 
think it was Mr. Lidgerwood, who has been examined 
as a witness in this case, and said: ‘ What is this?’ I 
said: ‘I am a justice of the Supreme Court of the Uni- 
ted States. My name is Judge Field. Judge Terry 
threatened my life; and attacked me, and the deputy 
marshal has shot him.’ The deputy marshal was per- 
fectly cool and collected, and stated: ‘lama deputy 
marshal, and I have shot him to protect the life of 
Judge Field.’ I cannot give you the exact words, but 
I give them to you as near as [ can remember them. A 
few moments afterward the deputy marshal said to 
me: ‘Judge, I think you had better go to the car.’ I 
said: ‘Very well.’ Then this gentleman, Mr. Lidger- 
wood, said: ‘I think you had better.’ And with the 
two Iwent to the car. I asked Mr. Lidgerwood to go 
back and get my hat and cane, which he did. The mar- 
shal went with me, remained for some time, and then 
left his seat in the car, and, as [ thought, went back to 
the dining-room. (This is however, Iam told, a mis- 
take, and that he only went to the end of the car.) He 
returned, and either he or some one else stated that 
there was great excitement; that Mrs. Terry was call- 
ing for some violent proceedings. I must say here, 
that dreadful as it is to take life, it was only a ques- 
tion of seconds whether my life or Judge Terry’s life 
should be taken. Iam firmly convinced that had the 
marshal delayed two seconds both he and myself 
would have been the victims of Terry.” 

Mr. Neagle, in his testimony, stated that before the 
train arrived at Fresno, he got up and went out on the 
platform, leaving the train, and there saw Judge Terry 
and his wife get on the cars; that when the train ar- 
rived at Merced he spoke to the conductor, Wood- 
ward, and informed him that he was a deputy United 
States marshal, that Judge Field was on the train, and 
also Judge Terry and his wife, and that he was appre- 
hensive that when the train arrived at Lathrop there 
would be trouble between those parties; and inquired 
whether there was any officer at that station, and was 
informed in reply that there was a constable there; 
that he then requested the conductor to send word to 
the officer to be at Lathrop on the arrival of the train, 
and that he also applied to other parties to induce 
them to endeavor to secure assistance for him at that 
place in case it should be needed. The deputy mar- 
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shal further stated that when the train arrived at 
Lathrop Justice Field went into the dining-room, he 
accompanying the justice; that they took seats at a 
table; that shortly after they were seated Judge Terry 
and his wife entered the dining-room, his wife follow- 
ing him several feet inthe rear; that when the wife 
reached a point nearly opposite Justice Field she 
turned around and went out rapidly from the room, 
and as appeared from what afterward followed, she 
went to the car to get her satchel. When she returned 
from the car the satchel was taken from her and it was 
found to contain a pistol—revolver—containing six 
chambers, all of which were loaded with ball. This 
pistol lay on the top of the other articles in the 
satchel. The witness further stated that Judge Terry 
passed down opposite Justice Field toa table below 
where they were sitting; that in a few minutes, while 
Justice Field was eating, Judge Terry rose from his 
seat, went around behind him—the justice not seeing 
him at the time—and struck him two blows, one on 
the side and the other on the back of the head; that 
the second blow followed the other immediately; that 
oue was given with the right hand and the other with 
the left; that Judge Terry then drew back his hand 
with his fist clinched, apparently to give the justice a 
violent blow on the side of his head, when he, Neagle, 
sprang to his feet, calling out to Terry: ‘* Stop! Stop! 
I’m an officer; that Terry bore at the time on his 
face an expression of intense hate and passion, the 
most malignant the witness had ever seen in his life, 
and that he had seen a great many men in his time in 
such situations, and that the expression meant life or 
death for one or the other; that, as he cried out those 
words, ‘Stop! Stop! I am an officer,’”’ he jumped be- 
tween Terry and Justice Field, and at that moment 
Judge Terry appeared to recognize him and instantly, 
with a growl, moved his right hand to his left breast, 
tothe position where he usually carried his bowie- 
knife; that, as his hand got there, the deputy marshal 
raised his pistol and shot twice in rapid succession, 
killing him almost instantly. He further stated that 
the position of Justice Field was such— his legs being at 
the time under the table and he sitting—that it would 
have been impossible for him to have done any thing, 
even if he had been armed, and that Judge Terry had 
avery fierce expression, which was characterized by 
the witness as that of an infuriated giant. He also 
added that his cry to him to stop was so loud that it 
could be heard throughout the whole room, and that 
he believed that a delay in shooting of two seconds 
would have been fatal both to himself and Justice 
Field. 

The facts thus stated in the testimony of Justice 
Field and of the petitioner were corroborated by the 
testimony of all the witnesses to the transaction. The 
petitioner soon after accompanied Justice Field tothe 
car, and whilst in the car he was arrested by a con- 
stable, and at the station below Lathrop was taken by 
that officer from the car to Stockton, the county seat 
of San Joaquin county, where he was lodged in the 
county jail. Mr. Justice Field was obliged to continue 
on to San Francisco without the protection of any offi- 
cer. On the evening of that day Mrs. Terry, who did 
not see the transaction, but was at the time outside of 
the dining-room, made an affidavit that the killing of 
Judge Terry was murder, and charged Justice Field 
and Deputy Marshal Neagle with the commission of 
that crime. Upon that affidavit a warrant was issued 


by a justice of the peace at Stockton against Neagle 
and also against Justice Field. Subsequently after the 
arrest of Justice Field, and after his being released by 
the United States Circuit Court on habeas corpus upon 
his own recognizance, the proceeding against him be- 
fore the justice of the peace was dismissed, the gov- 
ernor of the State having written a letter to the 





attorney-general of the State, declaring that the pro- 
ceeding, if persisted in, would be a burning disgrace to 
the State, and the attorney-general having advised the 
district attorney of San Joaquin county to dismiss it. 
There was no other testimony whatever before the 
justice of the peace except that affidavit of Sarah 
Althea Terry upon which the warrant was issued. 

In the suit of William Sharon against Mrs. Terry, in 
the Circuit Court of the United States, it was ad- 
judged that the alleged marriage contract between her 
and Sharon produced by her was a forgery, and it was 
held that she had attempted to support it by perjury 
and subornation of perjury. She had also made threats 
during the past year and up to the time of the shoot- 
ing of Judge Terry, that she would kill the circuit 
judge and Justice Field, and she repeated that threat 
up to the time she made her affidavit for the arrest of 
Justice Field and Neagle; and that she had made such 
threats was a notorious fact in Stockton and through- 
out the State. 

The petition was accordingly presented on behalf of 
Neagle to the Circuit Court of the United States fora 
writ of habeas corpus in this case, alleging among 
other things that he was arrested and confined in 
prison for an act done by him in the performance of 
his duty, namely, the protection of Mr. Justice Field, 
and taken away from the further protection which he 
was ordered to give to him. The writ was issued, and 
upon its return the sheriff of San Joaquin county pro- 
duced a copy of the warrant issued by the justice of 
the peace of that county and of the affidavit of 
Sarah Althea Terry, upon which it was issued. 
A traverse to that return was then filed in this case, 
presenting various grounds why the petitioner should 
not be held. 


John T. Carey, United States attorney, Richard S. 
Messick, Samuel M. Wilson, W. F. Herrin, W. L. Dud- 
ley, H. C. McPike, C. L. Ackerman, J. C. Campbell, for 
petitioner. 


G. A. Johnson, attorney -general, State of California, 
J. P. Langhorne, Avery C. White, district attorney, 
San Joaquin county, State of California, for respond- 
ent. 


SAWYER, J. The petitioner has sued out a writ of 
habeas corpus returnable before the court, alleging 
that he is unlawfully deprived of his liberty and im- 
prisoned by virtue of a warrant issued by a justice of 
the peace of San Joaquin county, in this State, charg- 
ing him with a felonious homicide, whilst the act thus 
characterized was a lawful act performed in the dis- 
charge of his duties as an officer of the United States; 
and the first question presented is, whether this court 
has jurisdiction to inquire into the truth of that allega- 
tion. 

As to the question of jurisdiction, section 751, Re- 
vised Statutes, provides that *‘ the Supreme Court and 
the Circuit and District Courts shall have power to is- 
sue writs of hubeas corpus; " and section 752 further 
provides that ‘* the several justices and judges of the 
said courts, within their respective jurisdictions, shall 
have the power to issue writs of hubeas corpus for the 
purpose of an inquiry into the cause of restraint of 
liberty.” There is no limit to the jurisdiction of these 
courts and judges to inquire into the restraint of lib- 
erty of any person, in these provisions. But section 
753 prescribes some limitations, among which is *‘ that 
the writ shall not extend toa prisoner in jail, * * * 
unless he is in custody for an act done or committed 
in pursuance of a law of the United States, or of an 
order, process or decree of a court thereof; or in cus- 
tody in violation of the Constitution, or of a law or 
treaty of the United States,’’ and this legislation, in 
the language of the chief justice, in McArdle’s Case, 6 
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Wall. 325-6, in commenting upon the same provision | of those powers is restrained by a sufficiently rigid bil] 


in a prior act, ‘‘is of the most comprehensive charac- 
ter. It brings within the habeas corpus jurisdiction of 
every court, and of every judge, every possible case of 
privation of liberty, contrary to the National Consti- 
tution, treaties or laws. It is impossible to widen this 
jurisdiction.” And again, in Ex parte Royall, 117 U. 8. 
249, the Supreme Court says: ‘“‘As the judicial power 
of the nation extends to all cases arising under the 
Constitution, the laws and treaties of the United 
States, asthe privilege of the writ of habeas corpus 
cannot be suspended, unless when in cases of rebellion 
or invasion the public safety may require it; and as 
Congress has power to pass all laws necessary and 
proper to carry into execution the powers vested by 
the Constitution in the government of the United 
States, or in any department or officer thereof; no 
doubt can exist as to the power of Congress thus to 
enlarge the jurisdiction of the courts of the Union, 
and of their justices and judges. That the petitioner is 
held under the authority of a State cannot affect the 
question of the power or jurisdiction of the Circuit 
Court to inquire into the cause of his commitment, 
aud to discharge him, if he be restrained of his liberty 
in violation of the Constitution. The grand jurors who 
found the indictment, the court into which it was re- 
turned and by whose order he was arrested, and the 
officer who holds him in custody, are all, equally with 
citizens, under a duty, from the discharge of which 
the State could not release them, to respect and obey 
the supreme law of the land, ‘any thing in the Consti- 
tution and laws of any State to the contrary notwith- 
standing,’ and that equal power does not belong to the 
courts and judges of the several States; that they can- 
not, under any authority conferred by the State, dis- 
charge from custody persons held by authority of the 
courts of the United States, or of commissioners of 
such courts, or by officers of the general government 
acting under its laws, results from the supremacy of 
the Constitution and laws of the United States. A ble- 
man v. Booth, 21 How. 506; Tarble’s Case, 13 Wall. 397; 
Robb v. Connolly, 111 U. S. 624. 

** We are therefore of opinion that the Circuit Court 
has jurisdiction upon writ of habeas corpus to inquire 
into the cause of appellant’s commitment, and to dis- 
charge him if he be held in custody in violation of the 
Constitution.” 

In the exercise of this jurisdiction, there is no con- 
flict between the authority of the State and of the 
United States. The State in such cases is subordi- 
nate, and the National government paramount. “The 
Constitution and laws of the United States are the 
supreme law of the land, and to these every citizen of 
every State owes obedience, whether in his individual 
or official capacity.”” Siebold’s Case, 100 U. S. 392; see 
also Tennessee v. Davis, id. 257-8. The exclusive au- 
thority of the State is now earnestly pressed upon our 
attention. In Siebold’s Case the court says: ‘‘ It seems 
to be often overlooked that a National Constitution 
has been adopted in this country, establishing a real 
government therein, operating upon persons and terri- 
tory aud things; and which moreover is, or should be, 
as dear to every American citizen as his State govern- 
ment is. Whenever the true conception of the nature 
of this government is once conceded, no real difficulty 
will arise in the just interpretation of its powers. But 
if we allow ourselves to regard it as a hostile organiza- 
tion opposed to the proper sovereignty and dignity of 
the State governments, we shall continue to be vexed 
with difficulties as to its jurisdiction and authority. 
No greater jealousy is required to be exercised to- 
ward this government in reference to the preservation 
of our liberties than is proper to be exercised toward 
the State governments. Its powers are limited in num- 
ber and clearly defined, and its action within the scope 





of rights for the protection of its citizens from op- 
pression. The true interest of the people of this coun. 
try requires that both the National and State govern. 
ments shall be allowed, without jealous interference 
on either side, to exercise all the powers which re. 
spectively belong to them according to a fair and prac. 
tical construction of the Constitution. State rights 
and the rights of the United States should be equally 
respected. Both are essential to the preservation of 
our liberties and the perpetuity of our institutions, 
But, in endeavoring to vindicate the one, we should 
not allow our zeal to nullify or impair the other.” 100 
U. 8. 394. See id. 266-7. This court then has jurisdic. 
tion to inquire upon this writ into the cause of the im- 
prisonment of the petitioner, and if, upon such inquiry, 
he is found to be “ in custody for an act done or omit- 
ted in pursuance of a law of the United States,” then 
he is in custody in violation of the Constitution and 
laws of the United States, and he is entitled to be dis- 
charged no matter from whom, or under what au- 
thority the process under which he is held may have 
issued—the Constitution and laws of the United 
States, made in pursuance thereof, being the supreme 
law of the land. 

It is therefore only necessary to inquire and ascer- 
tain whether the petitioner is in custody for an act 
done in pursuance of a law of the United Stutes, in 
order to dispose of the case. 

As we have seen from the statement of facts, Mr. 
Justice Field of the United States Supreme Court al- 
lotted tothe ninth circuit, was travelling, officially, 
from one part of his circuit to another, in pursuance 
of the requirements of the statutes of the United 
States for the purpose of holding a Circuit Court. By 
reason of threats to his life made by dissatisfied liti- 
gants, generally known and published in the newspa- 
pers and brought to the knowledge of the United 
States marshal for the northern district of California, 
and by him called to the attention of the attorney- 
general of the United States, that officer directed the 
marshal to furnish the justice with protection while 
thus engaged in the performance of his judicial duties 
on the circuit. The marshal deeming it proper, fur- 
nished the necessary protection by assigning that duty 
to the petitioner, who was a United States deputy 
marshal. The claim is, that the petitioner, as deputy 
marshal, was affording the only protection practicable 
to Justice Field, in the lawful discharge of his duty, 
when the homicide was committed, and that the kill- 
ing was necessary to the preservation of the lives of 
both Justice Field and himself, at the time the fatal 
shot was fired. Tae homicide was committed at 
Lathrop, and not upon land purchased by the United 
States with the consent of the State for the needful 
uses of the United States, in pursuance of article 1, 
section 8 of the Constitution. 

Conceding the points to be as stated, do they present 
a case of an act performed in pursuance of a law of the 
United States, subject to their jurisdiction, and to the 
jurisdiction of thig court, and is the petitioner held 
under an arrest on a charge of murder by the State, 
“‘in custody in violation of the Constitution or laws 
of the United States,’’ within the meaning of the stat- 
ute? 

It is urged that since the homicide was committed 
in the State at large, and not in the court-house, or 
upon land within the exclusive jurisdiction of the 
United States, the question as to whether the homi- 
cide is murder, is a question arising exclusively under 
the law of the State, and that it can be investigated 
and determined alone by the State courts. It is ad- 
mitted on the part of the State that the United States 
have exclusive jurisdiction over the custom-house 
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of the Legislature of the State, in which the same shall 
be, for the erection of forts, magazines, arsenals, dock- 
yards and other needful buildings,” in pursuance of 
section 8, article 1 of the National Constitution, and 
that the State has no jurisdiction whatever of any, 
offense committed in such places. But it is contended, 
on the contrary, that the United States have no juris- 
diction of offenders outside of the lands so purchased, 
in other portions of the State, but that in the State at 
large the jurisdiction of the State is exclusive. This 
proposition, like most others urged by those who in- 
sist on strict State’s rights doctrines, wholly ignores 
the principle that there can be no legal conflict or in- 
consistency in matters wherein the State is subordi- 
nate and the United States paramount—where the Con- 
stitution and laws of the United States are the su- 
preme law of the land. We have already seen that 
although in certain cases the courts of the United 
States have jurisdiction to discharge on habeas corpus 
prisoners held in custody by the State courts in viola- 
tion of the Constitution and laws of the United States, 
yet that the State courts “cannot under any au- 
thority conferred by the State discharge from custody 
persons held by authority of the courts of the United 
States or of commissioners of such courts, or by offi- 
cers of the general government acting under such 
laws,”’ and that this ‘‘ results from the supremacy of 
the Constitution and the laws of the United States.” 
This principle, established in the Booth and Tarble 
cases, was recently properly recognized by the Su- 
preme Court of California, when upon the return of 
the writ of habeas corpus in Terry's Case, it appeared 
that he was in custody by virtue of a judgment of the 
United States Circuit Court, it declined to require the 
sheriff to produce his body. Asthe powers and duties 
of the State and National courts are by no means re- 
ciprocal in this class of cases, so they are not recipro- 
cal in the matter of territorial jurisdiction mentioned, 
as claimed on the part of the State. The Constitution 
and laws of the United States, as to these matters 
wherein they are supreme, extend over every foot of 
the Territories of the United States, and the jurisdic- 
tion of its courts to enforce rights derived thereunder 
is as extensive as the territory to which they are appli- 
cable. 

{n Siebold’s Case the Supreme Court, in reply to an 
argument in favor of a wide extension of State rights, 
uses the following language, peculiarly applicable to 
the point now under consideration: ‘Somewhat akin 
to the argument which has been considered is the ob- 
jection that the deputy marshals authorized by the act 
of Congress to be created and to attend the elections 
are authorized to keep the peace; and that this is a 
duty which belongs to the State authorities alone. It 
is argued that the preservation of peace and good order 
in society is not within the powers confided to the gov- 
ernment of the United States, but belongs exclusively 
to the States. Here again we are met with the theory 
that the government of the United States does not 
rest upon the soil and territory of the country. We 
think that this theory is founded upon an entire mis- 
conception of the nature and powers of that govern- 
ment. We hold it to be an incontrovertible principle 
that the government of the United States may, by 
means of physical force, exercised through its official 
agents, execute on every foot of American soil the 
powers and functions that belong to it. This neces- 
sarily involves the power to command obedience to its 
laws, and hence to keep the peace to that extent. 

“This power to enforce its laws and to execute its 
functions in all places does not derogate from the 
power of the State to execute its laws, at the same 
time, and in the same places. The one doe’ not ex- 
clude the other, except where both cannot be execu- 
ted at the same time. In that case, the words of the 








Constitution itself show which is toyield. ‘This Con- 
stitution, and all laws which shall be made in 
pursuance thereof, shall be the supreme law of the 
land.’ 100 U.S. 394-5. And again, ‘the argument is 
based on a strained and impracticable view of the na- 
ture and powers of the government. It must execute 
its powers, or it is uo government. It must execute 
them on the land as weil as on the sea, on things as 
well as on persons. And, to do this, it must neces- 
sarily have the power to command obedience, pre- 
serve order and keep the peace; and no person or 
power in this land has the right to resist or question 
its authority, so long as it keeps within the bounds of 
its jurisdiction.’ ’’ Id. 396. The power to keep the 
peace is a police power, and the United States has 
power to keep the peace in matters affecting their soy- 
ereignuty. 

There can be no doubt then that the jurisdiction of 
the United > tates is not affected by reason of the loca- 
tion where the homicide occurred. If the location is 
a necessary element of jurisdiction, a majority of the 
offenses created by the statutes would be out of their , 
jurisdiction, and the statutes creating such offenses 
would be nullities and practically useless. 

For example: For a quarter of a century the United 
States courts in this State were held in rented build- 
ings, owned by private parties. They had no jurisdic- 
tion over them under the provisions of section 8 of 
article 1 of the National Constitution; and no juris- 
diction other than that had over other portions of the 
country to which the Constitution and its laws ex- 
tended. Had an assault been committed in open court 
upon the judge, in that building, and the assailing 
party been slain by the marshal in protecting the 
judge under circumstances to excuse or justify the 
homicide, would it be pretended that the court would 
have no jurisdiction to protect him from interference 
by the State government ?, Or have the United States 
and their courts no jurisdiction over the offense of re- 
sisting a United States marshal in the lawful execu- 
tion of the process of the courts? or over the crime of 
counterfeiting the coin, or forging the bonds or other 
securities of the United States, or other offenses 
against the laws, because the offense was not commit- 
ted in a place under the exclusive jurisdiction of the 
United States? Such a claim would be simply pre- 
posterous. 

In the case of Tennessee v. Davis the defendant was 
indicted for murder in killing one Haynes, while he 
was engaged in discharging his duties as a deputy col- 
lector of internal revenue of the United States, and 
which killing Davis claimed was in self-defense. This 
case was removed to the Circuit Court of the United 
States under section 643, Revised Statutes. It was con- 
tended that this act was an encroachment upon 
State’s rights, since it took away the right of the State 
to determine and execute its own criminal laws, and 
was therefore unconstitutional. The Supreme Court 
sustained the act. It is held “that the United States 
is a government with authority extending over all the 
territory of the Union, acting upon the State and the 
people of the State.’’ In deciding the case the court 
said: ‘‘As was said in Morton v. Hunter, 1 Wheat. 363, 
‘the general goverument must cease to exist when- 
ever it loses the power of protecting itself in the exer- 
cise of its constitutional powers,’ it can act only 
through its officers and agents, and they must act 
within the State. If, when thus acting, and withia 
the scope of their authority, those officers can be ar- 
rested and brought to trial in a State court for an 
alleged offense against the laws of the State, yet war- 
ranted by the Federal authority they possess, and if the 
general government is powerless to interfere at once 
for their protection—if their protection must be left to 
the action of the State court--the operations of the 
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general government may at any time be arrested at 
the will of one of its members. The legislation of a 
State may be unfriendly. It may affix penalties to acts 
done under the immediate direction of the National 
government and in obedience to its laws. It may deny 
the authority conferred by those laws. The State 
court may administer not only the laws of the State, 
but equally Federal law, in such a manner as to para- 
lyze the operations of the government, and even if, 
after trial and final judgment in a Siate court, a case 
can be brought into the United States court for re- 
view, the officer is withdrawn from the discharge of 
his duty during the pendency of the prosecution, and 
the exercise of acknowledged Federal power arrested.” 

*““We do not think such an element of weakness is to 
be found in the Constitution. The United States is a 
government with authority extending over the whole 
territory of the Union, acting upon the States and the 
people of the States. While it is limited in the num- 
ber of its powers, so far as its sovereignty extends, it 
is supreme. No State government can exclude it from 
the exercise of any authority conferred upon it by the 
Constitution, obstruct its authorized officers against 
its will, or withhold from it for amoment the cogui- 
zance of any subject which that instrument has com- 
mitted to it.’ Tennessee v. Davis, 100 U. S. 262-3. 

These expositions of the territorial extent of the 
jurisdiction of the general government are authorita- 
tive and conclusive, and the result is that wherever 
the Constitution and laws of the United States operate 
at all, the State laws in conflict with them are subor- 
dinate, and those of the United States are supreme 
and paramount. 

There are numerous cases reported in the books 
where parties arrested for offenses under the State 
laws, for acts performed in the discharge of duties im- 
posed by the laws of the United States, have been dis- 
charged from imprisonment on habeas corpus by the 
United States courts, in consonance with these prin- 
ciples, now so authoritatively established by the Su- 
preme Court of the United States in the cases cited 
and others in the same line. 

Thus in Ex parte Jenkins and others, deputy United 
States marshals, who were arrested on the warrant of 
a justice of the peace in Pennsyivania, for shooting 
and wounding a negro, who resisted an arrest at- 
tempted under a warrant issued by the United States 
court for a fugitive slave, Mr. Justice Greer of the 
United States Supreme Court took jurisdiction and 
discharged the petitioners, under the act of 1835, siuce 
carried into the Revised Statutes, as part of section 
753, under which this case arises. After their discharge 
they were arrested again, in a suit by the negro for 
trespass, upon a warrant issued by a judge of the Su- 
preme Court of Pennsylvania, and again discharged on 
habeas corpus by the United States Circuit Court. 
After this they were indicted for the shooting and 
wounding of the negro by the grand jury of Lu- 
zerne county, and a third time released on habeas cor- 
pus. Ex parte Jenkins, 2 Wall. J., p. 521, et seq. In 
the first of these cases Mr. Justice Greer observes: 
** What then have we the power to do on the return 
of the writ? 

“The writ of habeas corpus is a high prerogative 
writ known to the common law, the great object of 
which is the liberation of those who may be in prison 
without sufficient cause. It is in the nature of a writ 
of error to examine the legality of the commitment; it 
brings the body of the prisoner up, together with the 
cause of his commitment. The court can undoubtedly 
inquire into the sufficiency of that cause 

‘Warrants of arrest issued on the application of pri- 
vate informers may show on their face a prima facie 
charge sufficient to give jurisdiction to the justice, but 
it may be founded on mistake, ignorance, malice or 





perjury. To put a case very similar to the present: A, 
tells B. that he has seen ©. kill D. B. runs off to a jus, 
tice, swears to the murder boldly, without any know}. 
edge of the fact, and takes out a warrant for C., who 
is arrested and imprisoned in consequence thereof, 
C. prays a writ of habeas corpus, and shows that he 
was the sheriff of the county, and hanged D. in pur. 
suance of a legal warrant. If a court could not dig. 
charge a prisoner in such a case, because the warrant 
is regular on its face, the writ of hubeas corpus is of 
little use. 

“The authority conferred on the judges of the Uni- 
ted States by this act of Congress gives them all the 
power that any otber court could exercise under the 
writ of habeas corpus or gives them noneat all. If un- 
der such a writ they may not discharge their officer 
when imprisoned ‘ by any authority,’ for an act done 
in pursuance of a law of the United States, it would be 
impossible to discover for what useful purpose the act 
was passed. Is the prisoner to be brought before them 
only that they may acknowledge their utter impo- 
tence to protect him?” 

In Ex parte Robinson Mr. Justice McLean held that 
“a writ of habeas corpus may issue to relieve an officer 
of the Federal government, who had been imprisoned 
for the performance of bis duty.’’ 6 McLean, 355. In 
the course of the decision, the learned justice ob- 
serves: ‘‘It isa general principle of law, to whichI 
know of no exception, that the laws of every govern- 
ment shall be construed by itself; and such construc. 
tion is acted upon by the judiciary of all other coun- 
tries. By the Federal Constitution the judicial power 
of the United States is declared to be vested in one 
Supreme Court, and in such inferior courts as Con- 
gress may from time to time order and establish. Un- 
der this provision the judiciary of the Union gives the 
construction to the laws which is obligatory upon the 
State tribunals. The Constitution again declares, 
“the Constitution and laws of the United States, 
which shall be made in pursuance thereof; and all 
treaties made, or which shall be made under the au- 
thority of the United States, shall be the supreme law 
of the land; and the judges in every State shall be 
bound thereby, any thing in the Constitution or laws 
of any State to the contrary notwithstanding.” Id. 
362. Thus, it is the exclusive prerogative of the Na- 
tional courts to finally determine whether an act per- 
formed by one of the officers of the United States, 
and especially an officer of the court itself, is *‘ done 
in pursuance of a law of the United States,” or 
whether when under arrest for acts performed in con- 
nection with his office, he is ‘“‘ in custody in violation 
of the Constitution or of a law of the United States.” 
2 Abb. 365. 

In the case of Roberts v. Jailer of Fayette County, 
Kentucky, a special deputy United States marshal was 
arrested, under the State laws, on a charge of murder, 
for a homicide committed by bim in attempting to ar- 
rest one Cull upon a warrant issued by a commissioner 
of the United States Circuit Court, for offenses 
charged to have been committed under the internal 
revenue laws. Upon the hearing, the United States 
Circuit Court found that the homicide was committed 
in the performance of “an act done in pursuance of @ 
law of the United States, or of a process of a court or 
judge of the same,’’ and discharged the petitioner. 
The question of the jurisdiction of the court and the 
facts were elaborately discussed. 

So, Jn re Ramsey, 2 Flip. 45, the prisoner was 4 
deputy United States marshal, in custody by order ofa 
State court, on a charge of murder, the homicide hav- 
ing been committed in an attempt to arrest upon & 
warrant fssued by the United States courts the party 
slain. The court found that the act was done in pur- 
suance of alaw of the United States; that petitioner 
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was justified in the act which he performed, and dis- 
charged him. See also to the same effect, Jn re Neill, 
$ Blatchf. 167. Jn re Farlund, 1 Abb. 140; Electoral 
College of South Curolina, 1 Hughes, 571; /nre Hunt, 
2Flip. 510. See cases collected in volume 29, Myer’s 
Fed. Dec. 698. Thus it appears to be settled beyond 
controversy that where a party is in custody by State 
authority for an act done or omitted to be done in 
pursuance of any specific provision of a statute of the 
United States, imposing a duty upon him or for an 
act performed justifiable by the circumstances of the 
case, in order to enable him to perform that duty, or 
in the execution of any order, or process, or decree of 
acourt of the United States, or of a judge thereof, the 
courts of the United States have jurisdiction to dis- 
charge him on habeus corpus under section 753 of the 
Revised Statutes. 

The only remaining questions to determine are: 

1, Was the homicide now in question committed by 
petitioner while acting in discharge of a duty imposed 
upon him by the Constitution or laws of the United 
States within the meaning of section 753 of the Re- 
vised Statutes ? 

2. Was the homicide necessary, or was it reasonably 
apparent to the mind of the petitioner, at the timeand 
under the circumstances then existing, that the kill- 
ing was necessary in order to a full and complete dis- 
charge of such duty? 

It is urged that there is no statute which specifically 
makes it the duty of a marshal, or a deputy marshal, 
to protect the judges of the United States courts while 
out of the court-room, travelling from one point to 
another in the circuiton official business, from the 
violence of litigants who have become offended at de- 
cisions made by such judges in the performance of 
their judicial duties adverse to them; and that mar- 
shals or deputies so engaged are uot within the provi- 
sions of section 753 of the Revised Statutes. 

It will be observed that the language of the provi- 
sion of section 753 is *Anactdone * * * in pur- 
suance of a law of the United States,”’ not in pursuance 
of a statute of the United States. The statutes passed 
by Congress by no means constitute all the laws of 
the United States. The principles of the common law, 
80 far as they are applicable and as they have been 
recognized and as they are in force under the Consti- 
tution, not modified or repealed by the National stat- 
utes, and the usages generally long recognized, are as 
Much a portion of the laws of the United States as are 
the statutes themselves. So, also, where the statutes 
point out duties, provide for the accomplishment of 
many objects, or confer authority in general terms, 
they carry with them by implication all the powers, 
duties, exemptions and ‘authority necessary to carry 
out and accomplish all the purposes and objects in- 
tended to be secured thereby. 

Says the Supreme Court in Tennessee v. Davis, 100 U. 
8. 264, quoting with approbation from Chief Justice 
Marshall : 

“It is not unusual for a legisiative act to involve 
consequences which are not expressed. An officer, for 
example, is ordered to arrest an individual. It is not 
necessary, nor is it usual, to say that he shall not be 
punished for obeying this order. His security is im- 
plied in the order itself. It is no unusual thing for an 
act of Congress to imply, without expressing, this very 
exemption from State control.’* *‘The collectors of 
the revenue, the carriers of the mail, the mint estab- 
lishment, and all those institutions which are public 
in their nature, are examples in point. It has never 
been doubted that all who are employed ‘in them are 
protected while in the line of their duty; and yet this 
protection is not expressed in any act of Congress. It 
is incidental to, and is implied in, the several acts by 
which those institutions are created, and is secured to 





the individuals employed in them by the judicial 
poweg alone; that is, the judicial power is the instru- 
ment in administering this security.” 

If the officers referred to in the preceding passage 
are to be protected while in the line of their duty, 
without any special law or statute requiring such pro- 
tection, are not the judges of the courts —-the princi- 
pal officers in the department of the government sec- 
ond to no other —also to be protected, and are not 
their executive subordinates — the marshals and their 
deputies — to be shielded from harm jby the National 
laws while honestly engaged in protecting the heads 
of the courts by warding off assassination? When it 
was argued in Siebold’s Case that it was not in the 
power of the United States to authorize the United 
States marshals to ‘keep the peace” at congressional 
elections, “that the preservation of peace and good 
order in society is not within the powers confided to 
the government of the United States, but belonged 
exclusively to the State,” we have already seen the 
answer of the Supreme Court to that argument, in 
cases where the rights and interests of the United 
States government were involved in the matter of 
keeping the peace. ‘* We hold it to be an incontrover- 
tible principle,” said the court, ‘‘ that the government 
of the United States may, by means of physical force 
exercised through its official agents, execute on every 
foot of American soil the powers and functious that 
belong to it. This, necessarily, involves the power to 
command obedience to its laws; and hence, the power 
to keep the peace to that extent.” And again, ** Why 
do we have marshals at all, if they cannot, physically, 
lay their hands on persons and things in the perform- 
ance of their proper duties? What functions can they 
perform, if they cannot use force? In executing the 
process of the courts, must they call upon the nearest 
constable for protection? Must they rely on him to 
use the requisite compulsion and to keep the peace, 
whilst they are soliciting and entreating the parties 
and bystanders to allow the law to take its course? 
This is the necessary consequence of the position that 
they assume. If we indulge in such impracticable 
views as these, and keep on refining and refining, we 
shall drive the National government out of the United 
States, and relegate it to the District of Columbia, or 
perhaps soime foreign soil. We shall bring it back to 
a condition of greater helplessness than that of the old 
confederation.” 100 U. 8. 395-6. 

In this particular case the petitioner, long before he 
reached Lathrop, endeavored, through the conductor 
and the proprietor of the eating-house at that place, to 
have ‘a constable’’ in readiness, on the arrival of the 
train, to keep the peace, but without success. When 
too late to prevent the tragedy, the constable appeared 
and arrested the petitioner for endeavoring to perform 
the duty which it is now claimed devolved exclusively 
upon himself, or some other peace officer of the 
State. 

Had the United States in this instance relied upon 
another government—the State of California—to keep 
the peace as to one of their most venerable and distin- 
guished officers — one of the judges of their highest 
court — in relation to matters concerning the perform- 
ance of his official duties, they would have leaned upon 
a broken reed; and there would now in all probability 
be a vacancy on the bench of one of the most august 
judicial tribunals in the world, and the deceased — the 
would-be assassin — might perhaps be a tenant of the 
Stockton jail,to be disposed of by another government. 
The case affords a striking illustration of the necessity 
for the United States to protect their own officers 
while in the discharge of their duties, and by such 
protection protect the nation itself. 

The result was that instead of arresting the co-con- 
spirator in the contemplated murder — the wife of the 
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deceased, armed with a loaded revolver till relieved of 
it by a citizen — threatening death to Justice Field, 
calling upon the bystanders toaid her, and attempting 
to enter the car with the avowed purpose of compass- 
ing his death, the officer of the United States, assigned 
by his government to the special duty of protecting 
the justice’s life against these very parties, while in 
the actual performance of the duties so assigned him, 
was himself arrested, without warrant, and disarmed 
by an inferior officer of the State, and interrupted in 
the discharge of those momentous duties, thereby 
leaving his charge helpless and without the protection 
provided by the government he was serving, at a time 
when such protection seemed most needed. 

Had Neagle been a deputy sheriff of San Joaquin 
county, assigned by his superior to this very duty 
of protecting the life of Justice Field, under the 
State laws, and committed the homicide in all other 
respects under precisely the same circumstances, 
would he have been arrested by the constable of La- 
throp without a warrant and disarmed with such in- 
considerate haste, and thereby prevented from further 
performing his duty to protect the life and person of 
Justice Field,thus leaving him to pursue the remainder 
of his journey without protection? Yet the constable 
was informed that Neagle was acting as a deputy 
United States marshal, under the orders of his supe- 
riors, for the protection of the life and person of a jus- 
tice of the Supreme Court of the United States. 

We do not wish to be regarded as now calmly and 
deliberately looking back upon the scene and sitting 
in judgment upon the action of the constable, or as 
passing censure upon his zeal. He, doubtless, in the 
emergency, where time for consideration was short 
and the facts not fully appreciated, acted according to 
the best dictates of his necessarily hastily formed 
judgment. But when the State now comes after an 
arrest upon a warrant issued upon such flimsy testi- 
mony as that presented, and deliberately claims the 
exclusive right to sit in judgment upon theacts of the 
United States deputy marshal, performed not upon 
his own interpretation of the law, but upon that of the 
attorney-general of the United States, who may be 
presumed to possess some knowledge of his powers 
and duties, itis well to consider the circumstances 
from a standpoint presenting a view of both sides of 
the question. 

In the matters of the public peace, in which the Na- 
tional government is concerned, the marshals and 
deputy marshals within the scope of their authority 
are National peace officers, with all the statutory and 
common-law powers appertaining to peace officers. Is 
not the National public peace involved, when a deadly 
assault is unexpectedly made upon the judge in open 
court, in which the marshal and his deputies, seeing 
the assault, are both authorized and bound on their 
own motion, without any previous order or command, 
to interpose and use sufficient force to quell the dis- 
turbance and subdue the parties making it? Yet, 
where is there any specific provision of the statute im- 
posing that duty upon them? The marshal is required 
to attend court, but it is not provided what he shall 
do in court. To what end shall he bein court, if not 
to keep order, and, if necessary, to protect the judges 
from violence, by force or any other necessary practi- 
cable means? But there is no statute requiring it in 
terms. 

The general duties of marshals are provided for in 
section 787, which reads as follows: ‘It shall be the 
duty of the marshal of each district to attend the Dis- 
trict and Circuit Courts when sitting ‘therein, and 
execute throughout the district all lawful precepts 
directed to him and issued under the authority of the 
United States; and he shall have power to command 
all necessary assistance in the execution of his duty.”’ 





ES 


There is no more authority specifically conferred upoy 
the marshal by this section to protect the judge from 
assassination in open court, without a apecific order or 
command, than there is to protect him out of court, 
when on the way from one court to another in the dig. 
charge of his official duties. And the assassination ig 
court, as well as out, might well be accomplished be. 
fore the judge would be aware of his danger, and be. 
fore it would be possible to give a command or order 
to the marshal for his protection. 

The authority exists in the one case, as in the other, 
from the nature of the office, and the powers arising 
under the common law, recognized and in use in the 
country, and in the nature of things, inherent in the 
office. The very idea of a government composed 
of executive, legislative and judicial departments, 
necessarily, comprehends the power to do all things 
through its appropriate officers and agents, within the 
scope of its general governmental purposes and pow- 
ers, requisite to preserve its existence, protect it and 
its ministers, and give it complete efficiency in all its 
parts. It necessarily and inberently includes power 
in its executive department to enforce the laws, keep 
the National peace with regard to its officers while in 
the line of their duty, and protect by its all-powerfal 
arm, all the other departments and the officers and in- 
strumentalities necessary to their efficiency while en- 
gaged in the discharge of their duties. 

In language attributed to Mr. ex-Secretary Bay- 
ard, used with reference to this very case, which we 
quote, not as a controlling judicial authority, but for 
its intrinsic, sound, solid common sense: ‘* The robust 
and essential principle must be recognized and pro- 
claimed, that the inherent powers of every govern- 
ment, which is sufficient to authorize and enforce the 
judgments of its courts, are, equally, and at all times, 
and in all places, sufficient to protect the individual 
judge who, fearlessly and conscientiously in the dis- 
charge of his duty, pronounces those judgments. 

Our system of jurisprudence is derived from and 
founded upon that of England, and our judges and 
officers are substantially the same. They have corre- 
sponding duties imposed upon them,and are inherently 
invested with corresponding executive powers, to 
enable them to effectively perform their duties. Many 
of their common-law duties have been performed, and 
common-law powers have been exercised without 
specific or statutory direction, and without question, 
from the foundation of our government, and the com- 
mon-law principles governing them, except so far as 
inapplicable, or modified by statute, still remain in 
force. 

The observation of the Supreme Court of California, 
in the Estate of Apple, 66 Cal. 434, in which State a 
code has been adopted with respect to the common 
law not abrogated or modified by the code, is applicable 
here. Said the court: ‘“‘ The code established the law 
in this State respecting the subjects to which it re- 
lates; but this, of course, does not mean that there is 
no law with respect to such subjects except that em- 
bodied in the code. When the code speaks, its pro- 
visions are coutrolling, and they are to be liberally 
construed, with a view to effect its objects, and pro- 
mote justice—the rule of the common law, that stat- 
utes in derogation thereof are to be strictly construed, 
having been abolished here; but, where the code is 
silent, the common law governs.’’ So here, where the 
duties of the marshal are not limited, or specifically 
defined, by the statute, we must look to the powers 
and duties of sheriffs at common law for them, so far 
as those duties come within the purpose and powers 
of the National government. 

There are many acts and duties daily performed by 
the marshals and by other officers that are not specifi- 








cally pointed out or defined by the statute. The mar- 
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shals are in daily attendance upon the judges and per- 
forming official duties in their chambers. Yet no 
statute specifically points out those duties or requires 
their performance. Indeed, no such places as cham- 
pers for the circuit judges, or circuit justices, are men- 
tioned at all in the statutes. The judges’ chambers 
do not appear to have any “local habitation.” The 
justices of the Supreme Court at Washington have, in 
fact, no chambers, otherwise than as they study, and 
do their work out of court, at a room in their own 
residences. We have in the San Francisco court-house 
rooms that we call chambers, in which the work of 
the judges out of court is in part, but not all, per- 
formed. I apprehend that the marshals would as 
clearly be authorized to protect the judges here in 
chambers as in the court-room. All business done out 
of court by the judge is called chamber business. But 
itis not necessary to be done in what is usually called 
chambers. Chamber business may be done, and often 
is done, on the street, in the judge's own house, at the 
hotel where he stops when absent from home, or it 
may be done in transitu—on the cars in going from one 
place to another within the proper jurisdiction to hold 
court. Mr. Justice Field could as well and as author- 
itatively issue a temporary injunction, grant a writ 
of habeas corpus, an order to show cause, or do any 
other chamber business for the district in the dining- 
room at Lathrop, or in the cars, or at his chambers in 
San Francisco, or in the court-room. He could have 
made a writ of habeas corpus returnable before him- 
selfon the car, and lawfully heard and decided the 
case, while on his passage to San Francisco. The 
chambers of the judge, where chambers are provided, 
are not an element of jurisdiction, but are a conven- 
ience to the judge, and to suitors, where the judge at 
proper times can be readily found and the business 
conveniently transacted. But the chambers of the 
judge, as a legal entity, issomething of amyth. For 
the purposes of jurisdiction, the chambers of the 
judge are wherever he happens to be in his circuit, or 
district, when the exigencies of the case call for the 
transaction of chamber business, and a judge is as 
clearly engaged in the discharge of the duties of his 
office when going from one place of holding court to 
another for the purpose of holding court; and just as 
much entitled to protection from his own government 
against murderous or other assaults, from desperate 
suitors, on account of his judicial action, as when ac- 
tually engaged in business at chambers or in holding 
court. In England, whence we derive our judicial 
system, the high sheriff of the shire was the keeper of 
the king’s peace — that is to say, the keeper of the 
peace of the sovereignty which the king represents. 
So here, [ take it, under the authorities cited, the 
marshal is the keeper of the peace of the government 
he represents, within the scope of the supreme powers 
of that government. In England, in early days, it was 
the duty in every shire of the sheriffs not only to at- 
tend the courts but to attend the judges through their 
Circuits. They met the judges at the border of the 
shire and attended them till they left it at the border 
of another. Dalton on the Office and Authority of Sher- 
iffs, chapter 98, page 369, published in 1682; see, also, 40 
Alb. L. J. 161. Such is also understood to have been 
the practice in early days, in a number of the States. 
From the advancing state of civilization, this practice 
has, doubtless, generally become unnecessary for the 
safety of the judges, and it bas fallen into desuetude. 
But it does not follow that the power to thus protect 
them has been abolished, or become extinguished. It 
simply remnains latent, ready to be called into action 
whenever the exigencies of the case or times require 
it. And how could there possibly be a more urgent 
Occasion for reviving the practice than the recent 


journey of Justice Field to Los Angeles and return on 
official business. 

Upon general, immutable principle, the power must 
necessarily be inherent in the executive department of 
every government worthy the name of government, to 
protect itself in ull matters to which its authority ex- 
tends; and this, necessarily, involves the power to 
protect all the agencies and instrumentalities neces- 
sary to accomplish the objects and purposes of that 
government. Iu the National government of the 
United States the judiciary coustitutes one, at least, 
of its most important branches. Unlike the judiciary 
of other nations it is invested with the jurisdiction to 
pass, finally and conclusively, upon the powers of the 
legislative and executive departments of the govern- 
ment, and to confine them within their constitutional 
limits. It is therefore the balance wheel of the Na- 
tional government, that keeps it running regularly and 
smoothlyin its proper channels. Important indeed,must 
be the executive branch of the government, if it is not 
empowered to protect the lives of the judges of the bigh- 
est branch of this judiciary from assault and assassi- 
nation, on account of their judicial decision, by des- 
perate disappointed litigants, while passing from point 
to point within their territorial jurisdiction in the 
discharge of their high functions and duties. We can- 
not think the power can be wanting, even if there 
were no constitutional or statutory provision govern- 
ing the case. It seems impossible that the National 
government should be left to the mercy, good-will or 
complacency of the State, to afford that protection to 
its judges that the United States, if worthy to be 
called a nation, are bound, themselves, to furnish. 

But we are not without constitutional and statutory 
provisions broad enough, and specific enough, as we 
think, to cover the case. The National Constitution 
providing a government for sixty-five millions of peo- 
ple, covers but a very few pages; but it seems to be 
amply sufficient for the purposes intended. In pre- 
scribing the duties of the president, in the terse but 
comprehensive language of section 3 of article 2, it 
provides that ‘he shall take care that the laws be 
faithfully executed.’”’ This makes him the executive 
head of the nation, and gives him all the authority 
necessary to accomplish the purposes intended — all 
the authority necessarily inherent in the position, not 
otherwise limited. Congress, in pursuance of powers 
invested in it, has provided for seven departments, as 
subordinate to the president to aid him in performing 
the executive functions conferred upon him. Section 
346, Revised Statutes, provides that “ one of the exec- 
ative departments shall be kuown as the department 
of justice,” and it provides that there shall be “an at- 
torney-general who shall be the head thereof.” He 
has general supervision of the executive branch of the 
National judiciary, and section 362 provides, as a por- 
tion of his powers and duties, that ** the attorney-gen- 
eral shall exercise general superintendence and direc- 
tion over the attorneys and marshals of all the districts 
in the United States and Territories, as to the manner 
of discharging their respective duties, and the several 
district attorneys and marshals are required to report 
to the attorney-general an account of their official 
proceedings, and of the state and condition of their re- 
spective offices in such time aud manner as the attor- 

ney-general shall direct.’’ Section 788, Revised Stat- 
utes, provides that ‘‘the marshals and their deputies 
shall have, in each State, the same powers in executing 
the laws of the United States as the sheriffs and their 
deputies may have by law, in executing the laws 
thereof.” By section 817 of the Penal Code of this 
State, the sheriff is a ‘* peace officer.’’ By section 4176, 

Political Code, he is “‘to preserve the peace,” and 





* prevent and suppress breaches of the peace.”’ The 
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marshal is therefore in accordance with the decisions 
of the Supreme Court already referred to, and under 
the provisions of the statute above cited “‘a peace offi- 
cer,”’ so far as keeping the peace in any matter wherein 
the National powers of the United States is concerned 
and as to such matters he has all the powers of the 
sheriff, as a peace officer under the laws of the State. 
He is, in such matters, ‘‘to preserve the peace,” and 
‘prevent and suppress breaches of the peace.’’ An 
assault or an assassination of a judge of the United 
States court, while engaged in any matter pertaining 
to his official duties on account, or by reason of his 
judicial decisions, or action in performing or executing 
his official duties, is a breach of the peace, affecting 
the authority and interests of the United States, and 
within the jurisdiction and power of the marshal, or 
his deputies to prevent, as a peace officer of the Na- 
tional government. An assault upon Mr. Justice Field 
while engaged in, and by reason of the discharge of 
hia judicial duties, is not merely an assault upon his 

person asa man. It isan assault upon the National 

judiciary, which he represents, and through it, an as- 

sault upon the authority of the nation itself. It is, 

necessarily, a breach of the National peace. Asa Na- 

tional peace officer, under the conditions indicated, it 

is the duty of the marshal and his deputies to prevent 

a breach of the National peace by an assault upon the 

authority of the United States, in the person of a 
judge of its highest court, while in the discharge of 

his duty. If thisis not so, in the language of the Su- 

preme Court before cited, ‘* Why do we have marshals 
atall?’? What useful functions can they perform in 

the economy of the National government? 

The Constitution of the United States provides fur 
a Supreme Court, with jurisdiction more extensive in 
some particulars than that conferred on any other Na- 
tional judicial tribunal. If the executive department 
of the government cannot protect one of these judges, 
while in the discharge of bis duty, from assassination 
by disappointed suitors, on account of his judicial 
action, then it cannot protect any of them, and all the 
members of the court may be killed, and the court it- 
self exterminated, and the laws of the nation by rea- 
son thereof remain unadministered and unexecuted. 
The power and duty imposed on the president to “take 
care that the laws are faithfully executed,” necessarily 
carries with it all power and authority necessary to 
accomplish the object sought to be attained, and cer- 
tainly the power and duty to protect from the deadly 
assaults of desperate suitors, the lives of the judges of 
the highest court in the nation while engaged in the 
lawful discharge of their duties. 

As we have before seen, neither Constitution nor 
statutes can, or do, anticipate and point out, specifi- 
cally, every possible right or duty to be covered and 
secured. They must necessarily be general. In the 
passage already cited from Tennessee v. Davis, the 
Supreme Court, in speaking of certain officers, says: 
“It has never been doubted that all who are employed 
in them are protected while iu the line of their duty; 
and yet this protection is not expressed in any act of 
Congress. It is incidental to, and is implied in, the 
several acts by which those iustitutions are created, 
and is secured to the individuals employed by the 
judicial power alone; that is, the judicial power is the 
instrument employed by the government in adminis- 
tering this security.” 100 U.S. 265. And in United 
States v. McDaniel, 7 Pet. 14, similar views were ex- 
pressed. Said the court: ‘A practical kuowledge of 
the action of any of the great departments of the gov- 
ernment must convince every person that the head of 
a department, in the distribution of its duties and re- 
sponsibilities, is often compelled to exercise his discre- 
tion. He is limited in the exercise of his powers by 
law; but it does not follow that he must show a statu- 





tory provision for every act he does. No government 
could be administered on such principles. * * ¢ 
There are numberless things that neither can be ap. 
ticipated nor defined, and which are essential to the 
proper action of the government.’’ These observations 
are especially and forcibly applicable to the 

but very comprehensive, provisions of the Constitution 
and of the several statutes cited, as to the powers and 
duties of the president, the attorney-geueral and the 
marshals. 

The act of the attorney-general in directing the 
United States marshal to protect the life of Mr. Justicg 
Field against the assaults of the deceased and his wifs 
is, in legal contemplation, the act of the president, 
The president speaks and acts through the bead of the 
several executive departments in relation to subjects 
which appertain to their respective duties. They are 
but the subordinates of the president, wielding his 
power. Wilcox v. Jackson, 13 Pet. 513; United States 
v. Cutter, 2 Curtis, 617. 

In the former case, relating to a reservation of land by 
the secretary of war, the court said: ** Now, although 
the immediate agent in acquiring this reservation was 
the secretary of war, yet we feel justified in presum- 
ing that it was done by the approbation and direction 
of the president. The president speaks and acts 
through the heads of the several departments in rela 
tion to their respective duties.’’ See also 7 Att’y-Gen. 
Opinions, 480-1; id. 453-479; Confiscation Cases, ® 
Wall. 108-9; United States v. Eliason, 16 Pet. 498. 

By section 788, Revised Statutes, and the several pro- 
visions of the statutes of California there .cited, the 
United States marshal is made a peace officer, and as 
such he is authorized to preserve the peace, so far asa 
breach of the peace affects the authority of the United 
States and obstructs the operations of the government 
and its various departments. The courts must, from 
the nature of things, be enabled fully to perform all 
their functions imposed upon them by the Constita- 
tion and laws without hindrance or obstruction, and 

they must have the inherent power to protect them- 
selves by and through their executive officers, under 
the direction and supervision of the attorney-geueral 
and president, against obstruction and hindrance in 
the performance of their judicial duties. An assault 
upon a judge in court, or a judge out of court, whilein 
the performance of his duty, induced by his judicial 
action, and intended or calculated to obstruct him in 
or deter him from a free and full discharge of his duty, 
is a breach of the National peace affecting the sover- 
eignty of the nation so conferred upon him, and asa 
National peace officer to prevent such breach of the 
peace. Under the State laws, deputy sheriffs, when 
occasion requires, constables and police officers of 
cities are assigned to certain districts, to watch over 
the safety of the citizens and to guard and protect 
their persons and property from assault, destructionor 
injury; in short, to prevent crimes, etc. These officers 
in cities are found everywhere, night and day, guard- 
ing the citizen and his property from injury. So, the 
attoruey-general, under the provisions of the statute 
cited, and the president under the provisious of the 
Constitution, requiring him to see that the laws are 
faithfully executed, are authorized and empowered to 
direct the assignment by the marshal of any deputy 
to perform any special National police duty within his 
jurisdiction arising out of the statutes, whether by 
express provision or necessary implication, and under 
any power necessarily inherent in the president and 
government, in order to give full effect and efficiency 
to the government or any of its departments. It has 


never, so far as we are advised, beeu disputed that 4 
marshal or deputy marshal is authorized to protect 
the judge and preserve order in open court, even by 





the use of force, without any special order or command 
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asa part of the duties necessarily inherent in his office, 
yet, as we have already seen, there is no more specific 
statutory authority for so preserving order and pro- 
tecting the judge in court than for performing the 
game duty under proper conditions for a judge en- 
gaged in performing his duties of whatever nature out 
of court. 

It is argued by one of the counsel on behalf of the 
State that these matters pertain exclusively to the 
peace of the State, and that the State has not only 
power to preserve the public peace, but that it is 
amply capable of performing that service; that it is 
its duty to do it; that the threats of the deceased were 
matters of public notoriety, and that by calling the 
powers of the State into action Justice Field’s life 
might have been protected by the State, and there 
would have been no necessity whatever for what 
is called, on the part of the State, the illegal ac- 
tion of the United States marshal. It may be conceded, 
and it is undoubtedly true, that it was an imperative 
duty of the State to preserve the public peace, and to 
amply protect the life of Mr. Justice Field, but it did 
not do so. Where would Mr. Justice Field have been 
to-day had he relied solely upon the State to perform 
her conceded imperative duty? 

Not having performed that duty, while on his jour- 
ney in discharge of his duty, does a complaint now 
come with a good grace from the State against the 
United States for performing it for her, as well as for 
the National government by protecting one of their 
most distinguished judicial officers, through one of 
their own officers, in the only manner in which it 
could have been effectively performed? 

In the present case, and on this official journey, 
there was a necessity for the kind of protection af- 
forded Mr. Justice Field, for no other kind would 
have been adequate. The occasion required a preven- 
tive remedy. 

The use of the State police force would have been 
impracticable, as the powers of the sheriff would have 
ended at the borders of his county, and of other town- 
ship and city peace officers, at the boundaries of their 
respective townships and cities. Only a United States 
marshal, or his deputy, could exercise these official 
functions throughout the United States judicial dis- 
trict, and, as we have seen, the powers exercised con- 
cern matters affecting the peace of the National gov- 
ernment, and if the National government has no au- 
thority toact in the premises it certainly ought to 
have such power. 

The only remedy suggested on the part of the State, 
was to arrest the deceased, and hold him to bail to 
keep the peace, under section 706 of the Penal Code, 
the highest limit of the amount of bail being %5,000. 
But although the threats are conceded to have been 
publicly known in the State, no State officer took any 
means to provide this flimsy safeguard. 

Perhaps counsel intended to intimate that it was 
not the duty of the State, but of Mr. Justice 
Field himself, to set in motion proceedings under the 
law furnished by the State, to put the decedent under 
bonds to keep the peace. Has it come to this, then, 
that a justice of the Supreme Court of the United 
States, when in obedience to the behests of the law, 
he comes to California to perform his exalted judicial 
duties, ‘must submit to the humiliation of, imme- 
diately on his arrival, stealing away to some justice 
of the peace, and instituting proceedings to bind over 
to keep the peace, violent and dangerous litigants who 
have threatened his life? But what security to Mr. 
Justice Field would a bond of $5,000 afford against 
resolute, violent and desperate parties, for whom the 
penalties for murder have no deterring power? The 
United States marshal, the United States attorney 





the United States, at Washington, and the mass of 
the people of California, thought that the exigencies 
of the occasion required something more, and the re- 
sult fully justified their view of the matter. 

Although no adequate means of protection were af- 
forded by the State, on his late official journey, Mr. 
Justice Field would, in all probability, not now be 
among the living, had not the petitioner, by the wise 
forethought of the attorney-general, been detailed to 
protect his life, yet these facts do not afford any rea- 
son for taking him out of the custody of the State, 
unless, in committing the homicide, he was engaged 
in the performance of ‘“‘an act done in pursuance of 
a law of the United States,’’ and the killing was justi- 
fiable. These facts alone would not oust the jurisdic- 
tion of the State, if it be exclusive. But since the 
possible remedy mentioned under the State law was 
alluded to by counsel as ample, we refer to it as illus- 
trating the necessity for a speedy amendment of the 
laws of the United States, if they are now so defective 
as to afford no protection to the United States judges 
in the performance of their high functions. 

It seems apparent to us, if he is not now so protected, 
that the distinguished justice allotted to the ninth 
circuit, and also his associates, should have thrown 
around them the protecting «gis of the laws of that 
government which be has so long, faithfully, labo- 
riously, ably and efficiently served. 

After mature consideration, we have reached the 
conclusion that the homicide in question was com- 
mitted by petitioner while acting in the discharge of a 
duty imposed upon him by the Constitution and laws 
of the United States, within the meaning of the pro- 
visions of section 753 of the Revised Statutes. 

It only remains to inquire, secondly, was the homi- 
icide necessary, or was it reasonably apparent to the 
mind of the petitioner, at the time and under the cir- 
cumstances then existing,that the killing was necessary 
in order to a full and complete discharge of such 
duty? 

The answer to this proposition is really included in 
the auswer to the last, but we desire to make some 
observations bearing especially upon it. 

The attorney-general and counsel for the State de- 
clined to discuss the question as to whether the homi- 
cide was justifiable, because, in their view, this is a 
question solely for the State court; the case, as claimed 
by them, not being within the provisions of section 
753 of the Revised Statutes, and therefore not within 
the jurisdiction of this court. Holding, as we do, that 
the case falls within those provisions, so far as the 
petitioner was authorized to act by the Constitution 
and laws of the United States, it becomes necessary 
to determine whether the homicide was justifiable. 
For, if it was malicious, wanton or reckless, without 
any reasonable apparent necessity, in order to fully 
and properly perform his duty of protecting Justice 
Field, then it was an act performed beyond and out- 
side his duty, and he is amenable to the State 
courts. 

The facts set forth in the petition, and in the tra- 
verse to the return of the sheriff, are fully proved by 
the testimony, and whether we determine the case 
upon demurrer to the traverse, or upon the whole case 
as presented in the record and evidence, the result 
must be the same. 

Were the question of justification to be determined 
by the law of the State of California, or in the State 
court, there could be no ground for doubt. Says the 
Penal Code: ‘‘ Homicide is also justifiable when com- 
mitted by any person when resisting any attempt to 
murder any person, * * * ortodo some great 
bodily injury upon any person.’”” § 197, Penal 
Code. But we shall consider the question without 





for the district of California, the attorney-general of 


reference to the statute of California. 
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It is unnecessary to repeat the facts in full. When 
the deceased left his seat, some thirty feet dis- 
tant, walked, stealthily, down the passage in the 
rear of Justice Field, and dealt the unsuspecting jurist 
two preliminary blows, doubtless by way of remind- 
ing him that the time for vengeance had at last come, 
Justice Field was already at the traditional * wall” of 
the law. He wassitting quietly at a table, back to 
the assailant, eating his breakfast, the side opposite 
being occupied by other passengers, some of whom 
were women, similarly engaged. When, in a dazed 
condition, he finally awoke to the reality of the situa- 
tiou, and saw the giant form of the deceased with arm 
drawn back for a final, mortal blow, there was no time 
to get under or over the table, had the law, under any 
circumstances, absurdly required such a performance 
for his justification. Neagle could not seek a ‘ wall’’ 
to justify his acts, without abandoning his charge to 
certain death. When therefore he sprang to his feet 
and cried ‘‘Stop! Iam an officer,” and saw the pow- 
erful arm of the deceased drawn back for the final, 
deadly stroke instantly change its direction to his left 
breast, apparently seeking his favorite weapon, the 
knife, and, at the same time, heard the suppressed, 
disappointed growl of recognition of the man who, 
with the aid of half adozen others, had finally suc- 
ceeded iv disarming him of his knife at the court-room 
a year before, the supreme moment had come, or, at 
least, with abundant reason, he thought so, and fired 
the fatal shot. The testimony all concurs iu showing 
this to be the state of facts, and the almost universal 
consensus of public opinion of the United States, as 
mirrored in the press, resting upon reports no more 
favorable to petitioner than the evidence taken in this 
case, justifies the act. On that occasion, a second or 
two seconds signified, at least, two valuable lives, and 
a reasonable degree of prudence would justify a shot 
one or two seconds too soon, rather than a fraction of 
a second too late. 

We have seen some adverse criticism upon the action 
of petitioner, attributed to quarters ordinarily enti- 
tled to great consideration and respect. But it is not 
for scholarly gentlemen of humane and peaceful in- 
stincts — gentlemen who, in all probability, never, in 
all their lives, saw a desperate man of herculean pro- 
portions and strength in murderous action — it is not 
for them, sitting securely in their libraries three thou- 
sand miles away looking backward over the scene, to 
determine the exact point of time when a man in 
Neagle’s situation should fire at his assailant in order 
to be justified by the law. Itis not for them to say 
that the proper time has not yet come. To such, in all 
probability, the proper time would never come. 
Neagle on the scene of action, facing the party making 
a murderous assault; knowing by personal experience 
his physical powers, and his desperate character; and 
by general reputation, his lifelong habit of carrying 
arms, his readiness to use them, and his angry, mur- 
derous threats, and seeing his demoniac looks, his 
stealthy assault upon Justice Field from behind, and 
remembering the sacred trust committed to his charge, 
Neagle, in these trying circumstances, was the party 
to determine when the supreme moment for action 
had come, and if he honestly acted with reasonable 
judgment and discretion, the law justifies him, even 
if heerred. But who will have the courage to stand 
up in the presence of the facts developed by the testi- 
mony in this case, and say he fired the smallest frac- 
tion of a second too soon? 

In our judgment, he acted, under the trying condi- 
tions surrounding him, in good faith and with con- 
summate courage, judgment and discretion. The 
homicide was, in our opinion, clearly justifiable in law 
and in the forum of sound, practical common sense, 
commendable. 








ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 

CoNTRACTS—BREACH—SLANDERK—PRIVILEGE. — De- 
fendant had sued plaintiffs for the value of a building 
occupied by them as his tenants at will, which, he al- 
leged, was burned through their willful and negligent 
acts. Pending the action, the parties made a contract 
by which plaintiffs agreed to diligently prosecute cer- 
tain suits on insurance policies held by them on the 
property burned, and to pay defendant a certain sum 
out of the proceeds, and also one-fourth of all they 
might recover beyond the sum of $14,000. Defendant 
agreed to “do nothing to obstruct the collection of 
said claims.’”’ The insurance companies knew that de- 
fendant had claimed that the fire was caused by plain- 
tiffs’ willful act. Thereafter, and while the insurance 
suits were pending, defendant appeared before a com- 
mittee of the Legislature to recommend the passage of 
a bill making tenants at will liable for damages from 
fire caused by their negligence, and he called the com- 
mittee’s attention to the reported decision of the Su- 
preme Court in the suit between him and plaintiffs, 
and urged that the law ought to be changed. He then 
stated that he believed that plaintiffs had willfully 
burned his building. There was no evidence that the 
insurance companies heard of this statement, but 
plaintiffs did, and at once compromised their insur- 
ance suits for much less than the amount claimed. 
Held, that defendant’s statement was not a breach of 
his contract to **do nothing to ubstruct the collection 
of said claims,’’ and was privileged if defendant acted 
in good faith and without malice, and that that ques- 
tion was for the jury. The privilege of a witness ap- 
pearing before a committee of the Legislature in a 
matter within the jurisdiction of the committee is un- 
doubtedly the same as that of a witness in proceedings 
before a court of justice. The examination of wit- 
nesses is regulated by the tribunal before which they 
testify, and if witnesses answer pertinently questions 
asked them by counsel which are not excluded by the 
tribunal, or answer pertinently questions asked them 
by the tribunal, they ought to be absolutely protected. 
It is not the duty of the witness to decide for himself 
whether the questions asked him under the direction 
of the tribunal are pertinent or not. As the witness is 
sworn totell the whole truth relating to the matter 
concerning which his testimony is taken, he ought also 
to be absolutely protected in testifying to any matter 
which is relevant to the inquiry, or which he reason- 
ably believes to be relevantto it. But a witness ought 
not to be permitted with impunity to volunteer de- 
famatory statements which are irrelevunt to the mat- 
ter of inquiry, and which he does not believe to be 
relevant. This statement of the law, we think, is 
supported by the decisions in this Commonwealth. 
English decisions, perhaps, go somewhat further than 
this in favor of a witness. Certainly they apply the 
rule liberally for his protection. Marsh v. Ellsworth, 
50 N. Y. 309; White v. Carroll, 42 id. i161; Calkins v. 
Sumner, 13 Wis. 193; McLaugblinu v. Cowley, 127 Mass. 
316; Gott v. Pulsifer, 122 id. 235; Rice v. Coolidge, 121 
id. 393; Atwill v. Mackintosh, 120 id. 177; York v. 
Pease, 2 Gray, 282; Hoar v. Wood, 3 Mete. 192; Brow 
v. Hathaway, 13 Allen, 239; Kidder v. Parkhurst, 3 
id. 393; Gassett v. Gilbert, 6 Gray, 94; Bradley v. 
Heath, 12 Pick. 165; Seaman v. Netherclift, 2 C. P. 
Div. 53; Munster v. Lamb, 11 Q. B. Div. 588; Goffin v. 
Donnelly, 6 id. 307; Dawkins v. Rokeby, L. R., 7 H. 
L. 744; Odger Sland. & Lib. *1, 91; Townsh. Sland. & 
Lib., § 223. If then the statement of Lathrop to the 


committee be regarded as the pertinent answer of a 
witness to questions put to him by members of the 
committee, the action cannot be maintained. Lathrop 
may have been treated as a witness by the committee, 
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although he was not sworn. There was some evidence 
however, as we coustrue the exceptions, that the de- 
fendant was not a witness, and was not so considered 
or treated by the committee, but that he appeared be- 
gore the committee voluntarily to call their attention 
to the state of the law on the subject of the liability of 
tenants at will for the negligent burning of buildings 
in their possession, and to urge them to report a bill 
changing the law,and that he made the statement 
without being asked a question upon the subject. The 
defendant had the interest which all citizens have in 
procuring wise legislation, and his attention had been 
particularly called to what he may have deemed a de- 
fect in the law. Inasking Mr. Boyden, a member of 
the House of Representatives, to introduce the order, 
and in appearing before the committee to which the 
order had been referred, it must be considered that 
he was acting in a matter which legitimately con- 
cerned him, and was making communications to per- 
sons who had authority to deal with the subject, and 
that such communications are privileged if they are 
made in good faith and without malice. The privi- 
lege is conditional, not absolute. If the defendant 
stated before the committee that the plaintiff willfully 
burned his building, and this statement was made net 
in answer to any question put him by the committee 
while having under consideration the order referred to 
them, we think it was a question for the jury whether 
the defendant was acting in good faith and without 
malice; and, as pertinent to this question, it is to be 
considered whether the statement in the circum- 
stances under which it was made was properly rele- 
vant to the inquiry and discussion before the commit- 
tee. Gott v. Pulsifer, 122 Mass. 235; Atwill v. Mack- 
intosh, 120 id. 177; Gassett v. Gilbert, 6 Gray, 94. 
Mass. Sup. Jud. Ct., June 20, 1889. Wright v. Lathrop. 
Opinion by Field, J. 

CRIMINAL LAW—HOUSES OF ILL-FAME—EVIDENCE— 
INSTRUCTIONS.—(1} On a trial for unlawfully keeping 
a house of ill-fame, resorted to for the purpose of pros- 
titution, it is error to charge that ‘‘a pimp is a man 
who has intercourse with a loose woman, and usually 
she is taking care of him, and supporting bim;” and 
that the fact that defendant called aman “ her pimp”’ 
established ‘‘a case of unwarranted sexual inter- 
course."’ This definition differs essentially from the 
common acceptation of the term as defined by lexi- 
cographers. Worcester defines it as ‘‘one who pro- 
vides gratifications for the lust of others; a procurer; 
apanderer.’’ Webster’s definition is the same. The 
circuit judge says a pimp “is a man who has inter- 
course with a loose woman; and usually she is taking 
care of him and supporting him.’’ Words sometimes 
acquire a peculiar signification, in a particular locality, 
different from their ordinary meaning; but, when 
such is the case, it is a fact requiring proof, and not a 
fact which the court can take judicial notice of—the 
rule being that courts will take judicial notice of the 
ordinary meaning of English words, but not of un- 
common or extraordinary meanings applied in isolated 
cases or in particular localities. The word “* pimp”’ is 
not, so far as we are informed, a technical word, nor 
has it acguired any peculiar or appropriate meaning in 
the law. It is therefore to be construed and under- 
stood according to the common and approved usage of 
the language. How. St.,§2. The court, after affixing 
a definition, proceeded to draw an inference from the 
testimony, both as to what the respondent meant and 
as to the fact established by it, namely, that it was a 
case of unwarranted sexual intercourse. In this he 
usurped the province of the jury. (2) The counsel for 
defendant requested the court to charge the jury that 
“asingle act of illicit intercourse is not sufficient to 
convict.”” In O’Brien v. People, 28 Mich. 213, it was 


held that the language of this statute refers to persons 





of bad character, and the word “ resorted’”’ implies 
that the house was visited frequently by that class of 
persons; aud hence it is argued that as the testimony 
in this case shows only a single instance of a person 
being found in the house, in the absence of testimony 
that men were seen resorting there, the offense was 
not made out. It has been held that a single act of 
prostitution, or habitual acts by one person, does not 
constitute the house bawdy. Com. v. Lambert, 12 
Allen, 177; State v. Evans, 5 Lred. 603; State v. Garing, 
75 Me. 591. In Com. v. Lambert the court said that 
the permission, by the keeper of a house, of a single 
act of illicit intercourse within it does not of itself 
constitute the offense described in the statute. ‘*To 
hold that it did would be to leave wholly out of 
sight the meaning of the phrase ‘resorted to,’ 
as used in those sections of the statute.’”’ The 
statute is designed to prohibit the keeping and 
maintaining a house which persons are permit- 
ted to frequent for the purpose of unlawful sex- 
ual intercourse, and to prevent the existence of such 
places of resort. A single act of lewdness or prostitu- 
tion would not constitute the offense which the stat- 
ute prohibits and punishes; but if the house is shown 
to be a house of ill-fame, and it is also shown that per- 
sons resort there for the purpose of prostitution or 
lewduess, proof of a single act of prostitution would be 
sufficient upon this branch of the case. I do not de- 
cide that it is necessary to show an actual illicit inter- 
course. If it be shown that the inmates are prosti- 
tutes, or the house is the resort of prostitutes, and 
males are seen frequenting the house at night, evi- 
dence of these and kiudred facts might be sufficient to 
satisfy a jury that the house was resorted to for the 
purpose of prostitution. Under the testimouy appear- 
ing in this case the request should have been given. 
Mich. Sup. Ct., June 7, 1889. People v. Gastro. Opin- 
ion by Champlin, J. 


INSURANCE—ACCIDENT—EXCEPTION.—A contract of 
life and accident insurance excepted from the risks 
covered by it injuries resulting from being upon the 
platform of moving cars, or from attempting to enter 
or leave such cars in motion; this exception not being 
applicable however to the exposure of railway em- 
ployees in the performance of their duty. The assured, 
a shop-hand of a railway company, while being carried 
homeward from the shop at the close of the day’s 
work, upon one of the company’s trains, went out 
upon the platform while the train was in motion, in- 
tending to get off when it should stop, for the purpose 
of crossing over. by a switch, to another track. He 
was thrown offand killed. Held, that the case was 
within the specific exceptions in the contract, and the 
insurer was not liable. Minn. Sup. Ct., July 15, 1889. 
Hull v. Equitable Accident Association. Opinion by 
Dickinson, J. 


LIBEL— PRIVILEGED COMMUNICATIONS.—The fact 
that a woman owed money before her marriage which 
she refuses to pay, exhibiting great ingratitude, does 
not render a defamatory letter concerning her con- 
duct before marriage, written by the creditor to her 
husband, a privileged communication, though the ob- 
ject was to compel the husband or the wife to pay the 
debt. This is not a lawful method of collecting a debt, 
or of compelling another person than the debtor to pay 
it. The defendant owed no duty to the husband to in- 
form him of the bad conduct of his wife before her 
marriage, and the husband was under no obligation to 
pay the debts of his wife, contracted before marriage. 
There is no evidence that the defendant, in sending 
the letter to the husband, was acting in the discharge 
of any duty, social, moral or legal. Gassett v. Gilbert, 
6 Gray, 94; Krebs v. Oliver, 12 id. 239; Joannes v. Ben- 
nett, 5 Allen, 169; Shurtleff v. Parker, 130 Mass. 293; 
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White v. Nicholls, 3 How. 266. Mass. Sup. Jud. Ct., 
June 20, 1889. Beals v. T‘homson. Opinion by Field, J. 


SLANDER—EVIDENCE.—In an action for slander, 
it is competent for defendant to show that he was 
provoked to the use of intemperate language by 
the conduct and language of plaintiff. The law makes 
allowance in a case of this kind for the infirmities of 
human nature, and for what is done in the heat of 
passion produced by the improper conduct of the ad- 
verse party. Ritchie v. Stenius, 41 N. W. Rep. 689. 
Mich. Sup. Ct., June 21, 1889. Newman v. Stein. 
Opinion by Long, J. 


—_—_—>—__——. 


PRESIDENT ARNOUX’S ADDRESS. 


T the meeting of the Judiciary Centennial Com- 

mittee, held in the United States Circuit Court, 

New York, on the 30th day of September, 1889, Presi- 
dent Arnoux delivered the following address: 

On the first Tuesday of February, 1790, the Supreme 
Court of the United States, under the chief justiceship 
of John Jay, a citizen of this State, thus highly hon- 
ored by Washington, held its first session in the city 
of New York, then the seat of the Federal govern- 
ment. Prior to that time the executive and legislative 
branches of the government had been successfully put 
in operation, but the jadicial functions, the consum- 
mate flower of the wisdom of the framers of the Con- 
stitution, were tested last of all. 

The institution of a judicial body so comprehensive 
and far-reaching, so implicitly trusted and obeyed, so 
republican in form and final in effect, was to the abso- 
lutism of Europe a bold innovation, a stupendous ex- 
periment. It was unparalleled in the world’s history. 
Now it is no longer any experiment, with cavil or mis- 
givings, but a monumental and vital fact. 

The executive with a million soldiers at its com- 
mand, the Congress of the United States with its 
power, forty States sovereign in their sphere, and 
sixty-five millions of people occupying a continent, a 
proud and liberty-loving people, jealous of their rights, 
bow to the decrees of a tribunal of nine civilians that 
has not asingle sword to enforce its judgments, and 
has to depend upon the executive for its personal pro- 
tection. (Applause.) A century has rolled away in 
which it has never in a single instance been success- 
fully defied. What a sublime spectacle of the reign of 
law, realizing the aphorism: “In nations truly great 
the pen is mightier than the sword.”’ 

From first to last its dignity has been maintained 
and preserved, and when we consider the conflicting 
interests and the prejudices of the vast and complica- 
ted nationalities, States, Territories and peoples we 
are amazed at the result. 

This august tribunal, under the leadership of John 
Marshall, a jurist, the peer of Lord Mansfield, Eng- 
land’s greatest judge, cemented and bound together 
the foundations of the republic and made a nation 
possible. Without it the Union would have simply 
been a rope of sand. 

When France, imitating our example, lifted aloft the 
torch of liberty to enlighten the world, the centennial 
of which she so grandly celebrates this year in her un- 
rivalled exposition and still more grandly in her re- 
cent elections, which have renewed her allegiance to 
republicanism, she did not or could not adopt our ju- 
dicial system. If that had been possible, perhaps her 
liberties, like ours, would never have suffered an 
eclipse. 

No centennial deserves a more hearty recognition 
from the people, none appeals so strongly to our own 
profession. [t was eminently proper that the New 
York State Bar Association should take the initiative, 





and resolve to suitably celebrate this most important 
National anniversary, and that one of its former presi- 
dents should have performed the graceful task of re. 
minding us of our duty and opportunity. 

We meet, not to discuss or criticise the court, the 
common consensus of the learned, the thoughtful and 
the wise, of experienced statesmen and jurists in all 
nations has already preceded us in appreciating the 
wonderful success of an institution exclusively A meri- 
can, the conclusive arbiter in all our contentions. They 
have awarded us honorable, unfettered praise, but we 
meet on broadest grounds of patriotism and gratitude 
to acknowledge and celebrate its worth and its benefi- 
cent results, to recognize the great debt we asa na- 
tion owe it, so that in the records of history there 
may be proof anew that republics are not always indif- 
ferent or ungrateful. 

To make this celebration worthy of its importance 
we should endeavor to secure the co-operation of the 
nation and of all the States of the Union and the at- 
tendance of representatives from all other countries, 
We should invite the influential, the intellectual, the 
cultured, and especially the bench and the bar 
throughout our broad country to join us in doing hom. 
age to this august tribunal. Public officials, private 
citizens and professional men should meet on this oe- 
casion animated by a common purpose. 

This result can be attained by proper committees to 
be appointed by the gentlemen here assembled. I 
deemed my authority, under the resolution adopted 
by our executive committee, to be limited to our mem: 
bership and confined my designations accordingly, but 
no such limitation is placed upon the committee. It 
recommend additions of gentlemen not upon our rolls 
and that auxiliary committees be appointed iu other 
States, especially to secure as large an attendance of 
the judiciary as possible. 

And I am assured that the officers, particularly our 
secretary, and that the members of the executive com- 
mittee will at all times heartily co-operate with this 
committee in furthering the celebration of the Judici- 
ary Centennial. 





CORRESPONDENCE. 


TIME OF THE ESSENCE. 
Editor of the Albany Law Journal: 

Why is not the tragic encounter between the mar. 
shal and Terry expressible in this way: There was an 
instant of time only of uncertainty to ensue after 
Terry struck Judge Field. Did that instant belong to 
Terry to see if he should kill Judge Field, or did it be- 
long to the officer to see if the judge should be killed? 

RUEL SMITH. 

BREWER, ME., October 7, 1889. 


—_—_.—___— 


NEW BOOKS AND NEW EDITIONS. 


MoREHOUSE’S SUPERVISORS’ MANUAL. 

This isa second edition, re-written, enlarged and re- 
vised todate. The author, Mr. George C. Morehouse, 
is a practical lawyer and has been a supervisor, so that 
he may be presumed to have peculiar qualifications to 
judge of what is needed and how it should be addressed 
to supervisors. His work extends to above 800 pages 
of text with citations and forms under their appro- 
priate sections, and it has an index of some eighty 
pages, which is an excellent assistant. There is cer- 
tainly nothing which can rival this manual in complete- 
ness, simplicity and practical convenience, and it must 
be pronounced an admirable piece of work, of great 
importance and at least indispensable to supervisors, 
and of equal value to lawyers who have to deal with 
them. Published by H. B. Parsons, Albany. 
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COURT OF APPEALS DECISIONS. 


HE following decisions were handed down Tues- 
day, October 8, 1889: 

Judgments affirmed with costs—James Stewart and 
another, appellant, v. George H. Robinson and others, 
executors, etc., respondents.—— Judgment affirmed 
with costs — Cornelius H. Delamater, appellant, v. 
Samuel S. Hepworth and others, respondents. —— 
Judgment affirmed with costs—David F. Butcher, re- 
ceiver, etc., appellant, v. Samuel S. Hepworth and 
others. —Judgment reversed, new trial granted, costs 
to abide event—James Sherm, as administrator, etc., 
respondent, v. Rosalie M. Steele and others, appellants. 
—Order of the General Term reversed and judg- 
ment of the Special Term affirmed, with costs against 
the defendant—Lauren C. Woodruff, appellant, v. 
Hugh J. Jewett, receiver, etc., respondent.——Order 
of General Term reversed. Judgment of Special Term 
affirmed with costs—Henry Warner, assignee, etc., 
respondent, v. Fourth National Bank of New York, 
and others, appellants.—Judgment affirmed with 
costs—Heury L. Pierson and others, respondents, v. 
Robert Crooks and others, appellants. ——Judgment 
of General and Special Terms reversed and the de- 
murrer overruled with costs in all courts to the de- 
fendant Lunt—Ludlow W. Valentine, an infant, re- 
spondent, v. Elizabeth H. Lunt, impleaded, etc., 
appellant.—— Judgment of General Term modified 
inrespect to current charges remaining unpaid, after 
the moiety given to the heirs is exhausted in accord- 
ance with this opinion, and as modified affirmed with 
costs, payable out of the estate—Harlan James Wood- 
ward, by guardian, etc., appellant, v. Julia L. James, 
individually, etc., and others, respondents.—- Judg- 
ment affirmed with costs—Jacob H. Studer, appellant, 
v. George Bleinstein and another, executors, etc., 
respondents. —-J udgment reversed, new trial granted, 
costs to abide event—Frauk . respondent, v. Sid- 
ney Cooper, receiver, etc., appellant.—— Judgment 
affirmed with costs—Augustus Ross, executor, and 
others, respondents, v. DeWitt A. Gleason and others, 
appellants. ——Order of General Term affirmed and 
judgment absolute ordered against the defendant on 
the stipulation with costs—Wm. H. DeCamp, re- 
spondent, v. John E. MelIutyre, appellant.—Judg- 
ment affirmed with costs—Susan Ogsbury, executrix, 
etce., respondent, v. John D. Ogsbury, appellant.—— 
Judgment of Special and General Terms reversed and 
anew trial granted to be had before another referee, 
with costs to abide event — Horace E. Eldred, re- 
spondent, v. Mattie S. Eames, executrix, etc., appel- 
lant. ——Judgment affirmed with costs—-David A. Scott, 
assignee, as respondent, v. Harrison Mills, as sheriff, 
etc., appellant. —— Order of General Term _re- 
versed and judgment of the Trial Term affirmed with 
costs—Francis D. Bailey, respondent, v. County of 
Buchanan, Mo., appellant. ——Judgment affirmed with 
costs—James Jordan, receiver, etc., respondent, v. 
Long Island Railroad Company, appellant.—Judg- 
ment affirmed with costs—John A. Post and others, re- 
spondents, v. Mathilda Weil, executor, and others, 
appellants. Judgment affirmed with costs — John 
A. Post and others, respondents, v. Adolf Bernheimer. 
Judgment reversed, new trial granted, costs to abide 
event — Theo. Conrow and others, respondents, v. 
Joseph J. Little and others, appellants. —Judgment 
affirmed with costs—John J. Lawrence and another, 
executors, etc., appellants, v. James M. Whitney and 
others, respondents.——Order of Special and General 
Terms reversed and motion denied, with $10 costs 
of motion and the costs of appeal to the General 

m and to this court— Wm. P. Willis and another, 
Tespondents, v. Annelius S. Sharp, executor, etc., ap- 








pellant.—— Orders of Special and General Terms 
reversed and the writ of mandamus issued as prayed 
by the relator—People, ex rel. Augustus Bockes, appel- 
lant, v. Edward Wemple, comptroller, etc., respond- 
ent.——Order affirmed with costs—In re Spier and 
others, freeholders of the town of Moreau, for building 
of bridge.——Order of the General Term reversing the 
order of the trial judge affirmed with costs—A melia E. 
Lauer and another, respondents, v. Bernard Dunn, 
appellant.——Order affirmed with costs—In re judicial 
settlement of accounts of Samuel D. Babcock and 
others, executors.—Order affirmed with costs—Chas. 
H. Wenzell, respondent, v. John D. Morrissey, appel- 
lant.——Judgment affirmed—People, respondents, v. 
Antoine Churbineaux, appellant.——Order affirmed 
with costs—Julius Tichband, respondent, v. Chicago 
and Alton Railroad, appellant.——Order of General 
Term affirmed with costs to the petitioner and the 
proceedings remitted to the Special Term for further 
action—In re Washington Street Asylum and Park 
Railroad Company to acquire crossing of road of L. B. 
& N. Y. R. R. Co.—Judgment affirmed with costs— 
Mayor, etc., of New York city, appellant, v. John 
Brady and others.——Orders of General and Special 
Terms reversed and motion denied with costs—Theo- 
dore Hackler and others, appellants, v. John G. Benn- 
horth and others, respondents. ——Appeal dismissed 
with costs—In re Petition of Courtland Palmer to va- 
cate assessment.—Judgment of General Term re- 
versed, defendant’s appeal dismissed, and the judg- 
ment of the Court of Sessions affirmed—People, re- 
spondents, v. John Andrews, appellant, and People, 
appellants, v. Same, respondent.—— Judgment affirmed 
with costs—Horace Secor, Jr. and others, appellants, 
v. Mary J. Clark, as administratrix, etc., respondent. 
— Judgment of General Term and that entered upon 
report of referee reversed and judgment ordered en- 
tered as follows: That Elmer S. Palmer and the ad- 
ministrator be enjoined from using any of the person- 
alty or real estate left by the testator for Elmer's 
benefit; that the devise and bequest in the will to 
Elmer be declared ineffective to pass the title to him; 
that by reason of the crime of murder committed upon 
the ground further, he is deprived of any interest in 
the estate left by him; that the plaintiffs are the true 
owners of the real and personal estate left by testator, 
subject to the change in favor of Elmer's mother and 
the widow of testator under the ante-nuptial agree- 
ment and plaintiff to have costs in all courts against 
Elmer.—Philo Riggs, as guardian, and others, appel- 
lants, v. Elmer F. Palmer and others, respondents. —— 
Judgment reversed, new trial granted, costs to abide 
event—Otto G. Mayer, respondent, v. Wm. G. Dean 
and another, ‘appellants.——Judgment affirmed with 
costs—Samuel H. Randall, appellant, v. Jacob Van 
Wagoner, impleaded, etc., respondent.——Order of 
General Term reversed, and judgment of Special Term 
affirmed with costs — Delia L. Moller, appellant, v. 
Frank C. Moller, respondent.—Judgment reversed, 
new trial granted — People, respondent, v. Richard 
Barber, appellant.——Judgment affirmed— People, re- 
spondents, v. Henry Coulton, appellant.——Judgment 
affirmed— People, respondents, v. John Greenwall, ap- 
pellant.——Orders affirmed with costs—John Ruber v. 
John Longhan, respondent (two appeals).— Judg- 
ment affirmed with costs—Crooked Lake Navigation 
Company, respondent, v. Keuka Navigation Company, 
appellant.——Judgment affirmed with costs—John J. 
Jones, appellant, v. Mayor, etc., of New York, re- 
spondents.— Judgment affirmed with costs—Mary 
F. Williams and another, respondents, v. Joseph 
Walker and others, appellants. Judgment affirmed 
—People, respondents, v. Thomas Ricker and others, 
appellants. ——Judgment affirmed with costs—Maurice 
Moone, respondent, v. Perry P. Williams, appellant, 
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and Wm. H. Girvin, Jr., defendant.—Appeal dis- 
missed with costs—In re Estate of Jennie D. Vande- 
water, an infant.——Judgment affirmed with costs— 
John Jost Becker and others, respondents, v. Walter 
8. Church, appellant, and Walter 8. Church, appellant, 
v. John Jost Becker and others, respondents. —Judg- 
ment affirmed with costs—Walter S. Church, appel- 
lant, v. DeWitt C. Schoonmaker and another, respond- 
ents.——Order of General Term reversed and judg- 
ment entered on report of referee affirmed with costs 
to defendants—George L. Kriegsland and others, ex- 
ecutors, etc., respondents, v. Clarence Tucker and 
others, appellants.—Judgment affirmed with costs— 
Wm. H. Owens, respondent, v. Henry T. Cromwell, 
appellant.——Judgment affirmed with custs—Mary Mc- 
Dermott, administratrix, etc., appellant, v. Third Ave- 
nue Railroad Company, respondent.—Appeal dis- 
missed with costs, on the ground that the judgment 
appealed from and the sole matter in controversy, ex- 
cluding costs, are less than $500—John Chadwick, re- 
spondent, v. Decimus R. Burrows and others, appel- 
lants.——Judgment affirmed with costs—John Garvey, 
respondent, v. Margaret Owens and another, appel- 
lants.—— Judgment affirmed with costs—Heury Knick- 
erbocker and another, respondents, v. Charles W. 
Gould, appellant.——Judgment affirmed with costs— 
Amanda M. O’Neil, respondent, v. N. Y., O. & W. 
Ry. Co., appellant.——Judgment affirmed with costs 
—Francis E. Burrows, respondent, v. Charles M. 
Dickenson,appellant.—Judgment affirmed with costs 
—Martin Hackett, respondent, v. James Stanley, im- 
pleaded, etc., appellant.——Judgment affirmed with 
costs—Daniel Ryan and others, respondents, v. Ele- 
phant Building Company, appellant. 
SreconD DIvIsIon. 

Judgment affirmed with costs—Trustees of the Free- 
holders of Southampton, respondents, v. Mecox Bay 
Oyster Company, appellant.——Order affirmed and 
judgment absolute ordered with stipulation in favor 
of the defendants with costs—Elnathan Sweet, Jr., 
and another, appellants, v. Doilus Morrison and oth- 
ers, respondents.——Judgment reversed and new trial 
ordered with costs to abide event—Edwin A. Baines, 
appellant, v. Harvey E. Light, respondent.——Order 
of General Term affirmed and judgment absolute or- 
dered on stipulation in favor of the plaintiff with costs 
—John Garwood, respondent, v. New York Central 
and Hudson River Railroad Company, appellant.— 
Judgment affirmed with costs—Charles Robinson, ap- 
pellant, v. Hugh J. Jewett, receiver, etc., respondent. 
— Judgment reversed and judgment ordered for 
plaintiff in accordance with the terms of the submis- 
sions with costs—Herman Kiatzeustein, appellant, v. 
Western Assurance Company of Toronto.—Order of 
Geueral Term affirmed and judgment absolute ordered 
for defendant on stipulation with costs—Henry E. 
Weed, appellant, v. London and Lancaster Fire Insur- 
ance Company, respondent. —— Judgment reversed 
and new trial granted with costs to abide event—John 
P. Magovern and otbers, appellants, v. Eveline B. 
Robinson and others, respondents. ——Order reversed, 
new trial granted, costs to abide event—Julius P. 
Wahl and others, respondents, v. Stephen C. Barnum 
aod others, appellants; Edward J. Chatfield, respond- 
ent. —— Judgment affirmed with costs — Edward 
Hughes, appellant, v. Joseph H. Jones and others, 
respondents. —— Judgment reversed and new trial 
granted with costs to abide event Julius Goldman, 





respondent, v. Herman Rosenberg, appellant. —— 
Judgment of General Term reversed and judgment of 
Special Term affirmed with costs payable out of the 
fund realized upon sale of premises under judgment of 
foreclosure—United States Trust Company of New 
York, appellant, v. Theodore M. Roche, trustee, re- 
spondent.——Crder affirmed with costs—Heury C. 











Moffat and another, appellants, v. George G. Hermian, 
respondent.— Judgment affirmed with costs—Wm, 
N. Johnston, respondent, v. Spencer Trask and oth. 
ers, appellants.—Judgment affirmed with costs— 
Syracuse Water Company, appellant, v. City of Syra- 
cuse, etc., respondents.——Order affirmed and judg. 
ment absolute ordered for defendant upon stipulation 
with costs—Jacob L. Clift, appellant, v. Mary E. Moses, 
impleaded, etc., respondent. —— Judgment affirmed 
with costs—Geo. A. Streeter and another, appellants, 
v. Village of Johustown, respondent.—— Judgment 
affirmed with costs—John F. Coffin, appellant, v. City 
of Brooklyn, respondent.——Judgment affirmed with 
costs—Charles E. Patterson, receiver, etc., appellant, 
v. Daniel Robinson and another, respondents.— 
Order reversed and judgments absolute ordered for 
defendants upon the verdict with costs—Henry 
Hall, respondent, v. Joseph Stevens and another, ap- 
pellants. ——Judgment affirmed with costs—Sylvester 
Cady, respondent, v. Hiram W. Bradshaw, appellant. 
—Order of General Term reversed and judgment en- 
tered upon decision of trial court affirmed without 
costs—Thomas E. Greenland, appellant, v. John A, 
Waddell and another, respondents.——Order affirmed 
and judgment absolute for defendant on stipulation 
with costs—Charles H. Eddy and another, appellants, 
v. Alvin Davis, respondent. —— Judgment affirmed 
with costs upon the opinion of Justice Daniels de- 
livered at General Term—Wwm. H. Blaine, as receiver, 
etc., appellant, v. Edgar Paul and others, respondents. 
—Judgment affirmed with costs—Sherman Kings- 
bury, appellant, v. Tbe Bradstreet Company, re- 
spondent.—Judgment affirmed with costs—Charles 
S. Woodruff, appellant, v. Bradstreet Company, 
respondent. —— Judgment affirmed with costs— 
George H. Paine, appellant, v. Trustees of Vil- 
lage of Delhi, respondents. —— Judgment affirmed 
with costs— Charles Doll and another, respond- 
ents, v. Wm. Noble, appellant. —— Order affirmed 
and judgment absolute ordered against  appel- 
lant upon his stipulation with costs —Alpha A. 
Roberts, substituted plaintiff, appellant, v. Wm. El 
wood, respondent.—Judgment affirmed with costs— 
Joseph A. Ferguson, respondent, v. George Baker, ap- 
pellant. Judgment reversed; new trial granted 
with costs to abide event, unless plaintiff stipulate 
within thirty days to deduct from the amount of his 
recovery the sum of $100 and interest from November 
1, 1875, in which event the judgment, as so modified, 
affirmed without costs—Hugh Tighe, respondent, v. 
James Morrison, appellant. —— Judgment affirmed 
with costs—In the matter cf the petition of Elizabeth 
Ackerman, as guardian, respondent, for accounting by 
Henry C. Ackerman, general guardian, appellant.— 
Judgment affirmed with costs—E. Frank Coe, appel- 
lant, v. William Tough, respondent.—— Judgment 
affirmed with costs—John Elfers, respondent, v. Mil- 
ton Wooley, appellant.——Judgments reversed and 
new trial granted with costs to abide event—National 
Park Bank of New York, respondent, v. German 
American Mutual Warehouse Company and others, 
appellants. —Judgment affirmed with costs— William 
H. Hill, appellant, v. Grace Hoole, respondent.— 
Judgment of General Term modified so as to reverse 
judgment and granting a new trial, costs to abide 
event—Melissa Swedan and others, gppellants,v. Daniel 
Cornell and others, respondents.—— Judgment re- 
versed and new trial granted with costs to abide event 
—Manley N. Cutter, appellant, v. Cora Morris, re- 
spondent.——Order entered that cause be restored to 
calendar, retaining its place, No. 946. Further hear- 
ing suspended unless otherwise ordered until final de 
termination of action of the bank against German- 
American Warehouse Company—National Park Bank 
of New York, appellants, v. Wm. Remsen, respondent. 























sts— 


, Ap- 
nted 
ulate 
f his 
m ber 
ified, 
nt, Vv. 


ibeth 
ig by 


ppel- 
ment 

Mil- 

and 
ional 
rman 
hers, 
lliam 


verse 
abide 
aniel 
t re- 
2vent 
, Te- 
ed to 
hear- 
al de- 
man- 
Bank 
dent. 











THE ALBANY LAW JOURNAL. 301 














The Albany Law Journal. 





ALBANY, OcToBER 19, 1889. 








CURRENT TOPICS. 





S was generally anticipated by our lawyers, 
{4 Judge Day has refused to hold the electrical 
execution law unconstitutional, as ‘‘ cruel and un- 
usual.” The testimony educed on the hearing, 
which has lasted all summer, viewing it in the most 
favorable light for the prisoner, simply shows that 
itis uncertain whether the new method is cruel. 
All is mere matter of opinion. Judge Day very 
properly holds that the Legislature must be pre- 
sumed to have considered this point before passing 
the law, and that an act of the Legislature is not to 
be set aside unless clearly unconstitutional. We 
suppose the doctrine is similar to that applied to 
frivolous pleadings — the frivolousness must be ap- 
parent. This is common and familiar doctrine, 
and is wisely applied in this case to prevent a fail- 
ure of justice and the escape of many murderers, 
Judge Day says: ‘* The question of the constitu- 
tionality of this law is of importance, for apart from 
any other consideration, should it ultimately be held 
unconstitutional, not only may the condemned pos- 
sibly escape his desert for adjudicated guilt, but all 
other persons committing capital crime since the 
beginning of the current year may likewise go un- 
punished, inasmuch as it is expressly provided in 
section 10 of said chapter, that after it take effect a 
crime punishable by death must be punished ac- 
cording to its provisions, and not otherwise; and it 
is clear that any penal act hereafter passed to apply 
to those cases would necessarily and justly be held 
void as post facto.” That was the way in which 
Mary Hartung escaped. Meantime men are going 
on successfully getting accidentally killed by elec- 
tricity every day. Of course Mr. Westinghouse will 
carry his case to the Court of Appeals, and that is 
another reason why Judge Day might safely conclude 
in favor of the law. The spectacle of the contest 
is disgusting and degrading. Mr. Beach may write 
“that capitalists never had less irresponsible power 
than to-day,” and yet here is a great capitalist, a 
proprietor of electrical inventions, who has the 
power to arrest the course of justice for several years, 
to stay the execution of a murderer, in the attempt 
to prevent a supposed stigma from attaching to his 
mvention because it is used in capital executions. 
The public will understand that this is a mere con- 
test between the proprietors of two differing sys- 
tems — the continuous and the alternating currents. 
Mr. Cockran says he looks for his fees to no one ex- 
cept the ‘‘ miserable wretch,” Kemmler. Whatever 


Teputation Mr. Cockran has obtained, it is not that 
of a philanthropist or humanitarian, and everybody 
expects that his miserable client will be furnished 
with ample funds to pay his lawyer’s not inconsid- 
Concede that it is the prisoner’s right 
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erable fees, 





to test the constitutionality of the act, yet the com- 
munity are affronted by the idea that it is not he who 
objects, and’ that the objection is not in the inter- 
ests of humanity and mercy, but that it is a great 
capitalist who objects, because he is afraid the new 
method is going to hurt his business, and divert 
some dollars from his already bursting pockets to 
those of a rival. Now if Mr. Cockran and his sup- 
posed client are distinguished humanitarians, they 
will bend their energies to obtaining the enactment 
of a law compelling the electrical companies to bury 
their street wires, and thus prevent the daily deaths 
of innocent men. We feel sure that they could 
bring this about, and if during the coming winter 
we see Mr. Cockran’s comfortable figure and bland 
smile in the lobbies of the Capitol, we shall be sure 
that he has adopted our suggestion, and that here- 
after we need not be afraid of being struck dead 
whenever we post a letter in a mail-box on an elec- 
tric-wire pole. And while he is about it, let him 
persuade the government to give up this dangerous 
practice of putting the mail-boxes on such poles. 
Electricity seems a very capricious agent, according 
to Mr. Cockran-Westinghouse—it kills when 
you don’t want it to, and will not kill when you do. 
As the experiment must be tried before a conclusion 
can be reached, let the doctors give Kemmler chlo- 
roform and try iton him. He might thus be made 
useful for once. Let some of those euthanasian doc- 
tors, of whom we recently discoursed, be called in 
to concoct a mollifying potion and let the battery 
on. If it should kill some of the doctors we should 
not much care. 


Although the dedication of Hermanus Bleecker 
Hall in this city last week was a strictly local 
event, yet an account of the origin of the building 
and of the dedicatory exercises will be of general 
interest to lawyers. Mr, Bleecker was born in this 
city in 1779, of honorable Dutch descent, and was 
highly regarded for his virtues as a citizen and his 
merits as a lawyer. He went to Holland in 1839 to 
study the institutions of that country, and while 
there was appointed resident minister at The Hague 
by President Van Buren. As he was politically op- 
posed to the president, the appointment did them 
both honor, and the revival of its recollection is one 
of the tardy recompenses of recent history to that 
much-abused chief magistrate. Mr. Bleecker mar- 
ried abroad about that time, having been a bach- 
elor. His wife’s name deserves commemoration — 
Sebastiana Cornelia Metz. He had for many years 
expressed to his friends and to his wife his desire that 
his estate should eventually be bestowed for the 
benefit of his native city. He died in 1849, leaving 
an estate of some $80,000, giving it to his wife ab- 
solutely by will, but believing that she would ar- 
range so that at her death it would come to the 
city. His widow remarried in a few years, but she 
conveyed the entire estate, subject to use for the 
lives of herself and her husband, to John V. L. 
Pruyn, without condition or restriction, believing 
that he would carry out the wishes of her husband 
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and herself. Mr, Pruyn, a well-known lawyer, and 
long chancellor of the State Regents, procured an 
act of the Legislature absolving the estate from any 
liability for his obligations, and on his death, in 1877, 
left it in like manner by will to Judge Amasa J. 
Parker, of this city, with a similar dependence on 
his honor and integrity. Mrs. Bleecker-Coster 
died in 1885, a few years after her second husband, 
and Judge Parker proceeded to carry out the trust. 
He offered to convey the estate, which had increased 
by wise reinvestments to $130,000, to the Young 
Men’s Association, a public literary institution, pro- 
vided the citizens would add $50,000 to it, for the 
purpose of building a public hall and a library. 
This was done. The hall, built on a magnificent 
site, is one of the most spacious, convenient and at- 
tractive in the State, fitted for dramatic entertain- 
ments as well as for the ordinary purposes of a hall, 
and fills a want felt here for many years. There is 
room on the site, and there is enough left of the 
fund, to build the library. We have given this his- 
tory of an oral and unenforceable trust as something 
very remarkable in this era of defalcations and 
breaches of legal obligations. To the generosity of 
an enlightened and unselfish lawyer, to the fidelity 
and conscientiousness of his noble wife, and to the 
integrity and wisdom of two other lawyers, the 
trustees, our city owes this munificent provision, a 
monument, not only of charity, but of unabused 
faith and confidence. At the dedication addresses 
were made by Judge Parker, Bishop Doane and 
Chancellor Pierson, and a poem written for the oc- 
casion by Mr. Morange, an esteemed lawyer of this 
city, was read by the author. The editor of this 
journal felt highly privileged and honored by an 
invitation to write an ode for the occasion, which was 
sung to music composed for it by another townsman. 
On the whole we have thought that our readers would 
take pleasure in learning this history, and would 
join us in honoring the memory of Bleecker and 
Pruyn, and in hoping for the continued life and 
usefulness of Judge Parker, one of the most emi- 
nent of the judges and lawyers of our State, who at 
the age of eighty-four preserves his faculties, and in 
a voice audible throughout the great hal’ commemo- 
rated the virtues of the Orange Founder and his 
admirable wife. 


The intelligent young gentleman who presides 
over the local columns of the Albany Journal speaks 
of seeing at the Capitol a distinguished-looking fig- 
ure, with a remarkable, long, brown wig, curled up 
at the ends, and informs us that this was John Gib- 
son, who achieved a considerable reputation as a 
criminal lawyer thirty years ago. We thought at 
first blush — if one can think in that way — that the 
intelligent young gentleman meant our old friend, 
Judge James Gibson, of Salem, but he at last ac- 
counts wore his natural apostolic suit of flowing 
hair and beard, of an honorable whiteness. And 
then — shades of the mighty! — it wasslowly borne 
in upon us that he meant John Graham. The re- 
porter was incorrect only in the name. He was 








strictly correct as to the reputation. So he would 
have been strictly correct if he had written that 
N. Bonaparte had a considerable reputation as a 
military person eighty years ago. But it would not 
have afforded much information. We would whis- 
per to this young gentleman, who simply suffers 
from the misfortune of having been born so late in 
life, that he has been flippantly speaking of a His- 
toric Wig. That wig covers a mighty pile of brains, 
As Salvini to all other actors, so John Graham to 
all other criminal lawyers — the one perfect artist — 
a Titan struggling against the superior powers. Es- 
teemed but immature friend, when you gaze upon 
that Wig, you gaze upon the man who cleared 
Sickles and MacFarland — possibly you have heard 
of them —and the man who pulled stroke oar in the 
Tweed case — certainly you must have heard of him. 
And next time when you see anybody about the 
Court of Appeals who looks distinguished, just 
come to us and we will post you up. 

We ourselves met a distinguished figure in the 
Academy Park last week. He was tall, thin and 
stooping, with gray, long hair, wore a slouched hat, 
and smoked a cigar in a sort of condescending way, 
as if he did it for medicine. The intelligent young 
man of the Journal would have hastened to a wrong 
source of information, and would have published 
that this was George Carmody, who had a consid- 
erable reputation as a judge of the Court of Appeals 
thirty years ago, But we recognized this figure, 
bearing well the burden of eighty years and more, 
as George F. Comstock, one of the greatest judicial 
intellects that ever illuminated the highest bench of 
this State, and whose opinions are quoted at bar 
and on the bench as authority in every State and in 
England. The great judge wears his own hair, and 
there is a perfectly abominable portrait of him in 
the Court of Appeals chamber. 


Both political parties in the lower districts have 
joined in the renomination of Justices Dykman and 
Barnard. This is as it should be. It takes the 
choice of judges out of party politics. In the Third 
Judicial District the Democratic candidate 1s sure 
of an election, and so on several occasions the Re- 
publicans have adopted their nominee. This is 
also well, because it gives the elected judge to un- 
derstand that he has no enemies to punish as well 
as no friends to reward. The Democrats of the 
Third District have named an eminently fit person 
to succeed Justice Ingalls — Judge E. L. Fursman, 
of Troy. This gentleman has for many years been 
widely known as an advocate of great skill and re- 
sources, and this he has supplemented by seven 
years of very satisfactory service as county judge, 
having been twice elected in a county very frequently 
Republican. He has been but little of a politician, 
never an “offensive partisan,” and has always made 
the study and pursuit of the practice of the law his 
love and ambition. There are few men in the State 
more competent to deal with circuit business than 
he. He has a receptive and candid mind, and a 
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genial personality which will recommend him to the 
bar. Writing after many years’ intimate acquaint- 
ance with and observation of Judge Fursman, we 
should say, that as he is predestined to be our 
judge, the Republicans could not do better than ac- 
cept him beforehand, and thus make him feel thor- 
oughly welcome. 








— 


NOTES OF CASES. 


\ E give below some extracts from the opinion of 

Judge Day in the Kemmler case: “ The Con- 
stitution of the United States and that of the State 
of New York, in language almost identical, provide 
against cruel and inhuman punishment, but it may 
be remarked, in passing, that with the former we 
have no present concern, as the prohibition therein 
contained has no reference to punishments inflicted 
in State courts for crimes against the State, but is 
addressed solely to the National government, and 
operates as a restriction on its power. Story Const. 
1904. But our own State fundamental law is so 
benignant that not even he who cruelly murders can 
be cruelly punished. Section 505 of the Code of 
Criminal Procedure, in force prior to the enactment 
of 1888, provided that the punishment of death 
should in every case be inflicted by hanging the 
convict by the neck until dead, and was almost a 
literal transcript of the statute which it superseded. 
2R. 8. 659, § 25. By chapter 489 of the Laws of 
1888 that section of the Code of Criminal Procedure 
was amended so as to read as follows: ‘The punish- 
ment of death must in every case be inflicted by 
causing to pass through the body of the convict a 
current of electricity of sufficient intensity to cause 
death, and the application of such current must be 
continued until such convict be dead.’ And it is 
this attempted change in the mode of inflicting the 
death penalty as punishment for crime that pro- 
vokes the present controversy, and it is in these 
circumstances that I am askeé@ to discharge the pris- 
oner from his present detention, it being contended 
in his behalf that the legislative enactment under 
consideration provides punishment both cruel and 
unusual, the infliction whereof may well result in 
subjecting its unfortunate victim to the most ex- 
treme and protracted vigor and subtilty of cruelty 
and torture, while on the other hand it is insisted 
that the act is one promotive of reform, a step for- 
ward and in keeping with the scientific progress of 
the age; that the application of electricity as pro- 
posed will result in the immediate and painless 
death of the culprit, so that the unsightly and _hor- 
rifying spectacles which now not infrequently at- 
tend executions by hanging will effectually be pre- 
vented; that the question is not whether any 
particular engine provided, or to be provided, for use 
in the attempted enforcement of the law will prove 
successful in operation, whether the continuous or 
alternating current is better for the purpose, or 
whether any certain quantity or force of electricity 
will kill the condemned, except as that force or 





quantity is limited by ability to generate it. Para- 


doxical as it may seem, both of these positions are 
professedly based on grounds of mercy and human- 
ity. The question of the constitutionality of this 
law is of importance, for apart from any other con- 
sideration, should it ultimately be held unconstitu- 
tional, not only may the condemned possibly escape 
his desert for adjudicated guilt, but all other per- 
sons committing capital crimes since the beginning 
of the current year may likewise go unpunished, in- 
asmuch as it is expressly provided in section 10 of 
said chapter, that after it takes effect a crime pun- 
ishable by death must be punished according to its 
provisions, and not otherwise, and it is clear that 
any penal act hereafter passed, to apply to those 
cases, would necessarily and justly be held void as 
ex post facto, And it is a question of novelty. There 
is no precedent for guidance or following. It is the 
pioneer case, and its final decision is awaited with 
interest, not only in this State, but in other States 
and countries. In this connection it is noteworthy 
that the questionable chapter became a law after 
much more than ordinary consideration and delib- 
eration. The executive had called the attention of 
the Legislature to the subject of the infliction of 
the death penalty by hanging, suggesting the ques- 
tion of change, and by an act passed in 1886, and 
amended in 1887, a commission consisting of gen- 
tlemen of recognized standing, ability and learning 
had been appointed to investigate and report the 
most humane and practical method known to mod- 
ern science of carrying into effect the sentence of 
death in capital cases, and after having made the 
subject their special care and study, they made 
report of their proceedings, and the act whose pro- 
visions are now criticised was the outcome of their 
labors and judgment, and met legislative favor and 
executive approval. And it is against all this that 
I am now asked to interpose and hold null that re- 
sult as counter to the Constitution.” “Although 
the phrase ‘ cruel and unusual punishments’ has a 
history of two hundred years, it is not an easy task 
to define it. It was said in Wilkinson v. People, 9 
Otto, 130, that ‘ difficulty would attend the effort to 
define with exactness the extent of this constitu- 
tional provision.’ Courts have rarely been called 
upon to construe it. Nor is it now at all needful in 
the view which I entertain of the present case, and 
of my duty in regard to it, to attempt any accurate 
and comprehensive definition. Beyond doubt many 
of the methods used for the infliction of the death 
penalty in other times and countries would to-day, 
and in our land, be held illegal. As among these 
may be mentioned crucifixion, boiling in water, oil 
or lead, blowing from cannon’s mouth, burning, 
breaking on the wheel, dismemberment, burying 
alive. But not death itself is a cruel and unusual 


punishment, nor is death by gun-shot or by hang- 
ing, though there seems to be an element of cruelty 
inseparable from any taking of human life as pun- 
ishment for crime, but it is clearly not against this 
that the constitutional prohibition is directed. It 
was held by the Supreme Court of the United States 
in the Wilkinson case, above cited, that a sentence 
‘ 
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to death by shooting was not illegal in Utah. Death 
was the penalty for murder at the common law, and 
of its infliction Blackstone said: ‘If upon judgment 
to be hanged till he is dead, the criminal be not 
thoroughly killed, but revives, the sheriff must hang 
him again. For the former hanging was no execu- 
tion of the sentence; and if a false tenderness were 
to be indulged in such cases a multitude of collu- 
sions might ensue. Nay, even while abjurations 
were in force, such a criminal, so reviving, was not 
allowed to take sanctuary and abjure the realm, but 
his fleeing to sanctuary was held an escape in the 
officer.’ 4 Bl Com. 466. ‘Any punishment de- 
clared by statute for an offense which was punish- 
able in the same way at the common law, probably 
cannot be regarded as cruel and unusual in the con- 
stitutional sense.’ Cooley Const. Lim. 829. The 
common-law rule applied in this State when the 
constitutional provision under consideration was 
adopted, and long before, and ever after, until the 
act of 1388 took effect, and no question was made 
as to the legality of death by hanging. That stat- 
ute but changed the means whereby to produce 
death. And can it be said that in this case it has 
been plainly and beyond doubt established that elec- 
tricity, as a death-dealing agent, is likely to prove 
less quick and sure in operation than the rope? I 
believe not. But back of all other questions mooted 
on the argument lies another, and it is what is the 
duty of courts and judicial officers when called upon 
to declare, in a case like this, a legislative act void 
as against the Constitution, and by what rule should 
they be governed. ‘The power of the State over 
crimes is committed by the Constitution to the Leg- 
islature without a definition of any crime, without 
a description of any punishment to be adopted. It 
is then a power to produce the end by adequate 
means, a power to establish a criminal code, with 
competent sanctions, a power to define crimes and 
prescribe punishments by laws in the discretion of 
the Legislature.’ Barker v. People, 3 N. Y. 705. 
Every presumption is in favor of the act. People v. 
Hatfield, 73 N. Y. 361. Every statute is presumed 
to be constitutional, and every intendment is in fa- 
vor of its validity. When a statute is challenged as 
in conflict with the fundamental law, a clear and 
substantial conflict must be found to exist to justify 
its condemnation, but when found, courts must not 
hesitate to condemn. The Constitution is the voice 
of the people speaking in their sovereign capacity, 
and it must be heeded. Matter of N. Y. El. R. Co., 
70 N. Y. 342; Warner v. Beers, 23 Wend. 166. 
Courts do not sit in review of the discretion of the 
Legislature, or to determine upon the expediency, 
wisdom or propriety of legislative action in matters 
within the powers of the Legislature. People v. 
Albertson, 55 N. Y. 54. It is a solemn thing to do, 
in any case, to declare that the body of men to 
whom the people have committed the function of 
making the laws for the Commonwealth h:ve delib- 
erately disregarded the limitations imposed on this 
delegated authority, and usurped power which the 
people have been careful to withhold, and it is 








almost equally so when the act which is adjudged 
to be unconstitutional appears to be chargeable 
rather to careless and improvident action or error in 


‘judgment than to intentional disregard of obliga- 


tion. Courts ought never to declare a statute void 
unless its nullity and invalidity are placed, in their 
judgment, beyond reasonable doubt. Such aruling 
ought not to rest on vague conjecture.’ Cooley 
Const. Lim. 159, 182, 183. The validity of an act is 
to be presumed until its invalidity is proved beyond 
areasonable doubt. Ogden v. Sanders, 12 Wheut. 
213. The opposition between the Constitution and 
the law should be such that the judge feels a clear 
and strong conviction of their incompatibility with 
each other. Fletcher v. Beck, 6 Cranch, 87, 128. A 
legislative act is not to be declared void upon a mere 
conflict of interpretation between the legislative and 
judicial power. Before proceeding to annul by ju- 
dicial sentence what has been enacted by the law- 
making power, it should clearly appear that the act 
cannot be supported by any reasonable intendment 
or allowable presumption. People v. Supervisors of 
Orange, 17 N. Y. 241. The judicial power in de- 
claring an act of the Legislature void does not pro- 
ceed upon the theory that it has superiority over the 
legislative, or that laws, to be valid, must conform 
to its notions of wisdom or propriety. The duty and 
responsibility is upon the courts to decide when the 
question is presented to them, whether an act the 
constitutionality whereof is assailed, transgresses the 
inhibitions of the fundamental law, and if found so 
to do it is no law, and is to be so declared. It is 
manifest that the duty should be proceeded upon 
with great caution and hesitation, since one co- 
ordinate branch of the government, the judicial, is 
thus asked to determine that another branch, the 
legislative, has erred. That this should be fearlessly 
done in a proper case is undoubtedly true, but it is 
as true that the power is not to be exercised 
unless the necessity for so doing is clearly apparent. 
All the authorities are, I believe, to the effect that 
in a doubtful case a statute assailed as unconstitu- 
tional should not be judicially declared so to be. 
The grounds and reasonableness of the rule appear 
in the citations already made, and no reason is per- 
ceived why it should not have application in every 
case, whether civil or criminal, in whatever manner 
the doubt may arise, and whether it be on a ques- 
tion of law or fact. Andallof these considerations 
apply with peculiar force when the question is pre- 
sented on a motion before a single judicial officer. 
Macomber v. Mayer, 17 Abb. Pr. 25. In several ju- 
risdictions it is the constant practice not to allow a 
case involving a constitutional question to be heard 
until every member of the court is present. Indeed 
in one State (Rhode Island) it is provided by stat- 
ute that whenever the constitutionality of any leg- 
islative act is called in question, in any other than 
the Supreme Court, such court shall rule the act to 
be constitutional, and if its judgment is rendered 
against the party raising the question, it shall cer- 
tify the cause to the Supreme Court for its decision. 
A writer has recently said that ‘a deference to the 
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opinion of the Legislature, and a modest conscious- 
ness of one’s liability to err, would naturally pre- 
vent a single judge from declaring an act to be un- 
constitutional except in a clear case.’ It was 
declared in Matter of Donohue, 1 Abb. N. C. 1, that 
it is safe and better, when a judgment has been ren- 
dered, which an express statute authorizes, to leave 
its review to the regular and more deliberate pro- 
cess of the higher courts than to make of every 
court and officer authorized to issue this writ a tri- 
bunal summarily to decide such grave and moment- 
ous questions. From the-foregoing authorities three 
rules appear, and they are: First, that to every leg- 
islative act there attaches a presumption of consti- 
tutionality, and the burden of showing it to be un- 
constitutional is upon him who_assails it; second, 
that no such act should be annulled by the judiciary 
as opposed to the fundamental law in a doubtful 
case; and third, that when a constitutional ques- 
tion arises before a single magistrate he should only 
declare the law invalid when his duty so to do is 
entirely clear, and that in any case of grave import 
he is justified, if not by propriety required, to leave 
the matter to the deliberation and determination of 
appellate tribunals. Applying then these principles 
to the present case, the questions are whether the 
prisoner has overcome that presumption, whether 
he has made it appear by proofs or otherwise beyond 
doubt that the statute of 1883 in regard to the in- 
fliction of the death penalty provides a cruel and 
unusual, and therefore unconstitutional, punish- 
ment, ana that a force of electricity sufficient to kill 
any human subject with celerity and certainty, 
when scientifically applied, cannot be generated. 
In my judgment, these questions must be answered 
negatively. The utmost that can justly be said in 
his favor is that there is diversity of opinion on the 
principal question. Before the statute can right- 
fully be abrogated, there should be judicial knowl- 
edge that the punishment therein provided is cruel 
and unusual. There is no such knowledge, and his 
contention fails. In any case the gravity of the 
matter demands that it be left to the courts for 
their determination. If these views are correct, the 
claim so earnestly and eloquently pressed by the 
learned counsel for the prisoner, to the effect that if 
it is doubtful that electricity will kill at once, and 
therefore painlessly in every instance in which it 
may be administered to take the life of a culprit as 
condign punishment, his client should be dis- 
charged, as there is and can be no valid law in this 
State whereby even a convicted murderer can be 
delivered over to an experiment, and that to hold 
otherwise is a rule against at least the spirit of the 
Constitution, cannot be here allowed. I do not dis- 
cuss the testimony, for in view of the understand- 
ing that the matter is to engage the attention of 
the intermediate and ultimate courts of appeal, it 
would be a work of supererogation so to do, inexpe- 
dient and profitless. There is still another factor 
in the case, to which no allusion has been made, 
but which has no little weight in determining my 
course of action, and it is that the Court of Oyer 








and Terminer, in passing sentence upon the defend- 
ant, by implication at least, must be deemed to have 
pronounced in favor of the constitutionality of the 
disputed law. Judicial comity and a decent respect 
for that tribunal would seem to require that I fol- 
low that ruling. People, ex rel. Phelps, v. Fancher, 2 
Hun, 226, 235.” 





—————_>__—_—_. 


MARRIAGE — ACTION FOR PERSONAL IN- 
JURY TO WIFE—PARTY PLAINTIFF. 


NEW YORK SUPREME COURT, MONROE SPECIAL TERM. 


BALL Vv. BURLESON. 
In an action by a married woman for personal injuries, her 
husband must be joined as plaintiff. 


) ALPRACTICE. On demurrer. 
4 


J. F. Parkhurst, for plaintiff. 
John F. Little, for defendant. 


Davy, J. The principal question raised by this de- 
murrer is, whether the action was properly brought by 
the husband and wife jointly to recover damages for 
personal injuries to the wife. Under the common law 
the husband was a necessary party for the reason that 
the legal control of interest in the claim was in him 
and the recovery was for his benefit if he chose to re- 
duce it to possession during his life-time. The mar- 
riage operated as an absolute gift in law to the hus- 
band of the goods and chattels and personal property 
of the wife. The husband and wife were treated as 


_one person, as having but one will between them, and 


that will was moved and controlled by the husband. 
She could not make any contract or maintain an ac- 
tion in her individual name. Her husband must be a 
party in every action which she prosecuted or de- 
fended, and when a judgment was recovered against 
them an execution could be issued against the property 
of both. Schouler Husb. & Wife, §§ 141, 142; Bartelsv. 
Nunan, 92 N. Y. 152; Mann v. Marsh, 21 How. Pr. 375. 

This was the general rule of the common law in this 
State before the first enactment in 1848, known as the 
Married Woman’s Act, which removed the disability 
of married women so far as to enable them to acquire, 
own and dispose of property the same as if unmarried; 
but that act did not give her the power to sue or be 
sued without joining her husband. Then followed the 
acts of 1860, chapter 90, as amended by chapter 172 of 
the Laws of 1862, which authorized and permitted a 
married woman to sue and be sued in all matters re- 
lating to her separate property and to bring and main- 
tain an action in her own name for damages against 
any person or body corporate forany injury to her 
person or character the same as if she was a feme sole. 
In no case prior to the statute of 1860, could a wife, in 
this State, sue alone for injuries to her person orchar- 
acter. 

At common law it was often necessary however to 
bring separate actions for the recovery of the entire 
damage resniting from an injury to the person of the 
wife, in one of which the husband alone was plaintiff, 
and in the other the wife was joined. The husband, 
for example, was alone entitled to the loss of service 
of his wife and for the expenses incurred in doctors 
and nurses in curing her of injuries. But when dam- 
ages were sought to be recovered for bodily pain suf- 
fered by the wife from such injuries to her person she 
had to be joined with her husband as plaintiff in the 
action. By the provisions of that act the rule of the 
common law, so far as it related to actions for direct 
injuries to the wife, was changed. so that the right to 
damages in such cases was transferred from the hus- 
band to the wife. And in cases arising between 1860 
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and 1880, the courts held that a married woman might 
sue alone to recover damages for injuries to her person 
or character the same as if she were unmarried. The 
Legislature in 1880, chapter 245, section 1, subdivisions 
36 and 38 of the Laws of 1880, repealed‘that part of the 
Married Woman’s Act authorizing her to bring and 
maintain actions in her own name for injuries to her 
person and character, and I have not been able to find 
that any substitute was provided, except to a limited 
extent by section 1906 of the Code of Civil Procedure, 
which relates to actions for slander imputing unchas- 
tity to a woman, and provides that if the plaintiff is 
married the damages recovered are her separate prop- 
erty. Sothat, with this exception, the law concerning 
actions for direct injuries to the person or character of 
a married woman is left as it was prior to 1860. 

It is claimed however by the learned counsel for the 
defendant that section 450 of the Code of Civil Pro- 
cedure, taken in connection with section 1206, changes 
the rule. Section 450 reads: ‘‘In an action or special 
proceeding a married woman appears, prosecutes or de- 
fends, alone or joined with other parties, as if she were 
single. It is not necessary or proper to join her hus- 
band with ber as a party in any action or special pro- 
ceeding affecting her separate property.” The second 
sentence of the above section was added in 1879. 

It is a rule of law well settled that statutes changing 
the common law must be strictly. construed and the 
common law must be held no further abrogated than 
the clear import of the language used in the statute 
absolutely requires. The common-law relations there- 
fore between husband and wife are swept away only 
by the express enactments of the Legislature. Stat- 
utes are not presumed to make any alterations in the 
common law further than the act expressly declares. 
The courts in this State have held in construing that 
provision cf the Married Woman's Act of 1860, author- 
izing her to bring and maintain an action in her own 
name for damages to her person, that the services of 
the wife in the discharge of her domestic duties still 
belong to the husband, and in rendering such services 
she still bears to him the common-law relation, and if 
injured or disabled from performing such services for 
her husband the loss is his and not hers. But when she 
is carrying on a separate business or is laboring for an- 
other person the value of her services belong to her and 
not to her busband. Filer v. N. Y. C.& H. R. R. Co., 
49 N. Y. 47; Colman v. Burr, 93 id. 26. 

In the case of Fitzgerald v. Quann, 109 N. Y. 447, 
Peckham, J., in referring to section 450 of the Code of 
Civil Procedure, says: ‘“This section, as it stood before 
the amendment, certainly rendered it unnecessary to 
join the husband with the wife in cases affecting her 
separate property, and uuless the effect of the amend- 
ment be to state those cases where such joining is un- 
necessary, leaving it necessary in all other cases, it is 
difficult, if not impossible, to give any sense or mean- 
ing to the amendment. In our opinion such is and 
was intended to be the effect of the amendment, and 
unless in cases affecting her separate property, a mar- 
ried woman should be sued with her husband. Man- 
gan v. Peck, 111 N. Y. 401. 

The section of the code referred to does not create a 
right of property, but simply provides for the enforce- 
ment of such rights as already exist. It does not give 
a married woman the property right of feme sole but 
merely enables her to enforce those property rights 
which she has as a married woman in the same way as 
if she was unmarried. Section 450 of the Code has not 
transferred this or any other property of the husband 
to the wife. This position is made still clearer by the 
fact that any one who slauders a woman by impuating 
unchastity—the Legislature made an express provis- 
ion that in case the plaintiff was married the damages 
recovered shall be her separate pruperty. 











The common law did the wife such great wrong that 
as civilization advanced it became so repugnant to 
common sense and justice that a wonderful revolution 
in public opinion took place in favor of the rights of 
married women. Mississippi, in 1839, was the pioneer 
State which passed the first American statute on the 
subject. This was followed by the acts of 1848 and 
1849 in this State, and since that period statutes have 
been passed in nearly every State in the Union con- 
ferring upon the wife the power to acquire and hold in 
her own right property, both real and personal. 

While the acts in different States are by no means 
uniform in their provisions, yet they all have for their 
object the accomplishment of the same general purpose, 
the protection of the married woman in her property 
rights from the control of an unfortunate and profli- 
gate husband and his creditors. The simplicity and 
good sense of the laws have had a powerful influence 
in moulding public ppinion in their favor not only in 
this country but in England, so much so that in 1870 
the British Parliament broke the unyielding common- 
law fetters which had impeded the Jiberties and rights 
of married women in that country for centuries and 
passed an act pertaining to the powers and rights of 
married women very similar to ours. It is to be re- 
gretted that our own State, after having been one of 
the pioneers in legislating in the interest of the mar- 
ried women, should have, either intentionally or by 
mistake, repealed that provision of the act which gave 
her the sole right to sue for injuries to her person or 
character. The Legislature in this respect has takena 
long step backward into the old fossil footprints of 
feudalism. It has restored that discrimination be- 
tween husband and wife that originated in the dark 
ages of the feudal system, when the husband main- 
tained his authority by force and when married wo- 
meu were treated by their husbands more like slaves 
than companiuns. 

In the most enlightened and polished ages of Roman 
jurisprudence the husband and wife were regarded as 
distinct persons and capable of holding distinct and 
separate estates. The wife was comparutively free 
from all civil disabilities; she was alone responsible 
for her own debts; she was competent to sue and be 
sued upon herown contracts. The repeal of that por- 
tion of chapter 172, Laws of 1862, which I have referred 
to, is retroactive, and in my judgment it dves not 
commend itself to the people of the State. This error 
may be remedied in time by the Legislature, but until 
that is done we must acquiesce in the law as it now ex- 
ists. The statute law is the willof the Legislature and 
not the courts, and courts can only interpret the in- 
tent of the Legislature by the language expressed in 
the act. 

I have therefore come to the conclusion that the 
husband in this case was a proper party to the action, 
and the defendant’s demurrer must be overruled and 
judgment thereon ordered for the plaintiff with leave 
however to the defendant, upon the payment of $10 
costs, to withdraw his demurrer and answer the com- 
plaint. 

—_——___¢—__ 


MUNICIPAL CORPORATION — DEFECTIVE 
STREETS — INJURY TO FIREMAN. 


MICHIGAN SUPREME COURT, JULY II, 1889. 


Coors v. City oF DertrorrT. 


Plaintiff, the driver of a fire-engine, in driving to a fire, was 
thrown from the engine by the wheel dropping into a hole 
in the street. As was customary, he followed the hose- 
cart, on which was a lieutenant of the fire department- 
who directed the course to be taken to reach the fire. The 
hole was near the center of the street, about eighteen in, 
ches deep, from three to four feet wide, and about ten feet 
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in length crosswise of the street. The plaintiff did not 
know of its existence, and did not notice it until the wheel 
went into it, as one of the horses jumped it. He had ‘‘to 
look out for the street-cars, for people passing, for brick- 
wagons and farmers, people crossing the street,’ etc. He 
claimed that he had perfect control of the team, and was 
keeping asharp lookout to avoid accidents. Held, that 
he was not guilty of contributory negligence. 

The evidence showed that the hole was caused by the paving 
blocks and boards underneath having been removed be- 
cause they were worn out. The board of public works, 
whose duty it was to repair the streets of the city, had 
known of the condition of the street for several weeks, 
and had recommended that the whole street be repaved. 
Held, that the defect in the street was not within the risks 
assumed by plaintiff when he entered the employment of 
the fire department. 

The charter of the city, chapter 38, section 1, provides that 
any person who may be hereafter totally disabled in the 
discharge of his duties as fireman may be placed upon the 
list of retired firemen by a vote of the fire commission. 
This provision was not inserted in the charter till 1885, 
after plaintiff had entered the employment of the fire 
department. Held, that the provision did not bar plain- 
tiff's action against the city, as it did not appear that any 
steps had been taken to retire him, and there being no 
means by which he could compel such retirement, the 
matter being within the fire commissioners’ discretion. 

Plaintiff was not a fellow-servant with the board of public 
works, whose duty it was to keep the street in repair. 


RROR to Circuit Court, Wayne county; Reilly, J. 
Action for personal injuries caused by a defective 


street. Judgment for plaintiff, and defendant brings 
error. 


John W. McGrath, for appellant. 
Dickinson, Thurber & Hosmer, for appellee. 


Morst, J. This is an action brought by the plaintiff 
against the city of Detroit to recover damages for in- 
juries received by reason of the defective condition of 
Michigan avenue between Fourteenth and Fifteenth 
streets. He recovered a judgment for $10,000 in the 
Circuit Court for the county of Wayne, before a jury. 
The facts, as shown by plaintiff, are substantially as 
follows: At the time of the injury he was in the em- 
ploy of the fire department as an engine-driver. The 
engine-house was situated on Sixteenth street, four 
blocks from Michigan avenue. Plaintiff had been in 
the employ of the fire department for four years as a 
driver. July 6, 1886, there was an alarm of fire from 
box 319, which was on the corner of National avenue 
and Locust street. He drove his engine down Six- 
teenth street, to Michigan avenue, and turned on that 
avenue to go to Twelfth street. Between Fourteenth 
and Fifteenth streets the right fore wheel of the engine 
dropped into a hole, and he was thrown from his 
seat, and fell against the engine, severely injuring him. 
At this time he was following the hose-cart, as was 
customary in going toa fire. A lieutenant of the fire 
department was on the hose-cart, and directed the 
course to be taken to reach the place of the fire. The 
hole into which the wheel dropped was about eighteen 
inches deep, from three to four feet in width, and 
about ten feet in length crosswise of the street. The 
plaintiff was not aware of its existence. He knew of 
abad spot in the street on the other side before reaching 
the place of the accident, and had changed his course 
to avoid it. When hurt he was driving nearly in the 
center of the street with the wheels on one side run- 
ning between the rails on the street-car track. He 
testified he did not notice the hole until the wheel 
Went into it, as one of the horses jumpedit. He had 
“to look out for street-cars, for people passing, for 
brick-wagons and farmers, people crossing the streets,”’ 
ete. He claimed that he had perfect control of his 
team, and was keeping a sharp lookout to avoid acci- 
dents. It appeared without dispute that this hole 





was caused by the street being out of repair, the pav- 
ing blocks and boards underneath them having been 
removed because they were worn out and useless. 

By the charter of Detroit the board of public works 
are given the entire charge and control of the repairs 
of paved streets within the city. It was shown that 
about the Ist of June, 1886, the board of public works 
were notified that the common council of the city had 
directed by resolution that the pavement on Michigan 
avenue, between Thirteenth street and Mt. Hope ave- 
nue, be repaired, the expense to be paid out of the 
general road fund. This territory embraced within 
its limits the spot where the accident occurred. To 
this resolution the board of public works replied in a 
communication, stating that the pavement was laid 
in 1871, ‘‘and is completely worn out, and no blocks 
left to repair the same,” and recommending that the 
street (Michigan avenue) should be ‘‘repaved entire 
with stone.’’ The secretary of the board testified that 
the board of public works had notice that Michigan 
avenue, between Thirteenth and Sixteenth streets, 
was out of repair for several weeks prior to June 1, 
1886. Therefore the question of notice is out of the 
case, and need not be considered. 

1. The first objection against the judgment is that 
the plaintiff was guilty of contributory negligence, 
and it is claimed that the jury should have been 80 in- 
structed, and a verdict directed against him. It is 
argued that he ought to have seen this hole; that it 
was a defect so open and notorious that if the plain- 
tiff had been exercising ordinary care and prudeuce, 
he could not have failed to have discovered it. This 
argument would be of great force, and perhaps con- 
clusive, if applied to an ordinary traveller upon this 
street. But the plaintiff by his occupation, and under 
the orders of the fire department by which he was em- 
ployed, was obliged to drive asrapidly as possible to 
the scene of this fire. He must also take the streets 
marked out for him by his superior officer upon the 
hose-cart. As he testified, he was compelled as a 
necessity to keep his eyes open, and be on the watch 
for a variety of things, to save accident and peril to 
himself and to other people who were travelling and 
had a right to travel, on this street. Consequently he 
cannot be held to the same degree of negligence as one 
who might drive on this street as slowly as he pleased, 
or who need not take it at all if he knew it was out of 
repair. While looking out for a street-car or a wagon, 
or even passengers on the street, he could not well 
keep his eyes upon the ground all of the time, and it 
might well happen that, ina moment when his sight 
was directed to another peril, and while he was striv- 
ing to avoid it, his forward wheel, or one of them, 
would drop in a hole before he noticed it, and with- 
out his fault. This part of the case was properly sub- 
mitted to the jury upon the evidence. 

2. It is also claimed that the defect in the street that 
caused this accident was within one of the risks that 
the plaintiff took in his employment; and the court 
was asked to instruct the jury that if the plaintiff vol- 
untarily entered into the service of the fire department 
as an engine-driver with full knowledge of the kind of 
work lhe was expected to do, and while in such em- 
ployment, and in the regular discharge of his duty as 


-such fireman, he was injured by driving into a hole in 


one of the streets of the city, he could not recover, as 
this was one of the dangers incident to his employ- 
ment. I do not think the court erred in refusing this 
instruction. I know of no rule of law that would com- 
pel the plaintiff to take notice that the city of Detroit, 
through its officials, would, after notice of such a de- 
fect as this, violate the plain provisions of the statute 
requiring its streets to be kept in “‘ good repair, and in 
a condition reasonably safe and fit for travel.’ And 
it would be not ouly absurd, but a manifest failure of 
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justice, to hold that the city of Detroit must be ex- 
cused from liability, because the plaintiff must, as a 
matter of law, presume and take notice that the city 
will violate the statute and disregard the duty laid 
upon it by the Legislature. No more need be said 
upon this subject. 

It is also contended that the plaintiff is barred from 
his action against the city because section 1, chapter 
38, of the charter of the city of Detroit, provides that 
any person who may be hereafter totally disabled in 
the discharge of his duties as such fireman for duty 
may be placed upon the list of retired firemen by a 
vote of the fire commission. Such commission may in 
like manner place upon such list for disability any 
fireman who has been employed by said fire commis- 
sion fora period of twenty-five years subsequent to 
October 24, 1860. Such retired firemen receive a sum 
equal to one-half of their annual salary paid them at 
the time of their retirement annually thereafter, to be 
paid in monthly payments during their natural lives. 
No person so retired shall receive more than $450 per 
annum, and said commission may place on such list 
the names of persons who became totally disabled in 
their employ prior to the passage of the act'authorizing 
the commission to retire and pension firemen. The 
argument is that the Legislature, recognizing the dan- 
gerous nature of the employment, authorized the city 
of Detroit, through its fire commission, to thus pen- 
sion its firemen for total disability, and that the plain- 
tiff is to be presumed to have known of this provision 
of the charter, and to take his employment with refer- 
ence to and in view of it; and that the logical conclu- 
sion therefore is that this provision of the charter is 
intended to be in lieu of all other claims which the 
fireman might otherwise have for injuries received 
while in the line of his duty under his employment. 

This provision in the charter was not inserted until 
1885, and after the plaintiff had entered the employ- 
ment of the fire department. He cannot therefore be 
said to have entered the service in view of this provi- 
sion. Nordol think he could be bound by it if he 
had. This provision is only permissible. The fire 
commission may retire a fireman for total disability, 
or they may not, as they see fit. They have no power 
to retire any employee who has not served for twenty- 
five years since 1860 for any less reason than a total 
disability. And it would seem that the commission 
are the sole judge of whether the disability is total, or 
whether it was incurred in the line of duty. The plain- 
tiff has not assented, by word or deed, to any arrange- 
ment whereby he shall forego his claim for damages 
for this unlikely happening—this faint hope of a pen- 
sion from the fire department. No steps have been 
taken to retire him, and there are no means by which 
he can compel such retirement. It cannot be said that 
by his hiring, or by his remaining in employment after 
knowledge of this law, he contracted to give up all 
claims he might thereafter have against the city of 
Detroit for injuries received in the line of his duty 
through the negligence of the city, because he would 
thereby be required to give up something for nothing. 
Such a contract would not be mutual, because there is 
nowhere any binding or legal obligation upon the part 
of the city or the fire commission to retire and pension 
him. The counsel for the city argues that “may” in 
the law means “shall” or “ must.’’ That this pro- 
vision entered into and became a part of the considera- 
tion of every contract made between the city of De- 
troit and its firemen since the passage of the act, and 
that the courts would enforce its provisions in favor of 
every fireman totally disabled while inthe employ of 
the fire department. If this contention is correct, why 
did the act provide that such fireman ‘ may’ be placed 
on the list ‘by vote of said commission?’’ If the 
duty is imperative, why should the commission vote 





to perform it before it can or may be doue? It is 
plain enough that the whole matter of the retirement 
and consequent pensioning of disabled firemen is by 
this act placed within the discretion of the fire com- 
mission, who may pension a totally disabled fireman 
or not, as they see fit. The only object was to grant 
them this power if they desired to use it, which power 
they did not possess before it became a law. No au- 
thority is cited to sustain this idea that this provision 
of the charter bars the plaintiff in this action, and it 
is unlikely that any such authority can now or ever 
will be found. 

The court was asked to instruct the jury as follows: 
‘Tt appears in this case that the board of public works 
have charge and control of the streets in the city of 
Detroit, and that they failed and neglected, after no- 
tice and direction of{the common council, to repair 
the defect in the street which caused the accident. In 
this connection I charge you that the board of public 
works and the members of the fire department, all be- 
ing in the employ of the city of Detroit, in carrying on 
its general business are fellow-servants; and if the 
jury believe that the accident to the plaintiff would 
not have happened but for the careless and negligent 
failure of the board of public works to repair the pave- 
ment on Michigan avenue, after being directed by the 
common council so to do, then the plaintiff cannot re- 
cover, for his injury would be directly chargeable to 
the negligence and carelessness of a fellow-servant.” 
It is also intimated in the brief of defendant's counsel 
in stating their six general propositions of error, inci- 
dentally, in considering the point that the plaintiff 
when he voluntarily entered the service of the fire de- 
partment took upon himself all the risks and dangers 
incident thereto, that this injury must be considered 
as occurring from the negligence of fellow-servants. 
But the point was not strenuously urged, and it does 
not seem to me that there is any merit in it. It may 
be true that the fire commission could not sue the 
board of public works or the city of Detroit for inju- 
ries to the engine, or the horses drawing the same, oc- 
casioned by a defect in the street. But the plaintiff 
by entering the service of the fire department, does not 
lose his personality or his manhood; he does not be- 
come a mere machine, a block of wood, nor yet a mere 
animal. He cannot be considered in any sense the 
property of the fire commission. And the fire com- 
mission is not suing the city for the damages he has 
received, as it would have to sue if an action was 
maintainable for the loss of a horse or injury to an 
engine. The plaintiff for himself, and in his own 
right, and independent of his relations to the fire de- 
partment, is suing for a personal injury to bimself 
caused by the neglect of thecity. If the theory of the 
request asked be good law, then there is no person in 
the employ of the city, or any of its agencies, nor any 
official from mayor down to constable, who can recover 
for injuries caused by a defective street while he is in 
its employment or in the discharge of his official du- 
ties, even if his employment or the duties of his office 
have no connection whatever with or relation to the 
care and controlof the streets of the city. For in- 
stance, a constable, while walking in the streets for 
the purpose of serving process, would be without re- 
lief if he should be injured by a defect in the same; 
and a person employed to sweep the city-hall, or scrub 
its steps, if sent through the streets for a broom or 
brush to work with, would be a fellow-servant of the 
officials and employees whose duty it is to keep the 
streets in good repair. The doctrine of fellow-servant 
has never been carried to this extent by any court. 

It is said that this is the first instance of an attempt 
to hold a municipality liable for an injury to a fireman 
in the performance of his duties under his employment. 
This is a mistake. In the case of Palmer v. City of Ports- 
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mouth, 43 N. H. 265, this question was involved, and it 
was held that the principle ‘‘applied by the courts in 
the case of the servants of railroad companies who 
have sustained injuries in the course of their employ- 
ment does not seem to us atall applicable to the case 
of injuries sustained from defects of highways. The 
liability for the damages sustained in such cases is im- 
posed by statute, which provides that in case any spe- 
cial damage shall happen to any person by reason of 
obstructions, etc., he shall recover his damage in an 
action against the town. No exception is made, and 
we can see no reason for making any in such case.” 
Palmer v. City of Portsmouth, 43 N. H. 267. Our stat- 
ute giving damages to any person injured by reason 
of streets and highways not being in good repair, or in 
a condition reasonably safe and fit for travel through 
the negligence of the city or township, makes also no 
exception of persons on account of their occupations; 
and there is no more reason in the law or in good 
sense why an engine-driver in the employ of the 
fire department, whether in or out of the line of 
his employment at the time of the injury, should suf- 
fer such injury without redress or recompense under 
the statute, from and by reason of the city’s negligence 
in the care of its streets, than should any other citizen. 
A fireman takes, like every other employee, certain 
risks by reason of his employment. He may be injured 
by his fellow-firemen, by falling walls or buildings, or 
by a score of accidents that are liable to happen at a 
fire, or going to or from one. But the injury he re- 
ceives from the negligence of the city in the care of 
the streets through which his employment takes him 
is no more one of the risks he voluntarily takes in his 
employment than would be an injury that he might 
receive from the negligence or wrong of some one of 
his fellow-citizens of Detroit, as he was passing along 
the street. If this hole in the street, for instance, had 
been an excavation made by some abutting lot-owner 
on the street, and negligently left open, is there any 
sound reason why the plaintiff could not have recov- 
ered from such lot-owner damages for his injuries, if 
such injuries were occasioned through no fault of 
plaintiffs? The answer is obvious. The fact that plain- 
tiff was a fireman would weigh no more in such case 
than if he wasan express wagon driver, or of any 
other occupation. 

The last objection to the judgment is that it is too 
large; that the damages found by the jury are exces- 
sive; and for this reason the judgment should be set 
aside, and a new trial granted. But if the damages 
are excessive, it is beyond our power, under the law, 
to remedy the wrong. We cannot cut down the ver- 
dict or grant a new trial for this reason. It is our 
province alone to determine whether any errors of law 
have taken place in the trial of the cause or the pro- 
ceedings before judgment, and whether or not a proper 
judgment has been entered upon the verdict of the 
jury. We have nothing to do with the errors of the 
jury, if any have been committed, in the settlement 
of disputed questions of fact, or in the award of dam- 
ages. Within the limit of our authority to review 
this case I find no error, and the judgmert therefore 
must be affirmed with costs. 


Lona, J., concurred. 


CHAMPLIN, J. (concurring.) Members of the fire de- 
partment of the city of Detroit, when acting in the 
discharge of their duties, are not servants or agents in 
the employment of the city for whose conduct the city 
can be held liable, but they act rather as officers of the 
city charged with the performance of a certain public 
duty or service, and no action will lie against the city 
for their negligence or improper conduct while acting 
in discharge of their official duty. Hafford v. New 
Bedford, 16 Gray, 297. However appointed or elected, 





such persons are public officers, who perform duty im- 
posed by law for the benefit of all the citizens, the per- 
formance of which the city has no control over, and 
derive no benefit from in its corporate capacity. The 
acts of such public officers are their own official acts, 
and not the acts of the municipal corporation or its 
agents. Fisher v. Boston, 104 Mass. 87; 2 Dill. Mun. 
Corp., $976 (774). Hence the relation of master and 
servant does not exist between the city and members 
of its fire department. Jewitt v. New Haven, 38 Conn. 
368; Knight v. Philadelphia, 15 Weekly Not. Cas. 307. 
This doctrine was laid down in the case of Freeholders 
v. Strader, 18 N. J. L. 108, as follows: ‘*‘ Where a cor- 
porate body, whether of a municipal or of a private 
character, owes a specific duty to an individual, an ac- 
tion will lie for a breach or neglect of that duty when- 
ever such breach or neglect has occasioned an injury 
to that individual; but if such corporation owe a duty 
to the public, and neglect to perform it, although every 
individual comprising that public is thereby injured, 
some more, some less, yet they can have no private 
remedy at the common law.’’ And in the later case of 
Wild v. Paterson, 47 N. J. Law, 412, which was a case 
where the board of public works employed one Rob- 
erts to remove ashes which had been placed in recepta- 
cles for that purpose, and cart them off to the dump- 
ing grounds—both horse and cart belonged to the city 
—and Roberts by his negligence in dumping killed 
plaintiff's intestate, it was said: *‘ Employees of such 
corporations in the execution of its public duties have 
been held to be mere instrumeuts in the performance 
of such duties, and to act as public officers charged 
with a public service,’’ citing Condict v. Jersey City, 46 
N. J. Law, 157. The relation is not the ordinary rela- 
tion of master and servant. And the court further 
said: ‘‘I1t is the settled law of this State that an action 
will not lie in behalf of an individual who has sus- 
tained a special damage from the neglect of a munici- 
pal corporation to perform a public duty unless the 
right to sue for such an injury is given by statute.” 
See also Barney v. Lowell, 98 Mass. 570; Hayes v. Osh- 
kosh, 33 Wis. 314. And such also is the settled law of 
this State. Had the accident which occasioned plain- 
tiff’s injury happened by the defect in the axle of the 
engine or other defect in the machinery or apparatus, 
instead of through a defective street, he could not 
have recovered, for the reason that the relation of 
master and servant did not exist between them, and 
the city owed no duty to the members of the depart- 
ment to provide suitable and safe apparatus. 

The third, fourth and seventh requests of defend- 
ant’s counsel were as follows: ‘‘ (8) lt is a general rule 
of law that, when a person engages in a business or 
line of employment deemed hazardous or dangerous, 
he assumes the risks and dangers incident thereto, and 
cannot demand compensation from his employer for 
an accidental injury. (4) An employer cannot be held 
liable for injuries received by an employee who has 
voluntarily assumed the risks of the employment with 
full knowledge of the methods employed; and in this 
case, it appearing that the plaintiff was in the employ 
of the city of Detroit as fireman; that he entered such 
service voluntarily, and with full knowledge of the 
kind of work that he was expected to do, and whilein 
such employ ment, and in the regular discharge of his 
duty as such fireman, he was injured by driving into 
a hole in one of the streets of the city —I charge you 
that this was one of the dangers incident to his em- 
ployment as such fireman, and that he cannot re- 
cover.’”’ ‘*(7) Members of the fire department are 
presumed to have cognizance of such defects in the 
construction or condition of the streets in their re- 
spective fire districts as are open to observation, and 
to take the risk of accidents therefrom, and to use rea- 
sonable care in examining their surroundings.” 





310 








THE ALBANY LAW JOURNAL. 




















The general rule of law is well stated in the third 
request, and was sufficiently covered by the charge of 
the court; and so with the principle stated in the 
fourth request. These principles apply to cases where 
the relation of master and servant exists between the 
employer and the employed. But in cases where the 
employed perform duties imposed by law for the bene- 
fit of all citizens, as in a fire department of a city, as 
before stated, the relation of master and servant does 
not exist, and the liability or non-liability of the city 
to a member employed in such department does not 
depend upon that relation. It may be stated that the 
city is not liable toa person employed in the fire depart- 
ment for injuries arising from the accidents received 
in the course of such employment, unless the liability 
is created and aright of action is given by statute. 
The question of liability of the defendant to the plain- 
tiffis therefore reduced to this: Does the statutory 
duty imposed upon the city to keep its streets in re- 
pair, and reasonably safe and fit for the public travel, 
extend to the members of the fire department, the 
same as to others of the travelling public? I can see 
no good reason why it should not. The statute makes 
no exception of the kind. It reads *‘ that any person 
or persons sustaining bodily injuries upon any of the 
public highways or streets in this State, by reason of 
neglect,” etc., ‘‘of the city to keep the same in good 
repair, and in a condition reasonably safe and fit for 
travel.” 

The same question was considered by the Supreme 
Court of New Hampshire in Palmer v. Portsmouth, 43 
N. H. 265. Bellows, J., speaking for the court, said: 
“The principle which has been applied by the courts 
in the case of the servants of railroad companies who 
have sustained injuries in the course of their em- 
ployment, does not seem to us at all applicable to 
the case of injuries sustained from defects of high- 
ways. The liability for the damages sustained in such 
cases is imposed by statute, which provides that in case 
any special damage shall happen to any person by rea- 
son of obstructions, etc., he shall recover his damage 
in an action against the town. No exception is made, 
and we can see no reason for making any in such a 
case.’’ The action was brought by a fireman who was 
injured while hastening to a fire by coming in contact 
with some pieces of board left on a joiner’s work- 
bench in the street. It is a proper use of the streets of 
a city to pass over them with a fire-engine in going to 
a fire, and they should be kept in such reasonable re- 
pair as will be safe and fit for the purpose of this kind 
of travel, as well as any other that the public require. 
The service demanded of those having the manage- 
ment of apparatus for the extinguishment of fires is 
that they shall respond promptly, whether at night or 
by day, to alarms of fire, and get to the scene of the 
conflagration with such dispatch as is reasonable and 
consistent with the safety of the public and them- 
selves. They have a right to expect that the statutory 
duty enjoined upon the city will be observed. They 
take all the risks incident to their employment, with- 
out any remedy over against the city in case of injury, 
unless such injury is occasioned by a neglect of duty 
positively and specifically enjoined upon the munici- 
pality by statute. The risks of the employment as- 
sumed by them are sufficiently numerous and danger- 
ous without adding thereto the risk of defective streets 
which the city is enjoined to keep in repair. As to 
such streets, their rights are no greater and no less 
than those of any other person having a right to use 
such streets. As the question of defendant's negli- 
gence, and its liability under the statute, and the con- 
tributory negligence of the plaintiff, were properly 
submitted to the jury, and they having found those 
questions of fact in favor of the plaintiff, I concur in 
affirming the judgment 





CAMPBELL, J. (dissenting.) Plaintiff, who is and 
has been for several years in the employ of the city of 
Detroit in the fire department, and who was in July, 
1886, driver of one of the steam fire-engines, drawn by 
horses, sued the city of Detroit for injuries received 
while driving to a fire on the 6th day of that month, 
during the day-time. The accident happened on Michi- 
gan avenue, and was caused by a fore wheel of the en- 
gine jolting in a bole in the pavement, which jarred 
plaintiff, and threw him against a part of the engine 
that strained and injured his back. The injury turned 
out to be severe, and disabled him for a time, and has 
partially disabled him ever since. The jury rendered 
a verdict of $10,000, which appears to be a very heavy 
one, considering all the testimony, but which we need 
not now consider separately. 

An objection is made that plaintiff, while employed 
in the service of the city, assumed all the risks of his 
employment, and that he cannot recover damages for 
injuries received during the service, and in the course 
of his work; and in this connection it is pointed out 
that provision is made by law for pensioning disabled 
firemen, which is pot done in the case of any other 
persons in public employment under the city. The 
plaintiff had been kept in service and on full pay, and 
therefore has not been pensioned under tbe statute. 
It is a statute passed in 1885, “to provide for the re- 
tirement of aged and disabled firemen, and the pay- 
ment of pensions to the wives and children of deceased 
firemen killed in the service of the city of Detroit,” 
approved June 16, 1885. It authorizes firemen, who 
since 1860 have or shall have served twenty-five years, 
to be placed on the retired list by vote of the commis- 
sion fordisability. It does not require although it 
permits this for mere length of service, because there 
are probably a good many who after that service are 
as able as ever to serve and to earn their full wages. It 
also provides that any person in the service who is or 
may be thereafter “ totally disabled in the discharge 
of bis duty as such fireman for duty,’’ may in like 
manner be placed on the list of retired firemen. All 
retired firemen are to receive during their lives a sum 
equal to half of their salary when retired, but not to 
exceed $450 perannum. Provision is also made for 
cases of death. Provision is also made for cases where 
persons cease to be entitled to pensions; but this 
probably was designed to reach the cases of members 
of firemen’s families who by reason of marriage or 
passing a certain age (in case of infants) have no fur- 
ther claim. Under this statute it is evident that the 
fire commission need not retire a fireman of any age 
whv is willing to continue in the active service, if they 
choose to keep him employed; and it is also clear that 
they may find special work for a person not able to do 
all kinds of service. It may be an object to thefire 
commission to retain in active employment persons 
who will be useful, and it will always be an object to 
the firemen to get full, instead of reduced wages. But 
while this amount of discretion is left to the commis- 
sion, it seems to us that the object of the statute is to 
secure to deserving firemen an absolute right to go 
upon the retired list after twenty-five years’ good ser- 
vice, and to persons disabled by injuries received in 
the course of duty a similar right. Upon the argu- 
ment we were not at first impressed so much as we 
have been since by the claim that the plaintiff was in- 
jured by one of the risks which were incident to his 
employment. 

It appears from the record that it is customary for 
the steam-engines to follow the lead of the hose-cart 
on which there is a captain or lieutenant of the force. 
The city government has nothing to do with the selec- 
tion of these officers or of the firemen. It cannot re- 
move or discipline them. They are under the exclusive 
orders of the fire commission. When a fire breaks out 
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their duty is to go to the place of the fire as speedily as 
they can, and they must goin the way the officer di- 
rects. It may, and often will, happen that the officer 
knowingly or iguorantly chooses a way ‘that includes 
roads out of repair, and having places inconvenient 
and involving some risk or injury. A road that fur- 
nishes better average facilities for rapid running, al- 
though having bad spots in it, may be thought better 
for his purposes than one that, although safe through- 
out, is not well adapted to high speed with such heavy 
machines. In the present instance it appears that the 
pavement on Michigan avenue was known to every- 
body in the department to be in bad order in many 
places, and in such a way that, while rather inconven- 
ient than unsafe for ordinary travel, it would involve 
mischief almost inevitably [to a heavy machine run 
rapidly over it, and not slacked at the rough places. 
With all of the defects, it was probably superior to the 
unpaved streets in the district for use by heavy en- 
gines, which cannot be run fast over ordinary natural 
roads. It is the duty of the firemen to go to a fire, 
whatever may be the state of the roads, unless abso- 
lutely impassable. And it is their duty to obey orders 
in the road chosen by their superiors. They do not 
lose their personality so far as to entitle them to incur 
risks which they can avoid by the use of their common 
sense, and ought to avoid. But in all ordinary occa- 
sions they are subject to orders, and bound to run 
such risks as their duty involves. The lawis not en- 
entirely reasonable or entirely consistent on all sub- 
jects. Where made by statute, the legislative will 
stands in lieu of reason. And courts are not infallible, 
and may not see things alike. But it is the general 
purpose of both written and unwritten law to make 
no one liable who is not at fault. There are certainly 
exceptions in practice to this rule, and there is some 
vicarious responsibility which is founded on supposed 
policy, which does not strike all persons alike in its 
reasonableness. But no liability ought to be extended 
beyond what is reasonable, except in pursuance of 
legal rules which to that extent override all questions 
of reason. 

In those cases of employment where the employer 
does not have much personal knowledge of what is go- 
ing on in its details, the rule is very general that every 
person employed assumes the risk that others em- 
ployed may not always do their duty. There has been 
some refining, sometimes becoming rather metaphysi- 
cal, upon the subject of how far this community of 
employment extends, and who are fellow-servants. 
But the rule as laid down in the best sources of au- 
thority, and as we have usually followed it, is not one 
80 much of personal but of occupational risk. There is 
no foundation for any doubt of the rule that every 
person must accept the natural risks of his employ- 
ment. All precedents not absolutely binding on us 
should be tested by their conformity to this principle. 
They differ more or less on its application to particu- 
lar cases or classes of facts. But we are bound to keep 
in sight the principle itself. 

It is generally understood that the government and 
its agencies of all grades cannot properly be held re- 
sponsible to persons in its employment who suffer in- 
jury from the neglect of any public body or agency. 
There is no difference in principle arising out of the 
relative rank of the agencies, und none has been gen- 
erally recognized, although there may be anomalous 
decisions on this as on other subjects. There are some 
very safe employments, and some very perilous; but 
this has not made any difference. While governments 
cannot be sued, they generally provide in some way to 
Meet such obligations as but for their official immunity 
might be made causes of action. Multitudes of cases 
Must have arisen where persons in one branch of ser- 
Vice have been killed or injured by reason of the 


i 





wrong or neglect of those acting in other branches, 
but there has never been any recognition of such re- 
sponsibility. Soldiers and sailors run other risks than 
those from the enemy or from exposure, or from other 
soldiers and sailors. Pensions are not always granted 
as liberally as they might be, but no one ever heard of 
a claim set up as a legal claim against the government 
for damages caused by official neglect or misconduct, 
There is no governmental agency, large or small, which 
does not have occasion at times to have work done for 
public purposes, or which does not have different 
classes of instrumentalities working separately in the 
general service. The Detroit fire department is a pub- 
lic instrumentality intended to secure protection 
against a great public danger. From time immemorial 
municipalities have been accustomed to have provis- 
ion made against fire, and, although fire departments 
have sometimes been made up of volunteer members, 
their public character has been none the less recog- 
nized. The department, in whatever manner organ- 
ized, is a distinct branch of the public service. Inthe 
case of the city of Detroit the Legislature have seen fit 
to remove it from the direct control of the city, and 
place it under a separate commission, governed by law, 
and not subject at all in the immediate government of 
the force by the will of the city legislature. Although 
in a certain sense it is sometimes called a city agency, 
yet its members are in no proper sense city agents, in 
the usual] meaning of agency. Their duties are not 
powers delegated by the city, but powers conferred by 
the law of the State. They relate to matters which 
public policy requires should be placed in the list of 
municipal officers, and which are often put entirely 
within the control of the governing budy of the city. 
But they are of such importance that the immediate 
control has been thought proper to be removed from 
the other city authorities. 

The board of public works has in like manner and 
for similar reasons been to some extent removed from 
absolute city control. It was heldin Detroit v. Blackeby, 
21 Mich. 84, that in the absence of statutes municipali- 
ties were not liable for the mere neglect of any public 
officers whose duties were conferred by law, and not 
by agency. The same rule has been applied in other 
cases in this State, and a distinction had existed be- 
tween acts done forthe municipality and by its pro- 
curement and cases of neglect or non-feasance. Within 
a few years municipalities have been made liable by 
statute for the care of their public ways in some cases, 
and so far as the statute goes the neglect is imputed to 
the city or township as its own fault in law. The stat- 
ute creating this liability did so by expressly subject- 
ing the officers to the discretion of the city authority. 
But whether liable or not to third persons for neglect 
of any of the municipal bodies, it has never been sup- 
posed that one municipal body could sue the city for 
the neglect or misconduct of another municipal body 
for acts or neglect which affects the interests in charge 
of either. If, for example, an engine should be injured 
by the fault of any of the several departments of city 
affairs, the fire commission could not sue the city for 
it. There are more than possibilities that property in 
charge of any of the local bodies may be injured by 
the action of the others. A neglect of the water board 
may paralyze the fire department, as the firemen may 
do mischief to hydrants and water pipes. Streets and 
sidewalks and lamp-posts have often been injured by 
the running and working of engines and fire apparatus. 
Firemen have been killed or disabled by things which 
were due more or less to municipal negligence. This 
is the first instance of an attempt to hold the city for 
it. These instrumentalities form but one aggregate, 
and their relations are intimate and inseparable. Each, 
and the members of each, while acting in the perform- 
ance of duty, are working in oue common work. Each 
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department has its own risks, and is bound, as far as 
may be, to guard against them. The duty of mainte- 
nance of public works in proper condition, where they 
are for public use, is for the benefit and convenience 
of the public, and not for that of the corporation it- 
self. A city is under no duty to itself to keep streets 
in order for its own agencies or departments. The ob- 
ject of the statute giving damages for injuries on the 
streets was meaut to protect the travelling public, and 
not the agencies of the municipality. While acting in 
the course of duty, each fireman is identified with his 
department. He has powers and privileges which pri- 
vate citizens do not possess, and he is bound to risks 
which others are not bouud to run. The undisputed 
facts moreover, show that the use of ordinary care 
would have prevented this accident. The plaintiff was 
driving at such aspeed as would of itself make it im- 
possible to prevent serious mischief from encountering 
any defect in the way, and this defect was so obvious 
that it could not possibly have escaped his notice if he 
had kept his eyes out on the road he was driving on. 
Had he been driving ata usual rate, the accident could 
not have occurred without the grossest negligence, and 
could not have done much mischief. But it would be 
going beyond all reason to hold that, if any liability 
exists in favor of a member of the fire department at 
all, the statutory liability which is created for the 
benefit of careful travellers can be made to reach cases 
where the furious driving is in itself a source of danger 
on any highway, and would render any accident likely 
to bring about serious results. The judgment should 
be reversed, with costs of both courts, and, as plain- 
tiff's own showing is against his recovery, no new trial 
should be granted. 


SHERwoOoD, C. J., concurred with CAMPBELL, J. 





LANDLORD AND TENANT—IMPLIED COVE- 
NANT FOR QUIET ENJOYMENT — NUI- 
SANCE. 


ENGLISH COURT OF APPEAL, MARCH 15, 1889. 


ROBINSON V. KILVERT.* 


The ground floor of a warehouse was let for the purpose of 
storing paper. The lessor retained the cellar immediately 
below, and afterward began to carry on there a manufac- 
ture which required a considerable amount of heat, and 
he employed a heating apparatus. In consequence the 
temperature on the floor of the lessee’s room was raised 
to about eighty degrees, though the heat of the room it- 
self was not excessive, and was not such as to incommode 
the workpeople. The lessee commenced an action to re- 
strain the lessor from heating the cellar,on the ground 
that the heat dried his brown paper and made it less valu- 
able. It appeared that the heat would not injure 
paper generally, and the lessor was not aware at the time 
the premises were let that the lessee intended to use 
them for storing any particular kind of paper which 
would be deteriorated by heat which would not injure 
paper generally. 

Held, that the action could not be maintained either on the 
ground of nuisanceor of the breach of an implied cove- 
nant for quiet enjoyment. 


PPEAL from the Court of Chancery of the county 
Palatine of Lancaster. 
Henn Collins, Q. C., and Hopkinson, for appellant. 
Crackenthorpe, Q. C., and Maberley, for defendants. 
Corton, L. J. This is an appeal by the plaintiff 
from a judgment of the vice-chancellor of the county 
Palatine, who has dismissed his action. The plain- 


tiff occupies, as tenant to the defendants, the ground 
floor of a warehouse in Manchester. After the lease 


*61 L. T. Rep. (N. 8.) 60. 








had been granted, the defendants, who retained in 
their occupation the cellar below the room demised to 
the plaintiff, commenced carrying on the manufacture 
of paper boxes, which required heat and dry air. They 
accordingly put up pipes to heat their cellar. The heat 
went up to the floor of the plaintiff's room, and to 
some extent prejudicially affected bis business, which 
was that of a dealer in twine and paper. The evi- 
dence appears to establish that the heat injures the 
plaintiff's stock of brown paper by drying it and pre- 
venting it from acquiring weight. The vice-chancellor 
considered it to be made out that the plaintiff had sus- 
tained an appreciable loss, but held that the defend. 
ants were not liable. The case was mainly put before 
the vice-chancellor on the ground that the defendants 
had given an implied warranty that the premises were 
proper for the purpose of a twine and paper ware- 
house, and that any thing done by the defendants 
which made them unfit for it was a derogation from 
their grant. The vice-chancellor, in my opinion, 
rightly held that there was no such implied warranty. 
Before us the case has been rested on other and more 
tenable grounds. It was first argued asa case of nui- 
sance. Now, the heat is not excessive; it does not rise 
above eighty degrees at the floor, and in the room it- 
self it is not nearly so great. If a person does what in 
itself is noxious, or which interferes with the ordinary 
use aud enjoyment of a neighbor’s property, it is a 
nuisance. But no case has been cited where the do- 
ing something not in itself noxious has been held a 
nuisance unless it interferes with the ordinary enjoy- 
ment of life, or the ordinary use of property for the 
purposes of residence or business. It would, in my 
opinion, be wrong to say that the doing something not 
in itself noxious is a nuisance because it does harm to 
some particular trude in the adjoining property, al- 
though it would not prejudicially affect any ordinary 
trade carried on there, and does not interfere with the 
ordinary enjoyment of life. Here it is shown that or- 
dinary paper would not be damaged by what the de- 
fendants are doing, but only a particular kind of pa- 
per, and it is not shown that there is heat such as to 
incommode the workpeople on the plaintiff's premises. 
Tam of opinion therefore that the plaintiff is not enti- 
tled to relief on the ground that what the defendants 
are doing isa nuisance. Then it was contended that 
there was an implied contract between the landlords 
and the tenant, of which the defendants’ proceedings 
area breach. The alleged contract is that the defend- 
ants would not do any thing to interfere with the 
plaintiff's trade. Now, to determine into what im- 
plied contract the defendants can be considered to 
have entered we must consider what was known to 
them when they let the property. They undoubtedly 
knew that the plaintiff took it for the purposes of his 
business as a twine and paper merchant, but it is not 
shown that they knew any thing as to his dealing in 
any particular class of paper. A case was alleged as to 
injury to tissue paper, but the evidence failed to es- 
tablish it; there was no evidence that the heat had in- 
jured it, and there was sufficient evidence to show that 
the heat in this room would not injure ordinary kinds 
of paper. The defendants are not paper merchants, and 
cannot be assumed to have known, as it is not a mat- 
ter of common knowledge that such a degree of heat 
would injure this kind of paper, and it would,in my 
opinion, be wrong to imply a contract on their part 
not to do any thing which would raise the tempera- 
ture to this extent. The plaintiff saw the boiler in the 
cellar, and, if he wished to have a temperature not ris- 
ing above the natural temperature of the air, he ought 
to have bargained fora stipulation in his lease that 
nothing should be done in the cellar which would raise 
the temperature on his floor. He asked to have a stove 
put into his room, which would give the defendants to 
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understand that it was not necessary for him to have 
the air in its natural state. In my opinion therefore 
there is no such implied contract as the plaintiff con- 
tends, and he is not entitled to complain of what the 
defendants are doing. He must try whether he can- 
not stop the hot air from coming in through the 
chinks in the floor. 


LinDLeEY, L. J. I have come tothe same conclusion 
as the vice-chancellor, though I do not quite agree 
with him as to the way of arriving at it. He 
founded his judgment mainly on the absence of any 
implied covenant that the property was fit forthe pur- 
pose for which it was taken, the plaintiff having at first 
rested his case on the implication of such a covenant. 
Before us the plaintiff has put his case better, viz., 
first, on the ground that what the defendants are do- 
ing amounts to nuisance; secondly, on the ground 
that what the defendants are doing isa breach of an 
implied covenant for quiet enjoyment, the premises 
being, as he alleges, fit for the purpose for which they 
are let, and being made unfit for it by the act of the 
lessors ; and, thirdly, which really comes to the same 
thing, that the lessors are by their acts derogating 
from their own grant. As regards the question of nui- 
sance, the lessors heat the air of their cellar so as to 
raise the temperature of the plaintiff'sroom. There is 
no evidence to show that the heat is such as to inter- 
fere with the comfort of the plaintiff's workpeople, 
but there is evidence to show that it damages one sort 
of paper sold by the plaintiff, and so to some extent 
interferes with his use of the demised property. The 
plaintiff contends that this establishes a case of nui- 
sance, and he relies upon Cooke v. Forbes, 17 L. T. R. 
(N. 8.) 371; L. R., 5 Eq. 166, in the head-note to 
which it is laid down that “it is no answer to a com- 
plaint by a manufacturer of a nuisance to his trade to 
say that the injury is felt only by reason of the deli- 
cate nature of the manufacture.”’ But that head-note 
goes too far, further than is warranted by the case. 
The defendants there were pouring into the air sul- 
phuretted hydrogen, a gas of an offensive and noxious 
character. Now, if aman pours gas of that descrip- 
tion into the atmosphere, he does it at his own risk, 
and it may well be that he is liable for any damage 
done by it to a neighbor, although such damage would 
not accrue if the neighbor’s manufacture were not of 
adelicate description. But there is a very broad dif- 
ference between poisoning the atmosphere with sul- 
phuretted hydrogen and doing something not in itself 
noxious and which makes the neighboring property no 
worse for any of the ordinary purposes of trade. Then 
as to the breach of an implied agreement for quiet en- 
joyment. We have here an agreement for a lease with 
nothing in it to show that goods requiring any particu- 
lar protection were to be kept on the premises. Bandy 
v. Cartwright, 8 Exch. 913, shows that under a demise by 
parol there is an implied covenant for quiet enjoy- 
ment. The lessors here are not at liberty to do any 
thing which will make the property unfit for the pur- 
pose for which it is let. The extent of the operation 
of a covenant for quiet enjoyment has been enlarged 
by the later authorities. In Sanderson v. Mayor of 
Berwick-upon-Tweed, Fry, L. J., in delivering the 
judgment of the Court of Appeal, says (51 L. T. R. 
(N. 8.] 497; 13 Q. B. Div. 551): “In coming to this 
conclusion we have not lost sight of the observa- 
tions on the nature of such a covenant which 
were made by Willes, J., in Dennett v. Atherton, 
L.R.,7 Q. B. 316, 326, 327. But it appears to us to 
be in every case a question of fact whether the 
quiet enjoyment of the land has or has not been inter- 
rupted; and where the ordinary and lawful enjoy- 
ment of the demised land is substantially interfered 
with by the acts of the lessor, or those lawfully claim- 
ing under him, the covenant appears to us to be 





broken, although neither the title to the land nor the 
possession of the land may be otherwise affected.’ 
This doctrine is in advance of the older authorities, 
but I accept it, and if the effect of what the defend- 
ants are doing had been to make the plaintiff's room 
unfit for storing paper, I should have been prepared to 
hold that there was a breach. But the evidence falis 
short of that, it does not show that the room is made 
unfit for a paper warehouse, but only that it is made 
unfit for storing a particular kind of paper. Now, ifa 
tenant wants extraordinary protection for a particu- 
lar branch of trade, he must bargain for it in his lease. 
Iam of opinion therefore that the vice-chancellor 
came to a correct result. 


Loprs, L. J. I am of the same opinion. I think the 
plaintiff cannot complain of what is being done as a 
nuisance. A man who carries on an exceptionally 
delicate trade cannot complain because it is injured by 
his neighbor doing something lawful on his prop- 
erty, if it is something which would not injure any 
thing but an exceptionally delicate trade. Cooke v- 
Forbes, supra, has been disposed of by Lindley, L. 
J. In the present case the defendants are not shown 
to have done any thing which would injure an ordi- 
nary trade, and cannot, in my opinion, be held liable 
on the ground of nuisance. Then as to the contention 
that the defendants have broken an implied agree- 
ment not to do any thing which will make the prop- 
erty unfit for the purpose for which it was let, we 
must look to what the defendants at the time of let- 
ting knew as to the purpose for which the demised 
property was to be used. They knew that it was to be 
used for a paper warehouse, but they did not know that 
it was to be used for the storage of a kind of paper 
which would be damaged if the temperature was raised 
beyond the natural temperature of the air. If the goods 
to be stored wanted that special protection, the plaintiff 
should have bargained forit. I agree therefore that 
the appeal must be dismissed. 
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CONSTITUTIONAL LAW— DUE PROCESS — 
CUSTODY OF LUNATICS. 
RHODE ISLAND SUPREME COURT, JUNE 29, 1889. 


PETITION OF DOYLE. 

A statute provided that an insane person might be placed in 
a curative hospital by his parents, guardian, relatives or 
friends, or if a pauper by the overseer of the poor, on cer- 
tificate of his insanity made by two practicing physicians 
of good standing. When so placed he might be, accord- 
ing to the statute, ‘‘ lawfully received and detained ” until 
discharged in one of the modes provided by the same stat- 
ute, none of which could be resorted to by the person con- 
fined, but all of which depended on the action of others. 
Held, unconstitutional because violating the constitu- 
tional provision for ‘‘ due process of law.” 

Charles A. Wilson and Thomas A. Jenckes, for peti- 
tioner. 


Ziba O. Slocum, Edwin D. McGuinness and John 
Doran, contra. 


Per CurtaM. This isa petition preferred by the pe- 
titioner, as guardianjof the person and estate of Mi- 
chael Gannon, and in behalf of said Gannon, for his 
delivery from confinement in the Butler Hospital for 
the Insane. Said Gannon was committed to said hos- 
pital upon the application of his wife, before the ap- 
pointment of the petitioner as his guardian, and is de- 
tained there under Public Statute of Rhode Island, 
chapter 74, sections 11 and 12, which enacts as follows: 


“§ 11. Insane persons may be removed to and 
and placed in Butler Hospital or State Asylum for the 
Insane, if they can be there received, and if not, in any 
other curative hospital for the insane of good repute 
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in this State, managed under the supervision of a 
board of officers appointed under the authority of this 
or some other State, by their parents or parent, or 
guardians, if any they have, and if not, by their rela- 
tives and friends, and if paupers, by the overseers of 
the poor of the towns to which they are chargeable; 
but the superintendent of said hospital shall not re- 
ceive any person into his custody, in such case, with- 
out a certificate from two practicing physicians of good 
standing, known to him as such, that such person is 
insane. 

*§12. Any person committed to the charge of any 
of said institutions for the insane, as aforesaid, in 
either of the modes hereinbefore prescribed, may be 
lawfully received and detained in said institution by 
the superintendent thereof, and by his keepers and 
servants, until discharged in one of the modes herein 
provided; and neither the superintendent of such in- 
stitution, his keepers or servants, nor the trustees or 
agents of the same, shall be liable, civilly or criminally, 
for receiving or detaining auy person 80 committed or 
detained.” 

Section 11 authorizes the confinement of insane per- 
sons in institutions for the insane within the State by 
their parents or guardians, and if they have none, by 
their relatives and friends, subject to the proviso that 
the superintendent sball not receive any person 
“ without a certificate from two practicing physicians 
of good standing, known to him as such, that such 
person is insaue.”’ Section 12 provides that the person 
so committed may be lawfully received and detained 
until discharged in one of the modes provided by said 
chapter, none of which however can be resorted to by 
the person confined, directly, as of right, in his own 
behalf. 

The petitioner contends that these sections are void, 
because they are in conflict with the Constitution of 
the State, article 1, section 10, and with the fourteenth 
amendment to the Constitution of the United States. 
We will consider the question under said amendment, 
the provision of the State Constitution being narrower 
in its scope, unless extended by construction. The 
special clause of the fourteenth amendment referred 
to is this, *‘ nor shall any State deprive any person of 
life, liberty or property without due process of law.’’ 
The contention is that sections 11 and 12 of chapter 74 
deprive the persons committed under them of their 
liberty without due process of law. Without attempt- 
ing to define the exact meaning of the phrase ‘** due 
process of law’ it suffices for the present inquiry to 
say that it means at least some legal procedure in 
which the person proceeded against, if he is to be con- 
cluded thereby, shall have an opportunity to defend 
himself. The sections of chapter 74 referred to do not 
provide such a procedure. The only safeguard against 
an improper commitment, which they afford, is the 
certificate of two practicing physicians of good stand- 
ing; a certificate which may be given entirely ex parte. 
We are not prepared to say that even so the sections 
would be void, if they were intended simply for the 
temporary detention, preliminary to or pending a 
proper judicial inquiry. The right of personal liberty 
is to be reasonably understood, and there are many re- 
straints which are allowed as consistent with it. Thus 
the passengers and crew of a ship are liable to re- 
straints other than those which are merely incident to 
their position on ship board. They must submit to 
such restraints as are necessary for due discipline and 
the general safety. So aman who attends a religious 
meeting is bound to observe the decorum appropriate 
thereto or he may be arrested and removed. The man 
who is committing or has committed crime may be 
taken into custody and held for trial. Children may 
be confined for instruction or punishment. Sick peo- 
ple in the delirium of fever may be held on their beds 











by force, and lunatics who are dangerous to them- 
selves or others may be shut up in the dangerous 
periods of their lunacy. The restraints in these in- 
stances are simply such as are appropriate to the oc- 
casions for them or necessary to public justice or 
security. In these and other such instances too the 
writ of habeas corpus, or a civil action for damages, is 
an effectual remedy for any abuse or excess in the re- 
straints imposed. See Cooley Constitutional Limita- 
tions, 339, 340, for other instances of permissible re- 
straint. 

The counsel for the respondents direct our attention 
to the cases of Jn re Oakes, Supreme Judicial Court of 
Massachusetts, January, 1845, 8 Law Rep. 122, and 
Denny v. Tyler, 3 Allen, 225. In the former case, an 
aged man was committed to an insane usylum by his 
son. On habeas corpus for his release, the court held 
that a person who is insane or delirious may be con- 
fined or restrained of his liberty by his family or oth- 
ers to such extent or for such time as may be neces- 
sary to prevent injury or danger to himself or others, 
and that the restraint may be in his own house or ina 
suitable asylum. In the second case, a married wo- 
man was committed to an insane asylum by her hus- 
band for care and treatment, and the court held that 
she was not entitled to be discharged on habeas corpus 
so long as the asylum was well managed and she was 
subjected to no unusual restraint or improper treat- 
ment, and her remaining would tend to her recovery. 
The commitment in both cases was to a private hos- 
pital. In the first the court found that the person 
confined was insane after full inquiry into the factson 
testimony. In the second, the fact of insanity does 
not seem to have been disputed. It does not appear in 
either case that the person confined was detained un- 
der any statute, whose constitutionality was ques- 
tioned or which precluded inquiry into the fact of in- 
sanity on habeas corpus. 

The peculiarity of our statute is this, that if said 
sections 11 and 12 be constitutional any person com- 
mitted under section 11 ‘*may be lawfully received 
and detained ”’ under section 12 until he is discharged 
in one of the modes provided by said chapter 74. He 
cannot be discharged on writ of habeas corpus if the 
sections be constitutional, since the proper function 
of the writ of habeas corpus is simply to discharge per- 
sons who are unlawfully restrained. The modes of 
discharge provided by chapter 74, are not modes which 
can be initiated or pursued by the person confined, 
but depend on the will and action of others. The per- 
sons confined may be removed from the institution 
where they are confined by the persons who have 
placed them there, or by the persons who have volun- 
tarily become liable for the expenses of keeping them 
there, section 13; or the superintendent may discharge 
them on the application of any relative or friend, with 
the written approval of the visiting committee of the 
trustees, section 14. The only other mode is by acom- 
mission appointed by a justice of the Supreme Court 
to inquire into the question of sanity and report 
thereon, and by the action of the justice on such re- 
port, sections 15, 16, 17, 18 and 29. Such commission 
however is to be appointed, not_at the instance of the 
person confined, but only on application by some 
other person, who, unless applying under section 29, is 
required, before the appointment, to pay or secure the 
payment of the expenses which are sometimes oner- 
ous. And moreover it is provided in express terms 
that no notice of the pendency of the inquiry before 
the commission shall be served on the person confined 
and that such person shall not have the right to confer 
with counsel, to produce evidence or be present at the 
inquisition. The report of such commission may be 
more worthy of credit than the mere certificate of two 
physicians; but inasmuch as the person confined can- 
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not himself initiate the proceeding, or take part in it 
in any way when initiated by another, we do not see 
how it relieves sections 11 and 12 of the objection that 
their effect is to deprive the persons confined under 
them of their liberty without due process of law. Itis 
not enough to answer that the persons are insane, 
since whether they are insane is the very question 
which ought to be determined before they are so com- 
pletely confined as not any longer to have power to in- 
stitute proceedings for their own relief or to be heard 
and ad duce evidence in their own behalf. 

The petitioner cites Portland v. Bangor, 65 Me. 120, 
and Underwood v. People, 32 Mich. 1. The first-named 
was the case of an alleged able-bodied vagrant com- 
mitted to the work-house pursuant to a statute of 
Maine by warrant of two overseers of the poor on an 
ex parte hearing. The court held the commitment 
void under the fourteenth amendment, because made 
without a judicial investigation first had to ascertain 
whether the charge against the person committed was 
true and without giving said person an opportunity to 
be heard. The case of Underwood v. People involved 
the constitutionality of a statute of Michigan. The 
statute provided that when in atrial for murder the 
defense of insanity is set up, the jury if they acquit on 
tha: ground shall so declare in their verdict, and the 
court shall sentence the accused to confinement in the 
insane hospital of the State prison until discharged by 
the governor on certificate of the circuit judge of the 
circuit where the trial took place and of the medical 
superintendent of the State insane asylum that he is 
no longer insane, said certificate to be given upon ex- 
amination by them after having been summoned to 
make it by the prison inspectors. The Supreme Court 
of Michigan held that the statute was unconstitutional. 
The reason more particularly dwelt upon by the court 
was that the proceeding contemplated for the dis- 
charge was not only inquisitorial and ex parte, but 
could not be set in motion except at the will of the 
prison inspectors; so that practically the liberty of the 
person confined was left to depend on their pleasure. 
The case is closely in point. In fact we do not see how 
it differs essentially, in the respect noted. from the case 
at bar. And see also State v. Ryan, 70 Wis. 676. Our 
conclusion is that the provisions under which the said 
Michael Gannon is held are unconstitutional and that 
the writ should issue. 
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ABSTRACTS OF VARIOUS RECENT 
DECISIONS. 

CONSTITUTIONAL LAW — INTER-STATE COMMERCE — 
TELEGRAPH COMPANIES—TAX.—Telegraphs being in- 
struments of inter-State commerce, and defendant’s 
lines in the city of St. Louis being used for transmis- 
sion of messages to all parts of the United States, 
neither the State nor the city can impose a privilege or 
license tax upon defendant. Almy v. California, 24 
How. 169; Crandall v. Nevada, 6 Wall. 35; State 
Freight Tax, 15 id. 232; Car Co. v. Nolan, 22 Fed. Rep. 
276; Leloup v. Port of Mobile, 127 U. S. 640. The State 
may tax such property, real or personal, of the defend- 
ant as is located within its borders, at such just rate, 
and in such manner, as the Legislature may prescribe, 
consistently with the laws of the State. Telegraph Co. 
v. Massachusetts, 125 U. S. 530. The State of Missouri 
has exercised that power and has provided how the 
property of telegraph lines shall be taxed through the 
medium of a board of equalization, thereby withdraw- 
ing the taxing power from the municipality. In no as- 
pect of the case therefore can the section of the ordi- 
nance in question be sustained as a valid exercise of 
any taxing power vested in the city. It is obvious, I 
think, that the ordinance cannot be upheld under the 











power conferred on the municipality “to regulate” 
telegraph companies. By virtue of such power, the 
city authorities may undoubtedly make reasonable 
regulations touching the location of telegraph poles, 
their height and size, and very likely, as was recently 
held by Judge Wallace in the southern district of New 
York (Telegraph Co. v. Mayor, 38 Fed. Rep. 552) may 
require them to be carried underground rather than 
overhead. The section of the ordinance on which the 
suit is based is not however a regulation of that char- 
acter, nor is it in any proper sense a regulation within 
the meaning of the city charter. The object of the en- 
actment was evidently to secure revenue for the mu- 
nicipality ; hence the burden imposed is a tax, and it 
is imposed in such form that it can only be regarded as 
a privilege or license tax which the city has no au. 
thority toimpose. U.S. Cir. Ct., E.D.Mo. Junel9, 
1889. City of St. Louis v. Western Un. Tel. Co. Opine 
ion by Thayer, J. 

EXPRESS COMPANIES — TAX.—The act of the 
Legislature of Mississippi imposing a tax on express 
companies doing business in the State is void as to all 
inter-State transportation, but valid as to all business 
to be exclusively performed within the State. It has 
been so repeatedly held by the Supreme Court of the 
United States that any tax imposed by uw State upon 
commerce passing from one State into another is in vio- 
lation of the Constitution of the United States, and 
void, that reference to these decisions is unnecessary $ 
the last decision on this question being Leloup v. Port 
of Mobile, 127 U. S. 640, and in which reference is made 
to a large number of decisions, commencing with the 
Freight Tax Case, in 15 Wall. 232. That was a tax ona 
telegraph company, but there isno substantial differ- 
ence between a telegraph company and an express 
company in this particular. It is held in these cases 
that a tax for the privilege of doing business in a State 
is a tax on the business in the State, and if the busi- 
ness is one of the agencies in carrying on the com- 
merce between the States, it is an interference with 
the commerce between the States, the regulation of 
which is exclusively confided to the Congress of the 
United States, and that such interference is prohibited 
by the Coustitution of the United States. The pur- 
pose and business of express companies is to transport 
gold, silver and articles of great value, and those re- 
quiring the most speedy and safe transit from one 
State to another, and for which the express companies 
receive extra compensation, and are strictly liable. I 
suppose there is scarcely an exception to this rule to 
be found, so that the tax imposed on the complainant, 
with all other express companies doing business in the 
State is in part, if not mainly, for the privilege of do- 
ing the express business in relation to this inter-State 
transportation, and so far as it relates to that portion 
of the business of the complainant, is by all these de- 
cisions unconstitutional and void. It is held that when 
the tax is for the privilege of carrying on the trans- 
portation exclusively within the State, it is not repug- 
nant to the Constitution, and that, when the portion 
not embraced in the transportation from one State 
into another can be separated, then only the inter- 
State transportation will be held void, the other valid. 
Under the decisions referred to in which it was de- 
cided that when a separation could be made between 
the inter-State and the purely local business, that 
which was inter-State was enjoined, and all must be 
enjoined in this case until the separation can be made, 
if such a separation is possible. The decision relied 
upon by the attorney-general for the State is the case 
of Osborne v. Mobile, 16 Wall. 479. I am satisfied that 
this case is virtually overruled by the case of Leloup 
y. Port of Mobile, 127 U.S. 640. U.S. Cir. Ct., S. D. 
Miss., May 25, 1889. United States Express Co. v. Hem- 





mingway. Opinion by Hill, J. 
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CONTRACT NOT TO RE-ENGAGE IN BUSINESS—INTER- 
PRETATION.—A partner in a fire insurance business 
sold to his partner his interest therein, together with 
the good-will of the firm, and covenanted that he 
would not engage in the fire insurance business in the 
county, or solicit business for any fire insurance com- 
pany, for two years from acertaindate. Held, that at 
the expiration of the two years he could resume the 
fire insurance business alone, soliciting and advertis- 
ing in the usual way. There is nothing in the terms 
of the agreement to indicate that his right to engage 
in such business was only a limited right; that is to 
say, while he had the right to establish an office and 
advertise his business, that he should be forever de- 
barred from the privilege of soliciting business, either 
in person or by private letter. Every man who is en- 
gaged in a legitimate and useful business has the un- 
questioned right to promote and extend that business 
in every fair and honest manner. He has the right to 
bring it to the notice of the public by advertisements 
in the press, by private letters or by personal solicita- 
tions. This is the right of every citizen. But he may, 
for a valuable consideration, waive or abandon this 
right, certainly within a limited area, or for a limited 
time; but before he can be held to do so, in favor of 
another, there should be no reasonable doubt of his in- 
tention todoso. It should not be left to inference. 
Personal solicitation, or by letters directed to indi- 
viduals, are the usual means resorted to by insurance 
agents in order to get policies taken in the companies 
they represent. The agent that would rely solely upon 
advertisements in the public press, ora sign over his 
office door, would probably transact an extremely lim- 
ited business. When therefore Bitner agreed not to 
solicit business for two years, he was evidently look- 
ing forward to re-engage in the fire insurance business 
after the expiration of that time, and when he did he 
hardly intended to deprive himself of the usual means 
of making his agency profitable. Armstrong and Bit- 
ner were in partnership in the real estate as well as the 
fire insurance business. By the fifth clause in the 
agreement Bitner was at perfect liberty to engage at 
any time in the real estate business, and he was only 
restricted from engaging in the fire insurance business 
for two years. The case of Hannav. Andrews, 50 Iowa, 
462, is very similar to the one before us. In that case 
Andrews sold to the appellant his interest in the real 
estate business and law practice in the town of E. The 
sale included the good-will, and Andrews agreed not 
to engage in either the real estate business or the prac- 
tice of law in that town for three years. After the expi- 
ration of the three years Andrews resumed the same 
business, and personally solicited some of the customers 
of the old firm, and who had continued to deal with the 
appellant, Hanna, after its dissolution, and some of 
these old customers went back and dealt with An- 
drews, and Hauna brought his action. In deciding 
against the appellant, the court said: “‘ By the terms 
of the appellee’s contract it was allowable for him after 
three years to re-engage in the land agency business, 
and the only question is as to what extent he may do 
so. It appears to us that, when the appellant provided 
for the return of the appellee to the business after 
three years, he opened the door to the appellee to 
come in and compete with himin every respect. 
The appellee, if applied to, could certainly accept 
the agency of the lands in question. He could 
certainly compete for the agency by general advertise- 
ment, by acquaintance, and by fidelity to business. 
The courts, we think, could not properly undertake to 
draw the line between such competition and that 
which should be carried on by more or less direct so- 
licitation.”’ And so we think that when the appellant 
in this case agreed that after the expiration of two 
years Bitner might resume the business of an insur- 





ance agent he gave him full liberty to compete with 
him in every respect that any other insurance agent 
could legitimately do. Before the dissolution of the 
firm of Armstrong & Bitner, defendant made extracts 
from the books of Armstrong & Bitner of the names of 
the policy-holders that were insured by that firm, and 
is now using them for the purpose of soliciting busi- 
ness. What we have said about the main question in 
this case practically disposed of this point. During the 
existence of a partnership one partner has the un- 
doubted right to make extracts or memoranda from 
the books of the firm. These extracts or memoranda 
he has equally the right to use in the prosecution of 
another distinct or legitimate business. There was 
nothing secret or confidential in the list of names that 
Bitner took. He could have obtained precisely the 
same information from the companies themselves, 
with however less convenience to himself. His agree- 
ment only prohibited him from using the knowledge 
he derived from these extracts, directly or indirectly, 
to the detriment of the business of Armstrong for the 
period of two years; and this agreement Bitner seems 
to bave kept. Besides all this, it would be nugatory 
for acourt of equity to attempt to restrain a party 
from using information he already possesses, and 
which he certainly could obtain from other sources 
than those complained of. If Bitner had the right to 
compete fully with Armstrong (and we have said he 
had), he had the right to use all the information he 
had in such competition. Md. Ct. App., June 11, 1889. 
Armstrong v. Bitner. Opinion by Stone, J. 
CRIMINAL LAW—DISORDERLY HOUSE—EVIDENCE— 
CONSTITUTIONAL LAW.—(1) Upon trial for maintaining 
a disordely house by permitting lewd persons to fre- 
quent it, evidence not only of the bad reputation of 
the women resorting there, but of specific acts of un- 
chastity committed by them elsewhere than on the 
premises in question is admissible. Evidence of the 
general reputation of the house was inadmissible, but 
the general reputation of those who frequented it was 
admissible for the purpose of characterizing the house 
and showing the object of their visit. Henson v. State, 
62 Md. 233, 235; Herzinger v. State, ante, 81. And as 
the object of the inquiry was to show the disreputable 
and degraded character of the women who found ad- 
mission to the house of the traverser, it was unques- 
tionably competent to show it either by proof of gen- 
eral reputation or by proof of particular acts of lewd- 
ness, to the knowledge of witnesses, and it could make 
no difference where such acts occurred. (2) A bar- 
room or dance-hall, with music, kept with intent to 
bring together and entertaining prostitutes, and men 
desirous of their company, if such persons habitually 
assemble there to drink and dance together, may be a 
disorderly house, though the house is quietly kept, 
and no conspicuous improprieties are permitted 
within it. If in fact the place was kept by the traver- 
ser for the purpose and with the intent of bringing to- 
gether and entertaining prostitutes, and men desirous 
of their company, and such persons habitually assem- 
bled there to drink and dance together, the jury might 
well find the house to be disorderly, within the mean- 
ing of the indictment, and according to settled princi- 
ples of law. It does not require, in a case like the pres- 
ent, that there should be acts violative of the peace of 
the neighborhood, or boisterous disturbances, or open 
acts of lewdness shown, in order to constitute the 
place a disorderly house. The habitually assembling 
there of lewd women, and men desirous of their com- 
pany, to drink and dance together, must necessarily be 
hurtful to the public, and tend to scandalize the neigh- 
borhood. It is an outrage against common decency 


and common morality, and could have no other effect 
than the corruption of the morals, bonesty and good 
habits of the people, and that constitutes the place 8 
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nuisance. 3 Greenl. Ev., § 184. The common-law form 
of an indictment specially adapted to a case like this 
simply charges that the party accused did keep and 
maintain acertain common, ill-governed and disor- 
derly house for public dancing and music; and in said 
house, for his own lucre and gain, did cause and pro- 
cure divers persons, as well men as women, of evil 
name and fame, and of dishonest conversation, to fre- 
quent and come together, to the great damageand com- 
mon nuisance of the public, ete. 2 Chit. Crim. Law, 
673. The crime consists in the keeping of the house as 
aplace of habitual or common resort of people of evil 
pame and fame, and of dishonest conversation, there 
to consort together, thus affording opportunities for 
and temptations to the indulgence of their bad habits 
and passions, to the evil example and scandal of the 
neighborhood. Cheek v. Com., 79 Ky. 359, 362; 
Thatcher v. State, 48 Ark. 60; Com. v. Cardoze, 119 
Mass. 210. (3) The Constitution of Maryland, article 
15, section 5, declaring that the jury shall be judges as 
well of law as of fact in criminal cases, dves not pro- 
hibit the court from instructing the jury on the law, 
when they unanimously request it. It has been held 
by our predecessors that this provision of the Consti- 
tution is merely declaratory, and did not alter the pre- 
existing law regulating the powers of the court and 
jury in the trial of criminal cases. Franklin v. State, 
12 Md. 236. Both before and since the constitutional 
declaration upon the subject, it was and has been the 
practice of judges iu some parts of the State to decline 
to give instructions to the jury in criminal cases under 
any circumstances, while in other parts of the State it 
has been the practice for the judges to give advisory 
instructions, when requested so to do. It seems to 
have been regarded as entirely a matter of discretion 
with the judge, there being no positive duty requiring 
him to pursue the one course or the other. Whenever 
however the judge has thought it proper to instruct, 
it has always been deemed necessary that he should 
be careful to put the instruction in an advisory form, 
so that the jury be left entirely free to find their ver- 
dict in accordance with their own judgment of the 
law as well as the facts. The instruction, when given, 
goes to the jury simply asa means of enlightenment,and 
not asa binding and positive rule for their govern- 
ment, as it does in civil cases. The judge therefore 
cannot, by any instruction given in a criminal case, 
bind the jury as to the definition of the crime, or as to 
the legal effect of the evidence before them. He can 
only bind and conclude the jury as to what evidence 
shall be considered by them, he being the exclusive 
judge of what facts or circumstances are admissible 
for consideration. ‘The practice of instructing the jury, 
within the limitations and under the restrictions just 
stated, has received the sanction of this court upon 
More than one occasion, and such practice must now 
be regarded as fully authorized. Wheeler v. State, 42 
Md. 563, 569; Broll v. State, 45 id. 356; Bloomer v. 
State, 48 id. 521, 538; Forwood v. State, 49 id. 537; 
Swann v. State, 64 id. 425. And such practice is 
founded in the soundest practical reason and good 
sense; for though the juries are made judges of the 
law, they are unlearned, and are not infrequently com- 
posed, in part at least, of persons wholly uninstructed 
as to the laws under which they live. When sworn 
upon the panel, it becomes their duty to decide the 
case according to the established rules of law of the 
State, and not according to any capricious rules of their 
own; and it must be supposed that they are always de- 
sirous of performing their duty, and making their ver- 
dicts conform to law. To enable them to accomplish 
that object, no proper light should be withheld from 
them. In the argument of the case before them by 


counsel, text-books, no matter of what authority, or 
whether of any authority at all, reported decisions of 








all grades of courts, from the highest to the lowest, 
and no matter where made, are read to the jury, 
with the glossary of counsel, to enforce .certain theo- 
ries; and the jury are required to discriminate and 
decide, upon the authorities cited, as to what is the 
law in their own State which they ure sworn to ad- 
minister. In such state of doubt and perplexity, is it 
not reasonable and proper that they should have the 
advisory aid of the judge who is supposed to know 
what the law of the State really is, and who has the 
ultimate power of revising and setting aside their ver- 
dict, if they should mistake and misapply the law to 
the injury of the accused? It would seem that there 
could be no room for a diversity of opinion upon this 
question, and no case could more fully illustrate the 
propriety of the practice than the present. Md. Ct. 
App., June 12, 1889. Beard v. State. Opiuion by Al- 
vey, C. J. 

EVIDENCE—CONFESSIONS.—U nder the Code of 
Criminal Procedure of Texas, article 750, allowing a 
confession made by defendant while in custody to be 
used in evidence, if, in connection with the con- 
fession, “*he make statement of facts or of circum- 
stances that are found to be true which conduce to 
establish his guilt,’’ a statement of such facts by de- 
fendant, which are true, but are found to be so on the 
statements of another, and not as a result of defend- 
ant’s statement, does not authorize the admission of 
the confession in evidence. Strong reasons can be 
given in favor of the admissibility of the confession. 
Let us take a case of murder. B. is hunting in a for- 
est in which are situated several caves near together. 
He enters a cave and finds the body of a man, evi- 
dently murdered by some one. The murder was com- 
mitted with a sharp-edged instrument. His curiosity 
aroused, he continues to search, and, in another cave, 
near that containing the body, he finds concealed ina 
crevice a bloody dirk, and, continuing his investiga- 
tion, he finds, under a rock, a purse containing twenty 
gold pieces of the denomination of 320. He goes to his 
neighbor and, telling him nothing of his discoveries, 
induces him to accompany him to the caves, and 
shows to him all he has discovered. Neither discloses 
to any one what they had seen. They keep their se- 
cret, believing this to be the best course to pursue in 
order to detect and arrest the murderer. Circum- 
stances point to C. as the guilty party. He is arrested, 
and confesses his guilt, stating that at a certain time 
**he and deceased met in that forest; that he killed 
deceased with a dirk; killed him for his money; took 
from his person a purse containing twenty twenty-dol- 
lar gold pieces, and concealed them in a cave near the 
cave in which he hid the body.” Upon the trial B. 
and his neighbor swear that they never disclosed to 
any person, either by word or otherwise, what they had 
seen in the caves. Under the above state of case, are 
the confessions of C. competent—admissible in evi- 
dence? He (C.) made a statement of facts and circum- 
stances which were found to be true, and conduced to 
establish his guilt, but they were not found to be true 
by means of the information obtained from C.; they 
had already been discovered. Inthe case put it is evi- 
dent that C.’s knowledge of the facts was obtained 
through his guilty participation in the murder, and 
not from B. or his neighbor, or others through them 
or either of them. But the illustration presents a rare 
case indeed, such as would not arise in a thousand 
cases. Honest and truthful men, through prudential 
considerations, conceal such discoveries. They must 
disclose such matters, and that promptly, at least to 
some of their neighbors. On the other hand cogent 
reasons will be found in support of the rule that the 
facts and circumstances must be discovered in pursu- 
ance of the information received from the defendant. 
A crime is committed. The news spreads until it ison 
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the tongues of men, women and children. The accused 
is arrested, and, being placed in a fearful condition, 
becomes alarmed. Officers and friends, believing him 
guilty, suggesta confession. Believing that it would 
be better for him, or that his life would be saved by so 
doing, he confesses, and, having heard in some way of 
the true facts, or some of them, though by what 
means or from what source is a mystery to others, he 
relates them, or onvof them. This is found to be true, 
and, conducing to establish his guilt, his confession is 
received in evidence, and conviction usually follows. 
We believe that the statute requires that the facts and 
circumstances stated by the accused must be found 
true in pursuance of or by means of the information 
received from the accused, and that if they are found 
to be true from any other source than that emanating 
from defendant his confession will not be admissible. 
Tex. Ct. App., June 15, 1889. Crowder v. State. Opin- 
ion by Hurt, J. 


SLANDER—WITNESS—PRIVILEGE.—The privilege of 
a wituess in testifying is absolute, and he is not liable 
in a civil action for any reflections thrown out in de- 
livering his testimony. The motion for a reargument 
is overruled, and would need no further notice but for 
the fact that in their reasons in support of it counsel 
have said the decision in Maulsby v. Reifsnider, 14 
Atl. Rep. 505, rendered on the same day, is utterly in- 
consistent with it, and the court is thus placed in the 
position of having given two irreconcilable judgments 
upon the same subject, on the same day, because *‘ the 
most subtle and ingenious mind that was ever trained 
in the law can suggest no sound reason why an attor- 
ney should possess a more qualified privilege than a 
witness.”’ This court always receives with deference 
and respect the opinions, as well as the arguments, of 
eminent and learned lawyers of our Maryland bar, but 
it is seldom we are favored with one couched in such 
peremptory and unqualified language as this. One 
reading it would suppose that it was certain that the 
privileges of advocates and witnesses had always been 
regarded as standing upon precisely the same ground, 
that no distinction ever had been or could be drawn 
between them, and that no judge had ever ventured 
to express or suggest 2 doubt upon the subject. But 
this is a mistake. Kennedy v. Hilliard, 10 Ir. C. L. 
195, was a case where an unsuccessful attempt was 
made to sustain an action against a party for a libel 
contained in an affidavit made by bim as:a witness, 
and where the court had expunged the irrelevant 
statement from the affidavit as prolix, impertinent and 
scandalous. It was decided by the Irish Court of Ex- 
chequer in 1859. The opinions delivered by the sev- 
eral judges seem to be quite as able and well reasoned 
as any to be found in the English decisions on the 
same subject, and have, in fact, been specially com- 
mended by English judges. Greene, B., in his opin- 
ion, after stating the contention of counsel that the 
qualification of pertinency or relevancy which is at- 
tached to the privilege in case of words spoken by an 
advocate in behalf of his client applies also to words 
spoken or written in the course of a judicial inquiry 
by a party or a witness, says: ** Now, assuming the in- 
quiry as torelevancy to be open and material, in the 
case of language used by a counsel, as in Brook v. 
Montague, Cro. Jac. 90, and Hodgson v. Scarlett, Barn. 
& Ald. 232, I cannot find any satisfactory authority for 
the position that it is so in the case of a party toa pro- 
ceeding or a witness. Considering the foundation of 
the rule, which is that public policy requires that a 
man shall not be deterred by the fear of an action 
from instituting a legal proceeding, or giving full and 
free testimony for the advancement of justice, I do 
not see how the protection intended to be afforded to 
such a person can have its full and effectual operation 
if he is, at his peril, to see the relevancy aud perti- 





nence of his statement. A counsel, being legis peritus 
aud retained for aclient, and being at liberty to exer. 
cise his own discretion, may possibly be differently cir. 
cumstanced. It may not be reasonable to expect from 
him a greater degree of circumspection.”’ So again in 
Seaman v. Netherclift, L. R., 2 ©. P. Div. 53, de 
cided in 1876, Chief Justice Coleridge referred to the 
same subject, and said: ** It isnot necessary to discuss 
the case of counsel; but it may be observed thot their 
privilege is at least not greater than that of parties, 
and that it may be less; for it has never yet been de. 
cided that they would not be subject to an action for 
words spoken, even during the conduct of a case, if the 
words were irrelevant, mala fide, and spoken with ex- 
press malice.”’ In fact, a careful study of the English 
cases will show, 1 think, that while the courts have 
with great unanimity held that the privilege should be 
absolute and unqualified in respect to witnesses and 
parties, there have been many expressions of opinion 
by individual judges, and even some decisions by the 
courts, to the effect that there should be a qualifica- 
tion to the privilege of advocates. In regard to them 
the controversy all along seems to have been whether 
their privilege should be of the same character as that 
conceded to witnesses and parties, and it was not set- 
tled until the decision of the Court of Appeal in Mun- 
ster v. Lamb, L. R., 11 Q. B. Div. 588, decided as re- 
cently as 1883, even if that case has settled it. The 
great importance to the administration of justice that 
witnesses should testify with minds absolutely free 
from the apprehension of being annoyed by civil ac- 
tions for any thing they may say as witnesses has 
already been pointed out. They are commonly un- 
trained in legal learning, and often timid and unedu- 
cated. They are brought into court by the mandate 
of the law, and compelled to testify, usually, for the 
benefit of others. On the other hand, lawyers practice 
their profession voluntarily, and for their own emolu- 
ment. By their professional training they are taught, 
and it is their business to know, what is pertinent or 
relevant to the trial of acase. They are educated and 
intelligent men, and their position is a most honorable 
and important one. Their legitimate privileges are 
very great, and it seems to me, with great deference to 
the differing opinions of others, not unreasonable that 
they should be held civilly responsible to parties in- 
jured by an abuse of them. Nor does there seem to be 
the same strong ground of public policy for protection 
in their case. At ail events, it was perfectly compe 
tent for this court, having the questions before them 
for the first time in these cases, to follow and adopt the 
current of the American decisions in regard to the 
privilege of the advocate, and to follow and adopt the 
rule of the English courts as regards the privilege of 
the witness. This is what has been done, and it does 
not seem to me that the privileges of the two areso tied 
together, either by reason or authority, as to make 
these decisions inconsistent and irreconcilable. Md. 
Ct. App., Jan. 17, 1889. Hunckel v. Voneiff. Opin- 
ion by Miller, J. 
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CORRESPONDENCE. 


THE NEAGLE CASE. 
Editor of the Albany Law Journal: 

In your issue of the 12th inst. your correspondent, 
with respect to the Neagle case, puts a pertinent ques- 
tion, the understood answer to which is also made a 
point by Justice Sawyer in his able summing-up opin- 
ion—a point especially applicable to that locality, but 
a point which goes mainly to the question of justifica- 
tion and not particularly to that of jurisdiction. 

It seems to me there is but one impregnable position 
showing the exclusive jurisdiction of the United 
States courts over the case, which is, the president is 
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required by the Constitution to ‘‘take care that the 
laws be faithfully executed,’’ in obedience to which 
mandate he through his attorney-general imposed 
upon the marshal the duty of safely conducting or es- 
corting Justice Field to the court to be held as estab- 
lished by the United States law, in performing which 
duty any hindrance, obstacle or danger could be legally 
removed, overcome or guarded against anywhere in 
the country, or nation, no matter in what form the 
opposition might appear, whether that of the elements, 
State rebellion, mobs, Indians, or otber individuals or 
forces whatsoever. And the size or seriousness of the 
opposition does not affect the question. It is in fact 
the same question raised by the great rebellion when 
United States officers were opposed and prevented 
from reaching their posts of duty in the Southern 
States. 

The doctrine of State rights or State sovereignty, 
which yet is clashing with Federal supremacy, is more 
beautiful in theory than it is easy to settle and adjust 


in practice. 
J. B. DALEY. 
PRATTSVILLE, N. Y., October 14, 1889. 


“ NuLLUM Tur NEGorIt.”’ 
Editor of the Albany Law Journal: 

In the issue of your paper of June 8th, I observe a 
letter from W. R., in which he says: ‘‘I notice in the 
opinion of the California Supreme Court the Latin 
quotation ‘id est nullum tut negotii.’ Can you or 
any of your readers inform'me from what author it is 
taken ?’’ and you answered, **‘ We guess that the Latin 
is a coinage.” I would suggest that it was originally a 
college joke. It is reproduced by Oliver Wendell 
Holmes in the Autocrat of the Breakfast-table: ‘What 
did I say to the Schoolmistress? Permit me one mo- 
ment, [ don’t doubt your delicacy and good breeding; 
but in this particular case, as I was allowed the privi- 
lege of walking alone with a very interesting young 
woman, you must allow me to remark in the classic 
version of a familiar phrase, used by our Master Ben- 
jamin Franklin, it is nudlum tui negotii.” 

Holmes, I think, has rendered it classic for the first 
time, by making it part of that most delightful and 
fragrant of all tbe storehouses of American table- 
talk. 


RocueEster, N. Y., October 7, 1889. 
nal 
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BUSWELL ON LIMITATIONS AND ADVERSE POSSEs- 
SION. 

Mr. Henry F. Buswell has essayed a subject in 
which he has had distinguished predecessors, and one 
very recently —Mr. Wood. The present work is con- 
cise, covering only some 700 pages, of which only 550 


‘are of text — quite a contrast to Mr. Wood’s elephant- 


ine volume. We do not desire to institute any com- 
parisons, because we have a high authority for believ- 
ing that they are ‘‘ odorous,’”’ but they are inevitable 
to the editorial judgment, and so we must be indulged 
in saying that from a somewhat hasty examination 
we should deem Mr. Wood’s to be the more practical 
and Mr. Buswell’s the more scholarly. One seems to 
us the work of a keen, practical case-hunter, the other 
that of a reflective student. Each must have its value. 
Mr. Buswell has not neglected cases—his table covers 
fifty pages. His index of some thirty pages seems in- 
adequate. For example, we have ‘“‘ usury,” but not 
“user.” We do wish that writers of English would 
not use Latin and French lingos, or if they will, that 
they would move to Pennsylvania, the home of such a 
barbarous phraseology. So ‘‘ semble” tous. The sub- 
ject in hand is not distinguished so much by differences 





of statutes as by differences of adjudications, and 
these the author treats very neatly in comprehensive 
notes, here and there. It is almost needless to say 
that Little, Brown & Co., the publishers, have done 
their part with well-nigh unapproachable excellence. 


CROSWELL ON EXECUTORS AND ADMINISTRATORS. 

This is a new work by Mr. Simon G. Croswell, on a 
subject upon which there is no lack of old and ap- 
proved treatises. The writer has long believed that 
general works on this topic have outlived their useful- 
ness because every State has a statutory system of de- 
tail of its own, and the universal principles have long 
been well settled and are of a nature little susceptible 
of change. In the present work, for example, is an 
appendix of selected State statutes covering 100 pages. 
Such a selection cannot be very useful, for no one 
would rely on any thing short of the statutes of the 
State in question. The author alludes to this objec- 


tion in his preface, but thinks that the subject is sus- 


ceptible of useful treatment as an organic whole. To 
determine how far Mr. Croswell has succeeded would 
require a more prolonged examination than the editor 
of a weekly journal can give. He seems to have stated 
the principles well, but at points he labors under the 
intrinsic embarrassment of the statutory details and 
differences. We do not doubt that the work will be 
useful and acceptable to those who have no work on 
the subject, and that others will not go amiss in acquir- 
ing it, on the principle of *‘the multitude of counsel- 
lors.”’ Little, Brown & Co., Boston. 
ScHOULER’s DomEsTIC RELATIONS. 

The fourth edition of this standard work is issued 
in attractive form by Little, Brown & Co. of Boston. 
It is the best work of the kind, and has long had that 
reputation at the bar and on the bench. Although 
there are separate and more detailed works on some 
branches of this general subject (including one by Mr. 
Schouler on Husband and Wife), yet as a compendium 
of the whole this treatise is unrivalled. Mr. Schouler 
says he has embodied the latest decisions. 


Wait’s FRAUDULENT CONVEYANCES. 

The second edition of this treatise by Mr. Frederick 
S. Wait, published by Baker, Voorhis & Co. of New 
York, is a handsome volume of some 850 pages. It is - 
a well-known work, and is extensively cited by coun- 
sel and judges in every State. It has enjoyed a sub- 
stantial monopoly of the subject. It deserves the 
reputation which it has acquired asa convenient and 
intelligent commentary and digest of this import- 
ant branch of the law. The first edition, published 
in 1884, was quickly exhausted. Much new mat- 
ter has been embodied in the present, and the most 
recent cases are cited. The work needs no critical 
commendation, for its merits are well understood. 
The author says in his present preface that the relaxa- 
tion of remedies against the person has increased the 
number of fraudulent debtors, and thinks that “* some 
new barrier should be erected for the protection of 
honest people.’”’ Let them erect their own — use care 
and discretion in credits. The creditor class are gen- 
erally to blame for their own losses, through rivalry, 
eagerness and greed. 


——$—$-<—————— 
NOTES. 


‘HE trial of the persons accused of the murder of the 

late Dr. Cronin is now going on in Chicago, but, ac- 
cording to the newspaper reports, it is not likely to 
make rapid progress. The initial cause of delay is the 
difficulty in getting a jury, due to the free use of chal- 
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lenges. In England this privilege is little used, and we 
are strange to the numerous points which may be raised 
ou challenges for cause, and to the more speedy effect of 
peremptory challenges. ‘To the number of the former 
there is no limit, and in Chicago the practice just now 
seems to be, first, to elicit from the proposed juryman 
an admission that he has read the account of the case 
in the papers, and then to make him confess that be has 
formed an opinion upon it. Asa rule this course appears 
to be successful, and he is forthwith pronounced to be 
disqualified; but, if this result is not obtained, then he 
is summarily dismissed by a peremptory challenge. In 
England thirty-five of these were originally allowed, 
the number being in some mysterious way fixed upon 
as being one less than the complement of three full ju- 
ries, and, in any case, a sufficient number to allow the 
most timorous man to challenge out of mere caprice. 
The institution itself Blackstone characterizes as full 
of that tenderness and humanity to prisoners for 
which our English laws are justly famous. Perhaps the 
tenderness and bumanity would have been more ap- 
preciated in other directions. At any rate, while it has 
expanded elsewhere, it has diminished here, and the 
number now allowed is twenty. It is the same at Chi- 
cago, and as the number of the prisoners is five, the 
whole number of peremptory challenges available is 
one hundred. The general result, after the court 
had sat for nine days, was that, while two hun- 
dred and eighty-five persons had been summoned, 
not a single juror had been chosen. At that stage 
the judge remarked that if, owing to the interest 
taken in the case, and the extent to which it had been 
published, it should not be possible to get a jury abso- 
lutely without including persons who had formed im- 
pressions, he would then take the next best that could 
be assembled and proceed with the case. This was 
about a fortnight ago. Since then little further pro- 
gress appears to have been made, and the prisoners 
have now exhausted seventy of their peremptory chal- 
lenges, while the State has used up forty-nine; but if 
the law is the same as in England, these latter chal- 
lenges are not strictly peremptory. With us the crown 
can challenge peremptorily until the panel is ex- 
hausted; but if this happens before a jury is obtained, 
then these challenges are gone through again, and 
must now be made good as challenges for cause.—Sov- 
licitors’ Journal. 


American lawyers of a certain class have lately be- 
gun to abuse the English common law, and one of 
their judges, in a monthly magazine, has described our 
common ancestors, three hundred years ago, as bar- 
barians, in intellectual standard children as compared 
with Americans, and not as far advanced as Bulga- 
rians now, and asks why the Americans should try to 
find out the opinion of Lord Coke, who was guilty of 
an infamous prosecution, or of Sir Francis Bacon, who 
sold justice; why, in short, should they not stop rum- 
maging the old books and think a little for themselves? 
The Washington Law Reporter, in commenting on the 
Maybrick case, improves on this criticism, and asks 
why the common law in the English criminal courts, 
*“the old beast ’’ (with an adjective), as Pennsylvania's 
great jurist, Judge Jeremiah Black, more forcibly 
than elegantly styled it, ‘‘ continues to shock the civil- 
ization of the age?” After this outburst it continues 
as follows: “A man in England on trial for his life 
may now, it is true, have the right of counsel, and may 
cross-examine the witnesses who testify against him, 
but that is about the only improvement. The right to 


testify in his own behalf is still denied him, and, what 
is far worse, however much the judge may -rr in his 
rulings, however openly or defiantly he may violate 
the rules of evidence, however much he may override 


of fact and of law, however deftly and cunningly he 
may mould by the bias of that charge the pliant minds 
ofan ignorant jury; in short, however unfairly the 
trial may have been conducted, yet there is no appeal, 
no court of review, no redress. Were the issue in- 
volved amere matter of so much money, or even of 
the ownership of a sucking calf ora stray pig, the rul- 
ings of the trial court could be reviewed and justice be 
eventually secured; but as only the life of a human 
being is at stake this ‘old beast,’ which can find no 
better way of punishing its criminals than by choking 
them to death with the end of a rope, will listen to 
nothing of the sort. Such are the criminal courts of 
England in this year of our Lord 1889. In this coun- 
try, were a judge to take the place of counsel by de- 
livering such an argument to the jury, as appears from 
all accounts to have been delivered by Mr. Justice 
Stephen in the Maybrick case, a court of review would 
set the verdict aside in about as little time as it took 
the jury to render it.” Better judgment and more re- 
serve of language might have been expected from a 
journal published at the capital of the United States 
and holding a semi-official position. If a court of re- 
view in the United States would set aside the verdict 
in the Maybrick case on the ground that Mr. Justice 
Stephen’s *‘ argument to the jury”’ prejudiced the re- 
sult, that **old beast the common law”’ will be pre- 
ferred on this side of the Atlantic to the new monster 
on the other side, evidenced by Mrs. ‘Taylor’s case and 
the Kring case.—London Law Journal. 


——__—_ 


COURT OF APPEALS DECISIONS. 
er following decisions were handed down Tues- 
day, October 15, 1889: 

Judgment affirmed—People, respondent, v. J. Tall- 
man Rudd, appellant.——Order affirmed—Matter of 
application of Edward Annan and of Francis E. Pinto. 
—Judgment affirmed—People, appellants, v. John D. 
Riordan, respoudent.—Motions to amend remittitur 
denied with $10 costs in each motion—Matter of the 
accounting of Nathaniel Niles, as administrator, eto. 
—— Motion for reargument denied, and remittitur 
amended so as to grant a new trial, costs to abide the 
event—John H. Riker, respondent, v. Sampson, Samp- 
son & Co., impleaded, ete., appellants. Motion to 
amend remittitur granted on payment by the appel- 
lant of all costs subsequent to the serving of the de- 
murrer—Sarah Wartman and others, respondents, v. 
Mary A. Robinson, impleaded, etc., appellant. — 
Motion to open default granted without costs—Justus 
Heilbrown and others, respondents, v. Henry McAlee- 
nan, appellant.—Motion to open default granted 
without costs— Herman Cohen, appellant, v. Asa 
Morehouse and others, respondents. ——Motion to dis- 
miss denied with $10 costs—H. Nelson Curtice, re- 
spondent, v. Amasa B. West, appellant. Motion to 
dismiss granted with $10 costs—Francis Vail v. Eliz 
A. Vail, individually and as executrix. Motion to 
dismiss denied with costs—Gamilie Hugguns, appel- 
lant, v. Christopher Riley, respondent.—Motion to 
dismiss denied with $10 costs—Van Rensselaer Get- 
man, as executor, etc., appellant, v. Alonson B. Inger- 
soll and another, respondents.——Motion to open de- 
fault denied with costs—Matter of the Water Com- 
missioners of Amsterdam v. Stephen Collins. —Mo- 
tion to transfer to first division granted; case recalled 
te be put at the head of the general calendar—Harriet 
Read, appellant, v. New York Central and Hudson 
River Railroad Company, respondent. 

The court then adjourned until Wednesday, Octo- 
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CURRENT TOPICS. 


R. GEORGE H. SMITH, of California, in an 
Mi article of eighteen pages in the current num- 
ber of the American Law Review, elaborates the 
theory that ‘‘the law” is not statutes and judicial 
decisions, but that these are only evidences of the 
law; that there is nothing wrong or uncertain about 
“the law,” but that every fault or defect is attribu- 
table to the legislators and judges. We have heard 
this sort of utterance before, Itis one of the favor- 
ite theories of Mr. Carter, oracle and nursing father 
of the common law in and for the State of New 
York, and of Professor Dwight, grandfather of the 
same. But we confess we cannot understand it. It 
is too deep for us. The same gentlemen shout stare 
decisis until they are red in the face, and so we sup- 
pose the decisions are all we have to look to as the 
sources and foundation of the common law. All the 
right reason and good sense and common customs 
and old traditions in the world will not prevail 
against an adjudication of an ultimate court of 
competent jurisdiction, We cannot dig into the 
common breast of mankind and disinter those uni- 
versal and axiomatic principles of justice and equity 
of which these apostles prate, and set them up as 
“the law.” The difficulty is that mankind has no 
common breast or reason. Every man has his own 
way of arguing and believing, and his own pecu- 
liar views of what “the law” ought to be and 
therefore is. So society is obliged to select certain 
men, called magistrates or judges, and depute them 
to represent the average or common sense of what 
should be ‘‘ the law,” and to declare that all citizens 
must abide by their declarations as ‘‘the law.” 
This can only be done in judicial decisions. 
Therefore however men may quibble, these are 
“the law ” just as much as the New Testament is 
the gospel. They are the only resort of the com- 
munity to ascertain what the law is. Now Mr. 
Smith says: ‘‘The law therefore may be briefly de- 
scribed as consisting mainly of the principles of 
justice or natural reason, highly developed by the 
scientific labors of a long series of able jurists — 
which constitute the normal part of the law — and 
partly, but in a much smaller degree, of exceptional, 
and sometimes unreasonable, rules, established by 
statute and judicial precedent or custom. The 
latter is temporary only in its nature, and to be re- 
garded as exceptional and abnormal; and where op- 
posed to reason is called law or jus, not because it 
is truly such, but on the same ground that the Ro- 
man lawyers called the decisions of the Pretor jus, 
when even erroneous, ‘relatione scilicet facta, non ad 
id quod Pretor ita facit, sed ad alium quod Pretorem 
Jacere convenit.’ Hence Sir Mathew Hale is to be 


commended for disregarding this portion of the law 
Vor. 40— No. 17. 





in his definition, and in defining the law as ‘the 
common rule for administering justice.’ From these 
considerations it is obvious that the law cannot be 
uncertain — as can be readily seen by considering 
separately its parts, or the jus gentium and the jus 
civile.” This in our opinion is a mere metaphysical 
quibble. He elsewhere says “an erroneous decis- 
ion is not law, and must in general be disregarded.” 
Not so; it is the law; that is, the rule of action, so 
long as it stands recognized as such, and it may not 
be disregarded without danger. It ought not to 
be the law, but it is. All this, in our humble, un- 
metaphysical and very plain judgment, is a frivolous 
and useless quibble about words. Men can rely on 
and be guided by evidence alone. So in fact, soin 
law. The facts are the physical truth; the law is 
the intellectual and moral truth. But neither can 
be disclosed or discovered except through evidence, 
and that evidence stands for that truth. There can 
be no ruling idea of the truth back of or beyond the 
evidence. Take it in fact; on the first trial of a 
cause the evidence shows certain things; these are 
the facts for the time, and must control the verdict. 
Perhaps on a new trial different evidence will show 
a different state of things; these then become the 
facts. Take it inlaw; the judges hold thus and so; 
this is the evidence of the law, and consequently the 
law, for the time; perhaps in the course of time 
and in physical and intellectual progress they hold 
differently; this then becomes the law. All these 
gentlemen admit that the law is flexible and sus- 
ceptible of change and adaptation. This they claim 
as one of its shining virtues. But how, under their 
argument, can this be? As a legal satirist once 
said, ‘‘ Law is Law.” Witchcraft was once recog- 
nized in law. Will these gentlemen tell us that 
what appealed to the reason of Bacon and Hale was 
not law? Grant their argument, and there is really 
no law, because what we call the law is constantly 
changing, but the principles of truth and equity 
are unchangeable and eternal. The trouble with 
these gentlemen is that they confound “is” and 
“ought to be.” So when Ashurst says the law “is 
founded in common sense or common honesty,” and 
Holt says the law ‘‘consists in the reason of the 
law,” they should say ‘‘ought to;” but because 
they had no doubt that their views were right they 
said ‘is’ and “does.” So when Mr. Smith says 
‘‘ that the law is not uncertain, or otherwise essen- 
tially defective, and that the harassing uncertainty 
as to the result of their cases, to which lawyers and 
litigants are subjected, and the frequent conversion 
of their uncertainty into ruin and despair by unjust 
and oppressive judgments, is not to be credited to 
the law — whose resources for the attainment of 
justice, its true end, are infinite — but to the courts, 
to whom the reproach rightly belongs; ” he utters a 
mysterious oracle. So learned a gentleman ought 
to have no difficulty, if he is right in this opinion, in 
telling the judges what and where the law is, so that 
they may go directly there and find it. A treatise 
by him to this end would find a large sale. Of 
course Mr. Smith does not believe in codification, 
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and because the New York codifiers do not believe 
in his theory and definition of law, he pronounces 
them ‘‘ incompetent for the tremendous task.” And 
yet in the next breath he observes: ‘‘The princi- 
ples of the law are not as voluminous as supposed. 
They may be scientifically expressed in moderate 
compass, and with reasonable diligence mastered. 
They suffice to determine the immense majority of 
all questions presented. With a competent knowl- 
edge of them, the administration of justice is cer- 
tain; and without such knowledge all is uncer- 
tainty.” A better argument than these sentences for 
codification was never uttered. Mr. Smith laments 
that ‘‘ the distinction between reasoning from prin- 
ciple and from authority, once well known to 
lawyers, has been almost lost; and in modern 
times the profession seems to be becoming 
incapable of the former, or indeed of any ac- 
curate, clear or consistent reasoning whatever. 
~ i 's Such is the natural and inevitable effect 
of seeking for the law in statutes and precedents, 
and not in its reason and principles; and hence the 
degeneration of a once noble profession that can 
now hardly be regarded as a respectable trade.” 
We too lament this degeneration, which perhaps 
the essayist somewhat exaggerates; but it is the 
inevitable result of his pet common law expressed 
in cases. The modern lawyer is necessarily almost 
always a mere case-hunter, and must continue so to 
be, more and more, to the bitter end. 


It is a curious anomaly that the Bar Association 
of Mississippi, the State which initiated the great 
revolution of reform as to the rights of married 
women, have voted against abolishing the distinc- 
tion in practice between law and equity. This is 
not an adjunct of codification. It is a mere ques- 
tion of convenience and certainty. Keep the un- 
written law, if you will, but why have two differ- 
ent tribunals for its administration? Such an 
absurdity is no longer tolerated in England, nor in 
any of our States, except two or three. Come, 
come, gentlemen, wake up, and range up alongside 
of the rest of the world. Even Virginia is stirring 
uneasily on questions of reform in legal practice. 


Our brother, Beach, of the Railway and Corpora- 
tion Law Journal, sends us reprints of his articles in 
his own journal and in The Forum in defense of 
trusts. The principal busy B.’s seem to be favor- 
able to trusts — possibly because they get so much 
honey out of them. As forthe B. who presides over 
this journal, he is non-committal on this question. 
He knows nothing about it, and came to the con- 
clusion many years ago that on the subjects of meta- 
physics, religion and political economy nobody 
knows any thing, and the wisest men differ. We 
have read our brother’s bright and adroit pamphlets 
with attention, and accord them the admiration due 
to expert advocacy. There we stop. But in our 
uninstructed condition, possibly we may be excused 
from taking stock in our brother’s assertion that 
“ capitalists never had less irresponsible power than 








they have to-day.” We have already remarked 


upon this in another paragraph, and now will merely 
add that never until to-day, so far as we have 
learned, had capitalists the unobstructed power to 
create carrier corporations which can impose their 
own conditions as to the transportation of freight, 
Not one pound of freight will the Central railroad 
accept unless the shipper accepts a contract reliev- 
ing it from much of its common-law liability. Of 
course this is unlawful, but where is the private in- 
dividual who dares engage in a contest to compel 
this powerful corporation to fulfill its legal obliga- 
tion? 


This has been a year of floods. So in the publi- 
cation of new law journals. Every law publisher 
seems to have issued a new ‘‘law journal” as an 
advertising tender. The latest is ‘* The Law,” pub- 
lished at Chicago, and edited by Andre Mattison. 
This is evidently suggested by the ‘* Green Bag,” 
for it is of the same shape, and of the same size, ex- 
cept not nearly so thick. It goes one better than 
that already famous periodical, for it is ‘‘a non- 
technical magazine for lawyers and laymen,” and 
has for its device “ pro lege et grege,”” which means 
‘*for the law and the cattle,”” — evidently expect- 
ing a great circulation in Texas and other cattle- 
producing States. It has appropriately a yellow 
cover with green letters. But it has as yet no pic 
tures, This is a great mistake, for the vanity of 
the lawyer is touchingly appealed to by his like- 
ness or a request for it. It is virtuous — offers “ no 
bribes” of ‘‘ dictionaries, sewing-maclhines, horses 
and buggies, or merchandise of any kind,” not de- 
siring ‘‘ subscribers to a distribution of bric-a-brac.” 
The present number — the second — has a fair table 
of contents, the best article of which is a very sen- 
sible one by the editor on prohibition and high 
license. The ‘‘ Facetie ” is a collection of extremely 
ancient and familiar “chestnuts.” The following 
is decidedly good: “The statute of compulsory 
education is a blow aimed at that fundamental 
guaranty of constitutional liberty, the trial by jury.” 
We rejoice to see that ‘‘ The Law” has got that 
time-honored subscriber (we have had him in great 
numbers), who says, ‘This is the only readable law 
magazine that he has seen,” which the editor 
explains by saying that “it is made to be read out of 
court instead of in court.” This is a confession of 
weakness. We profess to be intended to be read 
both in and out of court; that lawyers can’t and lay- 
men will not do without us, and that wives and 
children cry for us. Go on, Messrs. Green and 
Yellow Bags. All new publications must depend 
on wind for motive power, until they attain the 
self-evolved, perpetual motion which propels the 
Apany Law Journat. We wish the new journal 
success, especially as it proposes not to interfere 
with us, and we hope its title-cover is not a prophecy 
of *‘a green and yellow melancholy ” in store for it. 


‘More of Dr. Baxter’s Last Words.” Here és the 
very latest — volume 1, number 1, of ‘‘ The Law 
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Student’s Monthly, a periodical containing Prize 
Essays from the various Law Schools, edited by 
George Wharton Pepper,” published by T. & J. W. 
Johnson, Philadelphia. The prizes are offered by 
the publishers, and consist in sets of Hare and Wal- 
lace’s edition of Smith’s Leading Cases, in four vol- 
umes — a very valuable work — also published by 
them, and which they probably select from motives 
of convenience. The present number is an essay on 
“Mercantile Agencies,” by Joseph W. Errant, 
graduate of Union College of Law, Chicago, written 
in 1886. Under the head of privileged communi- 
cations in actions for libel, of course it contains no 
reference to King v. Patterson, 49 N. J. Law, 47; 
§.C., 60 Am. Rep. 622, decided by the Court of 
Errors and Appeals in 1887, the most important de- 
Naturally the 
essay cannot be of much use to practicing lawyers. 
In fact such theses are seldom of much value, writ- 
ten by tyros of immature judgment and no expe- 
rience. We speak feelingly and impartially, for 
when the writer of these lines was graduated, his 
thesis, which he thought very fine, was published 
by a Philadelphia magazine, and some utterances in 
it have caused him to craw] in spirit and look about 
for an extremely small hole. The first necessary 
operation on the young law graduate is to get the 
conceit out of him, and we are by no means sure 
that this scheme of publication will not render it 
deeper-seated and harder of extraction. These 
clever young gentlemen should not set up as teach- 
ers, but be content for some years to learn by dint 
of hard knocks. 





NOTES OF CASES. 


N Holland v. Bartch, Supreme Court of Indiana, 
September 18, 1889, it was held that a person 
ina carriage drawn by horses, and the rider of a 
bicycle, have equal rights upon the highway; and 
allegations that defendant rode a bicycle in the cen- 
ter of the road at the rate of fifteen miles an hour, 
up to within twenty-five feet of the faces of plain- 
tiff's horses, whereby they became frightened and 
ran away, and injured plaintiff, do not state a cause 
ofaction. The court said: “ The acts of negligence 
charged in each of these paragraphs of complaint is 
the riding of the bicycle upon and along the center 
of the highway, at the rate of fifteen miles per hour, 
up toand within twenty-five feet of the faces of 
the horses. In the case of Mercer v. Corbin, 117 
Ind. 450, it is held that a bicycle is a vehicle, and 
entitled to the rights of the road, and had no law- 
ful right to the use of the sidewalks. In the case 
of State v. Collins, 17 Atl. Rep. 131 (decided by the 
Supreme Court of Rhode Island), the court says: 
‘The question raised by the exceptions is whether a 
bicycle is a carriage or vehicle within the meaning 
of Public Statutes of Rhode Island, chapter 66, sec- 
tion 1, which enacts that ‘every person travelling 
With any carriage or other vehicle, who shall meet 
any other person so travelling on any highway or 
bridge, shall seasonably drive his carriage or vehicle 





to the right of the center of the travelled part of 
the road, so as to enable such person to pass with 
his carriage or vehicle without interference or in- 
terruption.’ We are of the opinion that it is a car- 
riage or vehicle which carries a person mounted 
upon it, and which is propelled and driven by him. 
The word ‘vehicle’ is certainly broad enough to 
include any machine which is used and driven on 
the travelled part of the highway for the purpose of 
conveyance upon the highway. The purpose of the 
section is to prevent accident or collision, and such 
accident or collision may happen from a bicycle and 
other carriage meeting, unless the rule laid down in 
the section is observed.’ In the case of Taylor v. 
Goodwin, L. R., 4 Q. B. Div. 228, a bicycle was held 
to be acarriage. Although but few courts have 
passed upon and defined the rights of persons rid- 
ing upon and propelling or driving bicycles, yet 
such as have unanimously placed them upon an 
equality and governed by the same rule as persons 
riding or driving any other vehicle or carriage; and 
we think this the proper rule to adopt. Although 
the use of the bicycle for the purpose of locomotion 
and travel is quite modern, yet it is a vehicle of 
great convenience, and its use is becoming quite 
common. While travelling upon the highways by 
means of horses has been in vogue much longer, 
and is more universal at present than by means of 
bicycles, yet persons travelling by means of horses 
have no superior rights to those travelling upon the 
highway by improved methods of travel, which are 
adopted and consistent with the proper use of the 
highway. In the case of Railway Co.v. Farver, 111 
Ind. 195, speaking of the use of a portable engine, 
the court say: ‘It would not do to say that the op- 
eration of a portable engine, near a public bighway, 
necessarily resulted in creating a nuisance, when it 
is according to daily experience, during certain sea- 
sons of the year, to see steam threshing machines in 
operation on every hand, and often necessarily close 
to public highways. Road-engines propelled by 
steam, and portable engines operated by steam, 
have become familiar in every agricultural commu- 
nity. To declare their use near or their passage over 
a public highway constituted a nuisance would be 
practically to prohibit their use in the manner in 
which they are customarily employed, and moved 
from place to place. It must be supposed that 
horses of ordinary gentleness have become so famil- 
iar with these objects as to be safe when under care- 
ful guidance.’ The same may be said of the bicycle. 
To declare their use upon the public highway a 
nuisance would prohibit their use in the manner in 
which they are intended; and that it must be sup- 
posed that horses of ordinary gentleness have be- 
come so familiar with them as not to scare at and as 
to be safe when under careful guidance. In the 
case of Macomber v. Nichols, 34 Mich. 212, the court 
say: ‘Injury alone will never support an action on 
the case. There must be a concurrence of injury 
and wrong. If a man does an act that is not un- 
lawful in itself, he cannot be held responsible for 
any resulting injury unless it be at a time or in a 
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manner or under circumstances which render him 
chargeable with a want of proper regard for the 
rights of others. In such a case the negligence im- 
puted to him constitutes the wrong, and he is ac- 
countable to persons injured, not because damage 
has resulted from his doing the act, but because its 
being done negligently or without due care has re- 
sulted in injury. If the act was not wrongful in 
itself, the wrong must necessarily be sought for in 
the name or manner or circumstances under which 
it was performed; and injury does not prove the 
wrong, but only makes out the case for redress after 
the wrong is established.’ In this case, the acts 
complained of in each paragraph of the complaint 
are the riding of the bicycle in the center of the 
highway at the rate of fifteen miles per hour, to and 
within twenty-five feet of the faces of the plaintiff's 
horses, It is these acts which are charged as neg- 
ligence and as a wrong, but as we have held, they 
are not unlawful acts and are not a wrong; hence 
they constitute no cause of action. To make a per- 
son liable for the doing of such acts, they must be 
charged to have been done at a time or in a manner 
or under circumstances which render him charge- 
able with a want of proper regard for the rights of 
others, which is not done in either paragraph of the 
complaint. While the use of the locomotive is of 
infinitely more benefit than the bicycle in affording 
means of travel, or the danger arising from its use 
is also infinitely greater, yet the horse, the locomo- 
tive and the bicycle are all used as affording a means 
of travel, and more or less danger attaches to each. 
In discussing the liability of horses to become 
frightened at the locomotive, the learned Judge 
Cooley, in delivering the opinion of Macomber v. 
Nichols, supra, says: ‘Horses may be, and often are, 
frightened b¥ locomotives in both town and coun- 
try; but it would be as reasonable to treat the horse 
as a public nuisance from his tendency to shy and 
be frightened by unaccustomed objects, as to regard 
the locomotive as a public nuisance from its ten- 
dency to frighten the horse. The use of the one 
may impose upon the manager of the other the obli- 
gation of additional care and vigilance beyond what 
would otherwise be essential.’ Further on in the 
opinion he says: ‘If one in making use of his own 
means of locomotion is injured by the act or omis- 
sion of the other, the question is not one of superior 
privilege, but it is a question whether, under all the 
circumstances, there is negligence imputable to 
some one, and if so, who should be accountable for 
it?’ The complaint in this case proceeds, and it 
can only be held good, on the theory that the plain- 
tiff, riding in her carriage, had rights superior to the 
defendant, who was riding upon his bicycle, and 
such is not the law. They met upon the highway, 
each possessing equal rights to the use of it for rid- 
ing and driving of their respective vehicles.” 


In Earle v. Earle, Supreme Court of Nebraska, 
September 17, 1889, it was held that courts of 
equity have the power in a suit by the wife for ali- 
mony and support, to enforce the discharge of such 








duty, without reference to whether the action is for 
a divorce or not. The court said: ‘*‘ We apprehend 
that courts of common law and equity jurisdiction 
are not necessarily limited to the provisions of the 
statute in matters of jurisdiction, and might per- 
haps render such decrees in equity cases as the na- 
ture of the case would require, assuming that the 
plaintiff showed that she was entitled to equitable 
relief. This question has been before the courts of 
some of the States, and it seems that a majority 
have decided that courts of equity would not have 
jurisdiction to enter a decree of the kind prayed 
for, while others have held that such jurisdiction 
did exist. It is a well-established rule of law that 
it is the duty of the husband to provide his family 
with support and the means of living — the style of 
support requisite, lodging, food, clothing, etc., to 
be such as fit his means, position and station in life; 
and for this purpose the wife has generally the right 
to use his credit for the purchase of necessaries, At 
common law, where the husband heedlessly and 
wantonly, and from improper motives, refused a 
wife the necessary comforts of life, and refused to 
provide for her, a criminal prosecution, with recog- 
nizance, was sometimes resorted to for the purpose 
of compelling a competent husband to support his 
family. Schouler Husb. & Wife, § 66. It is the 
common expression of all writers found in the text- 
books that there is no wrong without some remedy. 
Now if the allegations of the petition are true, 
which the demurrer admits, there is evidently a 
wrong. The question is, whether or not the plaintiff 
shall be compelled to resort to a proceeding for a 
divorce, which she does not desire to do, and which 
probably she is unwilling to do, from conscientious 
convictions, or in failing to do so she shall be de- 
prived of that support which her husband is bound 
to give her. The authority or jurisdiction to grant 
divorces was exercised in England by the ecclesias- 
tical courts, which have never existed in this coun- 
try, and therefore no court has such jurisdiction 
here except by statute. But the authority to grant 
alimony grows out of the equity powers of the court. 
While the statute books of this and other States 
amply provide for the granting of divorces in meri- 
torious cases, yet we do not apprehend that it is 
the purpose of the law to compel a wife, when the 
aggrieved party, to resort to this proceeding, and 
thus liberate her husband from all obligations to her 
in order that the rights which the law gives her, by 
reason of her marital relation with the husband, 
may be enforced. Such a conclusion would not 
generally strike the conscience of a court of equity 
as being entirely equitable. In Butler v. Butler, 4 
Litt. (Ky.) 202, the court said: ‘It is clear that 
strong moral obligation must lie on every husband 
who has abandoned his wife to support her. The 
marriage contract, and every principle, binds him 
to do this. To fail to do it is a wrong acknowl 
edged at common law, though the law knows no 
remedy, because there the wife cannot sue the bus- 
band; but in equity the wife can sue the husband, 
and it is the province of a court of equity to afford 
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remedy where conscience and law acknowledges a 
right, but kaows no remedy. Why then should 
the chancellor shrink at this case and refuse a rem- 
edy?’ In Galland v. Galland, 38 Cal. 265, thisrule 
was followed, but by a divided court. From the 
syllabus in that case we quote the following: ‘The 
provision for alimony made in the statute concern- 
ing divorces was not intended to be a prohibition 
to the granting of alimony in other cases. The 
power to decree alimony falls within the general 
powers of a court of equity, and exists independent 
of statutory authority; and in the exercise of this 
original and inherent power a court of equity will, 
in a proper case, decree alimony to the wife in an 
action which has no reference to a divorce or sepa- 
ration.’ In Garland v. Garland, 50 Miss. 694, in 
which there is a pretty general review of the cases, 
the court says: ‘Courts of equity in America will 
always interpose to redress wrongs when the com- 
plainant is without full, adequate and complete rem- 
edy at law. Here there is no such process as sup- 
plicavit, nor a distinct proceeding for the restitution 
of the conjugal relation. If a wife is abandoned by 
her husband, without means of support, a bill in 
equity will lie to compel the husband to support the 
wife without asking for a decree of divorce.’ See 
also Almond v. Almond, 4 Rand. (Va.) 662; Purcell 
v. Purcell, 4 Hen. & M. 507; Jelineau v. Jelineau, 2 
Desaus. Eq. 45; Prince v. Prince, 1 Rich. Eq. 282; 
Graves v. Graves, 36 Iowa, 310; 2 Bish. Mar. & Div., 
§ 354 et seqg.; Glover v. Glover, 16 Ala. 440; Wray 
v. Wray, 33 id. 187. The cases cited in defendant’s 
brief show that the States of Indiana, New Hamp- 
shire, Missouri, New York, Massachusetts, New 
Jersey, Michigan and Louisiana have held for the 
opposite doctrine. There being this conflict in the 
decisions of the courts, it becomes the duty of this 
court to decide the case upon what may be deemed 

the soundest principles, and the most in consonance 
with the spirit of the present civilization and of our 
law. As we have already said in substance, there 
isnot much to commend an alleged principle of 
equity which would hold that the wife, with her 
family of one or more children to support, must be 
driven to going into court for a divorce when such 
& proceeding is abhorrent to her, or in case of her 
tefusal so to do, being compelled to submit to a de- 
privation of the rights which equity and humanity 
Clearly give her; that in order to obtain that to 
which she is clearly entitled, she must institute her 
action for a divorce, make her grievances public, 

which she would otherwise prefer to keep to her- 
self, and finally liberate a husband from an obliga- 
tion of which he is already tired, but from which he 
is not entitled to be relieved. It seems to us that a 
declaration of such a doctrine as the law of the land 
would place it within the power of every man, who 
unrestrained by conscience, seeks to be freed from his 
obligations to his wife and family, by withholding the 
hecessary comforts and support due them, to compel 
her to do that for him which the law would not do 

upon his own application. This, it seems to us, 





must have been the purpose of the Legislature in | 


the enactment of the law of divorce and alimony, 
which we have heretofore copied. But however 
that may be, we are of the opinion that courts of 
equity should have, and do have, the jurisdiction to 
grant relief in cases of this kind without reference 
to the statutes of the State, but by and through the 
jurisdiction growing out of the general equity 
powers of the court.” 





CORPORATION—DIRECTORS — PREFERRING 
DEBTS DUE THEMSELVES. 


RHODE ISLAND SUPREME COURT, AUGUST 10, 1889. 





OLNEY v. ConanicutT LAND Co. 

A. sued a corporation for negligence. Pending the action the 
corporation, then insolvent, mortgaged its property to its 
directors for money advanced. A. after recovering judg- 
ment levied on the corporate property and filed a bill in 
equity to set aside the mortgage. Held, that A. was enti- 
tled to have the mortgage declared void as against him. 

ILL in equity to annul a mortgage and for a re- 
ceiver. 
Daniel R. Ballou and Frank H. Jackson, for com- 
plainants. 
Darius Baker and Rathbone Gardner, for respondents. 


Stiness, J. The complainants, judgment creditors 
of the Conanicut Land Company, seek to set aside a 
mortgage given tothe defendants Lippitt, Davis and 
Bradford, to secure them. for advances and for their 
indorsements of the notes of the company. The mort- 
gage was given immediately after the complainants 
had brought suits for damages against the company 
for negligence and when the company was insolvent; 
the agreed statement of facts showing that it had not 
sufficient assets with which to discharge all its out- 
standing indebtedness, were payment of the same to 
be demanded when due. Since then the complainants 
have levied execution on the property of the com- 
pany. The complainants claim tbat as the mortgagees 
are three of the four directors who voted to give the 
mortgage, thereby securing themselves, their action is 
so inconsistent with their fiduciary relation that it 
should be set aside. No fraudulent act in regard tothe 
giving of the mortgage is alleged, other than the fact 
itself, and the case being submitted on bill, answer 
and agreed facts, as to the validity of the mortgage, 
we have the simple question whether directors of an 
insolvent corporation are debarred in equity, by vir- 
tue of their positions, from preferring debts due to 
themselves. In so far as the mortgage is to be regarded 
as a mere preference it is not contended that it is in- 
valid. Except as limited by statute the right of a 
debtor to prefer a part of his creditors has always 
been upheld in this State. Dockray v. Dockray, 2 R. 
1. 547; Elliott v. Benedict, 13 id. 463. The vital ques- 
tion is, whether a director of an insolvent corporation 
is to be regarded as a trustee for its creditor. If he is 
so, the duty of a trustee to a cestuté que trust is plain. 
For a trustee to collect his own debt to the detriment 
of that of his cestui is a clear breach of fidelity. When 
one accepts the trust of caring for another’s interest he 
accepts the attendant duty. It must be admitted that 
directors of a corporation are not technical trustees. 
They do not have in themselves the title to property 
which they hold for the benefit of others; and, cer- 
tainly, as to creditors, they are under no express 
trust. The corporation is a legal being. distinct from 
its stockholders and officers. It may deal with them 
as individuals and may owe them debts. It holds its 
own property and has the capacity and responsibility 
of acting for itself. Nevertheless the conduct of its 
affairs must of necessity be intrasted to officers in 
whom confidence is reposed; to whom large powers 
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are given and by whom its property is managed for the 
common benefit. As corporations have multiplied and 
have become so greatly concerned in business affairs, 
in recent years, the obligations arising from such are- 
lation have become correspondingly prominent. While 
the decisions in regard to this relation are not har- 
monious, it has been generally agreed that directors 
are trustees for stockholders. This being established, 
we think it follows naturally that, when the corpora- 
tion becomes insolvent and the stockholders have no 
longer a substantial interest in the property of the cor- 
poration, directors should be regarded as trustees of 
the creditors to whom the property of the corporation 
must go. If directors, with their office, assume the 
duty of caring for the interests of the stockholders, 
why do they not also assume the duty incidentally of 
caring for the interests of those who, instead of the 
stockholders, may come to have claims upon the cor- 
porate property ? 

In speaking of directors as trustees for stockholders, 
Mr. Justice Miller, in Sawyer v. Hoag, 17 Wall. 610, 
calls this “‘a doctrine of modern date;"’ but as long 
ago as the time of Lord Hardwicke we find tbe duties 
and obligations of a director of a corporation thus 
clearly set forth: **I take the employment of a direc- 
tor to be of a mixed nature; it partakes of the nature 
of a public office, as it arises from the charter of the 
crown. But it cannot be said to be an employment 
affecting the public government. Therefore committee- 
men are most properly agents to those who employ 
them in this trust, and who.empower them to direct 
and superintend the affairs of the corporation. By ac- 
cepting a trust of this sort, a person is obliged to exe- 
cute it with fidelity and reasonable diligence; and it is 
no excuse to say that they had no benefit: from it, but 
that it was merely honorary; and therefore they are 
within the case of common trustees.’’ Charitable Cor- 
poration v. Sutton, 2 Atk. 400. To the effect that offi- 
cers of a corporation are trustees for the stockholders 
see Hodges v. New England Screw Co.,1R. 1. 312; 
Hoyle v. Plattsburgh & Montreal Railroad Co., 54 N. Y. 
314; Koehler v. Black River Co., 2 Black, 715; York & 
North Midland Railway Co. v. Hudson, 16 Beav. 485; 
19 Eng. Law & Fq. 361; Great Luxembourg Railway v. 
Magnay, 25 Beav. 586; Hope v. Valley City Salt Co., 25 
W. Va. 789. Indeed no cases that we know of deny a 
fiduciary relation of directors to stockholders, how- 
ever they may differ in the use of terms to describe it. 
This relation has led logically to the conclusion that in 
case of insolvency the assets of the corporation being 
no longer held for the benefit of stockholders, but for 
the benefit of creditors, the directors owe to the cred- 
itors the duty of a trustee. This duty is clearly stated 
by Clifford, J., in Bradley v. Converse, 4 Cliff. 375: 
“Assets of an incorporated company are regarded in 
equity as held in trust for the payment of the debts of 
the corporation, and courts of equity will enforce the 
execution of such trusts in favor of creditors, even 
when the matter in controversy may not be cogniza- 
ble in a court of law. Such assets are usually con- 
trolled and managed by directors or trustees, but 
courts of equity will not permit such managers, in 
dealing with the trust estate, in the exercise of the 
powers of their trust, to obtain any undue advantage 
for themselves, to the injury or prejudice of those for 
whom they are acting in a fiduciary relation. Exact 
equality of benefit may be enjoyed, but the trustees 


are forbidden to protect, indemnify or pay themselves | 


at the expense of those who are similarly in relation to 
the same fund.” 

To the same effect are Bradley v. Farwell, 1 Holmes, 
433: Jackson v. Ludeling, 21 Wall. 616: Corbett v. 
Woodward, 5 Sawy. 403; Stout v. Yaegers Milling Co., 
3 Fed. Rep. 802; Haywood v. Lincoln, Lumber Co. 64 
Wis. 639; Richards v. New Hampshire Insurance Co., 





43 N. H. 263; San Francisco & North Pacific Railroad 
Co. v. Bee, 48 Cal. 398; Gas-light Improvement Co. y, 
Terrell, L. R., 10 Eq. 168; Hopkins’ and Johnson's Ap. 
peal, 90 Penn. St. 69. Of the cases cited by the defend. 
auts only three fully sustain their claim that as credit- 
ors of the company directors muy, in the absence of 
fraud, secure themselves for their own debt, viz.: 
Burr’s Executors v. McDonald, 3 Gratt. 206; Planters’ 
Bank of Farmville v. Whittle, 78 Va. 737; Garrett y. 
Burlington Plow Co., 70 Towa, 697. 

In the case of Railroad Uo. v. Claghorn, 1 Speer Eq. 
545, 562, frequently cited upon this point, the mort- 
gage in question was not given to, nor was the suit 
brought against, directors; neither did the court find 
that the company was insolvent when the mortgage 
was given. The case depended mainly on a statute, 
In Stratton v. Allen, iS N. J. Eq. 229, 232, the court ex- 
pressed no opinion upon the point taken that the de- 
fendant was a trustee, by virtue of his office as direc- 
tor, but did hold that he was not entitled to priority, 
but must share proportionately with other creditors, 
This case also depended upon a statute. 

In Buell v. Buckingham, 16 Iowa, 284, Judge Cole 
stated there was no evidence that the company was 
insolvent. Judge Dillon conceded that directors are 
trustees for stockholders and treats the case as a sale 
voidable between trustee and cestui que trust, to which 
a subsequent attaching creditor, having no lien upon 
the property at the time, could not make objection.* 
Garrett v. Burlington Plow Co. depended upon this and 
other cases in Iowa which had followed its apparent 
doctrine. In Burr's Executors v. McDonald, the ques- 
tion was not discussed upon principle or authority. 
In Planters’ Bank of Farmville v. Whittle, the question 
was elaborately discussed. The cases upon which the 
court relied were Railroad Co. v. Claghorn, Stratton v. 
Allen, and Buell v. Buckingham, to which we have re- 
ferred; also Ashhurst’s Appeal, 60 Penn. St. 290, which 
was a suit by stockholders, denied on account of 
laches and absence of fraud, the court saying: * Cred- 
itors could have avoided what was done, but the com- 
plainants are not claiming as creditors or through 
creditors.”” Smith v. Skeary, 47 Coun. 47, in which the 
company was supposed to be solvent at the time of the 
transaction complained of; also Gordon v. Preston,1 
Watts, 385; Whitwell v. Warren, 20 Vt. 425, and Sar- 
gent v. Webster, 13 Metce. 497, in neither of which cases 
was this subject treated of at length or as an im- 
portant element of thelcase. 

We think the weight of recent authority regards di- 
rectors of an insolvent corporation as trustees for 
creditors and that this authority stands upon the bet- 
ter reason. If, as Judge Dillon said, the right to col- 
lect a debt is ‘‘a race of diligence,’’ open alike to both, 
it must be admitted that it is a race in which the out- 
side creditor is unduly handicapped. The parties do 
not contend upon an equal footing; and although it is 
said that the director has only an advantage which re- 
sults from his position and which is known to all who 
deal with the corporation, yet no one would say that 
un ordinary trustee should be entitled to an unequal 
sturt with his cestui, by means of information received 
in the discharge of his trust. If then the director bea 
trustee, or one who holds a fiduciary relation to the 
creditors, in case of insolvency, he cannot take advau- 
tage of his position for his own benefit to their loss. 
The right of the creditor does not depend upon fraud 
or no fraud, but upon the fiduciary relation. 

It is claimed by the defendants that it was agreed 





* Nore By THE REPORTER.—Se- on this point In re Wincham 
Shipbuilding, etc., Co., Jessel’s Decisions, 240; L. R., 9 Cb. 
Div. 322, 328. 

On the doctrine of the decision see Curran v. Arkansas, 15 
How. 304, 311, and i Hare Am. Const. Law, 635-657, text and 
note. 
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they should have security before the company became 
jnsolvent, and that this mortgage was given pursuant 
tosuch agreement. We do not think this claim is sup- 
ported. The answer sets out that in January, 1874, the 
stockholders authorized the treasurer to execute a 
mortgage to secure certain directors who indorsed the 
notes of the company; but nothing was done under 
this vote. November 22, 1877, the stockholders again 
yoted a mortgage to secure the then directors and in- 
dorsers, in a sum not exceeding $30,000; which mort- 
gage was given, December 4, 1880, in order to raise 
from 2 stranger a new loan of $15,000 upon mortgage, 
which was to be a first lien upon the property of the 
company; the directors, two of whom were persons not 
now directors nor parties to this suit, cancelled and 
discharged their mortgage upon the agreement for 
new security as aforesaid. This loan was increased in 
January, 1884, to $23,000, and a new mortgage given. It 
is not shown however that the company made such an 
agreement. No vote of the company is recited or put 
in evidence; the directors had no authority under the 
by-laws to make such an agreement, and it does not 
appear what would have been the total amount of in- 
debtedness. If the proceeds of the new mortgages 
paid all the debts of the company, there was nothing 
due the directors, and their mortgage was properly 
discharged, with no occasion for such an agreement. 
If they still held debts, such debts may have gone 
above the limit placed in the resolution. But however 
this may have been, no mortgage was given or de- 
manded during a period of about eight years. In 
January, 1884, the company adopted by-laws which 
gave the directors full power to mortgage the ccrpo- 
rate property ; but for more than four years after this 
no demand for a mortgage was made, nor did the di- 
rectors vote to give one. In the absence of an express 
agreement, we think the directors had no right, after 
they became aware of the unprofitable and disastrous 
state of the affairs of the company, to appropriate its 
entire property to secure themselves. But they say 
the complainants were not creditors, whose rights they 
could consider, at the time of the mortgage. True, 
they had not reduced their claims to judgment; but 
the claims existed and the defendants had notice of 
them by the commencement of suits. As trustees for 
creditors we think the directors were as much bound 
to care for those who had given them notice of their 
claims, by suits, in case they should succeed in obtain- 
ing judgments, as for those whose claims had been 
already ascertained. Their action was taken with full 
knowledge that these claims might ripen into judg- 
ments, entitled to payment from the property of the 
company. We fail to see that it was any less the duty 
of the directors to protect these liabilities of the com- 
pany than those arising upon contracts which the 
holders were not prosecuting to judgment. If it be 
said there is a difference because of a presumption that 
contracts are made upon the trust and confidence re- 
posed in the directors, it may also be presumed that, 
With equal trust and confidence in them, the complain- 
ants became guests of the hotel, assuming that they 
would not, through negligence, allow it to become dan- 
gerous to life and health. 

Our conclusion is that in view of the fiduciary rela- 
tion of the directors to the creditors of the company 
they are not entitled to priority over tbe complainants 
by virtue of their mortgage. 





CRIMINAL LAW—DYING DECLARATIONS— 
RES GEST. 


RHODE ISLAND SUPREME COURT, JUNE 17, 1889. 


STATE Vv. MURPHY. 
On the trial of an indictment for murder, two statements 
made by the deceased describing his assailant were ad- 





mitted inevidence. One was made just after the mur- 
derous assault to a man who came at the victim's call. 
One was made ten or fifteen minutes later to a friend who 
was summoned at the victim’s request. Held, properly 
received. 


— to the Court of Common Pleas 


Horatio Royers, attorney-general, and Robert W. 
Burbank, assistant attorney-general, for plaintiff. 


George J. West, for defendant. 


Stiness, J. The bill of exceptions shows that upon 
the trial of an indictment for murder, two statements 
of the deceased were admitted in evidence, to the effect 
that he had [been assaulted and robbed by two men 
whom he described. One of these statements was 
made immediately after the assault and the other 
from ten to fifteen minutes later. When first seen by 
the witness Sweet, the deceased stood at the door of 
his shop, beckoning to Sweet, who was across the 
street, crying out: **Come over; I want you right 
away.” He then sank back into a chair, wenxk and ex- 
hausted, his head bleeding, saying be had been robbed 
and about killed by two men who had not been out of 
there half a minute. He asked Sweet to call assist- 
ance, naming Mr. Osgood, whose place was near by. 
Sweet talked with the deceased a few minutes, per- 
haps six or eight; then went to Osgood, returning 
with him three or four minutes afterward, when the 
deceased made a similar statement to Osgood. 

These statements were admitted against the defend- 
ant’s objection as a part of the res gesie. The ques- 
tion is, was the admission of this testimony erroneous? 

The admissibility of this kind of testimony has been 
much discussed, but it is now settled beyond question 
that, to some extent at least, statements immediately 
following and connected with a transaction, which 
otherwise would be mere hearsay, are admissible as a 
part of the transaction itself. The principle upon 
which the admission of such evidence rests is that dec- 
larations after an act may, nevertheless, spring so 
naturally and involuntarily from the thing done as to 
reveal its character and thus belong to it and be a part 
of it, also to rebut all inference of calculation in mak- 
ing the declarations and thus to entitle them to credit 
and weight, as evidence of the transaction itself. So 
numerous have been the adjudications upon this point 
that the difficulty does not now lie in ascertaining 
whether testimony of this kind is admissible, but in 
determining to what extent and under what circum- 
stances it is admissible. 

The most notable case in limiting its scope is Regina 
v. Bedingfield, 14 Cox Crim. Law Cas. 342, in which 
Cockburn, C. J., excluded all testimony of declara- 
tions after the act done. This ruling was much criti- 
cised and led to a vigorous discussion of the subject in 
public prints; in the course of which the lord chief 
justice issued a pamphlet in defense of his ruling. An 
extended quotation from this pamphlet is given in 
People v. Ah Lee, 60 Cal. 85, which we take to be accu- 
rate. In the words guoted, the chief justice so far 
qualifies what appears to be the doctrine of the case as 
to concede the admissibility of statements by the de- 
ceased, after the act done, while he is fleeing, under 
the apprehension of danger, and asking for assistance 
and protection, even though they be made in the ab- 
sence of the accused. He styles such flight and appeal 
the ‘‘constructively continuing”? act of the wrong- 
doer, and hencea part of the res geste. Without stop- 
ping to examine the nicety of the discrimination here 
made, it is enough to note that, even in the opinion of 
Lord Cockburn, who is considered to have taken ex- 
treme ground, statements made by the deceased are 
not necessarily confined to the time covered by the ac- 
tual doing of the act. Cases allowing a wider range of 
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testimony are numerous, and many of them are re- 
ferred to in Whart. Crim. Ev. (8th ed.), § 263, notes 1 
and 4; also in articles by Prof. James B. Thayer, one 
entitled Bedingfield’s Case, 14 Am. Law Rev. 817, and 
15 id. 1, 71; also one entitled Declarations as Res Ges- 
tee in Criminal Cases, 21 Alb. L. J. 484, 504; 22 id. 4. 
See also Dismukes v. State, 83 Ala. 287; State v. Dris- 
coll, 72 Lowa, 583; State v. Schmidt, 73 id. 469; Kirby 
v. Commonweaith, 77 Va. 681; S. C.. 46 Am. Rep. 747; 
Louisville Co. v. Buck, Ind., 19 N. E. Rep. 453. 

The rule deducible from these cases is well expressed 
by Bigelow, C. J., in Commonwealth v. Hackett, 2 Al- 
len, 136, 139. ** The true test of the competency of the 
evidence is not, as Was urged by the counsel for the 
defendant, that it was made after the act was done, 
and in the absence of the defendant. These are im- 
portant circumstances, entitled to great weight, and, 
if they stood alone, quite decisive. But they are out- 
weighed by the other facts in proof, from which it ap- 
pears that they were uttered after the lapse of so brief 
an interval, and in such connectiou with the principal 
transaction, as to form a legitimate part of it and to 
receive credit and support as one of the circumstances 
which accompanied and illustrated the main fact, 
which was the subject of inquiry before the jury.”’ 

Applying this rule to the case before us, we think the 
testimony of (the first conversation was properly ad- 
mitted. Thedeceased went to the door of his shop and 
called for assistance immediately after the assault. 
There was apparently no time to concoct a story 
against the defendant; indeed he did not know who 
had assaulted him. From natural impulse he imme- 
diately appeals for assistance and describes his condi- 
tion, thus revealing the character of the act done. It 
was not an accident; not a self-inflicted injury, but an 
assault. Unlike a wound from stab or shot his condi- 
tion did not reveal its cause, but gave credit to his im- 
mediate and naturaland unpremeditated statement, 
and threw light upon the character of the act done. 
The statement has all the recognized characteristic 
marks of admissibility, and we think it is within the 
authority of conservative cases upon this point. 

The admissibility of the second statement is not so 
clear, but yet we think it is so connected with the first 
that it should be governed by the same rule. It was 
later in time by several minutes, but we do not think 
this is decisive, since the controlling element of admis- 
sibility is not the interval of time, but the real and 
illustrative connection with the thing done, in which 
the interval of time is a factor. In the first conversa- 
tion he asked for Osgood, who was his neighbor and 
the one upon whom he relied for assistance. As soon 
as Osgood could be brought he was by the side of the 
deceased. He found him bent over and complaining; 
but the nature, cause and extent of his injuries were 
not apparent. The deceased then stated to Osgood 
what had taken place, whereupon the latter ran out to 
notify the police. In view of the condition of the de- 
ceased, of the fact that Osgood was the one in his 
mind from whom he expected help, of the call for Os- 
good, as soon as he could make it, to the first witness, 
and of his explanation of his condition to his friend 
and neighbor upon his arrival, we see no radical differ- 
ence between the statement so made and the first one. 
Indeed, except in point of time, it is the same as 
though it had been made to him at the time of the first 
eall. The common marks of impulsiveness, of connec- 
tion with and illustration of the main transaction en- 
title both statements to similar credit and support. If 
as established by principle and authority the first state- 
ment is admissible, the second is not essentially differ- 
ent. If the deceased would naturally and almost 
necessarily declare his condition and its cause to a 
stranger, hailed in the emergency, with equal, if not 
greater reason, would he declare it to the friend he 











calls for, who so soon after finds him in the place 
where he was assaulted, weak, bleeding and helpless, 
The deceased was an old man, terribly injured inter. 
nally; several ribs were broken; the intestines were 
ruptured, and he was so bruised in the chest and ab- 
domen as to cause extravasation of blood. Under the 
shock of such injuries, from which he died a few hours 
after, it is impossible to believe that he could have in- 
vented a story against the defendant. His condition 
precluded it. On the contrary, as,the acts of men are 
judged from common knowledge and experience, the 
statement commends itself as the instinctive utterance 
ofa manin extremity, which not only discloses his 
condition but is compelled by it. That which is recog- 
nized by such common experience as the instinctive 
outcome of an act is, for this reason, deemed to be a 
part of it, whether the time of the expression be five 
or fifteen minutes after. Words and acts, in this re 
spect, stand upon the same footing; and the latter go 
without challenge. 

The defendant further contends that the admission 
of this evidence violates bis constitutional right to be 
confronted by his witnesses. But this is not so. The 
deceased is not the witness; nor are his statements, 
merely as statements, reproduced in evidence. What 
he said and did in natural consequence of the princi- 
pal transaction became original evidence, concerning 
which the witnesses are produced. This point is fully 
covered in State v. Waldron, Index CC, p. 1. 

Reference is made in the defendant's brief to state 
ments made concerning matters which happened be- 
fore the assault, but we find no such exception in the 
record. 

Exceptions overruled. 

{See note, 38 Am. Rep. 641.—Epb.] 





CONFLICT OF LAWS—PENAL STATUTE—EN- 
FORCEMENT IN ANOTHER STATE. 


RHODE ISLAND SUPREME COURT, MAY 4, 1889. 


O'REILLY v. New York AND NEw ENGLAND Ratl- 
ROAD COMPANY. 

An administrator brought an action in Rhode Island against 
a railroad company on account of fatal personal injuries 
to his intestate, caused by the company’s negligence in 
Massachusetts. The declaration was demurred to because 
in contained no allegation that the cause of action sur- 
vived in Massachusetts. Held, that the demurrer should 
be sustained. 

The Massachusetts statute giving a right of action against 
railroad companies whose carelessness causes death is 
penal. Held, not enforceable in Rhode Island. 


RESPASS on the case for fatal injuries to the plain- 
tiff's intestate, caused by the defendant’s negli- 
gence. 


Nichols, Van Slyck & Charles E. Gorman, for plain- 
tiff. 

H. Eugene Bolles, Richard M. Saltonstall & Frank 8. 
Arnold, for defendant. 


DurRFEE, C. J. The declaration contains two counts 
which are severally demurred to. The cause of action 
set forth in the first count is an injury to the plain- 
tiff’s intestate resulting from the negligence of the de- 
fendant corporation. The injury was caused by col- 
lision between a locomotive with train of cars, run- 
ning on the defendant's railroad, and a buggy in which 
the intestate was driving along a common highway 
across said railroad at grade, at a place alleged to be 
in the Commonwealth of Massachusetts. The court 
alleges that the intestate was greatly injured, her 
limbs broken, and that after much suffering she died. 
The plaintiff sues for $30,000 damages. The count ls 
in form a count in an action of trespass on the case at 
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common law, but it does not allege that the action 
survives in Massachusetts under any law or statute of 
that State, and the defendant contends that, without 
such allegation, the count is bad, since it does not sur- 
vive at common law, and if it survives under any stat- 
ute of that State, the existence of the statute must be 
pleaded like any other fact which is essential to the 
maintenance of the action, inasmuch as being the 
statute of another State the court will not take judi- 
cial notice of it. 

We think the point is well taken. The cause of ac- 
tion accrued in Massachusetts under and in virtue of 
the law in force there, and if under the law of that 
State the action no longer exists there, it no longer 
exists here. In Needham, Adma., v. Grand Trunk Rail- 
road Co., 38 Vt. 294, the action was case for negligence 
resulting in injury and subsequent death to the plain- 
tiff's intestate. The negligence and injury happened 
in New Hampshire and the action was brought in 
Vermont. One question was whether the action for 
the suffering endured by the intestate prior to his 
death would survive in Vermont under the statute of 
survivorship of that State, there being no statute un- 
der which it would survive in New Hampshire. The 
court held that it would not. ‘It is conceded,” say 
the court, ‘* that the injury was received in the State 
of New Hampshire, consequently the cause of action 
accrued in that State. By the common law, the cause 
of action which accrued to the intestate in that State 
is extinguished by his death. By the law of that State 
no right exists in the personal representatives to re- 
cover for such injury, and if this action can be main- 
tained under the provisions of the act of 1847 or 1849, 
it must be upon the ground that our statutes have an 
extra-territorial force. The fact that the intestate was 
a citizen of this State at the time of the injury is en- 
tirely immaterial in the decision of this question. A 
general or public act is an universal rule that regards 
the whole community, but its operation is limited to 
the State by which it was enacted. * * * A cause 
of action which by the rules of the common law is ex- 
tinguished by the death of the party, is by such death 
fully discharged, unless it survives by force of some 
statute law of the State where it accrued.” And soin 
Davis v. New York & New England Railroad Co., 143 
Mass. 301; S. C., 58 Am. Rep. 188, the plaintiff's intes- 
tate, a citizen of Massachusetts, received an injury 
while travelling in Connecticut as a passenger on the 
defendant’s railroad, from which she subsequently 
died, the charge being that the injury resulted from 
the defendant’s negligence. There was no statute in 
Connecticut under which the common-law action for 
such an injury survived. The plaintiff sued, as admin- 
istrator of the deceased, in Massachusetts in a com- 
mon-law action, claiming that the cause of action 
might be held to have survived under the Massachu- 
setts statute of survivorship, notwithstanding it had 
ceased to exist in Connecticut; but the court held 
that it was for the State where the injury was received 
to say what should be the liability for it. and that, 
consequently, as the liability at common law had come 
to an end in Connecticut, by the death of the injured 
party, it could not survive in Massachusetts, the 
Massachusetts statute having no force beyond its own 
boundaries. These two cases are precisely in point 
except that in them it appeared as a proved or ad- 
mitted fact that there was no survivorship of the 
Causes of action in the States where they occurred. 
Le Forest v. T'olman, 117 Mass. 109; S. C., 19 Am. Rep. 
400; Whitford v. Panama Railroad Co., 23 N. Y. 465; 
3 Bosw. 67; Crowley v. Punama Railroad Co., 30 Barb. 
99; McCarthy v. Railroad Co., 18 Kans. 46. 

It is not strict right, but comity, which enables na per- 
80n, who has been tortiously injured in one State, to 
sue for damages for the injury in another, and of course 





after the cause of action has become extinct where it 
accrued, it cannot, asa mere matter of comity, sur- 
vive elsewhere. 

The defendant urges that it is to be presumed that 
the law of Massachusetts is the same as the law of 
Rhode Island, until the contrary is shown. The older 
States of the Union were settled by English colonists 
who brought with them their heritage of English 
common law, as it had been modified and improved 
by English statutes, and therefore it is that the courts 
of any one of these States, in cases which call for the 
application of the law of any other of them, may rea- 
sonably presume, and do presume, that the common 
law, as it prevails in such other State, is the same as it 
is in their own, and also extend the presumption to 
the newer States which are offshoots from them. But 
in regard to the statute law of the States there is no 
basis for any such presumption; for as is well known, 
the statutes of the several States are enacted by the 
Legislatures of the several States to suit themselves, 
each consulting only its own policy, interest or neces- 
sities, and must therefore from the nature of things 
be different in the different States, except when occa- 
sionally one State copies from another, however much 
similar circumstances may lead to similar legislation. 
The distinction thus pointed out, though it has been 
sometimes overlooked, is recognized in the better con- 
sidered cases, which hold, and we think rightly, that 
the presumption above stated, in respect to the 
common law, does not extend to the statute law of 
the States. It follows that we cannot presume that 
there is in Massachusetts, as there is in this State, a 
statute of survivorship, under which the cause of ac- 
tion declared on in the first count survives; and also, 
inasmuch as the existence of such a statute in Massa- 
chusetts is essential to the maintenance of the action, 
that the count is bad in not alleging the existence of 
such astatute. Debevoise v. N. Y., L. BE. & W. Rail- 
road Co., 98 N. Y. 377; S. C., 50 Am. Rep. 683; MeDon- 
ald v. Maliory, 77 N. Y. 546; S. C., 33 Am. Rep. 664; 
Cutler v. Wright, 22 N. Y. 472; State v. Pitts. & Conn. 
Ruilroad Co., 45 Md. 41; S. C., 82 Am. Rep. 508; Mur- 
phy v. Collins, 121 Mass. 6; Morrissey v. Wiggins Ferry 
Co., 47 Mo. 521, 525; Palfrey v. Portland, Saco & Ports- 
mouth Railroad Co., 4 Allen, 55. 

The demurrer to the first count is sustained. 

The second count is designed to subject the defend- 
ant corparation to liability under a statute of Massa- 
chusetts. Pub. Stat. Mass., chap. 112, §§ 163, 212, 2138. 
The count is defective in some particulars, but coun- 
sel, waiving these defects for the present, have asked 
us to decide whether the action is maintainable in this 
State. 

The liability is imposed by section 213. That section 
provides that if a person is injured by collision with 
the engines or cars of a railroad corporation at across- 
ing, such as is described in section 163, and it appears 
that it neglected to give signals required by section 
163, and that such neglect contributed to the injury, 
the corporation sball be liable, in case the life of the 
person so injured is lost, to damages recoverable by 
the executor or administrator of the deceased, in an 
action of tort, as provided in section 212, unless it is 
shown that in addition to a mere want of ordinary 
care, the person injured was at the time of the col- 
lision, guilty of gross and willful negligence, or was 
acting in violation of law, and that such gross and 
willful negligence or unlawful act contributed to the 
injury. 

Section 212 subjects railroad corporations to liability 
where by reason of their carelessness, the life of a pas- 
senger or of a person being in the exercise of due dili- 
gence and not a passenger or in their employment is 
lost. The provision for such case is that the offending 
corporation may be punished by fine or indictment, or 
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sued for damages in an action of tort, the fine imposed 
or the damages recovered, according as one or the 
other remedy is pursued, to be not Jess than %500 nor 
more than $5,000, the damages, in case the corporation 
is civilly prosecuted, ‘‘to be assessed with reference 
to the degree of culpability of the corporation or of 
its servants or agents.’’ The fine is to be paid ‘‘tothe 
executor or administrator for the use of the widow 
and children of the deceased in equal moieties; or, if 
there are no children, to the use uf the widow, orif no 
widow, to the use of the next of kin;’’ and in case of 
a civil action, which is to be brought by the executor 
or administrator, the damages recovered are to go in 
the same manner. The remedy, whether criminal 
or civil, is to be prosecuted within a year after the 
injury. 

The requirement of section 163 is, that every loco- 
motive shall be furnished with a bell and steam whistle, 
and that the bell shall be rung or the whistle sounded, 
at the distance of at least eighty rods from every grade 
crossing, and be kept ringing or sounding, continuously 
or alternately, until the engine has passed. The claim 
is that the injury to the intestate resulted from an 
omission to ring the bell or sound the whistle as re- 
quired. It will be seen that the statute creates an en- 
tirely new cause of action, giving the executor or ad- 
ministrator of the deceased power to prosecute it; not 
however in his representative capacity, since he is 
empowered to prosecute, not for the benefit of the es- 
tate, but forthe use of certain designated persons. The 
question is whether an executor or administrator, ap- 
pointed in Rhode fsland, shall be taken to have the 
right to prosecute the action in the courts of Rhode 
Island. Similar questions, arising under somewhat 
similar statutes, have been differently decided by dif- 
ferent tribunals. The following cases hold that such 
an action is not maintainable out of the State by which 
it is authorized: Richardson v. New York Cent. Rail- 
road Co., 98 Mass. 85; Woodward vy. Mich. S. & N. Ind. 
Railroad Co., 10 Ohio St. 121; Taylor's Admr. v. Penn. 
Co., 78 Ky. 348; S. C., 39 Am. Rep. 244; MeCarthy v. 
Railroad Co.,18 Kans. 46; S. C., 26 Am. Rep. 742; 
Vawier v. Mo. Pac. Railway Co., 84 Mo. 679. See also 
Anderson v. Milwaukee & St. Paul Railroad Co., 37 
Wis. 321; Pickering vy. Fisk, 6 Vt.'\102; Judge of Pro- 
bate v. Hibbard, 44 id. 597; 8 Am. Rep. 396; Jilinois 
Cent. Railroad Co. v. Cragin, 7 Ill. 177. The following 
cases allow such an action: Dennick v. Railroad Co., 
103 U.S. 11; Leonard v. Columbia Steam Nav. Co., 84 
N. Y. 48; S. C., 38 Am. Rep. 491; Stockman v. Railroad 
Co., 15 Mo. App. 503. The ground of decision in the 
two last-named cases is, that the cause of action 
accrued under a statute which, notwithstanding 
some minor differences, was substantially the same as 
a statute of the State in which the action was brought. 
The decision in Dennick v. Railroad Co. rests on that 
and more general grounds of comity. The liability in 
question in each of said three cases however was reme- 
dial, not penal, the rule of liability being no more ex- 
acting than it would have been in favor of the deceased 
if he had survived, and the damages recoverable being 
recoverable as compensation. 

We have in this State a statute subjecting railroad 
corporations to liability for negligence resulting in 
death (Pub. Stat. R. L., chap. 204, §§ 15, 16, 17 and 18), 
but it differs materially from the Massachusetts stat- 
utes especially in that it has noneof the penal features 
of that statute. For this reason we do not think it 
necessary to decide which of the two sets of cases 
above cited lays down the true doctrine; for it seems 
to be well settled that each of the States will be left by 
the others solely to itself to give effect to its penal leg- 
islation. Commonwealth v. Green, 17 Mass. 515, 540; 
Hunt v. Town of Pownal, 9 Vt. 411, 417; Scoville v. Can- 
field, 14 Johus. 338; Brigham v. Claflin, 31 Wis. 607, 616; 





8. C.,11 Am. Rep. 623; First National Bank of Ply- 
mouth v. Price, 33 Md. 488; Halsey v. McLean, 12 Allen, 
438; Derrickson v. Smith, 24 N. J. Law, 166; Bird vy. 
Hayden, 2 Abb. Pr. (N. 8S.) 61. That the liability im- 
posed by the Massachusetts statutes is penal is very 
clear. The damages, as we construe the provision, are 
directed ‘‘to be assessed with reference to the degree 
of culpability of the corporation or of its servants or 
agents,’’ and to the amount of at least $500. These di- 
rections clearly show a positive purpose. So likewise, 
confirmatorily at least, does the direction that the re- 
covery shall not be prevented by contributory negli- 
gence unless it be gross or willful. One of the reme- 
dies given by section 212 is an indictment, the fine pre- 
scribed in case of conviction being not less than $500 
nor more than $5,000. The same remedy is given by 
section 213 if the injury be mortal. It would seem that 
where death ensues there is provision only for a civil 
action, but the provision is part and parcel of legisla- 
tion which has its penal purpose thus clearly stamped 
upon it. 

Our conclusion is that an action founded on said pro- 
vision is not maintainable in this State, and that the 
demurrer to the second count must be sustained. 

Demurrers sustained. 

[See note, 58 Am. Rep. 143; 37 id. 160.—Ep.] 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 


BRIDGES ACROSS NAVIGABLE STREAMS. — Laws of 
Michigan, 1889, No. 254, provides that when a stream 
forms the boundary line between two townships, and 
is intersected by a highway from one town to the 
other, and the two towns cannot agree upon the joint 
construction of a highway bridge across the stream, 
the county board of supervisors may proceed to con- 
struct such bridge, and assess and collect the cost 
thereof from the towns into which it extends, and 
shall also determine the quota of each town ‘toward 
keeping the same in repair.” Held, that the act does 
not authorize the construction of a bridge across a 
navigable stream which would require the mainte- 
nance ofadraw. The law provides that the board of 
supervisors shall determine the kind of a bridge to be 
built; but this refers to material and plan, and not 
whetherit shall be a draw, lift or swing bridge. There 
are three things, and only three things, which the 
board of supervisors are authorized to determine and 
apportion to the townships, viz.: the cost of the 
structure, the expense of constructing, and the quota 
of each toward keeping the bridge in repair. Nothing 
is said about the expense of maintaining and operating 
the draw, which is an important item, and one uot 
likely to be overlooked had it been the intention of 
the Legislature to include the bridging of navigable 
waters. Which township is to provide the servant to 
operate the draw? and who is to be responsible for 
his negligence? The duty of maintaining a draw- 
bridge over navigable waters includes the obligation 
to properly provide for the safe passage of vessels 
through the draw. 2 Am. & Eng. Cyclop. Law, 549; 
Weisenberg v. Winneconne, 56 Wis. 667; 14 N. W. 
Rep. 371; Edgerton v. Mayor, 27 Fed. Rep. 230. In 
view of the responsibility attaching to the construc- 
tion of a draw-bridge, not only as to navigation but to 
the travelling public, we should not feel inclined to 
hold that the act was intended to cover the construc- 
tion of draw-bridges, unless clearly expressed in its 
terms, or is necessarily implied by it. Where a town- 
ship refuses voluntarily to assume the burden and ob- 
ligations of constructing and maintaining a draw- 
bridge, the burden and obligation cannot be enforced 
upon them by the board of supervisors without an eX- 


. 

















| by 


ivil 
sla- 
ped 


ro- 
the 


am 
nd 
the 
int 


ne 
ost 
nd 


nd 


ta 
ng 


ot 
of 
le 
to 
‘or 
on 
als 
9; 


[n 
0- 


ts 
i- 














THE ALBANY LAW JOURNAL. 331 














Ee 





press grant from the Legislature authorizing it to im- 
pose such burden. Under the law as it stands the 
poard of supervisors are authorized to build a bridge, 
put they are not authorized to maintain and operate 
adraw init, and no navigable river can be bridged 
without providing some means for the passage of ves- 
sels without unnecessary delay. The act, by its terms, 
refers only to such bridges as, when coustructed and 
kept in repair, are made safe for the travelling public. 
Mich. Sup. Ct., June 14, 1889. ‘Township Board of 
Ecorse v. Board of Supervisors of Wayne County. 
Opinion by Champlin, J. 

CRIMINAL LAW—MURDER—EVIDENCE OF DISTINCT 
crrme.—On atrial for murder, the killing by defend- 
ant was not disputed, and the evidence showed that 
the wife of deceased had formerly been married to de- 
fendant, and had obtained a divorce from him. After 
the shooting, defendant and the wife went from one 
part of the premises of deceased to another, talking 
about the shooting. Held, that evidence that, before 
he left the premises, and about half av hour after the 
shooting, he committed the crime of rape upon the 
wife, was inadmissible. The general rule that evidence 
ofa distinct, substantive offense cannot be admitted 
in support of another offense is laid down by all the 
authorities. It is in fact but the reiteration of the 
still more general rule that in all cases, civil or crimi- 
nal, the evidence must be confined to the point in is- 
sue; it being said however by authors on the criminal 
law, that in .criminal cases the necessity is even 
stronger than in civil cases of strictly enforcing the 
rule; for where a prisoner is charged with an offense, 
itis of the utmost importance to him that the facts 
laid before the jury should consist exclusively of the 
transaction which forms the subject of the indictment, 
and matters relating thereto, which alone he can be 
expected to come prepared to answer. 3 Russ. Crimes 
(ith ed.), 368; 1 Rose. Crim. Ev. (8th ed.) 92; Whart. 
Crim. Ev., $$ 29,30; 1Greenl. Ev., §52; Sutton v. John- 
son, 62 LIL. 209; Shaffner v.Com., 72 Penn. St. 65; State v. 
Lapage, 57 N. H. 245; Com. v. Ferrigan, 44 Penn. St. 
$86; Com. v. Merriam, 14 Pick. 519, Putnam, J. Our 
conciusion from all the authorities is that, whatever 
be the object of the testimony, whether to prove 
guilty knowledge, as in prosecutions for passing forged 
notes or counterfeit money, where proof of other of- 
fenses of the same kind is competent; to prove that 
the act was accidental ordone by mistake, as in case 
of poisoning or embezzlement; to prove motive, as on 
trial of a husband for the murder of his wife, in which 
case, in the absence of direct evidence, proof of adul- 
tery by the prisoner with another woman was held 
competent; or in cases where the prisoner says he did 
not do the act, and supports his denial with the asser- 
tion that no motive existed within him for the com- 
nission of such a crime; or to refute some anticipated 
defense—proof of a distinct substantive crime is never 
admissible, unless there is some logical connection be- 
tween the two, from which it can be said that one 
tends to establish the other. In this case it must be 
borne in mind that there is no evidence whatever con- 
hecting the two acts, or tending to show wherein the 
commission of the rape had any bearing upon or ten- 
dency to explain the commission of the homicide; and 
therefore if it be held that evidence of the one tended 
te prove the other, it must be upon the ground that 
there is some natural or obvious connection between 
the two acts. Did the proof of rape in this case tend 
to prove the defendant guilty of murder? What ele- 
Ment in the crime of murder was wanting when this 
evidence was admitted? Or what fact in evidence, 
hecessary to make out the crime of murder, did it 
tend to strengthen or corroborate? It seems clear to 


Us that these are questions which puzzle the legal 
mind, and cau only be auswered so as to sustain the 





admissibility of the evidence in question, if at all, by 
drawing exceedingly fine distinctions. To the other 
question—was it not evidence calculated to inflame 
the minds of the jury, and prejudice them against the 
defendant, rather than prove him guilty of murder?— 
the answer is obvious. It is insisted that the object 
was to show a motive, and for that purposethe learned 
judge held it competent. In the first place, under the 
facts proved, it was not necessary to prove a motive. In 
cases of doubt as to whether the party charged did the 
criminal act, proof of motive is important, and often 
decisive; but in this case the State, having shown the 
deliberate shooting, under circumstances showing both 
express and implied malice, proof of motive was not 
necessary to a conviction; and, while the prosecution 
doubtless had the right to add that proof by compe- 
tent evidence, it may well be doubted whether testi- 
mony so strongly calculated to prejudice the jury 
against the defendant should have been admitted, 
even though it tended to prove a motive; such proof 
not being necessary to the case. But no theory has been 
suggested upon which it can be said that the commis- 
sion of the crime of rape tended to show a motive for 
the homicide: and after a most careful examination 
of all the evidence, and a consideration of it in all its 
phases, we can discover no rational connection be- 
tween the two acts, whereby it can be inferred that 
desire, purpose or intent to commit the crime upon 
Mrs. McGehee could have influenced the mind of de- 
fendant to take the life of deceased. To so hold seems 
to us not only illogical, but unnatural and unreason- 
able. It is contended by counsel for the people that 
the prosecution had aright to show all that the de- 
fendant did, from the time he came to the place of the 
killing until he left it, as parts of one and the same 
transaction. Here again we must deal with the ques- 
tion, when is it competent to prove a crime distinct 
from the one for which the accused is on trial? We 
have already seen the general rule of evidence excludes 
such proof. An exception to that rule allows it when 
the acts form one transaction (1 Whart. Crim. Law, 
$ 649), as in Heath’s case, where it was held competent 
to show, under the circumstances of the case, that the 
prisoner, shortly before the killing, shot a third per- 
son, notwithstanding the evidence tended to prove a 
distinct felony, such shooting and the killing of the de- 
ceased appearing to be connected as parts of the trans- 
action (1 Rob. [Va.]735), or where, on trial for breaking 
into a booking office, evidence was admitted that the 
prisoner had, on the same ‘night, broken into three 
other booking offices belonging to three other stations 
on the same railway, the four cases being all mixed up 
together. Reg. v. Cobden, 3 Fost. & F. 833. The 
same principle obtains when it is sought to provesome 
distinct act as part of the res geste, in which case ‘‘ the 
principal points of attention are whether the circum- 
stances and declarations offered in proof were contem- 
poraneous with the main fact under consideration, and 
whether they were so connected with it as to illustrate 
its character.”” 1 Greenl. Ev., § 108. Here, as we have 
said, there is no proof to connect the two acts, nor is 
there any such obvious relation between them that it 
may be inferred that the one in any way character- 
ized the other. We are convinced that there is no 
theory upon which the competency of this testimony 
can be sustained without breaking down firmly-estab- 
lished rules of evidence. It is suggested and pressed 
by way of argument that, although the trial court may 
have erred in allowing this proof, yet, the case being 
so clearly made out by other evidence, and the defense 
so utterly futile, the error should be held harmless. If 
the only punishment for the crime of murder in this 
State was death, the point would be entitled to weight. 
If it was within the province of the court to assume 
that the jury would have inflicted the death penalty, 
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because the proof of guilt justified it, or if our decision 
was to affect this case alone, we might hesitate to order 
a reversal on this theory. The Legislature has seen fit 
to clothe juries with a wide discretion in fixing the 
punishment to be inflicted upon one convicted of 
murder. Every defendant on trial for that crime is 
entitled to the full benefit of the statute. When all 
else has failed him, he has a right to stand befure a 
jury unprejudiced by incompetent, irrelevant evi- 
dence, and appeal to them to spare his life. It is im- 
possible for us to know what the jury in this case 
would have done but for the introduction of this in- 
competent evidence, much less is it our province to say 
what they should have done, and no opinion is ex- 
pressed on that subject. We can only judge of the in- 
fluence of such testimony upon the minds of the jury 
by experience and observation common to us all. 
Here was proof of a distinct felony; the disgusting 
and abhorrent facts attendant upon the commission of 
that most brutal and infamous crime given in detail. 
No one need be told that from that moment, if the 
evidence was believed, all feeling of commiseration 
and mercy toward the defendant must have fled the 
minds of the jury. There waa left for him no possible 
escape from the death penalty. But aside from all 
these considerations, we are required to settle a rule 
of evidence in criminal trials, not merely with refer- 
ence to this case, but in consideration of future conse- 
quences and others’ rights, and we cannot, from that 
consideration alone, hesitate to hold that there was 
such manifest and prejudicial error in the admission 
of evidence by the trial court in this case as must 
work a reversal of its judgment. Ill. Sup. Ct., June 
15, 1889. Farris v. People. Opinion by Wilkin, J, 
Magruder, J., and Shope, C. J., dissent. 


DAMAGES—DEATH BY WRONGFUL ACT. — In an ac- 
tion by a father for the death of his minor son, alleged 
to have been caused by defendant's negligence, brought 
under the Maryland Negligence Act, which allows such 
suits for the benefit ‘“‘ of the wife, husband, parent 
and child ”’ of the person killed, no expectation of pe- 
cuniary benefit to plaintiff from the continuance of 
the child’s life after minority can be considered in es- 
timating damages, though the child had been emanci- 
pated by plaintiff two years before his death, and had 
since voluntarily paid part of his earnings to plaintiff, 
and had promised that he would “ help” plaintiff after 
he became of age. There is conflict of authority on 
this subject in otber States. Railroad Co. v. Zebe, 33 
Penn. St. 330; Caldwell v. Brown, 53 id. 453; Birkett 
v. Ice Co., 110 N. Y. 504. But so far as this State is 
concerned, we think the question has been settled. It 
first arose in the case of Coughlan v. Railroad Co., 24 
Md. 84, which was decided in 1865, and is amoung the 
first, if not the first case in which this statute was con- 
strued, it having been passed in 1852. In that case the 
boy killed was between ten and twelve years of age. 
He had no father living, and the suit was brought by 
his widowed mother, who had a large family, and kept 
a small grocery store. He was her eldest child, asmart, 
likely lad, who attended the store when his mother 
was absent, and his services were worth to her from 
five to six dollars per month at the time the accident 
occurred. The court said: ‘‘To submit to a jury the 
value of a life without limit as to years would have 
been to leave them to speculate upon its duration with- 
out any basis of calculation. The law entitles the 
mother to the services of her child during minority 
only. Beyond this, the chances of survivorship, his 
ability or willingness to support her, are matters of 
conjecture, too vague to enter into an estimate of dam- 
ages merely compensatory. According to the appel- 
lant’s theory, the mother and son are supposed to live 
on together to an indefinite age, the one craving sym- 








pathy and support, the other rendering reverence, 
obedience and protection. Such pictures of filial piety 
are inestimable moral examples, beautiful to contem. 
plate, but the law has no standard by which to meas. 
ure their loss.””, Whata minor child may be able or 
willing to do for his father or motherjafter he becomes 
of age, when he has the right to leave the parental 
roof and set up for himself in life. and before his wil 
lingness and ability have been tested by experience, is, 
as we understand the court to say, a matter of con. 
jecture, too vague to enter intoan estimate of damages 
in such a case. Such is the meaning and effect of this 
decision. It is a leading one in our State, and hag 
been repeatedly followed. In Railroad Co. v. Moran, 
44 Md. 283, the boy killed was old enough to be a fire. 
man on a locomotive engine, and an instruction con- 
taining the same restriction met the approval of this 
court. In Railroad Co. v. Stansbury, 54 Md. 648, the 
boy was twelve years old, and a like instruction was 
granted. So in Albert v. Ryan, 66 Md. 325, wherea 
minor son sued for the death of his father, his right 
to prospective damages was limited to his attaining 
his majority. In fact, Coughlan’s case has in this 
State been universally recognized as having settled the 
law on this subject. Nor has it been overruled or 
shaken by any thing said or decided in Railroad Co.y, 
Hauer, 60 Md. 449. On the contrary, it is there cited 


with approval, and carefully distinguished from the. 


case then under consideration. Our statute, unlike 
those of some of the States which give the action for 
the benefit of the next of kin generally, closely follows 
Lord Campbell's Act, and allows suits only for the 
benefit ‘‘of the wife, husband, parent and child” of 
the person killed. And in Hauer’s case the court, fol- 
lowing the English decisions construing their statute, 
decided that legal liability alone is not the test of the 
injury in respect of which damages may be recovered 
under the statute, but that the reasonable expectation 
of pecuniary advantage by the relative remaining 
alive may be taken into accuunt by the jury, and dam- 
ages given in respect of that expectation if it be disap- 
pointed, and the probable pecuniary loss thereby sue 
tained. In that case a father was killed who had 
two adult unmarried daughters who lived with him as 
part of his family, were dependent upon him for sup- 
port by reason of their inability to support themselves, 
and the father had supported and was supporting 
them at the time of his death. In view of these facts 
the court considered it a case falling within the rule of 
interpretation above stated, and allowed the jury to 
award damages to these adult as wellas to the minor 
children. Following in the same line is the case of 
Railroad Co. v. Mahone, 63 Md. 135. The person killed 


was a mother, who had made her permanent home 


with a married daughter, to whom she rendered ser- 
vices by attending to house-work and looking after 
the children while the daughter was away at work, 
and thus gave considerable assistance, which she had 
rendered and was rendering when she was killed. The 
court allowed the jury to consider the pecuniary value 
of these services to the daughter, and to award her 
damages for the loss of them. In each of the English 
decisions cited in both these cases the adult son who 
was killed had given and was giving assistance of & 
definite pecuniary amount to his parents, and this fact 
was relied on by the court as the evidence which 
showed that the father had a reasonable expectation 
of pecuniary benefit from the continuance of his son's 
life. Dalton v. Railway Co., 93 BE. C. L. 296; Franklin 
v. Railway Co.,3 Hurl. & N. 211. Of like character 
and to the same effect is Railroad Co. v. Adams, 5 
Penn. St. 499, and many other similar cases might be 
cited. In these cases the son after attaining age bad 


manifested his willingness to assist his parents by ac- 
tually doing so, and when that fact is proved we can 
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understand how the latter may reasonably expect fur- 
ther assistance if the son lives. But whether a minor 
gon will do so after he comes of age is, as it seems to 
us, a matter of vague conjecture, which can furnish no 
reasonable foundation for a verdict. Md. Sup. Ct., 
June 11, 1889. Agricultural & Mechanical Ass'n of 
Washington County v. State. Opinion by Miller, J. 
FRAUDP—ATTORNEY AND CLIENT—CONTINGENT FEE. 
—A debtor, who had received personal injuries by a 
railroad collision, assigned his claim for damages to 
au attorney for $300, the attorney to prosecute the 
claim to judgment. He did so, and obtained a judg- 
ment in the name of the debtor for $4,000. Held, that 
the assigument, so far as the amount recovered ex- 
ceeded reasonable compensation for the attorney’s ser- 
vices, was void as to the assignor’s antecedent cred- 
itors. Common justice and authority agree that an 
arrangement between client and attorney, pending 
suit for alien for just compensation on the judgment 
to be recovered, is good by way of equitable assign- 
ment (Terney v. Wilson, 45 N. J. Law, 282), though, in 
view of the control of the courts over their petition- 
ers, and of the peculiar relation of trust, the court will 
generally supervise the question of compensation, and 
will certainly look to it that no fraud, either actual or 
constructive, is permitted under the guise of compen- 
sation. See remarks in Schomp v. Schenck, 40 N. J. 
Law, 195, 200. But if the alleged contract, especially 
in cases of claims for uncertain damages, is asserted 
asa purchase by the attorney of the subject-matter, it 
is met by astrong rule of public policy (independent 
of the doctrine of maintenance, which is not adopted 
in this State), arising out of the relation itself, which 
prevents such contract from effecting more than the 
securing of just compensation. Arden v. Patterson, 5 
Johns. Ch. 44; Berrien v. McLane, 1 Hoff. Ch. 421. 
And see Dr. Wharton’s statement of rules and au- 
thorities, in 1 Whart. Cont., §§ 426, 427, and notes. It 
seems clear that without attributing any misrepresen- 
tation to the attorney, the parties could not have had 
in view the real nature and effect of the alleged bar- 
gain. The value of the subject-matter could not, from 
the nature of the case, have been equally or fairly un- 
derstood by them, nor any approximation to it. It was, 
in effect, only an arrangement for a contingent fee, 
which is always under judicial control; for, being 
made by guess-work—a species of (perhaps innocent) 
gambling—it would be daugerous to decliue such con- 
trolas a matter of public policy. If however these 
parties can be supposed to have known with some cor- 
rectness the value of the thing they were dealing with, 
then the inference of fraud on creditors would beirre- 
sistible to my mind. A poor laboring man, disabled, 
more or less, by his injury, knowing that his claim was 
worth some $4,000 or thereabouts, gives it all to his law- 
yer, under the name of *‘compensation” for getting 
it. Evidently this is only aname. The affair is a gift 
of so much as exceeds just compensation; and, if 
the man is indebted, cannot stand as against his cred- 
itor. But how can we believe that it was even intended 
asamere gift? It is contrary to human experience 
that a man so situated should give away a large sum 
understandingly. But if we are told of his indebted- 
ness, and the natural expectation that the judgment 
creditors will attack the fund, a motive at once ap- 
pears, which renders the act consistent with human 
experience. He was contriving to evade the creditors. 
It would be too Arcadian not to see this. The case 





then presents a dilemma. If Colgan did not fairly and 
fully understand the value of the thing, so far as a 
man of his position ought to understand it in dealing 
tnops consilii with his attorney, the bargain can only 
stand to the extent of compensation, and all beyond 
that was a gift, made ignorantly, it is true, but made 
while he was a debtor, and therefore constructively 





fraudulent as aguinst his creditors. If he did fairly 
understand it, the inference is too strong to resist that 
he, with the co-operation of the attorney, intended to 
make a gift of the excess over just compensation, in 
order to avoid creditors. In my opinion, the transfer 
as against the creditors can only stand to the extent of 
fair compensation, and a reference may be taken on 
that point. N. J. Ct. Err. and App., March, 1888. Col- 
gan v. Jones. Opinion per Curiam. 

GIFT — INTER Vivos. — Where a husband makes a 
written statement in his bank pass-book that he gives 
all the money credited to him in the book to his wife, 
but continues to draw on his own account from the 
same fund, there is no delivery sufficient to constitute 
a valid gift of the fund. All agree that, to constitute 
a valid gift between living parties, or gifts inter vivos, 
as they were distinguished by the civil law, there 
must be a delivery of the subject-matter of the gift, 
with the intent on the part of the donor to transfer 
the right of property to the donee, or to some one for 
his use. The donor must renounce, and the donee 
must acquire, the title and interest in the property 
given. Solongas there is a locus penitentie in the 
donor, the right to change his mind, to modify, or re- 
voke it, the gift is incomplete. As was said by Gibbs, 
©. J..in Bunn vy. Markbam, 7 Taunt. 224: ** There is 
no case which decides that the donor may resume the 
possession and the donatio continue;”’ nor will the 
mere fact of possession in itself be sufficient, but it 
must appear that such possession was acquired with 
the consent of the donor, and with the intent on his 
part to relinquish all right and interest in the subject 
of the gift, and making it the property of the donee. 
These are familiar principles, about which there can 
be no contention. ‘If the thing be not capable,” says 
Chancellor Kent, ‘‘of actual delivery, there must be 
some act equivalent to it. The donor must part not 
only with the possession, but with the dominion of the 
property.” 2 Kent Com. 439. Here the subject of the 
gift is money on deposit in a savings bank, and it is 
admitted that there wus no actual delivery of the 
money itself by the husband to the wife. If so the 
question then is, whether the act or acts of the husband 
are in a legal sense equivalent to an actual delivery of 
the money. We shall not stop to consider whether an 
assignment in writing and delivery to a donee of a 
pass-book of a savings bank by the donor, with the in- 
tention to give and vest in the donee the immediate 
right and interest in the money held on deposit, will 
constitute a valid gift of such deposits. In some States 
it has been held that such an assignment and delivery 
-will vest in the donee a valid title to the money. Itis 
sufficient to say there was no delivery by the husband 
to the wife of the pass-book of the bank in this case, 
with the intention on his part of renouncing all inter- 
est in the deposits, and of transferring to her the ab- 
solute title to thesame. In the first place, there was 
no delivery of the pass-book itself to the wife. It was 
kept, it appears, both before and after the entries of 
19th February, 1868, and 4th January, 1876, in the 
bureau drawer in the dining-room, within the reach 
and under the control of the husband. Much less is 
there any proof of its delivery to the wife with the in- 
tention on the part of the husband of renouncing all 
interest in the money. On the contrary, years after 
the entries, and in fact during his life, he continued to 
draw money and appropriate it to his own use, show- 
ing beyond question that he never meant to relinquish 
his right and dominion over the deposits. Now, if 
there was a complete gift of the money to the wife, if 
in fact it belonged to her, then he had no right to ap- 
propriate it to his own use. One cannot give property 
to another and then take it back. Once establish the 
gift and the property belongs to the donee, but there 
can be no gift in lawso long as the donor retains the 
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control and dominion over the subject of the gift. A 
mere promise to give, however explicit, will not be 
sufficient, for the reason that, the promise being made 
without consideration, it cannot be enforced. Pen- 
nington v. Gittings, 2 Gill & J. 208; Murray v. Cannon, 
41 Md. 466; Taylor v. Henry, 48 id. 550. Md. Ct. App., 
June 12, 1889. Dougherty v. Moore. Opinion by Robin- 
son, J. 


INSURANCE—CONDITIONS—ESTOPPEL—WAIVER.—An 
insurance company is estopped to deny its liability on 
a policy on the ground of false representations in the 
application which are declared by the policy to be war- 
ranties, if, at the time the policy was issued, it person- 
ally or through its agent knew or had notice of the 
facts. It has been generally held that, where an agent 
of an insurance company, authorized to fill up blank 
applications for insurance, does so by writing false an- 
swers, with notice or knowledge of the inaccuracy of the 
answers written, and thereafter procures the signature 
of the applicant thereon, after he had given correct 
answers to the questions asked, and the company af- 
terward receives the premium and issues a policy, the 
company will, in the case of loss of the property in- 
sured, be estopped from insisting on the falsity of the 
answers, although warranted by the assured to be 
true, and failing to avoid the policy on other grounds, 
will be bound to indemnify the assured for the loss to 
the extent of the insurance; and this is true even 
though the policy provides that when the application 
is made through an agent of the company the appli- 
cant shall be responsible for such agent's representu- 
tions. Insurance Co. v. Wilkinson, 13 Wall. 231; In- 
surance Co. v. Mahone, 21 id. 152; Combe v. Insurance 
Co., 43 Mo. 148; Plumb v. Insurance Co., 18 N. Y. 392; 
Insurance Co. v. Ives, 56 Ill. 402; Insurance Co. v. 
Lewis, 30 Mich. 41; Insurance Co. v. McKee, 94 Ill. 
494; Insurance Co. v. Fish, 71 id. 620; Insurance Co. v. 
Olmstead, 21 Mich. 246; Insurance Co. v. Eddy, 55 IIL. 
213; 2 Wood Ins. (2d ed.) 832, 835, 846, 850; May Ins. 
(2d ed.), § 143, and cases cited; Bac. Ben. Soo., $§ 153, 
221. The issue of a policy by an insurance company, 
with a full knowledge or notice of all the facts affect- 
ing its validity, is tantamount to an assertion that the 
policy is valid at the time of its delivery, ‘“‘and is a 
waiver of the known ground of invalidity.’”” From 
such conduct “ the insured might fairly infer that he 
was protected.’’ If he does not, it is reasonable to 
presume that he would do so by procuring other insur- 
ance. It would not be consistent with fair dealing 
and honesty for the company to undertake to avoid its 
policy under such circumstances, when the insured 
has rested in the belief that he was protected until his 
property was destroyed, and when that belief is the 
result of its conduct, it is estopped from doing so. In- 
surance Co. v. Weill, 28 Gratt. 394; Bevin v. Insurance 
Co., 23 Conn. 254; Combs v. Insurance Co., 43 Mo. 148; 
Van Schoick v. Insurance Co., 68 N. Y. 434; Insurance 
Co. v. Hall, 12 Mich. 202; Bidwell v. Insurance Co., 24 
N. Y. 302; Rathbone v. Insurance Co., 31 Conn. 193; 
Insurance Co. v. Raddin, 120 U. 8S. 196; Gans v. Insur- 
ance Co., 43 Wis. 108; Mechler v. Insurance Co., 38 id. 
665; Insurance Co. v. Kittle, 39 Mich. 51; Smith v. In- 
surance Co., 49 Wis. 322; Insurance Co. v. Olmstead, 
21 Mich. 246, 254; Insurance Co. v. Chesnut, 50 IIL. 
111; Insurance Co. v. Kinnier, 28 Gratt. 88. Ark. Sup. 
Ct., June 15, 1889. Dwelling-House Insurance Co. v. 
Brodie. Opinion by Battle, J. 


MUNICIPAL CORPORATIONS — ORDINANCES—VALID- 
Iry.—An ordinance which prohibits the sale of articles 
ou the principal market of a city, except from stands 
leased by the sellers, and confines farmers and others, 
with their vehicles, to other markets, where the ac- 
commodations are inadequate, virtually shuts out the 
latter class of veudors from said market, without giv- 





ing them any substitute for it, and requires their arti. 
cles to besold by the lessees of stalls, and is void, and 
a prosecution thereunder will be restrained by writ of 
prohibition. The direct and only apparent effect of 
this ordinance as amended is to deprive the producers 
of market articles of their own raising from selling 
their produce at first hands to consumers in the prin- 
cipal city market, and to compel them to be sold by 
holders of stalls at second hand, driving the producers 
away from the chief seat of market business to remote 
places, which do not seem to be any more adequate 
for the accommodation of their vehicles than the Cen- 
tral market. In the cases of Henkel v. Detroit, 49 
Mich. 249, and Taggart v. City of Detroit, 38 N. W. 
Rep. 714, the importance of markets as furnishing 
means of direct communication between purchasers 
and producers was fully discussed, and this feature 
was treated as essential to the character of a general 
market. A city has no right, and the city has never 
been empowered, to shut out the producers of fresh 
provisions and similar farm and garden articles from 
having convenient access to consumers. The return is 
disingenuous in attempting to conceal the fact that 
the ordinance does not—as is evidently meant to be 
understood—merely change the location of sales and 
not diminish the facilities. But it in fact shuts out 
farmers and gardeners from the principal market, and 
gives no substitute forit. The purpose is too obvious 
to be covered up, and in reading the ordinance before 
and after amendment it is not even plausibly con- 
cealed. The power to prevent and punish forestalling 
would have nothing to operate on if people who raise 
their own market products can be dealt with in this 
way. An essential feature of a market such as we 
have held the Central market to be cannot be wiped 
out in this way. Mich. Sup. Ct., June 21, 1889. Hughes 
v. Recorder's Court of Detrvit. Opinion by Camp- 
bell, J. 





DEFECTIVE SIDEWALKS—NOTICE.—Public Acts 
of Michigan, 1887, No. 264, section 2, provides that in 
actions against municipal corporations for injuries 
from defective highways, sidewalks, etc., it must be 
shown that the corporation had reasonable time, after 
notice, to put the same in proper condition, and had 
not used reasonable diligence. A city charter pro- 
vided that the common council should be commis- 
sioners of the highways of the city, and should have 
the care and supervision of streets and sidewalks, and 
that the street inspector should do, or cause to be 
doue, all repairs ordered to be done by the council, 
and under its supervision. Held, that notice of a 
defective sidewalk given to a councilman was suffi- 
cient. The individual knowledge of officers or agents 
of municipal corporations, who in such capacity have 
powers or duties conferred upon them with reference 
to a given matter, is the knowledge of the corporation, 
and notice to such officers or agents is notice to the 
corporation, and the corporation is bound or affected 
by such knowledge or notice. Where the liability of 
the municipality is created by statute, such liability 
must depend upon a true interpretation of the statute 
under which it is created. As the corporation can ac 
quire no knowledge of defective streets and sidewalks 
except such knowledge as is possessed by the alder- 
men of the city, or the city marshal, or the street in- 
spectors, who are the only agents having any duty to 
perform with reference to keeping streets in repair, it 
would seem to follow that knowledge of any such 
agents of a defect in streets or sidewalks would be the 
knowledge of the corporation, and that actual notice 
given to eitber of these agents for such defects would 
be notice to thecorporation. Now, while an individual 
alderman, not acting in a meeting of the council, has 
no control or supervision over the streets any more 
than a private citizen, yet when he meets in council he 
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does have a voice in saying what repairs shall be made, 
and if a meeting of the council has been held after 
knowledge by or notice to him there is no good reason 
why such knowledge or notice should not be imputed 
to the body of which he is a member, based upon the 
duty which he owes to the public to impart his knowl- 
edge affecting the public interest to the council. For 
the same reason, should the knowledge of the city 
marshal and street inspectors be held to be the knowl- 
edge of the council. They are entitled to seats in the 
body, and to be heard upon the matters under their 
supervision, and the keeping of streets in repair comes 
under their supervision. Had each alderman of the 
city seen this hole in the walk, and been cognizant 
that it had been there for six months, it would be ab- 
gurd to huld that the collective body called the com- 
mon council had no knowledge of what each individual 
composing it knew full well. The duty of all to bring 
the matter of repair before the council for its action 
ig no greater than the duty of each member to do so 
who is possessed of such knowledge. The aldermen 
represent the city in respect to those matters placed 
under the control fof the council, and are so far its 
agents that notice to them with regard to such matters 
is notice to the principal. Bank v. Canal Co., 4 Paige, 
127; Bank v. Aymar, 3 Hill, 262; Bank v. Davis, 2 id. 
41; Bank v. Cushman, 121 Mass. 490; Trapnell v. City 
of Red Oak Junction, 39 N. W. Rep. 884; Carter v. 
Town of Monticello, 26 id. 129. Mich. Sup. Ct., June 
28, 1889. Dundas v. City of Lansing. Opinion by 
Champlin, J. 


NEGLIGENCE—BED OF RIVER—GROUNDING OF VES- 
SEL—LIABILITY OF WHARFINGER.— Where an agree- 
ment isentered into between ship-owners avd whar- 
fingers that a ship shall proceed to a wharf in the river 
Thames for the purpose of discharging and loading 
cargo, and itis known to the parties that sbe must 
take the ground at low water, there is an implied 
representation by the wharfingers, even though the bed 
of the river is not under theircontrol, that it isin such 
acondition as not to injure the ship on her taking the 
ground, and if, by reason of the uneven condition of the 
bed of the river, she is injured, the wharfingers are lia- 
ble for the damages caused to her. Eng. Ct. App., Feb. 
%, 1889. The Mcorcock. Opinion by Lord Esher, M. 
R., Bowen and Fry, L. JJ. 60 L. T. Rep. (N. 8.) 654. 


RAILROADS—TRACKS IN STREETS.—A steam railroad 
may not be constructed and operated on a street ex- 
cept with the consent of the abutting land-owners, or 
by the right of eminent domain, and it is immate- 
tial whether or not the fee of the street isin the abut- 
ting owners. A street is a public thoroughfare or 
highway, established for the accommodation of the 
public generally, in passing from place to place, and 
for such other incidental uses as are ordinarily made 
of public streets—such as laying drains, sewers, gasand 
water pipes, and the like. Public streets are for the 
use and benefit of all, and no one has any exclusive 
rights and privileges therein. They are free to all upon 
like conditions, and subject to use by any means of 
locomotion which is not destructive of the common 
uses and ordinary methods of travel. If this is true a 
railroad does not fall within the purposes for which 
public streets were originally established, and the 
occupation of a public street by a railroad is an addi- 
tional servitude on the land, and a perversion of the 
street from its original purposes. The introduction of 
&new motive power would not, perhaps, be material; 
but a railroad requires a permanent structure in the 
street, the use of which is private and exclusive. It 
confers upon an individual or corporation rights and 
privileges in the street which are incompatible with 
those of the public and of adjacent proprietors. To 
hold that a railroad is one of the legitimate uses of a 





public street leads to the inconsistency that the street 
may be monopolized by a corporation or an individual, 
and filled with parallel tracks which would practically 
exclude all ordinary travel, and still be said to be de- 
voted to the ordinary uses of a public street. Lewis 
Em. Dom., § 111; 1 Hare Const. Law, 362; Cooley 
Const. Lim. 678. The laying out of a public street 
creates two co-existent rights—one belonging to the 
public, to use and improve the street for the ordinary 
purposes of a street; the other, to the abutting owner, 
to have access to and from his property over the street, 
and to make such use of the street as is customary 
and reasonable. Both are valuable, and the one as in- 
violable as the other. It would be as unjust and un- 
warranted for the public to use and appropriate the 
street, so as to impair or destroy the rights of the 
abutting owner, without his consent, and without 
compensation, as it would be for him, by a like course 
of conduct, to impair or destroy the rights of the pub- 
lic. Sothat it appears that the abutting owner has 
special interests and rights in a public street, which 
are valuable and indispensable to the proper and bene- 
ficial enjoyment of his property. His right to use the 
street as a street is as much property as the street it- 
self, and neither the public, nor a corporation, nor an 
individual, can Jawfully deprive him of it, against his 
will, without compensation. If the street is needed 
for the purposes of a railroad, or for any other pur- 
pose inconsistent with the ordinary uses of a public 
street, the rights and interests of the abutting owner 
must be obtained, with his consent, or by the exercise 
of the right of eminent domain, as in other cases of 
taking private property for public use. Haynes v. 
Thomas, 7 Ind. 38; Tate v. Railroad Co., id. 479; Craw- 
ford v. Village of Delaware, 7 Ohio St. 459; Railroad 
Co. v. Reinhackle, 15 Neb. 279; Lahr v. Railroad Co., 
104 N. Y. 268. If the rights of the abutting owner may 
be taken from him without his consent, and without 
compensation, ‘a system has been inaugurated,” says 
the Court of Appeals of New York, “ which resembles 
more nearly legalized robbery than any other form of 
acquiring property.”’ Lahr v. Railroad Co., 104 N. Y. 
268. The weight of judicial authority undoubtedly is 
that where the public have only an easement in the 
street, and the fee of the soil of the street is re- 
tained in the abutting owner, under the constitu- 
tional guaranty of private property, a steam railroad 
cannot be lawfully constructed and operated thereon, 
against his will, and without compensation. Lewis 
Em. Dom., §§ 113, 115; 1 Hare Const. Law, 362; Mills 
Em. Dom. (2d ed.), § 204; 2 Dill. Mun. Corp. (3d ed.), 
§ 725. <A distinction is made by some of the authori- 
ties, in cases where the fee in the soil of the street is 
in the public, the State, county or city, and where it 
remains in the abutting owner; and in the first case 
the right of the abutting owner to compensation is 
denied, and in the latter it is recognized and allowed, 
We perceive no well-founded difference in principle in 
such distinction. If the fee is in the public, it is held 
in trust, expressly or impliedly, that the land shall be 
used as a street, and it cannot be applied to any other 
purpose without a breach of trust. It is only where 
the fee is in the public, free from any trust or duty, 
that it may be disposed of for any purpose that the 
public may deem proper. Whether the abutting owner 
has simply an easement in the street, while the fee is 
in the public or in some other owner, or whether he 
has both the fee and an easement, he is equally enti- 
tled to require that nothing shall be done in deroga- 
tion of his rights. 1 Hare Const. Law, 370, 375; Lewis 
Em. Dom., §§ 114, 115; Barney v. Keokuk, 94 U.S. 324; 
Railroad Co. v. Schurmeir, 7 Wall. 272; Story v. Rail- 


road Co., 90 N. Y. 123; 1 Ror. Railr. 524; Haynes v. 
Thomas, 7 Ind. 38; Andersun v. Turbeville, 7 Cold. 
150; Railroad Co. v. Steiner, 44 Ga. 546; Crawford v. 
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Village of Delaware, 7 Ohio St. 459. Miss. Sup. Ct., 
April 15, 1889. Theobold v. Louisville, N. O. & 7’. Ry. 
Co. Opinion by Arnold, C. J. 


SALE — FRAUD — MERCANTILE REPORTS.— Where a 
merchant makes verbal statements as to his financial 
condition to an employee of a mercantile agency, by 
whom such statements are reduced to writing as a 
part of the same transaction, but not signed, and sub- 
sequently the merchaut approves his former state- 
ments, and states that there has been no material 
change in his finances, the written statements are ad- 
missible in evidence against him. Opinion by Sher- 
wood, ©. J. Morse, J., dissenting, said: “*I do not 
think that a merchant who is visited by the agent or 
attachés of a mercantile agency, whether it be R. G. 
Dun & Co., Bradstreet’s, or any other, and who, at 
their request, gives to them a statement of the condi- 
tion of bis business, is bound thereafter to notify such 
agencies of the financial or other changes in his busi- 
ness; nor is he obligated to inform them if afterward 
he is on the verge of bankruptcy, or unable to pay his 
debts. If a merchant should seek out an agency or its 
reporters, and give a statement for the express pur- 
pose of building up a credit thereon, the case would be 
different. Buta merchant doing business without re- 
gard to these agencies, as he has aright to do, who is 
sought out by such agencies or their employees, and a 
statement demanded of him, and who in good faith, 
frankly and honestly, tells them his business condi- 
tion, although under no legal obligation to do so, is 
not thereby bound forever afterward to keep such 
agencies informed of his financial standing, any more 
than he would be had be made a statement to some 
person not connected with such agencies.’’ Mich. Sup. 
Ct., June 14, 1889. Mooney v. Davis. 


SUNDAY— CONTRACT— SUNDAY NEWSPAPER.— .ssu- 
ing, publishing and circulating a newspaper on Sunday 
is unlawful. The plaintiff insists that the contract was 
not illegal, for it neither was executed on Sunday nor 
required plaintiff or defendant to do any thing on Sun- 
day. It bound defendant to maintain and issue a 
weekly, a daily and Sunday Globe for the time speci- 
fied in it, and it required plaintiff's services in the 
preparation and procuring, so far as related to the real- 
estate advertisements, of material for each of those 
editions of the paper. According to the terms of the 
contract, the defendant was no more at liberty to dis- 
continue its Sunday edition than to discontinue its 
daily or weekly edition, or all its editions. The theory 
of the complaint is that it was bound to continue them 
all; so that, if to issue, publish and circulate a news- 
paper on Sunday was against the law as it existed 
when this contract was made, then the parties con- 
templated and stipulated for a violation of the law by 
each. The law in reference to Sundays, in force at the 
time when the contract was made, was section 20, 
chapter 100, General Statutes, 1878, as follows: ** No 
person shall keep open his shop, warehouse or work- 
house, or shall do any manner of labor, business or 
work, except only works of necessity and charity, 
* * * on the Lord’s day, commonly called ‘Sun- 
day ;’ and every person so offending shall be punished 
by a fine,” etc. A contract which requires or contem- 
plates the doing of an act prohibited by law is abso- 
lutely void. No cases of the kind have been more fre- 
quently before the courts than contracts which were 
made on Sunday, or which required or provided that 
something prohibited by the statute should be done 
on Sunday; and in no instance has any court failed to 
declare such acontract void. Unless the issuing and 
circulating a newspaper on Sunday is, within the 
meaning of the statute, a work of necessity, it is pro- 
hibited by it as much as any other business or work. 
The newspaper is a ity of dern life and busi- 
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ness, but it does not follow that to issue and circulate 
it on Sunday is a necessity. There are a great many 
other kinds of business just as necessary; many, in- 
deed most, kinds of manufactures and mercantile 
business are indispensabie to the present needs of men, 
but no one would say that, because necessary gener- 
ally, the prosecution of such business on Sunday is a 
work of uecessity. That carrying on any business on 
Sunday may be profitable to the persons engaged in it; 
that it may serve the convenience or the tastes or 
wishes of the public generally—is not the test the stat- 
ute applies. To continue on that day the sale of dry- 
goods or groceries, or the keeping open of markets, 
saloons, theaters or places of amusement, might be re- 
garded by many as convenient and desirable, but that 
would not bring such business within the exception in 
the statute. At the time this contract was made, the 
issuing, publishing and circulating a newspaper on 
Sunday was contrary to law; and as the contract pro- 
vided for that, and as it was indivisible, it was thereby 
rendered wholly void. The Penal Code went into effect 
January 1, 1886. Section 229 provides that certain 
kinds of articles, among them newspapers, may be sold 
in a quiet and orderly manner on Sunday. Plaintiff 
contends that the recognition of this contract, and the 
continuance of business under it for more than a year 
after the issuance of the Sunday paper, became legal 
by the provisions of the Penal Code, constituted such 
a ratification of the contract as relieved it of any orig- 
inal taint of illegality. There is a difference in the de- 
cisions on the question whether a contract, void 
merely because it was made on Sunday, may be rati- 
fied on a secular day, so as to become valid; but there 
is no conflict of decisions on the proposition that a 
contract, void because it stipulates for doing what the 
law prohibits, is incapable of being ratified. That is 
this case. The contract contemplated the doing what 
the law then in force prohibited, and for that reason 
it was void. It is true the law was so changed after 
the contract was made that, from the time of the 
change, it became, as plaintiff claims, lawful to do 
those things provided in the contract which were un- 
lawful at the time it was made, and so that, as he 
claims, a contract like this, made after the change 
went into effect, would have been valid. But that 
could not affect the validity of the previous contract, 
which was void from the beginning. The parties might 
have made a new contract to commence on or after 
January 1, 1886; but, because of the illegality in it, 
they could not at any time ratify this contract from 
the beginning; and because it is entire and indivisi- 
ble, they could do nothing amounting to less than the 
making of a new contract, which could give vitality to 
it for the time since January 1, 1886. An entire con- 
tract must be ratified, if at all, as an entirety. Minn. 
Sup. Ct., July 8, 1889. Handy v. St. Paul Globe Pub- 
lishing Co. Opinion by Gilfillan, C. J. 


WILL—BEQUESTS TO CHARITIES.-—A bequest to “‘ the 
trustees of the Physio-Medical College of Cincinnati, 
Ohio, to be used by the college for the promotion of 
the medical art, as favored and believed in by” the 
testator, “‘and in support of that institution,’’ will 
not, on proof that no corporation of that name exists, 
be decreed to belong to the ‘* Physio-Medical Insti- 
tute,’’ when it appears that the testator intended to 
give the bequest to an unincorporated medical school 
which he supposed to be incorporated, and which had 
ceased to exist. Nor will such bequest be enforced, on 
the cy pres principle, as a public charity, where it ap- 
pears that the college to which the testator intended 
to give his money was not a public or charitable insti- 
tution, and was situated in another State, but the 
money bequeathed will be distributed as undevised es- 
tate. Assuming that it would be possible for that cor- 
poration to take a gift to the Physio-Medical College 
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— 
(Hinckley v. Thatcher, 139 Mass. 477; Tucker v. So- 
ciety, 7 Metc. 188, 209), it could not do so in the ab- 
sence of evidence appropriating to it a name which, 
on its face, denotes a different body. Minot v. Farm 
School, 7 Mete. 416; Society v. Pratt, 9 Allen, 109. 
But the evidence has not that effect, and the master 
finds that the name in the will does not mean the 
Physio-Medical Institute. The plaintiff has argued that 
the income should not be applied cy pres. In the first 
place, it does not appear that the will creates a public 
charity. It does not purport to found an institution, 
asin Tainter v. Clark, 5 Allen, 66; Attorney-General 
y. Lonsdale, 1 Sim. 105; Russell v. Allen, 107 U. S. 163 
—but to give the fund to one already in existence, and 
having a determinate character. It would seem that 
Mr. Curtis’ medical school] in fact, and the supposed 
corporation in the mind of the testator, were neither 
of them free or public schools, as in Society v. Harri- 
man, 125 Mass. 321, and Morville v. Fowle, 144 id. 
109 (see McIntire v. Zanesville, 17 Ohio St. 352); but 
were both private pecuniary enterprises, to the sup- 
port of which the trustees—that is to say, the party in- 
terested—had power to apply the whole income. Such 
an enterprise is not a public charity, even if indirectly 
it serves charitable ends. Attorney-General v. Hewer, 
2 Vern. 387; Attorney-General v. Newcombe, 14 Ves. 
1,7; Attorney-General v. Haberdashers’ Co., 1 Mylne 
& K. 420. See Drury v. Natick, 10 Allen, 169, 180; 
Carne v. Long, 2 DeGex, F. & J. 75, 79; Thomson v. 
Shakespear, 1 id. 399, 406, 408. If the will allowed the 
fund to be applied to purposes not charitable, the gift 
fails as a charity. Rotch v. Emerson, 105 Mass. 431, 433; 
Saltonstall v. Sanders, 11 Allen, 446, 464; Morice v. 
Bishop of Durham, 9 Ves. 399, 406; Ellis v. Selby, 1 
Mylne & C. 286, 299. In the next place, we think that 
it appears from the facts that the gift is primarily to 
the trustees of the college, and that the college is in an- 
other State; that the income is to be used by the col- 
lege, and that the whole of it may be used for its own 
support, in the discretion of the trustees—as well from 
the circumstances under which the will was made, 
that the main object is the support of the particular 
institution which the testator had in mind, and that 
the promotion in Ohio of Thomsonism—the form of 
medical art believed in by the testator—was to be ac- 
complished as incidental to that object. It is imma- 
terial to this conclusion whether the name described 
an existing beneficiary or not. At least, it described 
au institution which was supposed by the testator to 
exist, and of which his friend was supposed to be an 
officer. The testator’s belief as to facts has the same 
effect upon the construction of his language whether 
his belief was right or mistaken. Then if the gift were 
toa public charity, and but one construction of the 
will, which is not too strict, probably the gift would 
fail upon the failure of the donee. The main doubt, if 
it were conceded that the gift was charitable, would 
arise on the question of construction. In such cases 
courts have gone very far in discovering and sustain- 
ing a general charitable intent, distinct from the 
means indicated for carrying it out, orthe immediate 
object. Society v. Price, 1 Jones & La. T. 498; 7 Ir. 
Eq. 260, and other cases cited in Jackson v. Phillips, 14 
Allen, 539. Thus, in case of a simple gift to an insti- 
tution, if the institution is in its nature, and by its 
name appears to be, a mere trustee or conduit for the 
application of its funds to charitable purposes, the gift 
Will not fail upon failure of the donee. Winslow v. 
Cummings, 3 Cush. 358; Bliss v. Society, 2 Allen, 334; 
Society v. Crocker, 119 Mass. 1, 24. See In re Maguire, 
L. R., 9 Eq. 632. So, a fortiori, if the objects of the 
charitable trust are declared by the will, and it ap- 
Pears that the discretion of the particular societies 
named is not of the essence of the gift. Reeve v. At- 


torney-General, 3 Hare, 191, 197; Marsh v. Attorney- 





General, 2 Johns. & H. 61. But if the construction of 
the will is settled in the sense in which we have con- 
strued the one before us, then, if the donee fails, the 
gift fails. To that extent, at least, we may follow the 
late English cases with safety, and without encounter- 
ing the doubts expressed in Jackson v. Phillips, 14 
Allen, 594, and 1 Jarm. Wills (4th ed.), 456, 457; Clark 
v. Taylor, 1 Drew. 642; Russell v. Kellett, 3 Smale & 
G. 264; Marsh v. Means, 5 Weekly Rep. 815; 3 Jur. (N. 
S.) 790; Langford v. Gowland, 3 Giff. 617; Fisk v. At- 
torney-General, L. R., 4 Eq. 521; In re Maguire, ubi 
supra; Minot v. Baker, 147 Mass. 348-350. See Cherry 
v. Mott, 1 Mylne & C. 123, 133; Smith v. Oliver, 11 
Beav. 481; Coldwell v. Holme, 18 Jur. 396, 397; Jud. 
Char. Trusts (2d ed.), 225 et seg. And even if the 
donee is in existence at the date of the will, there is no 
absolute rule of law that prevents the charity termi- 
nating when the donee ceases to exist, although, no 
doubt, in such cases courts have gone still further in 
straining the meaning of wills, in order to uphold the 
supposed general intents. Clark v. Taylor, Russell v. 
Kellett, wbi supra. See Easterbrooks v. Tillinghast, 5 
Gray, 17; Baker v. Institution, 110 Mass. 89, 91. The 
favor shown to charities should not be carried to the 
point of overriding the plainly expressed limits of a 
gift, whether the duration is limited inso many words 
or not. Mass. Sup. Jud. Ct., June 20, 1889. Stratton 
v. Physio-Medical College. Opinion by Holmes, J. 

TRUST FOR MAINTENANCE OF ANIMALS.—A 
testator devised his real estate in strict settlement and 
gave to his trustees certain horses and ponies and the 
hounds in his kennel, and charged his real estate in 
priority to all other charges created by his will with 
the payment to the trustees for the term of fifty years, 
if any of the horses and hounds should so long live, of 
an annual sum of £750; and he declared that the trus- 
tees should apply the said annual sum in the mainte- 
ance of the said horses and hounds for the time being, 
and in maintaining the stables, kennels and buildings 
inhabited by the said animals. Held, a valid trust, 
although there might be no person who could enforce 
it. It is obviously not a charity, because it is intended 
for the benefit of the particular animals, aud not ani- 
mals generally, and is quite distinguished from the 
gift to the Royal Society for the Prevention of Cruelty 
to Animals, to which a legacy is given, and which may 
well be a charity. If it were a charitable gift, of course 
the whole gift would fail, because it is a gift arising 
out of land alone. But, in my opinion, it not being a 
charity there is nothing in its being charged on land 
that prevents it being a good gift. It is said that there 
is no cestui que trust who can enforce it, and there can- 
not be such a trust unless it is capable of being en- 
forced by some one. I do not assent to that view. 
There is not the least doubt that a man may give a 
legacy to trustees upon trust to apply it in putting up 
a monument to himselfeither in a church or church- 
yard, or in unconsecrated ground if he chooses to do 
so. Iam not aware that any such trust is invalid in 
any way, although it is difficult to say who the cestui 
que trust of the monument is. So, in the same way, I 
know of nothing to prevent a gift of a sum of money 
to trustees to apply it for the repair of such a monu- 
ment. In my opinion it isa good trust, although the 
testator must be careful to limit the time, because it is 
not a charitable trust, and therefore, unless it is to 
come to an end within legal limits, such a trust would 
be illegal. Butatrust to lay out a certain sum in 
building, and the gift of another sum in trust to apply 
the same to keeping that monument in repair for say 
ten years, is, in my opinion, a perfectly good trust, al- 
though I do not quite see who could come as a plain- 
tiff asking the court to enforce it. If a person bene- 
ficially interested in the intestate could enforce the 
trust, then the plaintiff in the present case can, if he 
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desires it, do so; but if there are no persons who can 
do so, then it cannot be said that the trust will, in con- 
sequence, fail. Then is there any thing in the provis- 
ion itself which is illegal or obnoxious to the law? I 
mean a provision, not for human beings, but for horses 
and dogs. As to that, it is clear and settled by au- 
thority that there may be a charity established for the 
purposes of horses and dogs, and therefore making a 
provision for horses and dogs is not in itself obnoxious 
to the law, provided always it is not extended for too 
long a period if it is not a charity. There is authority 
on this point in the books which I cannot neglect if I 
would. [t is the case of Mitford v. Reynolds, 16 Sim. 
105; 1 Phill. 185, 706. That case does not appear in the 
recent edition of Seton on this point, but in the earlier 
edition of Seton it will be found there is a reference to 
it as an authority upon this point. It is not necessary 
to do more than to refer to the report in 16 Sim., be- 
cause that shows what the two clauses were which 
were important. The testator’s will was made in 1835, 
and he died in 1836. The eighth clause in the will pro- 
vided for the purchase and appropriation and deposit 
of his body in a monument to be erected upon « cer- 
tain mount which he indicated, and for the ornamen- 
tation of which he gave specific directions. Then it 
provided that the expenses of doing that were to be 
provided from the surplus property after the payment 
und discharge of certain legacies and bequests. We 
have got a case therefore iu which there is a trust for 
the application of the estate in erecting a monument. 
It is quite true that that trust failed, but the only 
reason why it failed was because it was to erect a 
monument upon the land of some other person who 
would not have it there, and would not sell his land 
for the purpose; but there is nothing in any of the re- 
ports of this case which I have seen to indicate at all 
that it would not have been a good provision if the 
site fixed by the testator had been available for the 
purpose. Then the ninth clause is this: ‘I will, de- 
vise, give and bequeath the remainder of my property 
of whatsoever kind and description and that may arise 
from the sale of my effects, after deducting the annual 
amount that will be requisite to defray the keep of my 
horses (which I will and direct be preserved as pension- 
ers, and are never under any plea or pretense to be 
used, rude or driven, or applied to labor) to the gov- 
ernment of Bengal, for the express purpose of that 
government applying the amount to charitable, bene- 
ficial and public works at and in the city of Dacca, in 
Bengal.” I think I may treat that case as very strong 
authority that the provision is good, and if I felt any 
doubt about it myself I should have felt it was a case 
settling the point as far as I was concerned. There is 
nothing therefore, in my opinion, to make the gift void 
by reason of its making provision for the horses and 
dogs. Eng. Chan. Div., April 9, 1889. Re Dean; Cooper 
Dean v. Stevens. Opinion by North, J. 


>——_ 
OUR NEW YORK LETTER. 


OTHING that has occurred here since the im- 
peachment of Judge Barnard has had such a salu- 

tary effect in correcting abuses that have crept into 
our judiciary system in connection with the appoint- 
ment of referees as the exposé in the now famous 
Flack case. Judge Bookstaver finds himself in a most 
uncomfortable position. That a New York judge is 
unable to always read through all the papers that are 
presented to him on an application for an order is well 
known to all who are familiar with our chamber prac- 
tice. He must often rely on the statements of the 
lawyers he knows to be reputable and believes to be 
trustworthy as to what their papers contain. This 
does not excuse Judge Bookstaver from appointing a 








———- 


referee nominated by the attorney for one of the par. 
ties in a divorce suit, norcan I perceive any excuse 
for such action. Having made this mistake, I am stil] 
further at a loss to see how he could deny Flack the 
right to be heard in the proceedings to set aside the 
judgment. Every one affected by the judgment which 
was secured at the end of an action in rem had, it 
seemed to me, the right to be heard, and Flack of all 
others—in spite of all the righteous newspaper hue 
and cry against him. Judge Bookstaver is greatly es. 
teemed by our bar, and is a man of excellent character 
and honorable intentions, which makes the situation 
more deplorable. It is a terrible lesson to judges who 
let politics come upon the bench. It is pretty gen- 
erally conceded that but for his connection with those 
infamous proceedings, Ambrose Monell would have 
been the nominee of Tammany Hall for the Common 
Pleas judgeship; that but for his record in connection 
with the appointment of referees, Judge Van Hoesen 
would have been re-nominated, and that these gentle- 
men, failing in securing the prize for the reasons 
stated, a certain other gentleman who had the cup 
almost pressed to his lips might have been permitted 
to quench his thirst for judicial honors bad not an 
old taint of divorce-referee business still clung to the 
garments he was anxious to exchange for the ermine, 
Nothing can be said against the gentleman who finally 
secured the nomination—Mr. Biscoff—except that I 
cannot learn that he has had much experience in the 
trial of causes; that however does not seem in this 
community to incapacitate a man for judicial prefer- 
ment, as education on the bench is guaranteed in three 
terms—providing there is no question about the assess- 
ment. Mr. Theron Strong, who seems likely to secure 
the Republican nomination witb an indorsement from 
the County Democracy, which combination will con- 
stitute the so-called citizeus’ movement, to run against 
Mr. Biscoff fora place on the bench of the Court of 
Common Pleas, if elected would greatly strengthen 
that department of our judiciary. He comes froma 
race of judges, has a large experience in important liti- 
gation, and isin my opinion eminently qualified to 
discharge the duties of the position. If he should re- 
ceive and accept the nomination, there is every indi- 
cation that he will be elected. He will receive the 
support of a great many members of our bar independ- 
ent of their political affiliations. The re-nomination 
of Surrogate George B. Abbott of Kings county as the 
Democratic candidate for that important position is one 
that is generally well received by members of the Brook- 
lyn bar irrespective of party. Surrogate Abbott had 
been public administrator of Kings county for many 
years, when he was appointed to fill the vacancy caused 
by the death of his predecessor. His experience in pro- 
bate matters had been so extensive that he entered 
upon the discharge of his duties trained and equipped 
for the most efficient public service. His record has 
been beyond criticism, which, together with his per- 
sonal popularity, makes his election almost certain. 

A nice question of judicial morals has been raised by 
the circumstances attending the continued absence of 
Judge Pitchke from the bench of the City Court. He 
is reported to bein Europe in poor health, and it is 
said that he has not communicated with his brethren 
of the City Court for nearly a year. A law was passed 
by our Legislature several years ago to meet the exi- 
gencies of one of the judges of the Superior Court who, 
by reason of mental disability, was incapacitated from 
resigning, providing that where a judge was removed 
for reasons other than for moral delinquency, he should 
coutinue during the period of his unexpired term to 
receive half pay. It is said that this unfortunate but 





enterprising judge does not resign for the reason that 
it will be more profitable to be removed. There is sus- 
picion in the minds of some of our bar that a failure to 
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resign under such circumstances comes pretty close to 
the line of moral delinquency. It may be however a 
case of moral obliquity only, distinguishable from 
moral delinquency. It does seem that a judge who is 
permanently incapacitated by ill-health from perform- 
ing his duties should resign as any other official would 
be expected to do. 

Your readers were spared the infliction of an occa- 
sional New York letter during the past summer by my 
absence in Europe, whither I was summoned to take 
testimony in an action pending here. In London I 
nad the pleasure of hearing Sir Charles Russell and 
Sir Henry James in the Chetwynd case. It seems to 
be conceded that they are England’s foremost advo- 
cates, and although I heard a number of other distin- 
guished pleaders I was ready to believe that they 
merited the distinction enjoyed by them. Their ut- 
terance was conspicuous for the absence of the hem 
and haw qualities that so often mars the delivery of 
English speakers. They were both earnest, persuasive, 
gracious and eloquent—Sir Charles Russell especially 
so, and yet I am inclined to think that we have half a 
dozen members of our New York bar who are their 
peers in all respects—Joseph Choate, James C, Carter, 
and Frederick Coudert notably so. The two things 
that impressed me most forcibly in the trial of causes 
there was the celerity with which they select their 
juries in important causes, and the very few excep- 
tions that are taken on the trials. The presiding jus- 
tice controls the admission of evidence to a much 
greater extent than with us, and a great deal of appa- 
rently irrelevant evidence goes in ‘‘for what it is 
worth ’’ without the interminable objections so usual 
with us. Senseless wrangling of counsel is most in- 
frequent, and the quiet “*tut tut’’ of the presiding 
justice evidently means much to the barristers to 
whom it is addressed. I heard of one case which was 
decided while I was in London that leads me to con- 
clude that the dog is the English national bird. On 
the question of the privileges and liabilities of dog- 
owners, I feel it my duty to record it in an American 
law journal. The case was tried before Judge Edge, 
whose keen sense of justice does not, in this case, ap- 
pear to have been altogether tempered with mercy. 
One Sir Lushington Phillips, Bart. (be it noted) 
brought an action to recover for the value of a toy 
terrier, which the defendant had killed. The case was 
tried without a jury. The uncontradicted evidence of 
the defendant was that the dog ran out from a yard, 
barked at him vociferously, fixed his teeth in his 
trousers and began to masticate his manly limb—thus 
reversing the well-known saying that ‘‘a barking dog 
never bites.’”” The defendant, with commendable 
presence of mind, slashed at the offender with his 
stick, and by a well-directed blow, killed the imperti- 
nent and dangerous beast. Another witness deposed 
that the same dog had twice caught on to him in the 
same fashion, and the inference seemed unavoidable 
that the tiny monster was addicted to English trousers, 
ala poulette. The judge however expressed great sur- 
prise that any able-bodied Englishman should be afraid 
of atoy terrier pup (whose age had been proved to be 
one and one-half years), and promptly gave judgment 
for the plaintiff for ten pounds, six, ha’penny. Nor 
was that all, and now please observe the extra-judicial 
sensitiveness of Mr. Justice Edge, for in addition to 
the above he directed the defendant to subscribe three 
pounds, six, to the Society for the Prevention of Cruelty 
to Animals. If that was not the super-refinement of 
judicial oppression and barbarity, then I do not know 
the law or the language. 

How illustrative this little case is of the difference 
between the English and our own methods in litiga- 
tion. With us the enterprising American citizen, after 
having killed the terrier, with great sagacity would 





have at once instructed his atturney to serve a sum- 
mons on Sir Lushington in a suit for damages for the 
destruction of his trousers, injury to his calves and 
dislocation of his knee cap—in all the sum of $500. If 
Sir Lushington by any chance had happened to bring 
his action for the value of the dog first, surely our 
American defendant would have set up his damages in 
a counter-claim, for obviously the facts constituting it 
‘arose in the same transaction.” 

Reporters’ notes in connection with decisions are 
often of little value, and these are only given for what 
they are worth. 


October 21, 1889. 


Demot Enmort. 


—_——_—_——__—_—— 
CORRESPONDENCE. 


DISGUTSES. 
Editor of the Albany Law Journal. 

Where is the authority that justifies an officer in 
arresting a woman disguised as a man? ora man dis- 
guised asa woman? Has not either a perfect right to 
dress as he pleases, so long as he does not make an in- 
decent exposure of his person? 


ROLts. 
INDIANAPOLIS, IND. 
[We have often mentally made this querry. We 
do not know of any such authority. It may be 


there is some old common-law foolishness about 
‘* masquerading ” that covers the case, or it may 
be that some local statutes are in point, prohibiting 
disguises. Dr. Mary Walker probably could en- 
lighten our inquirer. So far as we know, any person 
has the right, in the absence of statute, to assume 
the garments of the opposite sex. The Chevalier 
D’Eon did it for many years.-— ED. ] 
en 


NEW BOOKS AND NEW EDITIONS. 


THE CoMPLETE DIGEST. 

A Digest of all the Reported American Cases and Selected 
English Cases, with synopses of statutes of general inter- 
est, references to articles and essays in current law period- 
icals, and to text-books and other matters of value of the 
profession, contained in the official reports and various 
other law publications, from January to July, 1883. 
Editors, E. A. Jacob, C. F. Williams, Peter Kemper. 1889. 
Part I. New York: Digest Pub. Co. Pp. xxiv, Columns, 
2110. 

An attentive consideration of the title given above 
will show that this is a digest on a new plan. It gives 
not only syllabi of the cases, but adds references to 
much illustrative and critical matter, derived from 
the ablest current law writers. The arrangement also 
is unique. Next after the general head and subdivi- 
sion comes the name of the State orcountry and court, 
so that the searcher can see at first glance what court 
he is about to read from. The work seems completely 
exhaustive, giving even decisions of some lower courts, 
the reports of which are not generally cited in digests, 
as the Pennsylvania Common Pleas and Ohio Circuit. 
The statements are uniformly excellent, and exhibit 
more work with the pen than the scissors. This is 
what we should expect from Mr. Jacob, who is an 
approved and experienced editor and reporter. We 
have heretofore advised the profession to use the 
American system and the Annual Digests of the West 
or the ‘‘ Co-op.’’ house. These give a quicker reference 
to decisions for the year than the present because they 
do not wait for the official volumes as this does. But 
those enterprises have driven the State reporters to 
such diligence that most of them are now pretty well 
up with their work, as the following table, made Sep- 
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tember 27, 1889, of the dates of the latest decisions in 
the official reports will show: Alabama, vol. 86, April 
20, 1889; Arkansas, vol. 50, Oct. 13, 1888; California, 
vol. 77, Dec. 29, 1888; Colorado, vol. 11, Nov. 30, 1888; 
Connecticut, vol. 57 (to p. 416), April 25,:1889; Dela- 
ware, vol. 5(Ch.), March 22, 1886; District of Columbia, 
vol. 17, Nov. 5, 1888; Florida, vol. 24, Jan. 7, 1889; 
Georgia, vol. 80, May 21, 1888; Illinois, vol. 127, April 
5, 1889; Illinois, vol. 27 (App.), May 28, 1888; Indiana, 
vol. 118, May 8, 1889; Iowa, vol. 75, Oct. 23, 1888; Kan- 
sas, vol. 40, Feb. 9, 1889; Kentucky, vol. 86, Feb. 16, 
1889; Louisiana, vol. 40, Feb. 13, 1888; Maine, vol. 81, 
June 7, 1889; Maryland, vol. 69, Jan. 10, 1889; Massa- 
chusetts, vol. 148, March 1, 1889; Michigan, vol. 65, 
May 5, 1887; Minnesota, vol. 38, June 18, 1888; Missis- 
sippi, vol. 65, Dec. 3, 1888; Missouri, vol. 97, March 18, 
1889; Missouri, vol. 33 (App.), Feb. 4, 1889; Nebraska, 
vol. 24, Nov. 23, 1888; Nevada, vol. 19, June 30, 1887; 
New Hampshire, vol. 64, July 19, 1888; New Jersey, 
vol. 45 (Eq.) (to p. 369); New Jersey, vol. 51 (L.) (to p. 
173); New York, vol. 114, June 28, 1889; North Caro- 
lina, vol. 102, April 8, 1889; Ohio, vol. 46 (to p. 319), 
Feb. 26, 1889; Ohio, vol. 3 (Cire.) (from p. 433), March 
9, 1889; Oregon, vol. 17, June 20, 1889; Pennsylvania, 
vol. 125, April 29, 1889; Pennsylvania, vol. 7 (Co. Cts.) 
(to p. 112), July 22, 1889; Rhode Island, vol. 15, Aug. 2, 
1887; South Carolina, vol. 29, Nov. 27, 1888; Tennessee, 
vol. 87, June 7, 1889; Texas, vol. 27 (App.), May 25, 
1889; United States, vol. 131, May 13, 1889; Vermont, 
vol. 60, Oct. 6, 1888; Virginia, vol. 84, June 5, 1888; 
West Virginia, vol. 30, Feb. 18, 1888; Wisconsin, vol. 
73, March 12, 1889; English Law Reports, current. 

It becomes therefore a question worth considering 
whether this digest, considered as a permanency, hag 
not such advantages over the quick ‘‘ Reporter” sys- 
tem, as to render it preferable. Certainly it has ap- 
parent advantages, and it is forevery lawyer to deter- 
mine whether they outweigh the rather superior 
promptness of its rivals. The mechanical execution 
of the book is most admirable. 





——_.__—— 
NOTES. 


N his brief in Second Ave. R. Co. v. Kerr, 72 N. Y. 
330, Charles O’Conor says: ‘‘ That act gave life toa 
corporation, which until touched by its magic power, 
was an inanimate figure of the law-breaker’s imagina- 
tion.” For ** breaker’’ read maker. 


Mr. R. A. Parmenter in his brief in People v. Casey, 
72 N. Y. 393, arguing that under chapter 74, Laws of 
1854, the assault must be with a weapon both sharp 
and dangerous to be indictable. observes: ‘A convic- 
tion under the statute would not be upheld when the 
assault was made with a toothpick, no matter how 
sharp, nor with a battering-ram, however dangerous.”’ 


On the trial of a case in which the late Henry Smith 
appeared for the plaintiff, and while one of defendant's 
witnesses was being examined, the plaintiff, who sat just 
behind his counsel, began in an undertone to give the 
witness a verbal certificate of character, such as, “ he’s 
a liar,” “a scoundrel and a perjurer,”’ etc. This an- 
noyed Mr. Smith very much, and turning to bis client 
he told him to keep quiet, remarking, “he’s the best 
witness you’ve had yet.’’ ‘ Yes,” said the client, 
“and I can corroborate him.”’ 


Counsel say in their brief in Low v. Harmony, 72 N. 
Y. 408: “If this beautiful conception should be fast- 
ened on him as an actual intent, his reputation for un- 
natural malignity against his daughter's offspring will 
exceed that of the prayerfully wicked testator Gib- 
bons, immortalized in 2 Zabriskie, 119, 122-126.” This 
Gibbons “ prayed to that God before whom he was 
shortly to appear, that he had been enabled” so to 








draw his will as to cut off John M. Trumbuil without 


one cent, ‘‘and asif all his children by Ann Gibbons 
were illegitimates,’’ said Ann being his daughter. 





COURT OF APPEALS DECISIONS. 


‘WHE following decisions were handed down Tues- 
day, October 22, 1889: 

Appeal dismissed with costs—In the application of 
New York, Lackawanna & Western Railroad Co., re- 
spondent, to appraise lands of Abram M. Chesbrough 
and others.——Order affirmed with costs—Lizzie H. 
Clark, respondent, v. Marion R. Clark, appellant.— 
Order affirmed with costs—Ella L. Winton, appellant, 
v. Walter W. Winton, respondent.——Order affirmed 
with costs—In the petition of Chauncey A. Brainerd, 
appellant, to vacate assessment, etc. —— Appeal dis- 
missed with costs—Josephine McBride, respondent, 
v. Robert P. McBride, appellant.—— Judgment af- 
firmed—People, respondents, v. Abel M. Rontey, ap- 
pellant. Judgment affirmed—People, respondents, 
vy. William Sanborn and another, appellants. —Judg- 
ment affirmed with costs—People, ex rel. President, 
etc., of Delaware and Hudson Canal Company, ap- 
pellants, v. Benjamin B. Parker and others, assessors, 
etc., respondents. ——Orders affirmed with costs—Peo- 
ple, ex rel. Troy Union Company, respondent, v. Ed- 
ward Carter and others, assessors, etc., appellants.— 
Judgment affirmed with costs—People, ex rel. George 
Barnard, assignee, ete., respondent, v. Edward Wem- 
ple, as comptroller, appellant.——Decree of surrogate 
and judgment of General Term modified by striking 
therefrom the provision as to the payment of the judg- 
ment entered on the mortguge for $12,000, and as thus 
modified affirmed without costs to either party upon 
this appeal—In re judicial settlement of the account of 
Julius P. Cohen and another, executors, etc. —Judg- 
ment affirmed with costs—Mary J. Connolly, respond- 
ent, v. Miner E. O’Connor, executor, etc., appellant. 
— Judgment reversed, new trial granted, costs to 
abide event—Hubbard J. Goodrich, appellant, v. New 
York Central & Hudson River Railroad Co., re- 
spondent. 





SEconD DIVISION. 

Motion for reargument denied with $10 costs— Robert 
F. Atkinson, receiver, respondent, v. Rochester Print- 
ing Company, appellant.——Judgment reversed, new 
trial granted, with costs to abide event—William T. 
Walton and another, respondents, v. Agricultural In- 
surance Co., appellant.——Judgment affirmed with 
costs—Max Danziger, respondent, v. Wm. H. Simon- 
son, impleaded, etc., appellant.——Judgment affirmed 
with costs—Henry Anderson, appellant, v. Elisha M. 
How, respondent.—Judgment reversed, new trial 
granted, costs to abide event—Michael Judson, re- 
spondent, v. Village of Olean, appellant.——Judgment 
affirmed with custs—Mary E. Miller, appellant, v. C. 
Gaylord Wood and another, respondents. —Judgment 
affirmed with costs—Village of Olean, respondent, Vv. 
John King and others, appellants. —— Judgment 
affirmed with costs—Mary Foster, appellant, v. City of 
Baffalo, respondent.— Judgment affirmed with costs 
—Elmer J. Alberts, respondent, v. Elnathan Sweet, 
Jr., and another, appellants.——Order affirmed and 
judgment absolute directed for plaintiff, on stipula- 
tion, with costs—William Newell, respondent, v. Cor- 
nelius J. Ryan and another, appellants. —Judgment 
affirmed with costs—Patrick Healey, respondent, Vv. 
Cornelius J. Ryan and another, appellants. —Judg- 
ment affirmed with costs—Abraham Sanger, Jr., and 
another, appellants, v. Leander Waterbury, impleaded, 
ete., respondents.—Judgment affirmed with costs— 
Kate Feeney, respondent, v. Long Island Railroad 
Co., appellant. 
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ALBANY, NOVEMBER 2, 1889. 








CURRENT TOPICS. 





OME recent waste-paper disclosures are quite inter- 
esting on the subject of railroad passes, especially 

as to who asked for them and the motives assigned 
by the railroad people for the asking. Assessors 
are now rising, like convicted sinners at a “ revival,” 
to explain that the pass did not make the slightest 
difference in the assessment. They will have hard 
work to make the community believe that. But at 
all events, it is clear that the railroad managers 
thought it would make a difference, and that is 
almost as bad. The matter comes up quite oppor- 
tunely for our own purposes, because a candidate for 
awestern judgeship has written us that his announce- 
ment that he would accept no railway passes has 
caused a good deal of jeering on the part of his 
brethren who have not susceptibilities quite so fine. 
And yet if he should accept passes, these same false 
brethren would be the first to attribute improper 
motives tohim. It is quite general for judges to 
accept railway passes, and we do most of them the jus- 
tice to believe that they are not thereby consciously 
influenced in favor of the corporation. But it is 
nevertheless true that the corporation will not believe 
that they are notinfluenced. Why else should they 
grant the favor? The very supposition degrades the 
judges and hurts the influence of the bench. Why 
should the judges have passes? They are liberally 
paid, and can well afford to pay their fare — just as 
well as the suitors, witnesses and jurymen. But the 
moment a new judge is elected every railroad likely 
to be brought into his court hastens to send him a 
pass. And the judge rides to court on it, and sits 
in causes in which the railroad is a party, 
debtor to it for the favor in his pocket. It is un- 
seemly, to say the least. We would like to see pub- 
lished a list of the judges who accept these favors. 
Would the judges like to see it? We think not, 
and that unwillingness is the real test of the pro- 
priety of the transaction. There are judges in this 
State who refuse to accept passes; whether they are 


‘in the minority we do not know, but we suspect so. 


So as our western friend asks our opinion, we say 
he is right, and should hold his' ground. His jeer- 
ing brethren will secretly think the better of him. 
“<«Try not the pass,’ the old man said.” 


Judge Seymour D. Thompson has uttered a vig- 
orous malediction in the current ‘ Green Bag” 
against many minor errors and deficiencies in law 
teporting. We assent to every one of his criticisms. 
Especially do we join with the writer in his denun- 
ciation of the use of ‘‘ ubi supra,” ete. It frequently 
entails considerable turning back. The Latin form 
is all that saves it from derision. Suppose the 


judge or reporter should say ‘‘ up there.” But he 
Vor. 40— No, 18. 





has not included the greatest and commonest fault, 
that is, the construction of the syllabus. There are 
very few reporters who know how to make a head- 
note. The English head-notes are generally very 
poor, whether in the official or the Law Times re- 
ports, In this country there are not above six or 
eight reporters who know how to do it, and at the 
head of these we have always put Mr. Chaney, of 
Michigan, and he never can be surpassed. The radi- 
cal difficulty with most reporters is that they begin 
to make the syllabus before they have read the opin- 
ion through, and so they build up the syllabus as they 
go along, by the same processes as the judge builds 
up his opinion, giving every step of the legal rea- 
soning, with all the ifs and buts, all the principles 
and conclusions of law lying in and round about the 
point to be desired, and then at the conclusion they 
give, or attempt to give, the facts and state the 
point. It is not an exaggeration to say that three- 
quarters of most head-notes may usefully be struck 
out or skipped in reading. It is also not an exag- 
geration to say that many head-notes do not give 
the slightest hint of what the case is about. We 
have in mind one State of whose reports this last 
assertion is very often true. The head-note ought 
explicitly or inferentially to disclose whether the 
action is on a note or for assault and battery or spe- 
cific performance, but we can show head-notes that 
give not the faintest glimmering of the subject of 
the action. Now the office of the head-note is not 
to furnish a digest of legal principles, nor a summary 
of the judge’s reasoning, but a disclosure of the 
facts and the legal conclusions. In other words, 
what busy men want when they glance at the head- 
note is the point, the point, THE POINT, and nothing 
but the point. But it is not always necessary to 
state the facts, for sometimes a statement of the 
legal conclusion involves the facts —is pregnant 
with them, so to speak. As for example: “A me- 
chanics’ lien does not attach to railroad rolling- 
stock;” or ‘The doctrine of lateral support does 
not apply as between owners of adjoining gold- 
mining claims, where the process of working is to 
tear down the soil and wash it;” or ‘‘One servant 
may maintain an action for an injury negligently in- 
flicted on him by a co-servant.” Such statements 
sufficiently imply the facts, and no useful purpose 
would be served by adding a long and detailed state- 
ment of the particular facts, as very likely was done 
in the original reports from which we derive these, 
But sometimes it is shorter and more comprehensi- 
ble to state the facts, as for example: ‘‘A boy eight 
years old jumped upon the steps of a passenger rail- 
way car, and sat upon the platform, to steal a ride. 
The conductor or brakeman kicked him off the car 
while the train was moving some ten miles an hour, 
and he wasinjured. Held, that a recovery against 
the railway company was warranted;” or “A pe- 
destrian on a city sidewalk, at night, intentionally 
turned off the street to take a by-path, and was in- 
jured by falling off the projecting end of a culvert. 
Held, that the city was not liable by reason of not 
having erected a railing at that point.” Sometimes a 
statement of the facts would be necessarily long, 
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while the conclusion of law is simple, and in such 
cases the conclusion alone may be given, as for 
example: ‘‘ The same degree of care is required of 
a woman as of aman.” It is undoubtedly easier to 
make a long head-note than a short one, and beside 
it helps fill up the book, but it is not good report- 
ing. Another common fault Judge Thompson does 
not refer to. That is, repetition. The average 
reporter puts the whole statement of facts into a 
head-note, then into a statement proper, and finally 
you get it all sufficiently in the opinion. Some very 
ingenious gentlemen also put it into the catch-lines. 
This is no exaggeration; we can point out instances 
where the catch-lines are a sufficient-head note, even 
a better one than the professed syllabus, The office 
of the catch-line is to indicate the subject, not the 
decision. This repetition is an intolerable fault. 
There may be intellects so dull that they require to 
be told of a thing thrice, but if so, let them read it 
thrice in the opinion. This saves space and time 
at least. If it is necessary or discreet to 
state the facts substantially in the head-note, it 
may well be referred to in the preliminary state- 
ment, as ‘‘The head-note states the facts.” In 
many cases this is sufficient. Or, ‘‘The head-note 
and opinion show the facts.” There is no peculiar 
sacredness in a separate statement of facts, but re- 
porters are such creatures of imitation and habit, 
and frequently so little sure of themselves, that they 
go on repeating like a parrot. Dicta should never 
be put into a head-note. It is bad enough to put 
them into the opinions. No ‘‘ semble” or ‘‘ it seems ” 
for us, if you please. In our multitude of decisions 
and modern theory of pleading we have outlived 
the old-fashioned ‘ scientific” style of reporting, 
which gave a statement of the pleadings; but there 
are a few reporters who still cling to it, and are 
years behind their courts. We must say here that 
the worst statements are not infrequently those 
made by the judges, who are in the attitude of a 
witness under cross-examination, who cannot answer 
a question directly, but must fortify himself as he 
goes along, lest his counsel shall not take care of 
him. Their head-notes too are never the best. We 
admire the discretion of the Indiana judges, who 
refuse to obey a statute requiring them to make 
head-notes. One thing more; no judge should ever 
interfere with a reporter’s head-notes. If he is not 
sufficient for his office, turn him out and get one 
who is. But judges never touch a head-note but to 
disfigure it, except in a few cases where it is already 
so bad that human ingenuity cannot make it worse. 
We say this from personal acquaintance with the 
proof-reading of judges. They may tinker their 
opinions as they please, but they never should touch 
our head-notes or catch-lines. If they persisted we 
would discharge them. 


A very instructive hour, not wholly devoid of 
merriment, may be passed in reading an address by 
Hon. Kemp P. Battle, president of the University of 
North Carolina, on the ‘History of the Supreme 
Court ” — what Supreme Court the title-page does 








not tell us, but there is early intrinsic evidence that 
it is that of the old Tar State, North Carolina. This 
is a performance exhibiting a great deal of labor 
and research, especially in the earlier pages, and in 
every part, and as a whole, is extremely creditable 
to the author, and of great interest to lawyers all 
over the country. The State has had many judges 
of whom she is warrantably proud, one of whom at 
least is celebrated, and stands for that State as 
Shaw for Massachusetts, Kent for New York, Gib- 
son for Pennsylvania — we refer to Ruffin, although 
we here learn that he believed in the whipping-post, 
and when he wanted to be lenient to a young man 
on his first offense, mildly prescribed thirty-nine 
lashes on his bare back. (We have often wondered 
why thirty-nine was so generally ordered. Has it 
any connection with the “thirty-nine articles?” 
Are castigation and the catechism inseparable?) 
But the judges were not alone in inflicting whip- 
ping. Mr. Battle gives an ancient indictment of 
Thomas Denham, Gent., for killing a man ‘‘ witha 
certain weapon commonly called or known by ye 
name of catt of nine tayles.” The colonial judicial 
history seems to have been extremely troublous, 
and some of the judges did not command public re- 
spect, and some of them were turbulent characters, 
The earliest judges, and those of Rhode Island, 
were the first to claim the authority to pronounce 
an act of the Legislature void for unconstitution- 
ality. Mr. Battle tells us some excellent new 
stories, A contemporaneous account of the death 
of Judge Spencer is unique. In extreme old age 
he was set in a chair under a tree, fell asleep and 
nodded. A iarge turkey-gobbler mistook his nod 
for a challenge, and smote the old man’s forehead 
with heavy spur, causing him to fall heavily to the 
ground, and thus meet his death. It is to be hoped 
that twixt chair ‘‘and ground he mercy asked and 
mercy found.” There was an extraordinary court 
at one time, in which no attorney was admitted or 
allowed to speak. In 1788, said an old lady, ‘‘ the 
only bridal tour I ever heard of, was riding to the 
nearest judge to sign away the wife’s land.” 
“Simple-minded Lowrie, from the foot of the Blue 
Ridge, on his first trip to Edenton, stopped a law- 
yer in his argument, because from his seat on the 
bench he could look out on the bay and see the be- 
havior of two vessels in a gale of wind. ‘Stop, 
Mr. Attorney! This court sees one ship going one 
way and another going right opposite in the same 
wind, and the court does not understand it.’” (If 
he had been speaking of the arguments, nothing 
could have been apter.) ‘‘And when taken on 4 
visit to one of the vessels, stamping his foot on 
deck, with some alarm, said, ‘I declare, men, I be- 
lieve she’s hollow.’” (This remark again might 
have been applied to the arguments.) Judge Daniel 
must have been a ‘‘ character.” ‘He was once in 
church, at which he was a regular attendant, in 
company with Judge Ruffin, when the inexorable 
collector, with the inevitable plate, came to his 
seat. He felt in all his pockets, but could only find 
a $5 gold-piece. ‘ Ruffin, lend me a quarter.’ The 
chief justice shook his head, ‘Lend me a half,’ A 
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second shake intimated that this coin could not be 
had. ‘Lend me a dollar,’ and when his companion 
for the third time expressed his inability to supply 
his wants, he slammed the gold-piece into the plate, 
saying is desperation, ‘D——n you, go!’” Of 
Chief Justice Pearson we are told that ‘‘ Governor 
Caldwell said to him, when they were both young: 
‘Pearson, why did you let the bishop confirm you? 
You know you are not a fit member of the church.’ 
‘Well,’ replied he, ‘ when [ was baptized my spon- 
sors stood security forme. I thought it dishonest 
to hold them bound for me, and I surrendered my- 
self in discharge of my bail.’” Of Judge William 
Horn Battle we are told, that his physician, having 
advised a whisky-toddy before breakfast, he volun- 
tarily gave it up, and when his wife asked why, he 
replied: ‘I found myself dressing fast in order to 
get to my drink, and I know by that it is danger- 
ous.’” There is only one old story in the pam- 
phlet, and that is about the judicial salaries — they 
are just what they were seventy years ago — $2,500. 
A charming essay has Mr. Battle given us, and a 
similar work ought to be done in every State before 
the sources of early history are obscured and the 
traditions lost. 


——$_$_¢———— 


NOTES OF CASES. 

N Re Birdsong, 39 Fed. Rep. 599, it was held that 
it is cruel, unusual and unwarranted by law to 
chain a prisoner by the neck with a trace chain and 
padlock so that he can neither lie down nor sit 
down, and leave him so chained in darkness alone 
for several hours of the night. Speer, J., said: 
“The arbitrary power in a prison-keeper to iron a 
prisoner, or indeed to select at his pleasure a pen- 
alty which he thinks adequate as a disciplinary 
measure for real or fancied misconduct, is intoler- 
able among a free and enlightened people. It has 
no place among English-speaking nations. It is as 
repugnant, as we shall presently see, to the law of 
Georgia as to the laws of the United States. It is 
as worthy of condemnation in the light of the State 
and the Federal Constitution as in the benignant 
and merciful spirit of Christian civilization. Not 
even may a judge or jury assume a power so uncer- 
tain and so dangerous. ‘It is one of the glories of 
our English law,’ writes Mr. Justice Blackstone in 
his luminous and graceful Commentaries, ‘ that the 
species, though not always the quantity or degree 
of punishment, is ascertained for every offense, and 
that itis not left in the breast of any judge, nor even 
ajury, to alter that judgment which the law has 
beforehand ordained for every subject alike with- 
out respect of persons.’ 4 Bl. Com. 377. The word 
‘subject’ is here used in the sense of ‘citizen.’ 
This principle of the common law is of force in this 
country as in England, and thus we see that neither 
this court, nor indeed the highest court in the land, 
would assume, even after full hearing, to exercise 
the power to chain up by the neck a prisoner for 
disorderly conduct, even the most atrocious, and 
even though committed in the actual presence 





of the court. Had any judge of America done with 
the most degraded convict what this jailer admits 
he did with the person of this prisoner, his im- 
peachment would be inevitable. Well, may a 
jailer arrogate to himself powers which are 
withheld from the courts? Is it competent for the 
jailer in his discretion to inflict penalties and to ex- 
ercise arbitrary powers which are not deemed safe 
or appropriate to be intrusted to the judges? The 
proposition is unworthy of any intelligent mind 
trained in the letter or the philosophy of the law. 
But we are not left in the determination of this 
question to the consideration of those great funda- 
mental principles announced for the protection of 
the individual against unlawful punishments and 
penalties. The authorities are equally clear in their 
denial of the power exercised by the jailer with this 
prisoner. At common law it was not lawful to 
hamper a prisoner with irons, except to prevent an 
escape. ‘ Otherwise,’ it is declared (1 Russ. Crimes, 
420), ‘notwithstanding the common practice of 
jailers, it seems unwarrantable and contrary to the 
mildness and humanity of the laws of England by 
which jailers are forbid to put their prisoners to any 
pain or torment.’ Sir Edward Coke, perhaps the 
most erudite of English lawyers, certainly pro- 
foundly versed beyond any in the principles of the 
common law, although noted for his harshness and 
severity to prisoners, declared that ‘by the common 
law it might not be done.’ 2 Inst. 381. In consonance 
with the spirit of the ancient law, the statute of 4 
George IV, chapter 64, section 10, subsection 12, pro- 
vides that no prisoner shall be put in irons by the 
keeper of any prison except in case of urgent and ab- 
solute necessity. 4 Bac. Abr. 479; Encyc. Brit., tit. 
‘Prison Discipline.’ And by the same act the jailer 
was provided power to punish prisoners for disorderly 
conduct, and for profane cursing and swearing; but 
the broad intelligence and humane spirit of Parlia- 
ment limited the maximum penalties for such con- 
duct to close confinement in the refractory or soli- 
tary cells, and a diet of bread and water only, for 
any term not exceeding three days. * * * By 
the Georgia enactment of December 19, 1816, to de- 
fine the disciplinary powers of the keeper of the 
penitentiary of that day, the feature of 4 George IV, 
above quoted, was adopted ipsissimis verbis. But 
where the English penalty for profanity, etc., was 
three days, the Georgia statute was limited to two 
days, thus mitigating by the merciful spirit of our 
fathers the already clement provision of the English 
statute; and if this is adequate punishment for 
felons convicted and serving their sentences in the 
penitentiary, is it not sufficient to compel good be- 
havior in those prisoners who are simply committed 
for safe-keeping? But to chain a prisoner around 
the neck with a trace chain and padlock, in a posi- 
tion where he can neither lie down nor sit down, 
and thus to leave him chained in solitude, in the 
night, in the darkness of his cell, for more than 
three hours, is to inflict a degree of torture which 
has no warrant in the law, either State or Federal, 
and to expose him to danger to health and to life, 
from which it is the duty of society to protect him. 
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+ * * Such punishment might have resulted in 


dangerous, or even fatal, consequences; and it is 
clear to any unprejudiced mind, that had the prisoner 
swooned —a natural result of such inhumanity — 
his death from strangulation would have been in- 
evitable. It was in fact punishment by the pillory, 
but a pillory where the links of the trace chain and 
the padlock encircling the bare neck of the prisoner 
were substituted for the wooden frame. This pun- 
ishment was abolished in England in 1837. 7 Wm. 
IV, and 1 Vict., chap. 23. It was done away with 
in France in 1832, and in this land of humanity and 
lawful methods it was forbidden by the act of Con- 
gress of February 28, 1839 (5 Stat. at Large, 322); 
and yet the jailer testified that this was his usual 
method for the punishment of refractory prisoners 
—a method which called imperatively for the rul- 
ing of the court declaring it illegal. * * * We 
declare that there is not, nor has there been at any 
time in the history of the State, any law of any 
character which will justify or condone the act of 
chaining for hours a prisoner by the neck, in a stand- 
ing position, as a means of punishment for any of- 
fense whatever.” * * * 


In Brown v. Carroll, Sup. Ct. Rhode Island, Aug. 
17, 1889, it was held that a justice of the peace who 
acted without jurisdiction, and the party and his 
counsel who procured him so to do, are liable in a 
civil action for damages. The court said: ‘‘It is 
only judges of superior courts who are protected 
from private suits for their acts when they act with- 
out jurisdiction; the judges of superior courts being 
liable at least when their proceedings are such that 
they can be collaterally impeached. Cooley Torts, 
*419; Crepps v. Durden, Cowp. 640; 2 Smith Lead. 
Cas. (9th Am. ed.) 978, and notes, 1023-1041. We 
do not think the justices’ courts, as they existed 
A. D. 1886, were superior courts. They were the 
lowest judicial tribunals in the State. Their juris- 
diction was limited in civil matters to cases in which 
the debt or damages demanded did not exceed $100, 
and in criminal cases their general jurisdiction to 
pass sentence extended only to offenses punishable 
by fine not exceeding $20, or by imprisonment not 
exceeding three months; and both their judgments 
and sentences were subject to appeal. Territorially 
also their jurisdiction was very restricted. And see 
Piper v. Pearson, 2 Gray, 120; Spencer v. Perry, 17 
Me. 418; Percival v. Jones, 2 Johns. Cas. 49. The 
question is likewise raised in regard to Olney, the 
plaintiff in the justice’s suit, and Owen, his attor- 
ney. In Cooley on Torts, *468, the law is thus 
stated: ‘The party is liable where he participates 
in the unlawful action of either the magistrate or 
the ministerial officer. He is in general responsible 
for setting the court or magistrate in motion in a 
case where they have no authority to act; and per- 
haps to this rule there is no exception but this: that 
if the jurisdiction depends upon the facts, and these 
are presented to a court having general jurisdiction 
of that class of cases, and the court decides that it 
has authority to act, and proceeds to do so, this de- 





cision protects, not the officer merely, but the party 
also.’ So also on *131: ‘If an attorney sues out an 
illegal writ, the party for whom he acts is so far 
identified with him in the proceedings that he is 
responsible for what is done under it.’ In Revill y, 
Petit, 3 Metc. (Ky.) 314, it was held that an attor. 
ney who procures or advises a judicial officer to act 
without jurisdiction is liable. See also 1 Smith 
Lead. Cas. (9th Am. ed.) 1043, 1044. We think it 
is clear, according to the rules so laid down, that 
Olney and Owen are both liable; for the testimony 
is undisputed that Owen advised and procured the 
trial justice to assume jurisdiction of the writ on 
the 16th of February, and also procured the order 
afterward, under which the goods attached were 
sold, and that Olney was the purchaser of the goods, 
Cooley Torts, *470.” See Busteed v. Parsons, 54 
Ala. 393; S. C., 25 Am. Rep. 688, and note, 694; 
Lange v. Benedict, 73 N. Y. 12; 8. C., 29 Am. Rep, 
80; note, 23 id. 692. Insome sense contrary to the 
principal case, Grove v. Van Duyn, 44 N. J. Law, 
364; S. C., 42 Am. Rep. 648; Ranis v. Thompson, 50 
Tex. 495; S. C., 32 Am. Rep. 609; McCall v. Cohen, 
168. C., 445; S. C., 42 Am. Rep. 641. 





COUPONS. 


\ E are permitted to publish the following extracts 

from a recent brief by Hon. William H. Arnoux, 
on the subject of coupons, which we thiuk will be 
found instructive: 

In respect to presentment a coupon is unlike a prom- 
issory note, but rather resembles a bill of exchange 
which must be presented for payment before suit can 
be brought thereon. 

In Evertson v. National Bank of Newport, 66 N. Y. 
14; S. C., 23 Am. Rep. 9, which is the latest case in this 
State on the question of the nature of coupons, the 
plaintiff was the holder of stolen coupons, and two 
questions arose in the Court of Appeals applied to two 
causes of action. On one set of coupons the defend- 
ants succeeded, on the other were defeated. The debtor 
paid the money into court and the rival claimants 
were interpleaded. The only question material to this 
case was this: Were the coupons negotiable instra. 
ments, and did the plaintiff become the holder for 
value before maturity? The court held that coupons 
in the form substantially of the coupons in suit were 
negotiable paper, ‘*‘ coming within the ordinary defini- 
tion of bills of exchange or promissory notes,” and 
that plaintiff was a holder for value before maturity. 

It will therefore appear that in the case cited cer- 
tain coupons were held not to be negotiable paper, and 
the others were depending upon their form. They had 
been presented for payment, and no case can be found 
in the books where suit has been brought upon cou- 
pons without such presentation as the coupon required. 
The phrase ‘‘ coming within the ordinary definition of 
bills of exchange or promissory notes” conclusively 
shows that the court did not define the status of such 
instruments as falling exclusively in the category of 
any one class of commercial paper. See note, 23 Am. 
Rep. 15. 

The agreement from the course of business must 
weigh with the court. The railroad indebtedness of 
this country amounts to thousands of millions of dol- 
lars, most of which is represented by coupon bonds 
payable in the city of New York or other financial 
centers. Other corporate and political indebtedness 
existing in the form of coupon bonds must double the 
volume. 














party 
ut an 
O far 
he is 
rill ¥, 
attor- 
tO act 
Smith 
nk it 
, that 
mony 
1 the 
it on 
order 
were 
oods, 
8, 54 
694; 


0 the 
Law, 
n, 50 
‘ohen, 


10ux, 
ll be 


rom- 


jauge 
t can 





wees 


THE ALBANY LAW JOURNAL. 


345 























It would tend to defeat the purpose for which such 
bonds are issued if the makers could be required to 
keep their funds at the designated depositary and also 
at every place where they had an office to prevent the 
possibility of suit and even attachment. 

Nor could they be called upon to become the con- 
tinuing guarantors of the solvency of their agents. For 
if the holder can wait four and ahalf monthsand then 
sue the makers, they can wait at least five years and 
eleven mouths ‘f not the period of the bond. 

The only possible method of terminating such lia- 
bility would be the impracticable one of searching out 
every coupon holder and tendering to him the money. 

Pardee v. Fish, 60 N. Y. 265, was an action upon a 
certificate of depusit. Judge Miller, delivering the 
opinion of the court, quoted authorities which he ap- 
proved thata certificate “is in effect a promissory 
note,” ‘‘a certificate is a promissory note,” a certifi- 
cate is a negotiable instrument, and held that a certifi- 
cate was a promissory note, but subsequently in the 
opinion said *‘a demand was necessary upon the bank 
before an action could be brought against it on the in- 
strument, thus distinguishing the case from that of a 
promissory note where the maker may be sued with- 
out any demand.” So where other judges say a cou- 
pon is a promissory note, they are to understand with 
the limitation that it is so in respect to the question 
before the court. The words of caution in Judge Mil- 
ler’s opinion are very pertinent: ‘‘It may also be said 
in definitions of this kind that their weight depends 
upon their pertinency to the case considered as well as 
other circumstances, and they cannot be regarded as 
controlling against an express authority in point.” 

There is no case which holds that a coupon is 
like a promissory note or is a promissory note in 
respect to demand as the law of promissory note 
is stated by Judge Rapallo in the Indig Case, 80 
N. Y. 100. In every case reported that we have 
found, where a demand should have been made, 
or where such action is involved, it affirmatively ap- 
pears that the coupons had been presented to the 
designated depositary. So it was in Evertsonv. Na- 
tional Bank of Newport, 66 N. Y. 14; North Pennsylva- 
nia Railroad v. Adams, 54 Penn. St. 94; Hollingsworth 
v. City of Detroit,3 McLean, 472; Mills v. Town of 
Jefferson, 20 Wis. 50; Gelpcke v. City of Dubuque, 1 
Wall. 175; and in Arents v. Commonwealth, 18 Gratt. 
750, it is expressly and unanimously held that the cou- 
pon must be presented. Presentation was necessary 
to entitle the hulder to sue. 

In Beaver Co. v. Armstrong, 44 Penn. St. 63, 69, the 
court said: ‘‘The owner of a coupon, whether the 
holder of the bond or not, expects payments of it on 
presentation at the place designated in it.’? And see 
Jones Railr. Securities, § 325; Smith v. Tallaposa Co., 
2 Woods, 574. 

“A coupon once detached and negotiated ceases to 
be a mere incident of the bond and becomes an _ inde- 
pendent claim, and its amount with interest after de- 
mand of payment is recoverable under a general count 
in debt.”? National Bank v. Hartford, etc., Railroad, 
8R. I. 875. See Connecticut Mut. v. C., C. & C. Rail- 
road, 41 N. Y. 921; Ide v. Connecticut River Railroad, 
82 Vt. 297, 299; Conors v. Aspinwall, 21 How. 536, 546; 
24 id. 371; id. 546; Beaver Co. v. Armstrong, 44 Penn. 
St. 63, 64, 69,70; Craig v. City of Vicksburg, cited Redf. 
Ry. 596, § 239; 1 Pars. Cont. 290, 291; Meyer v. City of 
Muscatine, 1 Wall. 384; id. 291; Seybert v. City of Pitts- 
burg, id. 272; Van Hostrupt v. Madison City, id. 294; 
Sheboygan Co. v. Parker, 3 id. 93; Thomson v. Lee Co., 
id. 327; White v. Vermont & Massachusetts Railroad, 
21 How. 575, 577. 

When a coupon is detached from the bond to which 
it was origioally detached and passes to another holder 
before maturity, it has certain qualities belonging to 
commercial paper. 





It will be found by an examination of the authori- 
ties following tbat some courts have contented them- 
selves with comparing them to commercial paper gen- 
erally, and others to special classes. 

Among these may be mentioned bank notes, bills of 
exchange, bonds, certificates of deposit, checks, com- 
mercial paper, drafts, exchequer bills, negotiable in- 
struments, promissory notes, representatives of money. 

The first case involving the nature of a bond was in 
England in 1820, and was followed by another four 
years later. 

In Gorgier v. Meeville,3 B. & C. 45 (1824), bonds 
were issued by the king of Prussia, payable to bearer, 
Chief Justice Abbott held that it was ‘‘in its nature 
precisely analogous toa bank note, payable to bearer, 
orto a bill of exchange indorsed in blank, * * * 
bonds of this description are negotiable like exchequer 
bills. 

Four years before, in Wooley v. Pole, 4B. & A. 1, it 
was held that exchequer bills were negotiable and 
were of the same nature (in this respect) as bills and 
notes. One of the judges said: “It is payable, the 
blank not being filled up, to bearer and transferable 
by delivery.” 

The same doctrine was held to be applicable to bonds 
issued by the Russian, Danish and Dutch govern- 
ments. <Aitorney-General v. Bouwens, 4 M. & W. 171. 
Same principles were enunciated by Chancellor Wal- 
worth, State of Illinois v. Delafield, 8 Paige, 527, 
and affirmed by the Court of Errors, 2 Hill, 159. Web- 
ster, 8 Paige, 531, says: *‘The bonds are instruments 
transferable by delivery, and the State is bound in 
honor to pay them to a bona fide holder.’’ Bronson, 
J., in 2 Hill, 177, says: ‘* The bonds are negotiable in- 
struments, the title to which will pass by mere de- 
livery.”’ 

The same doctrine was applied to certificates of de- 
posit in Stoney v. American Life Insurance Co., 11 
Paige, 635. 

In Mechanics’ Bank v. N. Y. & N. H. Railroad, 13 
N. Y. 599, shares are thus distinguished: ‘“*They are 
not like exchequer bills and government securities 
which are made negotiable.” White v. Vermont & 
Massachusetts Railroad, 21 How. (U. 8.) 575; Mercer 
Co. v. Hackett, 1 Wall. 85; Gelpcke v. City of Dubuque, 
id. 175; Meyer v. City of Muscatine, id. 384; Murray v. 
Lardner, 2 id. 110; Thompson v. Lee Co., 3 id. 327; Super- 
visors v. Schenck, 5 id. 772; Beaver Co. v. Armstrong, 
44 Penn. St. 63. See State court cases cited in 1 Smith 
L. C. (5th ed.) 605; 2 Am. L. Reg. (N. S.) 595. 

Three cases were argued at the same time in the Su- 
preme Court of the Cnited States, and are reported in 
the same volume, involving the consideration of cou- 
pons. Mercer Co. v. Hacket, 1 Wall. 95; Gelpcke v. 
City of Dubuque, id. 175; Meyer v. City of Muscatine, 
id. 384. 

In the first of these cases the court presents an ad- 
mirable history of the origin of bonds and holds: “As 
a corollary from the principles we have stated, we 
have decided on the rights of bona fide holders of cou- 
pons that they were like bonds—transferable by de- 
livery. 

In the second (the Gelpcke Case) the court held: 
** Coupons have all the qualities of commercial paper." 
The court did not say that they were promissory notes 
as was erroneously stated by plaintiff's counsel. The 
third approved the foregoing. 

The decision in Murray v. Lardner, 2 Wall. 110, was 
to the same effect and the court cited the leading Eng- 
lish and American decisions on the subject. 

In Aurora City v. West, 7 Wall. 105, the court said: 
“Coupons by universal usage and consent have all the 
qualities of commercial paper.’ Not, it will be ob- 
served, of promissory notes! 

In City of Lexington v. Butler, 14 Wall. 282, the court 
said; ‘‘Coupons, wheu made payable to bearer, are 
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transferable by delivery and are subject to the same 
rules and regulations so far as respects the right and 
title of the holder as negotiable bills of exchange and 
promissory notes.’’ 

In Clark v. lowa City, 20 Wall. 589, the court said: 
“Coupons, when severed from the bonds to which 
they were originally attached, are in legal effect 
equivalent to separate bonds for the different instal- 
ments of interest.’’ The question arose on the statute 
of limitations. Coupons are negotiable promises for 
the payment of money. * * * They are therefore 
not to be considered as goods, but as the representa- 
tives of money and subject to the same rules as bank 
bills or other negotiable instruments payable in money 
to bearer. Wookey v. Pole,4 B. & A. 1; Georgia v. 
Meeville, 4 D. & R. 641; 3B. & C. 45; Connecticut v. 
Emigrant Industrial Savings Bank, 98 Mass. 12; Spooren 
v. Holmes, 102 id. 507. 

Thus it will be observed that in every instance 
where coupons have been likened to commercial paper 
the question involved related to negotiability. In that 
respect promissory notes, bills aud checks are on the 
same footing. 

In Beaver Co. v. Armstrong, 44 Penn. St. 63, 69, the 
court said of coupons: “ It is of very little consequence 
whether they are promissory notes, bills, drafts or 
checks, for they have the same quality of negotiability 
as either of those instruments.” 

But promissory notes are in some respects different 
from other negotiable instruments. 

Of these, two are prominent: 

1. Where a promissory note is made payable at a 
particular place, action may be maintained thereon 
without presentment or demand as against the maker. 

2. Such a note bears interest from its maturity. 

It is otherwise with almost all other forms of com- 
mercial paper, as will hereafter be shown. 

Coupons are checks rather than bills. In re Brown, 
2 Story, 502; Arent v. Com., 18 Gratt. 773. 

In Cruger v. Armstrong, 3 Johns. Cas. 5, it was held 
that a check should be presented for payment. ‘The 
draft itself implies that payment is to be demanded of 
the drawees. The person who takes it takes it on that 
condition. It is accordingly considered not as due 
from drawer until such demand has been made and 
drawee refuses payment.’ Kent, J., says: ‘* A check 
is not due until demanded, and was independent of 
authority. I consider this to be the nature and import 
of the agreement. The drawer undertakes specially 
that the money shall be paid by the person on whom 
the check is drawn, and the money is supposed to be 
appropriated for that purpose in the drawee's hands. 
It would be unreasonable and contrary to the agree- 
ment for the holder, instead of resorting to the fund 
in the bands of the drawee, to make his demand 
promptly and in the first instance of the drawer him- 
self. * * * He must not be understood as promis- 
ing to pay except upon the default of the drawee.”’ 

In Tassell v. Lee, 1 Ld. Raym. 743, Chief Justice Holt 
said: “If the payee does not like the check or that 
mode of payment, he ought to refuse it; but, having 
accepted it, it is at his peril.” 

In other cases it is likened to a bill of exchange. 

At common law the drawer of a bill of exchange is 
not liable only upon condition of formal demand of pay- 
ment first made of the drawee. 3 Randolph Com. Pa- 
per, 49, and cases cited. 

And he will be discharged by failure on the holder’s 
part to make such demand. 

Even if the bill be given for an antecedent debt, the 
original debt will be discharged if the holder of the 
bill fails to present it in due season. Smith v. Miller, 
43 N. Y. 171. This is true also of the holder ofa check. 
Smith v. Miller, 52 N. Y. 545. And the drawer will be 
discharged although he is solvent and has not been in- 





jured by the neglect. 3 Randolph, 52, citing Carter 
v. Flower, 16 M. & W. 743. 

In the Smith case a check was accepted at 1 o’clock, 
Pp. M. Instead of presenting it, the holder deposited it 
in his own bank, and it passed through the clearing. 
house and was dishonored. The court held the loss 
fell upon the holder. See also Story Bills, § 109 and 
note. 

The insolvency of the drawee or acceptor of a draft 
is no excuse for neglecting to present it for payment. 
Jackson v. Richards, 2 Cai. 348; Hunt v. Wadleigh, 26 
Me. 271; Esduile v. Lowerby, 11 East, 114. 

The same rule existed at common law in regard to 
promissory notes as now continues to exist with notes 
and bills in respect to presentment. 

At common law, even where a debt is paid by a note 
or bill, due presentment of such note for payment 
must be made by the holder or it will become an abso- 
lute payment of the debt, and the holder will in such 
case use his remedy against the drawer, not only on 
the bill but also on the original consideration for 
which it was given. 3 Randolph Com. Paper, § 1067; 
citing Dayton v. Trull, 23 Wend. 345; Adams v. Derby, 
23 Mo. 162. 

This is not so now as to the maker of a note or the 
acceptor of a bill. Randolph, § 17. 

But whenever the court construes a note to be con- 
ditional, the rule remains to this extent—it cannot be 
enforced against the maker until the condition is ful- 
filled. 

An action cannot be maintained by the payee of a 
conditional note without proof of due effort to comply 
with the condition. Crippen v. Rowley, 2 Alb. L. J. 
234. 

Conditions which are expressed upon the face of a 
note and form part of the instrument will be enforced. 
See 7 Alb. L. J. 402. 

Again they have been likened to drafts. In Phila- 
delpia & B. Railroad v. Adams, 54 Penn. St. 94, the 
court said: ‘‘Coupons payable at a particular office 
import that the debtor will have a deposit at the time 
and place specified to auswer what is substantially a 
draft upon the fund.” 

In several important respects a coupon differs froma 
promissory note: 

1. The statute of limitations does not bar against a 
coupon unless it bars the bond itself. City of Kanosha 
v. Lamson, 9 Wall. 477. 

2. A release of the bond releases the coupons. State 
v. North Louisiana Railroad, 25 La. Aun. 65. 

3. Interest on the coupon is not illegal although 
compounding the interest. Beaver Co. v. Armstrong, 
44 Penn. St. 63. 

4. They have no priority of payment over the bond 
itself when both are due, but share in the fund pro 
rata. Welsh v. St. Paul, etc., Railroad, 25 Minn. 314. 

5. When converted, the measure of damages, in 4 
suit by the maker, is their market value, and not, as in 
a like case of the private note of an individual, the 
sum that he is ultimately compelled to pay. Tracy v. 
Talmage, 14 N. Y. 162, and the modification upon the 
reargumen: of the case. 

6. The payment of the bond does not discharge the 
unsurrendered coupon. 

7. When severed and transferred, they carry by im- 
plication an interest in the mortgage debt. Jn re 
Sewall v. Brainerd, 35 Vt. 364, 374. 

8. If pledged, they can be sold on default of the 
pledgor. This difference is pointed out in City of 
Memphis v. Brown, 17 Am. L. T. R. 434. If the note 
of the chose in action of a private party is pledged as 
security for a debt, the creditor, owing to the nature 
of the subject, takes only the power of collection, not 
that of selling it. See Morris Canal Co. v. Fisher, 1 
Stockt. 667; Morris Canal Co. v. Lewis, 1 Beasley, 323; 
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Wheeler v. Newbold, 5 Duer, 29; S. Con. App., 16 N. 
Y. 392; Brown v. Ward, 3 Duer, 660; Garlic v. Jones, 
12 Johns. 146. The reason is that such securities have 
no market value like chattels, are not so dealt with in 
commerce, and that there is therefore no implied 
power of sale. In Brown v. Ward the public bonds of 
arailroad company had been pledged and sold like 
personal property. The court sustained the sale, dis- 
tinguishing the case from Wheeler v. Newbold, upon 
the ground that the subject of the pledge was to be 
treated like things in esse and not like private notes. 

9. They are free from the defense of usury. 

“Tt is settled law too that when a citizen desires a 
loan of money and makes his private note for the pur- 
pose of raising it, no desire of sale, pledge or other col- 
lateral transfer can protect the ownership of him who 
receives it from the imputation of usury, if taken at a 
price less than that which will allow him lawful inter- 
est. May v. Campbell, 7 Humph. 450; Taylor v. Bruce, 
Gil. 42; 10 N. Y. 198; 9 B. Monr. 530; 8 Cow. 689.” 
City of Memphis v. Brown, supra. 

“Tn circumstances identically like those where pri- 
vate paper has been held void for usury, a like dispo- 
sition of bonds of this class has been held not to come 
within this rule.’’ Canal Co. v. Valette, N. How. 404; 
Morris Canal Co. v. Fisher, 1 Stockt. 667; Bank of 
Ashland v. Jones, 16 Obio St. 145. 
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WILL — BENEFICIARY MURDERING TES- 
TATOR. 


NEW YORK COURT OF APPEALS, OCT, 8, 1889. 


Ria@es v. PALMER. 


A beneficiary who murders his testator cannot take under the 
will. 


Leslie W. Russell, for appellants. 
W. M. Hawkins, for respondents. 


Ear, J. On the 13th day of August, 1880, Francis 
B. Palmer made his last will and testament, in which 
he gave small legacies to his two daughters, Mrs. Riggs 
and Mrs. Preston, the plaintiffs in this action, and the 
remainder of his estate to his grandson, the defend- 
ant, Elmer E. Palmer, subject to the support of Susan 
Palmer, his mother, with a gift over to the two 
daughters, subject to the support of Mrs. Palmer, in 
case Elmer should survive him and die under age, un- 
married, and without any issue. The testator, at the 
date of his will, owned a farm and considerable per- 
sonal property. He was a widower, and thereafter, in 
March, 1882, he was married to Mrs. Bresee, with 
whom, before his marriage, he entered into an ante- 
nuptial contract, in which it was agreed that in lieu of 
dower and all other claims upon his estate, in case she 
survived him, she should have her support upon his 
farm during her life, and such support was expressly 
charged upon the farm. At the date of the will and 
subsequently to the death of the testator, Elmer lived 
with him as a member of his family, and at his death 
was sixteen years old. He knew of the provisions 
made in his favor in the will, and that he might pre- 
vent his grandfather from revoking such provisions, 
which he had manifested some intention to do, and 
to obtain the speedy enjoyment and immediate pos- 
session of his property he willfully murdered him by 
poisoning him. He now claims the property, and the 
sole question for our determination is, can he have it? 

The defendants say that the testator is dead; that 
his will was made in due form and has been admitted 
to probate, and that therefore it must have effect ac- 
cording to the letter of the law. 

It is quite true that statutes regulating the making, 


proof and effect of wills, and the devolution of prop-- 


erty, if literally construed, and if their force and 





effect can in no way and under no circumstances 
be controlled or modified, give this property to the 
murderer. 

The purpose of those statutes was to enable testa- 
tors to dispose of their estates to the objects of their 
bounty at death, and to carry into effect their final 
wishes, legally expressed, and in considering and giv- 
ing effect to them this purpose must be kept in view, 

It was the intention of the law-makers that the 
donees in a will should have the property given to 
them. But it never could have been their intention 
that a donee who murdered the testator to make the 
will operative should have any benefit under it. If 
such a case had been present to their minds, and it had 
been supposed necessary to make some provision of 
law to meet it, it cannot be doubted that they would 
have provided for it. It is a familiar canon of con- 
struction that a thing which is within the intention of 
the makers of a statute is as much within the statute 
as if it were within the letter; and a thing which is 
within the letter of the statute is not within the stat- 
ute unless it be within the intention of the makers. 

The writers of laws do not always express their in- 
tention perfectly, but either exceed it or fall short of 
it, so that judges are to collect it from probable or ra- 
tional conjectures only, and this is called rational in- 
terpretation: and Rutherford in his Institutes, page 
407, says: **‘ When we make use of rational interpre- 
tation, sometimes we restrain the meaning of the 
writer so as to take in less, and sometimes we extend 
or enlarge his meaning so as to take in more than his 
words express.”’ 

Such a construction ought to be put upon a statute 
as will best answer the intention which the makers 
had in view, for qui haeret in litera, haeret in cortice. 
In Bacon’s Abridgment, Statutes, 1, 5; Puffendorf, 
book 5, chapter 12; Rutherford, pages 422, 427; and in 
Smith’s Commentaries, 814, many cases are mentioned 
where it was held that matters embraced in the gen- 
eral words of statutes nevertheless were not within the 
statutes, because it could not have been the intention 
of the law-makers that they should be included. They 
were taken out of the statutes by an equitable con- 
struction, and it is said in Bacon: ‘‘ By an equitable 
construction a case not within the letter of the statute 
is sometimes holden to be within the meaning because 
it is within the mischief for which a remedy is pro- 
vided. The reason for such construction is that the 
law-makers could not set dowu every case in express 
terms. In order to forma right judgment whether a 
case be within the equity of the statute, it is a good 
way to suppose the law-maker present, and that you 
have asked him this question: did you intend to com- 
prehend this case? Then you must give yourself such 
answer as you imagine he, being an upright and rea- 
sonable man, would have given. If this be that he did 
mean to comprehend it, you may safely hold the case 
to be within the equity of the statute; for while you 
do no more than he would have done, you do not act 
contrary to the statute, but in conformity thereto.” 
In some cases the letter of a legislative act is restrained 
by an equitable construction; in others it is enlarged ; 
in others the construction is contrary to the letter. 
The equitable construction which restrains the letter 
of a statute is defined by Aristotle as frequently quoted 
in this manner: Aequitas est correctio legis generaliter 
latee qua parti deficit. 1f the law-makers could as to 
this case be consulted would they say that they in- 
tended by their general language that the property of 
a testator or of an ancestor should pass to one who 
had taken his life for the express purpose of getting 
his property? In 1 Blackstone’s Commentaries, 91, the 
learned author, speaking of the construction of stat- 
utes, says: ‘If there arise out of them any absurd 
consequences manifestly contradictory to common 
reason, they are, with regard to those collateral con- 
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sequences, void. * * * When some collateral mat- 
ter arises out of the general words, and happen to be 
unreasonable, then the judges are, in decency, to con- 
clude that this consequence was not foreseen by the 
Parliament, and therefore they are at liberty to ex- 
pound the statute by equity, and only quoad hoc disre- 
gard it,’’ and he gives as an illustration if an act of 
Parliament gives a man power to try all causes that 
arise within his manor of Dale, yet if a cause should 
arise in which he himself is party, the act is construed 
not to extend to that because it is unreasonable that 
any man should determine his own quarrel. 

There was a statute in Bologna that whoever drew 
blood in the streets should be severely punished, and 
yet it was held not to apply to the case of a barber 
who opened a vein in the street. It is commanded in 
the Decalogue that no work shall be done upon the 
Sabbath, and yet giving the command a rational inter- 
pretation founded upon its design the Infallible Judge 
held that it did not prohibit works of necessity, charity 
or benevolence on that day. 

What could be more unreasonable than to suppose 
that it was the legislative intention in the general 
laws passed for the orderly, peaceable and just devolu- 
tion of property that they should have operation in 
favor of one who murdered his ancestor that he might 
speedily come into the possession of his estate? Such 
an intention is inconceivable. We need not therefore 
be much troubled by the general language contained 
in the laws. 

Besides, all laws as well as all contracts may be con- 
trolled in their operation and effect by general, funda- 
mental maxims of the common law. No one shall be 
permitted to profit by bis own fraud, or to take ad- 
vantage of his own wrong, or to found any claim upon 
his own iniquity, or to acquire property by his own 
crime. These maxims are dictated by public policy, 
have their foundation in universal law administered 
in all civilized countries, and have nowhere been su- 
perseded by statutes. They were applied in the deci- 
sion of the case of New York Mutual Life Insur- 
ance Co. v. Armstrong, 117 U. S. 599. There it was held 
that the person who procured a policy upon the life of 
another payable at his death, and then murdered the 
assured to make the policy payable, could not recover 
thereon. Mr. Justice Field writing the opinion said: 
‘Independently of any prvof of the motives of 
Hunter in obtaining the policy, and even assuming 
that they were just and proper, he forfeited all rights 
under it when, to secure its immediate payment, he 
murdered the assured. It would be areproach to the 
jurisprudence of the country if one could recover in- 
surance money payable on the death of a party whose 
life he had feloniously taken. As well might he re- 
cover insurance money upon a building that he had 
willfully fired.” 

These maxims without any statute giving them force 
or operation frequently control the effect and nullify 
the language of wills. A will procured by fraud and 
deception like any other instrument may be decreed 
void and set aside, and so a particular portion of a 
will may be excluded from probate or held inopera- 
tive if induced by the fraud or undue influence of the 
person in whose favor it is. Allen v. McPherson, 1 H. 
L. Cases, 191; Harrison's Appeal, 43 Conn. 202. Soa 
will may contain provisions which are immoral, irre- 
ligious or against public policy, and they will be held 
void. 

Here there was no certainty that this murderer 
would survive the testator, or that the testator would 
not change his will, and there was no certainty that he 
would get this property if nature was allowed to take 
its course. He therefore murdered the testator ex- 
pressly to vest himself with an estate. Under such 
circumstances, what law, human or divine, will allow 
him to take the estate and enjoy the fruits of his 





crime? The will spoke and became operative at the 
death of the testator. He caused that death, and thus 
by his crime made it speak and have operation. Shall 
it speak and operate in his favor? If he had met the 
testator and taken his property by force, he would 
have had no title to it. Shall he acquire title by 
murdering him? If he had gone to the testator’s house 
and by force compelled him, or by fraud or undue in- 
fluence had induced him to will him his property, the 
law would not allow him to hold it. But can he give 
effect and operation to a will by murder and yet take 
the property? To answer these questions in the 
affirmative it seems to me would be a reproach to the 
jurisprudence of our State and an offense against pub- 
lic policy. 

Under the civil law, evolved from the general princi- 
ples of natural law and justice by many generations of 
jurisconsults, philosophers and statesmen, one cannot 
take property by inheritance or will from an ancestor 
or benefactor whom he has murdered. Domat, part 
II, book I, tit. 1, § 3; Code Napoleon, § 727; Mackel- 
day’s Rom. Law, 530, 550. In the Civil Code of Lower 
Canada, the provisions on the subject in the Code Na- 
poleon have been substantially copied. But, so far as 
I can find, in no country where the common law pre- 
vails has it been deemed important to enact a law to 
provide for such a case. Our revisers and law-makers 
were familiar with the civil law and they did not deem 
it important to incorporate into our statutes its pro- 
visions upon this subject. This is not a casus omissus. 
It was evidently supposed that the maxims of the 
common law were sufficient to regulate such a case, 
and that a specific enactment for that purpose was not 
needed. 

For the same reasons the defendant Palmer cannot 
take any of this property as heir. Just before the 
murder he was not an heir, and it was not certain that 
he ever would be. He might have died before his 
grandfather, or might have been disinherited by him. 
He made himself an heir by the murder, and he seeks 
to take property as the fruit of his crime. What has 
before been said as to him as legatee, applies to him 
with equal force as an heir. He cannot vest himself 
with title by crime. 

My view of this case does not inflict upon Elmer any 
greater or other punishment for his crime than the 
law specifies. It takes from him no property, but 
simply holds that he shall not acquire property by bis 
crime, and thus be rewarded for its commission. 

Our attention is called to Owen v. Owen, 100 N. C. 
240, as a case quite like this. There a wife had been 
convicted of being an accessory before the fact to the 
murder of her husband, and it was held that she was 
nevertheless entitled to dower. Iam unwilling to as- 
sent to the doctrine of that case. The statutes provide 
dower fora wife who has the misfortune to survive 
her husband and thus lose his support and protection. 
It is clearly beyond their purpose to make provision for 
a wife who by her own crime makes herself a widow 
and willfully and intentionally deprives herself of the 
support and protection of her husband. As she might 
have died before him and thus never have been his 
widow, she cannot by her crime vest herself with an 
estate. The principle which lies at the bottom of the 
maxim volenti non fit injuria should be applied to such 
a case, and a widow should not, for the purpose of ac- 
quiring, as such, property rights, be permitted to allege 
a widowhood which she has wickedly and intention- 
ally created. 

The facts found entitled the plaintiffs to the relief 
they seek. The error of the referee was in his conclia- 
sion of law. Instead of granting a new trial therefore 
I think the proper judgment upon the facts found 
should be ordered here. The facts have been passed 
upon twice with the same result, first apon the trial 
of Palmer for murder and then by the referee in this 
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action. We are therefore of opinion that the ends of 
justice do not require that they should again come in 
question. 

The judgment of the General Term and that entered 
upon the report of the referee should therefore be re- 
versed and judgment should be entered as follows: 
That Elmer E. Palmer and the administrator be en- 
joined from using any of the personalty or real estate 
left by the testator for Elmer’s benefit; that the de- 
vise and bequest in the will to Elmer be declared in- 
effective to pass the title to him; that by reason of the 
crime of murder committed upon the grandfather he 
is deprived of any interest in the estate left by him; 
that the plaintiffs are the true owners of the real and 
personal estate left by the testator, subject to the 
charge in favor of Elmer’s mother and the widow of 
the testator, under the ante-nuptial agreement, and 
that the plaintiffs have costs in all the courts against 
Elmer. 

All concur, except Gray and Danforth, JJ., dis- 
senting. 

Gray, J. This appeal presents an extraordinary 
state of facts, and the case, in respect to them, I be- 
lieve is without precedent in this State. 

The respondent, a lad of sixteen years of age, being 
aware of the provisions in his grandfather's will, which 
constituted him the residuary legatee of the testator’s 
estate, caused his death by poisoning in 1882. For this 
crime he was tried and was convicted of murder in the 
second degree, and at the timeof the commencement 
of this action he was serving out his sentence in the 
State reformatory. This action was brought by two 
of the children of the testator for the purpose of hav- 
ing those provisions of the will in the respondent's 
favor cancelled and annulled. 

The appellants’ argument fora reversal of the judg- 
ment, which dismissed their complaint, is that the re- 
spondent unlawfully prevented a revocation of the 
existing will, ora new will from being made, by his 
crime; and that he terminated the enjoyment by the 
testator of his property and effected his own succession 
toit by the samecrime. They say that to permit the 
respondent to take the property willed to him, would 
be to permit him to take advantage of bis own wrong. 
To sustain their position, the appellants’ counsel has 
submitted an able and elaborate brief, and, if I be- 
lieved that the decision of the question could be ef- 
fected by considerations of an equitable nature, I 
should not hesitate to assent to views which commend 
themselves to the conscience. But the matter does not 
lie within the domain of conscience. We are bound by 
the rigid rules of law, which have been established by 
the Legislature, and within the limits of which the de- 
termination of this question is confined. The question 
we are dealing with is whether a testamentary dispo- 
sition can be altered, or a will revoked after the testa- 
tor’s death, through an appeal to the courts; when the 
Legislature has by its enactments prescribed exactly 
when and how wills may be made, altered and re- 
voked, and, apparently, as it seems to me, when they 
have been fully complied with, has left no room for 
the exercise of an equitable jurisdiction by courts 
over such matters. Modern jurisprudence in recog- 
nizing the right of the individual, under more or less 
restrictions to dispose of his property after his death, 
subjects it to legislative control, both as to extent and 
to mode of exercise. Complete freedom of testamentary 
disposition of one’s property has not been and is not 
the universal rule; as we see from the provisions of 
the Napoleonic Code, from the systems of jurispru- 
dence in countries which are modelled upon the 
Roman law, and from the statutes of many of our 
States. To the statutory restraints, which are im- 
posed upon the disposition of one’s property by will, 
are added strict and systematic statutory rules for the 
execution, alteration and revocation of the will; which 





must be, at least substantially, if not exactly, followed 
to insure validity and performance. The reason for 
the establishment of such rules, we may naturally as- 
sume, consists in the purpose to create those safe- 
guards about these grave and important acts, which 
experience has demonstrated to be the wisest and 
surest. That freedom, which is permitted to be exer- 
cised in the testamentary disposition of one’s estate 
by the laws of the State, is subject to its being exer- 
cised in conformity with the regulations of the stat- 
utes. The capacity and the power of the individual 
to dispose of his property after death and the mode by 
which that power can be exercised are matters of 
which the Legislature has assumed the entire control, 
and has undertaken to regulate with comprehensive 
particularity. 

The appellants’ argument is not helped by reference 
to those rules of the civil law, or to those laws of other 
governments by which the heir, or legatee, is excluded 
from benefit under the testament, if he has been con- 
victed of killing, or attempting to kill the testator. In 
the absence of such legislation here, the courts are not 
empowered to institute such a system of remedial jus- 
tice. The deprivation of the heir of his testamentary 
succession by the Roman law, when guilty of such a 
crime, plainly was intended to be in the nature of a 
punishment imposed upon him. The succession, in 
such a case of guilt, escheated to the exchequer. See 
Domat, Civ. Law, part II, book I, tit. 1, § 3. 

I concede that rules of law, which annul testament- 
ary provisions made for the benefit of those who bave 
become unworthy of them, may be based on principles 
of equity and of natural justice. It is quite reasonable 
to suppose that a testator would revoke or alter his 
will, where his mind has been so angered and changed 
as to make him unwilling to have his will executed as 
it stood. But these principles only suggest sufficient 
reusons for the enactment of laws to meet such cases. 

The statutes of this State have prescribed various 
ways in which a will may be altered or revoked; but 
the very provision defining the modes of alteration 
and revocation implied a prohibition of alteration or 
revocation in any other way. The words of the sec- 
tion of the statute are: ‘‘ No willin writing, except in 
the cases hereinafter mentioned, nor any part thereof, 
shall be revoked or altered otherwise,” etc., etc. 
Where therefore none of the cases mentioned are met 
by the facts and the revocation is not in the way de- 
scribed in the section, the will of the testator is un- 
alterable. I think that a valid will must continue as a 
will always, unless revoked in the manner provided 
by the statutes. Mere intention to revoke a will does 
not have the effect of revocation. The intention to 
revoke is necessary to constitute the effective revoca- 
tion of a will, but it must be demonstrated by one of 
the acts contemplated by the statute. As Woodworth, 
J., said in Don v. Brown, 4 Cow. 490, “‘ revocation isan 
act of the mind, which must be demonstrated by some 
outward and visible sign of revocatiun.’’ The same 
learned judge said in that case: “The rule is that if 
the testator lets the will stand until he dies, it is his 
will; if he does not suffer it tudo so, it is not his will.’’ 
And see Goodright v. Glacier, 4 Burr. 2512, 2514; Pem- 
berton v. Pemberton, 13 Ves. 290. 

The finding of fact of the referee, that presumably 
the testator would have altered his will had he known 
of his grandson’s murderous intent, cannot affect the 
question. We may concede it to the fullest extent, 
but still the cardinal objection is undisposed of; that 
the making and the revocation of a will are purely 
matters of statutory regulation, by which the court is 
bound in the determination of questions relating to 
these acts. 

Two cases, in this State and in Kentucky, at an 
early day, seem to me to be much in point: Ganis v. 
Ganis, 2 A. K. Marsh. 199, was decided by the Ken- 
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tucky Court of Appeals in 1820. It was there urged 
that the testator intended to have destrvyed his will 
and that he was forcibly prevented from doing so by 
the defendant ip error or devisee, and it was insisted 
that the will, though not expressly, was thereby vir- 
tually revoked. The court held, as the act concerning 
wills prescribed the manner in which a will might be 
revoked, that as none of the acts, evidencing revoca- 
tion were done, the intention could not be substituted 
for the act. In that case the will was snatched away 
and forcibly retained. 

In 1854 Surrogate Bradford, whose opinions are enti- 
tled to the highest consideration, decided the case of 
Leaycroft v. Simmons, 3 Bradf. 35. In that case the 
testator, a man of eighty-nine years of age, desired to 
muke a codicil to his will, in order to enlarge the pro- 
visions for his daughter. His son, having the custody 
of the instrument, and the one to be prejudiced by 
the change, refused to produce the will at testator’s 
request, for the purpose of alteration. 

The learned surrogate refers to the provisions of the 
civil law of such and other cases of unworthy conduct 
in the heir or legatee, and says: *‘ Our statute has un- 
dertaken to prescribe the mode in which wills can be 
revoked (citing the statutory provision). This is the 
law by which I am governed in passing upon questions 
touching the revocation of wills. The whole of this 
subject is now regulated by statute, and mere inten- 
tion to revoke, however well authenticated, or how- 
ever defeated, is not sufficient.’’ And he held that the 
will must be admitted to probate. 

I may refer also to a case in the Pennsylvania 
courts. In that State the statute prescribed the mode 
for repealing or altering a will, and in Cluigan v. Mich- 
eltree, 31 Penn. St. 25, the Supreme Court of the State 
held, where a will was kept from destruction by the 
fraud and misrepresentation of the devisee, that to 
declare it cancelled as against the fraudulent party 
would be to enlarge the statute. 

I cannot find any support for the argument that the 
respondent’s succession to the property should be 
avoided because of his criminal act, when the laws are 
silent. Public policy does not demand it, for the de- 
mands of public policy are satisfied by the proper exe- 
cution of the laws and the punishment of the crime. 
There has been no convention between the testator 
and his legatee; nor is there any such contractual ele- 
ment, in such a disposition of property by a testator, 
as to impose or imply conditions in the legatee. The 
appellants’ argument practically amounts to this: that 
as the legatee has been guilty of a crime, by the com- 
mission of which he is placed ina position to sooner 
receive the benefits of the testamentary provision, his 
rights to the property should be forfeited and he 
should be divested of his estate. To allow their argu- 
ment to prevail would involve the diversion by the 
court of the testator’s estate into the hands of the 
persons, whom, possibly enough, for all we know, the 
testator might not have chosen or desired as its recip- 
ients. Practically the court is asked to make another 
will for the testator. The laws do not warrant this 
judicial action, and mere presumption would not be 
strong enough to sustain it. 

But more than this, to concede the appellants’ views 
would involve the imposition of an additional punish- 
ment or penalty upou the respondent. What power 
or warrant have the courts to add to the respondent’s 
penalties by depriving him of property? The law has 
punished him for his crime, and we may not say that 
it was an insufficient punishment. In the trial and 
punishment of the respondent, the law has vindicated 
itself for the outrage which be committed, and further 
judicial utterance upon the subject of punishment, or 
deprivation of rights is barred. We may not, in the 
language of the court in People v. Thornton, 25 Hun, 





456, ‘‘ enhance the pains, penalties and forfeitures pro. 
vided by law for the punishment of crime.”’ 
The judgment should be affirmed, with costs. 
Danforth, J., coucurs. 





MARRIAGE — ACTION FOR PERSONAL IN. 
JURY TO WIFE— PARTY PLAINTIFF. 


NEW YORK SUPREME COURT, SPECIAL TERM. 


CAMPBELL V. PERRY. 
In an action by a wife for injuries to her person, her husband 
is riot a proper party. 
James Lansing, for plaintiffs. 
B. W. File and Henry A. King, for defendant. 


MAyYHAM, J. The plaintiffs, who are busband and 
wife, bring this action to recover for an alleged per- 
sonal injury to the wife, occasioned by the alleged 
negligence of the defendant in failing to keep in re. 
pair a tenement-house owned by him and occupied by 
the plaintiffs, by reason of which neglect the plaintiff 
Sarah Campbell fell and was injured. 

The complaint states no facts showing injury to the 
person or the plaintiff John Campbell, nor is there any 
allegation of consequential damages to him by reason 
of the injury to his wife. 

The defendant demurs to the complaint for a mis- 
joinder of parties, and as not stating facts sufficient to 
constitute a cause of action; and also that the cause of 
action in favor of the plaintiff Sarah is improperly 
joined with cause of action in favor of John. 

There is no pretense in the complaint, nor was it 
contended on the part of the plaintiff, that the action 
was prosecuted for injury, either direct or conse- 
quential, to John. 

But it was contended on the part of the plaintiff that 
he was a necessary party in an action prosecuted by 
his wife for a personal injury to her. At common law 
the rule was universal that in actions for ** tort com- 
mitted by or against a married woman, the husband 
must be joined with the wife;” and that rule must 
still be adhered to unless by statute it has been abro- 
gated or changed. The rule upon this subject is suffi- 
ciently stated in Fitzgerald v. Quann, 33 Hun, 653, as 
follows: ‘‘ In all actions for debts owing to and by his 
wife dum sola, etc., for torts committed by and against 
her before and after coverture, brought while the mar- 
ried relation continued, the husband and wife had to 
be joined as plaintiffs and defendants, in all these 
cases, if the husband died before judgment, leaving 
the wife, the action survived to her; but if she died, 
leaving him surviving, they abated, except as her ad- 
ministrator, he might continue the action so brought 
by him and wife to recover such debt.” 

But this rule was changed by statute, and as an in- 
cident of the right to acquire, hold, own and dispose of 
property the same as a single woman; given by the act 
of 1848; the right to sue and be sued in all matters re- 
lating to their separate property, and to sue for inju- 
ries to their persons or characters the same as if they 
were single, was given by the amendment of section 
114 of the Code of Procedure in 1849; but, except as 
the statute removed the disability, the common law 
still remained. By chapter 90 of Laws of 1660, as 
amended by chapter 172 of Laws of 1862, it was pro- 
vided that ‘any married woman may bring and main- 
tain an action in her own name for damages against 
any person or corporation for injury to her person 
* * * the same asif she were sole, and the money 
received on settlement of such action, or recovered 
upon a judgment, shall be her sole and separate prop- 
erty.” 

Under this provision it was held in Ball v. Bullard, 
52 Barb. 141, that a married woman may bring an ac- 
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tion in her own name against a wrong-doer fora wrong 
committed upon her person without joining her hus- 
pand with her asa party. One of the reasons given 
for this change was, that at common law, although the 
damage for personal injury to the wife was hers, and 
if the husband died it survived to her; stillif a recov- 
ery was had in the life-time of the husband, the prop- 
erty rights in it vested in the husband under the law 
governing the marriage relation. When therefore this 
property right was by law vested solely in the wife 
as her sole and separate property, and the husband's 
interest was cut off by positive statute, there seemed 
no longer to exist any necessity or propriety in join- 
ing the husband with her ip an action to recover such 
property rights. 

It seems, as to the right to recover for such injury 
to the wife, she, under the statutes of 1848 and 1862, 
gssuined a separate and independent identity, and the 
common-law fiction that her identity was merged in 
that of her husband, as to this kind of action, and the 
fruits of the same ceased to exist, and she became the 
sole person interested in the cause of action and the 
recovery. 52 Barb. 144, supra. 

But by subdivision 38 of section 1 of chapter 245 of 
Laws of 1880, sections 3 and 7 of chapter 172 of the 
Laws of 1862 are repealed, and as the decision of Bull 
y. Bullard, supra, stands upon those sections, it ceases 
with that repeal to be authority upon this subject 
only, as the reasoning of the court in that case may 
throw some light upon the meaning of the phrase 
“separate property ’’ as used in the Married Woman's 
Act. 

This case must therefore depend upon the construc- 
tion to be given to section 450 of the Code of Civil Pro- 
cedure. That section provides as follows: ‘In an ac- 
tion or special proceeding a married woman appears, 
prosecutes or defends alone or joiued with other par- 
ties, as if she was single.’’ ‘‘It is not necessary or 
proper to join her husband with her as a party in any 
action or special proceeding affecting her separate 
property.” Before the repeal of the acts of 1860 and 
1862, and before the enactment of the above provisions 
of the Code of Procedure, there seemed to be a dis- 
tinction between actions in which a married woman 
prosecuted and actions for tort in which she was de- 
fendant. 

In all cases she might sue alone, as well in actions 
for injuries to her person or character as in actions re- 
lating to her sole and separate property; but in ac- 
tions for tort brought against her, her husband was 
required to be joined with ker. 

This distinction grew out of the language of the act 
of 1860 as amended by chapter 172 of the Laws of 1862. 
That section, as amended, provided that ‘‘a married 
woman may, while married, sue and be sued in all 
matters having relation to her sole and separate prop- 
erty,’ and ‘‘any married woman may bring and main- 
tain an action in her own name for damages against 
any person or body corporate for any injury to her 
person or character the same as if she were sole.” It 
will be seen that as to the property she might sue or 
be sued alone, but as to injuries, she might sue alone; 
but there was no authority expressly given for suing 
her alone. 

Accordingly, when an action was brought against a 
married woman for slanderous words spoken by ber, 
her husband was required to be joined with her (Fitz- 
gerald v. Quann, 33 Hun, 652); and for all torts relat- 
ing to her property she could sue or be sued alone 
(Row v. Smith, 45 N. Y. 230; Baum v. Miller, 47 id. 577); 
and for personal wrongs against her, she could sue 
alone (Ball v. Bullard, supra); yet she could not be sued 
for personal torts committed by her without joining 
with her husband, as was required at common law. 
Tait v. Culbertson, 57 Barb. 9. 





Has the rule above stated been modified by section 
450 of the Code of Civil Procedure? 

It would seem from the reasoning and decision of 
the Court of Appeals in Fitzgerald v. Quann, 109 N. 
Y. 445, that the amendment to section 450 of the Code 
made in 1879 has effected a change, and that the com- 
mon-law rule, as to all actions except such as relate to 
the separate property of a married woman, has been 
restored by the last clause of that section as then 
amended. 

It is true that in that case the court had under con- 
sideration the method of prosecuting a married wo- 
man for a personal tort, and the result of their decis- 
ion was to leave the rule as it existed before in refer- 
ence to actions against married women for personal 
torts; but the reason of the court in that case clearly 
and logically leads to the restoration of the common- 
law rule, in actions by a married woman in that class 
of actions. 

It will be seen that under the provisions of section 
450 there is no difference between actions in which a 
married woman proseoutes or defends. 

If the action relates to her property, she prosecutes 
or defends alone. If it does not relate to her property, 
under this decision the common-law rule is restored 
whether she brings or defends the action. In 109 N. 
Y. 445, supra, Peckham, J., says: “ Statutes changing 
the common law must be strictly construed, and the 
common Jaw must be held no further abrogated than 
the clear import of the language used in the statutes 
absolutely requires;”’ and the learned judge, in fur- 
ther discussing the effect of the amendment of section 
450 by the Laws of 1879, adds: “‘ If it be assumed that 
without it the first sentence of the section has made 
an alteration in the common law, and that under such 
first sentence a married woman was to be sued alone 
in all cases as if she were single, we think the addition 
of the second sentence places the law where it was be- 
fore the passing of any part of the section.”’ 

If the above construction be correct, and we must 
assume that it is, then as to actions not affecting the 
separate property of a married woman, and in which 
she prosecutes or defends alone, the common-law 
rule is restored, and her husbaud must in all such 
cases be joined with her. 

It follows therefore that the husband in this case is 
properly joined with his wife in this action, prosecuted 
by her, unless the action be one affecting the separate 
property of the wife. 

Is the claim for unliquidated damages for injury to 
the person, ‘‘ property” within the meaning of that 
word as used in section 450 of the Code? 

The word “‘ property ” is defined in the Code, in sub- 
division 8 of section 3343, as follows: ‘“*The word 
‘property ’ includes real and personal property.”’ And 
‘* personal property’’ is defined in subdivision 7 of 
same section as follows: “‘ The words ‘ personal prop- 
erty’ include money, chattels, things in action and 
evidences of debt.” If the cause of action maintained 
in the complaint can be brought within the above defi- 
nition, it must be upon the ground that the damages 
claimed constitute ** things in action.” 

Choses in action (as defined by Bouvier) as a right to 
receive or recover a debt, or money or damages for 
breach of contract or for “tort connected with con- 
tract, but which cannot be enforced without action.” 
1 Bouv. Law Dict. 311. 

Blackstone says that “ choses in action arise both out 
of contracts and torts."’ ‘*Choses,”’ Bl. 519. 

In Rumsey v. Lake, 55 How. 341, in discussing the 
question as to what constitutes a wife’s separate prop- 
erty, Hardin, J., says: “‘ Thus she becomes entitled to 


_the property in chose in action for such injury” and 


thus it is that the action concerns her “ separate prop- 
erty ” when brought to recover for such injuries. 








352 


THE ALBANY LAW JOURNAL. 








=m Ty 





It is true that this decision was made under the pro- 
visions of section U4 of the Code of Procedure, but I 
think the words “‘ separate property ’’ as used in sec- 
tion 450 of the Code of Civil Procedure must have the 
same signification as was given them in the old Code. 

Without further citation of authority, I am of the 
opinion that the action is in theory prosecuted in rela- 
tion to the separate property of the wife, and if so, it 
follows that the husband is not a necessary or proper 
party, and that the demurrer is therefore well taken. 
The defendant is entitled to judgment on the demur- 
rer with costs, with leave to the plaintiff to amend his 
summons and compluint on payment of costs of this 


demurrer. 
— > —__ — 


NEW YORK COURT OF APPEALS ABSTRACT. 


DEEDS — CONDITION — COVENANTS RUNNING WITH 
THE LAND.—In 1807 the owner of two large farming es- 
tates “A.” and “C.,"’ in the upper portion of New 
York island, agreed to sell and convey A. to M. The 
agreement contained the clause, ‘“‘upon the special 
condition that no part of the land or buildings should 
ever be used or occupied as a tavern.” Four years 
later, in 1811, the owner conveyed both estates in 
trust, the conveyance of A. being subject to the agree- 
ment, and a few months afterward the trustees and 
the owner joined in a deed for A. to M., which con- 
veyed the estate in fee. with covenants of title and 
warranty, the habendum clause containing the follow- 
ing: “* Provided always, and these presents are upon 
this express condition, that the aforesaid premises 
shall not, nor shall any part thereof, or any building or 
buildings thereon erected or to be erected, be at any 
time thereafter used or occupied as a tavern or public 
house of any kind.” In 1812 C. was sold and conveyed 
by the owner and the trustees without any such re- 
strictions on its use. Held, in view of the situation of 
the parties, that the restrictive clause in the deed cre- 
ated a covenant running with the land, and not a con- 
dition subsequent. Whether they created a condition 
or a covenant must depend upon what was the inten- 
tion of the parties, for covenants and conditions may 
be created by the same words. In order that a cove- 
nant shall be read from the words of an instrument, 
they need not be precise nor technical, nor in any par- 
ticular form. In Bacon’s Abridgment (‘* Covenant,” 
A) it is said: *‘ The law does not seem to have appro- 
priated any set form of words which are absolutely 
necessary to be made use of in creating a covenant.’’ 
In Sheppard’s Touchstone (pages 161, 162) it is said: 
‘There need uot be any formal words, as ‘ covenant,’ 
‘promise’ and the like, to make a covenant on which 
to ground an action of covenant, for a covenant may 
be had by any other words.’’ Chancellor Kent, in his 
Commentaries (vol. 4, p.*132), in speaking of whether a 
clause in a deed shall be taken to create a covenant or 
a condition, says: ‘‘ Whether the words amount to a 
condition, or a limitation, or a covenant, may be mat- 
ter of construction, depending on the contract. The 
intention of the party to the instrument, when clearly 
ascertained, is of controlling efficacy, though condi- 
tions and limitations are not readily to be raised by 
mere inference and argument.’’ The chancellor sums 
up the matter in this language: ‘‘The distinctions on 
this subject are extremely subtle and artificial, and the 
construction of a deed, as to its operation and effect, 
will, after all, depend Jess upon artificial rules than 
upon the application of good sense and sound equity 
to the object and spirit of the contract in a given 
case.” Lord Mansfield said (Lant v. Norris, 1 Bur- 


rows, 290) that no particular technical words are re- 
quisite toward making a covenant; and Lord Eldon 
eaid (Church v. Brown, 15 Ves. 264) that covenants 
may be for almost any thing. That they have fre- 








quently been inserted in conveyances to maintain the 
eligible character of property adjoining the parcel con. 
veyed, by protecting it against the creation of nui- 
sances or of offensive structures, or against the carry. 
ing on of an injurious or offensive trade, is a familiar 
fact. It seems unnecessary to cite from the opinions 
of judges or of the writers upon this subject of juris. 
prudence, for there isa general consensus in opinion 
among them that the question is one always open to 
the determination most consistent with the reason and 
the sense of the thing. Reference, whether it be to 
the earlier or later reports, fails to aid usin deducing 
from them a defined principle of construction. Many, 
if not most, of the early cases, have been those turn- 
ing upon the construction of clauses in leases; and in 
each case, so far as the examination I have been able 
to give enables me to say, the court construed the 
clause as the circumstances and facts of that particu- 
lar case seemed to demand. I would not pretend to 
reconcile all the decisions which have been made upon 
the subject; but I readily extract the principle that 
technical words may be overlooked where they do not 
inevitably evidence the intention of parties. I think 
the tendency of the law has been to assume toward 
this vexed question, as toward others which have 
come down from the days of the old common law,a 
more scientific attitude. So, if the only reason for 
construing a clause is in the technical words which 
have been used, the court may disregard them in per- 
forming the office of interpretation. If we can con- 
strue this clause as an obligation to abstain from do- 
ing the thing described, which, by acceptance of the 
deed, became biuding upon the grantee as an agree- 
ment, enforceable in behalf of any interest entitled to 
invoke its protection, I think we are in conscience 
bound to give that construction, and thereby place 
ourselves in accord with that inclination of the law, 
which regards with disfavor conditions involving for- 
feiture of estates. In this connection it may be noted 
that there is no clause in the deed giving the right to 
re-enter for conditions broken. While the presence of 
such a clause is not essential to the creation of a con- 
dition subsequent, by which an estate may be de- 
feated at the exercise of an election by the grantor or 
his heirs to re-enter, yet its absence, to that extent, 
frees still more the case from the difficulty of givingsa 
more benignant construction to the proviso clause. 
The presence of a re-entry clause might make certain 
that which, in its absence, is left open to construction. 
The absence of such a clause may have its significance, 
in connection with the circumstances of the case and 
the intent to be fairly presumed therefrom. In con- 
struing a clause which imports into an instrument a 
restriction, or imposes an obligation not to do some- 
thing, reliance should be placed upon the known or 
supposable aim of the grantor, or upon thesense of his 
act. So long as technical words are to be deemed un- 
availing to control interpretation, we should disregard 
them and have resort to what may furnish some evi- 
dence of the underlying intention. In speaking of the 
sense of the act, I refer as well to the apparent object 
to be attained as to the mode resorted to in order to 
effect it. Here the grantors of the legal title had no 
interest in creating a reverter to themselves, for they 
were mere trustees. Their grantor, whatever his bene- 
ficial interest in the trust, had no apparent interest to 
subserve, which is pointed out or which is discover- 
able, in planning a reverter of the estate for a breach 
of condition. There was no interest which was not 
adequately met by the creation of a covenant or limi- 
tation in trust that the property should not be used 
for the one certain purpose mentioned. I think it more 
agreeable to reason, as it is to the conscience—and it 
well comports with the character and origin of this 
deed-—if we say that the office of this clause was sim- 
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ply to restrain the generality of the preceding clause. 
See Chapin v. Harris, 8 Allen, 594. The words, *‘ pro- 
vided always, and these presents are upon this express 
condition,”’ seem to me to serve the purpose of re- 
stricting that use of the premises which was, of course, 
general and unrestricted under the grant. They do 
not import any new and separate idea, and I think the 
rule is a safe one, that words alone should not be 
deemed to create a condition subsequeut and to be ca- 
pable of importing possible future forfeiture of estate, 
except where they do introduce some new clause the 
sense of which 1s not referable to, and in qualification 
of, some preceding clause, and evidences some part of 
the consideration for the grant of the property by the 
imposition of an obligation upon the grantee. Look- 
ing at these words, may we say, as they stand in the 
deed, that they are conditional in sense, when they in 
reality serve to qualify the generality of the grant in 
the language which precedes them? I think we can- 
not, in reason. Avery v. Railroad Co., 106 N. Y. 142. 
See Stanley v. Colt, 5 Wall. 119; Countryman vy. Deck, 
13 Abb. N. C. 110. Courts frequently, in arriving at 
the meaning of the words in a written instrument, 
construe that which is in form a condition, a breach of 
which forfeits the whole estate, into a covenant on 
which only the actual damage can be recovered. See 
Hill. Real Prop. (4th ed.) 526,§ 13; 2 Washb. Real 
Prop. (3d ed.), chap. 14, subd. 3, p. 3 et seq.’ The ave- 
nue of reasoning by which the court reached their con- 
clusion in that case is the one which ought to lead us 
to our conclusion now—that the clause in question in 
the case at bar was intended as a restriction created 
for the benefit of the adjoining property, expressed in 
the strongest terms, and which was enforceable as a 
covenant running with the land, and was not a condi- 
tion subsequent, imposed for the personal benefit of 
the grantors and their heirs. Oct. 8, 1889. Post v. 
Weil. Opinion by Gray, J. 


DISTRIBUTION OF ESTATES—RECEIVERS.—Under the 
New York statutes providing that claimants against 
decedents’ estates are to be cited in the Surrogate’s 
Court, and heard in reference to their respective 
claims upon any distribution of the estate, an order 
appointing a receiver, and directing the executor to de- 
liver the estate to him, that such receiver might pay 
ajudgment recovered against a decedent's estate, is 
unauthorized where there are other creditors. By the 
general rules of law, the executor becomes personally 
liable for plaintiffs’ debt contracted by him after the 
death of the testatrix, and they could only resort to 
him for payment. But because of his insolvency they 
could, in equity, resort to the estate for the payment 
of their debt, and the sole effect of the judgment, aside 
from determining the amount of plaintiffs’ claim, is to 
make it payable out of the estate. The other creditors 
of the testatrix have had no hearing, and no opportu- 
nity to be heard as to theirclaims apon the estate, and 
they should not, without uny hearing, have their 
¢laims first passed until after the plaintiffs’ claim has 
been paid in full. For the purpose of distribution of 
an estate among the creditors of a decedent the execu- 
tor does not represent the creditors as to their respect- 
ive claims upon the estate as between each other. He 
Tepresents the estate as to all claims made ugainst it, 
but not as to the mode of its distribution among the 
various claimants thereon. The statutes provide that 
such claimants are to be cited in the Surrogate’s 
Court, and then heard in reference to their respective 
Claims upon any distribution of the estate. Here, in 
opposition to this motion, it was shown that Mrs. 
Sharp at her death owed a large amount of debts, and 
that her estate was in fact insolvent. Upon such cir- 
cumstances, the plaintiffs can proceed to collect their 
judgment only in the modes prescribed by law. The 
estate is to be settled and administered in the Surro- 


gate’s Court, and the judgment may there be presented 
upon the final settlement of the accounts of the execu- 
tors, and ordered to be paid pro rata with other debts; 
or the plaintiffs may obtain payment of the same, or of 
its proper proportion, in the Surrogate’s Court, under 
sections 1825, 1826, 2717, 2718 of the Code. How the 
surrogate shall adjust the various claims upon the es- 
tate in the hands of the executor need not now be 
finally determined. The estate of a decedent who 
leaves debts is, at his death, impounded by the law for 
all his creditors, and they must share therein, if it is 
insufficient, pro rata, except as the statute in a few 
cases gives preferences. The creditors are not bound 
without their consent by any provisions contained in 
a will for the establishment or continuance of any 
business after the death of a testator. But they have 
the absolute right to have the estate applied, as soon as 
the forms of law will permit, upon their debts. So 
here, unless the creditors existing at the death of Mrs. 
Sharp in some way consented to the carrying on of the 
business by the executor, they have the right to insist 
that the estate as it existed at her death shall be used 
for the payment of their debts, and the expenses of 
administration, to the exclusion of debts subsequently 
created by the executor. Stanwood v. Owen, 14Gray, 
195; Pitkin v. Pitkin, 7 Conn. 307. But if the business 
was carried on by the executor with the consent of the 
original creditors, then different principles must apply 
in the distribution of the estate among all the credit- 
ors. Then the creditors of the business must either 
share pro rata with the other creditors in the whole 
estate, or they must first be paid out of that portion of 
the estate used in the business; and we are inclined to 
think that the former is the correct rule. Oct. 8, 1889. 
Willis v. Sharp. Opinion by Farl, J. 


——_—_>_—_— 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 








CoNTRACT—TO SECURE A PARDON—VALID.—A con- 
tract with an attorney at law that the latter shall en- 
deavor to secure a pardon, and that if successful a 
stipulated sum shall be paid for his services, is not in 
itself illegal. There was nothing unlawful or opposed 
to public policy in simply employing the plaintiff to 
endeavor, by proper means, to secure a pardon. Chad- 
wick v. Knox, 31 N. H. 226; Formby v. Pryor, 15 Ga. 
258; Bremsen v. Engler, 49 N. Y. Super. Ct. 172. The 
grounds upon which the constitutional power to par- 
don may be exercised are not defined in the Constitu- 
tion; but among the considerations which might prop- 
erly be brought to the attention of the governor, and 
influence his action, are some which suggest the pro- 
priety of employing the professional services of an at- 
torney for this purpose, and from the mere fact of an 
attorney being employed to solicit the pardon of a 
convict it is not to be legally inferred that an unlawful 
course of conduct was intended. For instance, it 
would be proper, and often expedient, that an attor- 
ney at law examine the case upon which the conviction 
was based, to see whether, notwithstanding the final 
judgment of the law, the case may not be of such a 
nature as to justify the exercise of the extraordinary 
power of pardon. He may direct investigations to the 
discovery of facts bearing upon the question of guilt, 
not discoverable at the time of the trial. The atten- 
tion of prosecuting officers and of the judge who tried 
the cause may be directed to newly-discovered facts, 
or to any of the circumstances of the case, and their 
recommendation in favor of a pardon may be sought. 
Whatever considerations may properly affect the ac- 
tion of the executive may be urged upon his attention. 
Even if there was any evidence in this case which 
would have justified the conclusion, as a matter of fact, 
that political influence, or any unlawful means, were 
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expected to be exerted for the accomplishment of the 
end in view, no case was presented justifying the court 
in so declaring as a matter of law. The evidence justi- 
fled the conclusions that the plaintiff employed the 
defendant to endeavor to secure a pardon, agreeing to 
pay him $200 in the event that he was successful; that 
the plaintiff's services were directed to that end; 
aud that they were largely, if not chiefly, instru- 
meutal in securing that result. The pardon was 
granted, nor does it appear that any improper means 
were employed for that purpose. It is immaterial 
that other persons were also employed by the defend- 
ant, after the making of the contract, whose exertions 
may have contributed to the result. There was no im- 
propriety in showing directly, by the testimony of 
Gov. MoGill, that what the plaintiff had done in the 
case had influenced his actions. Minn. Sup. Ct., June 
15, 1889. Moyer v. Cantieny. Opinion by Dickin- 
son, J. 


VALIDITY—FOREIGN CORPORATION.—The con- 
tract for services here sued on bears date March 8, 
1887, and is therefore subsequent to the foregoing pro- 
hibitory enactment. The case then is reduced simply 
to this, assuming the facts stated in the plea to be true, 
as admitted by demurrer: The plaintiffs are the agents 
of a foreign corporation which has failed to comply 
with the requirements of this statute. Neither the 
corporation nor its agents therefore are authorized to 
transact any businessin Alabama. A loan or borrow- 
ing of money by or from such company in this State 
is an unlawful act, subjecting botb the agents and the 
company to a heavy penalty. The services here sued 
for are for the doing of this prohibited act. The consid- 
eration of the defendant's promise is an act in express 
violation of the Constitution and laws of Alabama. 
The contract to pay for such illegal services is itself 
necessarily illegal, as a promise made in consideration 
of an act forbidden by law; and, being executory, the 
court will not lend their aid to its enforcement. It is 
an established rule of law, supported by uniform au- 
thority, that, when a statute goes no further even than 
to impose a penalty for the doing of an act, a contract 
founded on such act as a consideration is void, al- 
though the statute does not pronounce it void, nor ex- 
pressly prohibit it. Woods v. Armstrong, 54 Ala. 150; 
25 Am. Rep. 671, and note, 675-678. In the present case 
there is both a penalty and express prohibition. In 
Woods v. Armstrong, supra, it was accordingly held, 
where a statute of this State imposed a penalty for 
selling any fertilizer which had not been inspected, 
analyzed and stamped in the mode prescribed by law, 
a note given for the purchase-money of such fertilizer 
sold in violation of this requirement was void. This 
ruling has been followed by us in many other cases. In 
Milton v. Hayden, 32 Ala. 30, a note given for the lease 
of a ferry was held void on the ground that the lessor 
had no license, and the running of an unlicensed ferry 
was probibited under a penalty. In Harrison v. Jones, 
80 Ala. 412, we held that no recovery could be had for 
medical services rendered by an unlicensed physician, 
the practice of medicine in this State, without such 
license, being impliedly prohibited by a penalty. This 
ruling rests upon the general principle that when a 
statute forbids, under a penalty or otherwise, the car- 
rying on of any particular business without a license, 
a contract made for services reudered or goods sold in 
violation of the requirements of such statute is void, 
especially if it appears that the object of the Legisla- 
ture was for police purposes and not solely for the 
purpose o? raising revenue; or, in other words, where 
the legislative intent, in imposing the condition, was 
“the maintenance of public order or safety, or the 
protection of the persons dealing with those on whom 
the condition is imposed.’’ Such, at least, seems to be 
the better and later view sustained by the more re- 








—— 
cent authorities. 3 Am. & Eng. Cyclop. Law, 872; Bish, 
Jout., $547; Greenh. Pub. Pol. 580-583. Mr. Wharton 
states the rule as follows: ‘* When a statute imposes a 
penalty, not as a tax, but as a punishment, then a 
contract to do the thing on which the penalty is im- 
posed is ordinarily unlawful; and so, when an act ig 
absolutely prohibited. And when conditions on the 
exercise of a business are imposed in a statute for the 
maintenance of public order, or for the protection of 
parties, or on grounds of public policy, then contracts 
by such persons, in violation of the statute, are void.” 
1 Whart. Cont., § 365; Melchoir v. McCarty, 11 Am. 
Rep. 605; Robertson v. Hayes, 83 Ala. 290; 3 South, 
Rep. 674: Prescott v. Battersby, 119 Mass. 285; Buxton 
v. Hamblen, 32 Me. 448. The case of Thorne v. Insur- 
ance Co., 80 Penn. St. 15, is one not unlike this in 
principle. The statutes of Pennsylvania provided that 
any foreign insurance company desiring to transact 
business in that State should first appoint an agent, 
resident in that State, on whom process could be 
served, and file in the office of the auditor-general a 
certified appointment of such agent and a copy of the 
company’s charter. A written application for a license 
to transact business in the State, signed by such agent, 
was also required to be filed in some public office, with 
a bond of the agent with aspecified sum, with resident 
securities, approved in the mode and on the conditions 
prescribed. An agent who transacted any insurance 
business in the State for such foreign company, with- 
out previous compliance with the provisions of the 
statute, including the procuring of the license, was 
made guilty of a misdemeanor, and subjected toa fine 
of 3500. The conditions of the statute not having been 
complied with by the plaintiff insurance company, it 
was held that a suit against the agents and the sureties 
on his bond would not lie for moneys collected by the 
agent in the course of his agency. The principle on 
which this conclusion was based is that the doing of 
tbe business by the agent was expressly prohibited by 
the statute, and was authorized by the company; and 
that no recovery could be had on the bond without 
proving that the company and the agent had both 
violated the law; or in other words, without the aid 
of the illegal transaction, the company had no case. 
Under the principles settled by the foregoing author- 
ities, to which many others might be added, we are 
of opinion that the facts stated in the sixth plea con- 
stituted a good defense to the action, showing that the 
contract of loan was one in violation of the statute, 
and void therefore for illegality. The promise of the 
defendant, as a consideration for procuring such a 
loan, was equally illegal and void, as an agreement to 
pay for the doing of an act prohibited by law, and 
punishable by a penalty. Analogous statutes in other 
States regulating the doing business by foreign cor- 
porations have been frequently construed by the 
highest courts of those States in accordance with the 
views which we have above expressed. Assurance Co. 
v. Rosenthal, 55 Ill. 85; Insurance Co. v. Harvey, Il 
Wis. 394; Hoffman v. Banks, 41 [nd. 1: Insurance Co. 
v. Thomas, 46 id. 44; Bank v. Page, 6 Or. 431; In re 
Comstock, 3 Sawy. 218; Semple v. Bank, 5 id. 88; Wil- 
liams v. Cheney, 3 Gray, 215; Jones v. Smith, id. 500; 
2 Mor. Priv. Corp. (2d ed.), §§ 661-665. Ala. Sup. Ct. 
Dudley v. Collier. 


CONVERSION — DAMAGES.— In an action to recover 
damages for the conversion of a life insurance policy, 
where the insured is still in good health and his life 
insurable, the measure of damages for the conversion 
would be the present value of the amount of the bene- 
fit named in the policy, less the present value of the 
cost in premiums it would require to procure another 
policy of like kind and value on the same life, taking 
into consideration, in making these estimates of value, 
the life-expectancy tables; but where the insured is 
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not in good health, and his life not insurable, it would 
be necessary, first, to ascertain from the life-expect- 
ancy tables, from proof of his general condition of 
health, and from the testimony of experts, the num- 
ber of years he is likely to live, and then compute the 
present value of the amount of the benefit named in 
the policy and the present value of all the premiums 
to be paid thereon during such life; and where the 
present value of the benefit is greater than the present 
yalue of the premiums to be paid, the difference be- 
tween such values would be the measure of damages. 
The plaintiff, before the conversion of this policy, had 
paid in as premiums $808.60. This included fourteen 
semi-annual premiums of $57.40 each. Now, to estab- 
lish this sum as the plaintiff's measure of recovery, 
witb interest, would be to allow the iusured free insur- 
auce during the seven yearsin which premiums have 
been paid. This rule would not be a correct one, for 
the insured would have paid no consideration for the 
insurance during that period of time. The general 
rule is, as between the insured and the insurance com- 
pany, when the company’s business is wound up, or a 
policy is cancelled, where an action is brought for 
damages, that the measure of damages is the difference 
between the rate of premium paid for the old insur- 
ance and what another company of equal credit and 
standing would charge to issue a new policy on the 
same life, and the difference in the rates of premium, 
calculated upon his expectancy of life. This is upon 
the ground that the insured is placed in as good a con- 
dition as he was before his policy was cancelled. This 
seems just and equitable. People v. Aunuity Co., 78 
N. Y. 114; Bell’s case, L. R., 9 Eq. 717; Insurance Co. 
v. Binford, 76 Va. 103; Insurance Co. v. Baker, 85 IIl. 
410. But it is claimed that this rule is not an equitable 
one, as applied to the facts of this case. It is shown 
here that Barney, by reason of ill-health, is now non- 
insurable. This then presents a different question—a 
question that has been discussed in many courts, and 
always a conclusion reached with doubt as to its cor- 
rectness. The rule above stated we think not equitable 
as applied to this case, for this reason: The insured, 
at the time of taking the insurance, does it upon the 
thought and reason that disease and sickness are likely 
to happen to him. Insurance would be effected upon 
few lives, we think, if the insured was certain that no 
such mishap would overtake him, and that only by old 
age would death come; and insurance companies in- 
sure each individual with this in view. The premiums 
are figured upon a contingency of accident, sickness, 
and premature death, and now to apply this rule to 
this case would leave the plaintiff robbed of a part of 
the contract against accident and premature decay. 
Holdich’s case, L. R., 14 Eq. 79. Again, to establish a 
Tule that would make the tables of mortality the only 
evidence of the number of premiums the plaintiff 
would be compelled to pay, and deduct these pre- 
tmiiums from the face of the policy, would practically 
deprive the plaintiff of the very thing that insurance 
was taken to guard against, and plaintiff would recover 
no benefit by reason of the ill-health of the insured 
which prevents insurance. This general rule is held 
to apply to both classes in the case of People v. An- 
huity Co., 78 N. Y. 114; but that was a case where the 
insurance company was going out of business, and was 
Closing up its affairs, and the court established that 
general rule in that case because of the impossibility 
and impracticability of ascertaining the state of health 
of each person holding a policy therein. The defend- 
ants in this case stand upon a different footing from 
the insurance company in that case. Here the insur- 


ance company is still carrying the policy, and the de- 
fendants will receive the benefit from it. They have 
elected to appropriate and withhold this policy from 
the plaintiff, seeking to pay the premiums, and finally 





to recover at the death of Barney. When they place 
themselves voluntarily in this position, they cannot 
complain if the strongest ruJeis held against them. 
As applied to these defendants, the rule ought to be 
such as will give the plaintiff the full value of the 
policy at the time of its conversion, with interest. 
How to arrive at this value, as we said before, is a dif- 
ficult question—one surrounded with uncertainties, 
depending upon the opinions of persuns or insurance 
companies, but, as before said, the defendants volun- 
tarily assumed the risk, and they cannot complain. 
We therefore think the general rule above stated ap- 
plicable to this case, with the modification that, if 
Barney is not insurable by reason of ill-health or acci- 
dent, that fact may be shown to reduce his expect- 
ancy. It may also be shown by experienced and ex- 
pert insurance men that by reason of the ill-health of 
the insured, a greater rate of premium would be re- 
quired to reinsure him, on account of the shortened 
expectancy of his life. All these things may be given 
for the purpose of aiding the jury in determining his 
expectancy, and in this way determine the actual 
value of the policy at thetime of its conversion; for, 
if the insured’s expectancy has been reduced, in pro- 
portion to such reduction the value of his policy has 
increased. It was held in Bell’s case, L. R., 9 Eq. 719: 
“As to the lives, it will be assumed, until the contrary 
is shown, that they are all in a normal state; that no 
other change has taken place than that which arises 
from the advance of age. If, in addition to that, either 
from accident or illness, a higher rate of assurance is 
required, that must be added tothe proof. This is one 
of the things which the office has assured against, and 
the chance of life has diminished.’’ Speer v. Insur- 
ance Co., 36 Hun, 322. Kans. Sup. Ct., June 5, 1889. 
Barney v. Dudley. Opinion by Clogston, C. 


CORPORATION — STATUTORY INFRINGEMENT ON 
RIGHTS OF—GETTYSBURG MEMORIAL ASSOCIATION.— 
The Gettysburg Battle-Field Memorial Association 
was incorporated by act of Pennsylvania, April 30, 
1864, to hold and preserve the battle-grounds of Get- 
tysburg, and the natural and artificial defenses as they 
were at the time of the battle, *“‘and thus by such 
preservation, and such memorial structures as a gen- 
erous and patriotic people may aid to erect, to com- 
memorate the heroic deeds, the struggles, and the 
triumphs of their brave defenders; also to erect and 
promote the erection of structures and works of art 
and taste thereon, adapted to designate spots of spe- 
cial interest, to consmemorate the great deeds of valor,” 
ete. By act June 15, 1887, an appropriation was made 
for the purpose of marking, by suitable memorial 
tablets, the position of the Pennsylvania volunteers 
during the battle, and a commission was created with 
power to select the material and design of such monu- 
ments, and to determine their historical location upon 
the field. Held, that no rights of the memorial asso- 
ciation are infringed by the act, and the association 
cannot refuse to permit the monuments to be located 
at the points decided upon by the commission, it be- 
ing admitted by demurrer that such locations are his- 
torically correct. There is nothing in any of the pro- 
visions of its charter that preclude the Legislature 
from doing what it did. It had undoubted right 
to prescribe reasonable regulations respecting one 
or more of the public objects which the corpora- 
tion was designed to promote and accomplish, provided 
those regulations were such as tended to secure the 
ends for which the association was created, and did 
not materially interfere with the rights and privileges 
granted by its charter. Every grant of corporate ex- 
istence necessarily implies ‘‘the condition that the 
corporation shall be subject to such reasonable regu- 
lations, in respect to the general conduct of its affairs, 
as the Legislature may from time to time prescribe, 
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which do not materially interfere with or obstruct the 
substantial enjoyment of the privileges the State has 
gravted, and serve only to secure the ends for which 
the corporation was created.’’ Insurance Co.v. Needles, 
113 U. S. 574, 580. The provisions of the act of 1887 are 
clearly within the letter, as well as the spirit of this 
well-recognized principle. There is nothing in any of 
them of which the appellee has any just reason to com- 
plain, as an improper interference on the part of the 
Commonwealth with any of the rights and privileges 
granted by its charter. The provision for a commis- 
sion to act in conjunction with the survivors of each 
regiment, etc., was at most a reasonable and proper 
regulation, tending to secure historical accuracy, and 
generally in furtherance of one of the purposes for 
which the association was incorporated, and one that 
did not improperly interfere with any of its rights and 
duties. Penn. Sup. Ct., June 25, 1889. Appeal of Reed. 
Opinion by Sterrett, J. 


CRIMINAL LAW—CONFESSION—EXTORTED.—The de- 
fendant was in the custody of a guard (who were 
armed), charged with the murder of Hammond. A 
rope was placed around his neck by the guard, who 
took him from where an inquest was being held over 
the remains supposed to be Hammond’s, carried to the 
woods not far off, the end of the rope thrown over a 
limb, and the defendant was then told} that his last 
hour had come; that he had to tell all about the crime 
with which he was charged. The accused denied all 
knowledge of the crime. The guard then tightened on 
the rope, let the accused down, and he again denied 
all knowledge of the crime. The rope was again tight- 
ened, and the prisoner then said if they would give 
him two minutes he would tell all he knew, and he 
then confessed that he was guilty, and the guard forced 
him to promise that he would “ stick” to what he then 
said, and that he would stick to it in court. The guard 
then carried the prisoner before the inquest, where 
there was great excitement and talk of lynching, and 
he again confessed. The next day he was carried be- 
fore a justice of the peace for preliminary examina- 
tion, and there, in the presence of two of the guards 
whom he had promised to stick to what he first said, 
without counsel, without any caution by the justice, 
without being informed as to his rights, he again con- 
fessed. Held, that it was not clearly shown that the 
confession at the preliminary examination was not 
made under the influences that induced the previous 
confessions. Fla. Sup. Ct., Aug. 21, 1889. Coffee v. 
State. Opinion by Mitchell, J. 


COUNTIES — ACTIONS AGAINST — WHEN MAINTAIN- 
ABLE.— An action cannot be maintained against a 
county for personal injuries, caused by the negligence 
of aconvict of the State penitentiary, while working 
on a public road under direction of the county. The 
rules established by the courts concerning municipal 
corporations have but slight application to counties 
organized as ours are. Our counties are parts of the 
State; political subdivisions of the State; created by 
the sovereign power for the exercise of the functions 
of local government. As was said by a learned judge 
in a case not now modern, counties are “‘at most but 
local organizations, which, for purposes of civil admin- 
istration, are invested with a few functions character- 
istic of a corporate existence. * * * They are local 
subdivisions of a State, created by the sovereign power 
of the State, of its {own sovereign will, without the 
particular solicitation, consent, or concurrent action 
of the people who inhabit them.’’ Board v. Mighels, 
7 Ohio St. 109. A municipal corporation proper is 
created mainly for the interest, advantage, and con- 
venience of its locality and its people. A county or- 
ganization is created almost exclusively with a view to 
the policy of the State at large, for purposes of politi- 
cal organization and civil administration, in matters 








of finance, of education, of provision for the poor, of 


military organization, of the means of travel and of 
transport, and especially for the general administra. 
tion of justice. With scarcely an exception, all the 
powers and functions of the county organization have 
a direct and exclusive reference to the general policy 
of the State, and are in fact but a branch of the gen- 
eral administration of that policy (opinion of Brinker. 
hoff, J., in same case). In that case it was sought to 
make the county liable in damages to one who suffered 
a personal injury from the neglect of the commission- 
ers of the county in the discharge of their official du- 
ties, and the court said: ‘ But it is said the members 
of the board of county commissioners are chosen by 
the electors of the county, and hence the board is to 
be regarded as the agents of the county, for whose 
torts in the performance of official duties the county 
ought to be responsible. True, the people of the county 
elect the board of county commissioners, but they also 
elect the sheriff and treasurer of the county. Are the 
people of the county therefore responsible for the mal- 
feasance in office of the sheriff, or for the official defal- 
cations of the county treasurer? * * * We cannot 
but think that county commissioners are not agents or 
representatives of the county in any such sense or 
manner as to render the people of the county justly 
answerable for their neglect,” even if the neglect be 
such as would create a civil liability against a natural 
person or a municipal or private corporation. *“ It is,” 
he adds, ‘‘undoubtedly competent for the Legislature 
to make the people of a county liable for the official 
delinquencies of the county commissioners; * * * 
but this has not yet been done, and we-think that 
such liability cannot be derived from the relation of 
the parties either on the principles or the precedents 
of the common law.’’ See also Jacobs v. Hamilton Co., 
4 Fish Pat. Cas. 81; Soper v. Henry Co., 26 Iowa, 264; 
Treudwell v. Commissioners, 11 Obio St. 190; Ang. & 
A. Corp., §§ 14, 23-25; Dill. Mun. Corp., §§ 9, 32, 39, 761, 
762. In this case the county of Albemarle is sued to 
recover damages resulting from the alleged negligence 
of a State convict engaged in working on the publio 
roads of the State—the public highways in the county 
of Albemarle belong to the Commonwealth, not to the 
county—and of the alleged negligence of a superintend- 
ent who was appointed by the authority of a State law. 
No suit can be maintained against the county of Albe- 
marle upon the principle of respondeat superior, be- 
cause the relation of master and servant did not exist. 
Such officers are quasi public officers of the State; for 
although the officer in charge was appointed by the 
county, yet the office and duties incident to it were 
created by an act of the Legislature, for the general 
public welfare; the public roads of Albemarle county 
being highways of the Commonwealth for the common 
benefit of all the people of the State who have a right 
to use them. We have been referred to numerous de- 
cisions concerning the character of the duty required 
of these and other officials similarly situated, drawing 
a distinction where the duty is for the benefit of the 
general public and where it is for the benefit of a cor- 
poration, but we do not cite them. They are more 
distinctly applicable to municipal corporations proper 
than to such organizations as counties, which are 
rather political subdivisions of the State, or, as some- 
times denominated, ‘“* quasi corporations.” Va. Sup. 
Ct. App., June 13, 1889. Fry v. County of Albemarle. 
Opinion by Lacy, J. 


INFANCY — RATIFICATION. — A married woman, & 
minor, bought land, assuming two mortgages thereon 
as part of the purchase-price. A year later she pro- 
cured a loan secured by mortgage on the. Jund from 
one L. to pay off the prior incumbrances. She after- 
ward sold the land, conveying by warranty deed, 
‘*subject to a certain mortgage” to L. After coming 
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of age she executed «# quit-claim deed to one P. A few 
months later, over a year after coming of age, she exe- 
cuted a warrauty deed to P., “expressly revoking all 
former deeds and mortgages made by me before I be- 
came of age.” Held, ina suit by L. to foreclose his 
mortgage, that P., having taken under the quit-claim, 
with record notice, and the minor never having repu- 
diated the purchase, but having dealt with the title as 
owner after coming of age, and the transaction having 
been for her benefit, the mortgage was ratified by her 
acquiescence for more than one year after reaching 
majority. Mich. Sup. Ct., June 14, 1889. Langdon v. 
Clayson. Opinion by Champlin, J. 


INSURANCE—ACTIONS—PLEADING.— In an action on 
an insurance policy on the life of another, which re- 
cites payment of the advanced premium by plaintiff, 
and her promise to pay further premiums as the con- 
sideration for the execution of the policy, allegations 
jn the complaint that the assured was plaintiff's grand- 
father, and desiring to make provision for her, pur- 
chased the policy from defendant, and that it was his 
intention that plaintiff should be the beneficiary there- 
under, are demurrable as conflicting with the policy. 
The complaint in such an action must allege that 
plaintiff had an insurable interest in the life of the 
assured. Insurance Co. v. Volger, 89 Ind. 572. In that 
case the relationship was one degree nearer than in 
the present case, the policy having beenissued to the 
daughter upon the life of her mother. In Freeman v. 
Insurance Co., 38 Barb. 247, the court says: ‘‘It must 
be considered well settled at present that at the com- 
mon law, as well as under the statute of betting and 
gaming, a policy of fire insurance is void unless the 
party insured has at the time an insurable interest in 
the property insured. It follows that a complaint in 
an action on the policy must contain an averment of 
such an interest in order to state a cause of action.”’ 
May Ins., § 587; Ruse v. Insurance Co., 23 N. Y. 516. 
In Singleton v. Insurance Co., 66 Mo. 63, the following 
instruction was asked by the defendant and refused 
by the trial court: ‘‘That to entitle plaintiff to re- 
cover in this action he must show some insurable in- 
terest in the life of John T. Anderson, the insured, 
and that, in the absence of any evidence showing or 
tending to show such insurable interest, the jury must 
find for defendant.’’ After a discussion of the ques- 
tion presented by this instruction the court says: 
“The court below erred in refusing to give defendant’s 
tenth instruction, and for that error the judgment 
must be reversed.’’ The foregoing was an action upon 
alife policy, issued to an uncle upon the life of his 
nephew. See Insurance Co. v. Hogan, 80 Ill. 35. In 
that case the relationship was that of father and son. 
Asa rule a grandfather is under no legal obligation to 
support or provide for his grandchild, and, though the 
relationship may be stated in the complaint, from 
this fact alone the court cannot, as a matter of law, 
infer such an insurable interest in the life of the 
grandfather as will upbold a policy issued upon his 
life directly to the grandchild. In Rombach v. Insur- 
ance Co., 35 La. Anu. 233, the court says: ‘‘ The insur- 
able interest in the life of another is a pecuniary in- 
terest. A policy of insurance procured by one for his 
own benefit upon the life of another, the beneficiary 
being without interest in the continuance of the life 
insured, is against public policy, and therefore void. 
* * * The books formulate the general principle 
somewhat in this way: When the insurable interest 
arises or is implied from relationship it will be deemed 
to exist when the relationship is such that the insurer 
has a legal claim upon the insured for services or sup- 
port. * * * Thus, it has been held that a sister had 
an insurable interest in the life of her brother, where 
the fact was that she had been supported by him (Lord 
v. Dall, 12 Mass. 115), and a father on the life of his 





minor son, because entitled to his earnings (Mitchell 
v. Insurance Co., 45 Me. 104), but that he bas none 
from mere relationship to a son (Halford v. Kymer, 10 
Barn. & C. 724), nor does the mere relation of brother 
suffice to furnish an insurable interest (Lewis v. Lusur- 
ance Co., 89 Conn. 100).’’ In accordance with this doc- 
trine it has been decided in Pennsylvania that a son 
has av insurable interest in the life of his father, be- 
cause, under the poor laws of that State, there is a 
legal liability resting upon the son for the mainte- 
nance of the father when the latter is unable to work. 
Insurance Co. v. Kane, 81 Penn. St. 154. See Associa- 
tion v. Norris, 115 id. 446. To the same effect is War- 
nock v. Davis, 104 U. 8. 775. Judge Field says: “ It is 
not easy to define with precision what will in all cases 
constitute an insurable interest, so as to take the con- 
tract out of the class of wager policies. It may be 
stated generally however to be such an interest arising 
from the relations of the party obtaining the insur- 
ance either as creditor of or surety for the assured, or 
from the ties of blood or marriage to him, as will jus- 
tify a reasonable expectation of advantage or benefit 
from the cuntinuance of his life. It is not necessary 
that the expectation of advantage or benefit should be 
always capable of pecuniary estimation, for a parent 
has an insurable interest in the life of his child, and a 
child in the life of his parent; a husband in the life of 
his wife, and a wife in the life of her husband. The 
natural affection in cases of this kind is considered as 
more powerful—as operating more efficacionsly—to 
protect the life of the insured than any other consid- 
eration. But in all cases there must be a reasonable 
ground, founded upon the relations of the parties to 
each other, either pecuniary, or of blood or affinity, to 
expect some benefit or advantage from the continuance 
of the life of the assured.”” In commenting upon the 
rules as laid down by Judge Field, the annotator, in 
a very full and able note to the case of Morrell v. In- 
surance Co., 10 Cush. 282, and found in 57 Am. Dec. 92, 
says: “If we correctly understand the doctrine here 
laid down it amounts simply to this: that an insur- 
able interest in another’s life need not be pecuniary 
in the sense of being susceptible of definite ‘ pecuniary 
estimation,’ nor in the sense of being founded upon 
any mere pecuniary relation; but that it may rest 
solely upon ties of blood or affinity, and yet that the 
mere existence of such a tie is not of itself sufficient to 
constitute an insurable interest, but that the tie must 
be such as to give reasonable ground for an expectation 
of benefit or advantage from the continuance of the 
life. By ‘ benefit or advantage’ in this connection we 
understand that it must be a material or physical 
‘benefit or advantage ’— that is to say a mere senti- 
mental benefit arising from a gratification of the affeo- 
tions by the prolongation of the life assured will not 
auffice. The expected benefit must consist in service, 
maintenance, or the iike. This is equivalent to saying 
that it must bea pecuniary benefit, as distinguished 
from a mere sentimental or moral gratification. Thus 
understood, the doctrine of these cases, which pro- 
fessedly reject the test of pecuniary interest, is not 
substantially different from that held in other cases.’’ 
If the policy had issued to Willard Carpenter, and re- 
cited an agreement on his part to pay the premiums, 
the appellant being named therein as the beneficiary 
or appointee to receive the proceeds, or had it is- 
sued to him, and the proceeds made payable to him or 
his assigns, and thereafter assigned to the appellant, 
we would have for our consideration a very different 
case from the one before us. In that kind of case 
the question of insurable interests could not arise, for 
every person has an insurable interest in his or her 
life. Association v. Houghton, 103 Ind. 286, and In- 
surance Co. v. Baum, 29 id. 236, and cases belonging to 
the same class, are not in conflict with the conclusion 
we have reached. Ind. Sup. Ct., May 29, 1889. Bur- 
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ton v. Connecticut Mut. Life Ins. Co. Opinion by 
Berkshire, J. 

LIBEL—DAMAGES.—In asuit for libel in charging 
plaintiff with larceny, no exemplary damages can be 
assessed, as defendant, under the laws of Indiana, is 
subject to a criminal prosecution for such libel. The 
question of malice was not material in this case. A 
person injured by the publication ofa libellous article, 
or the speaking of false and slanderous words, is enti- 
tled to compensation for the injury sustained, whether 
the person speaking the words or publishing the arti- 
cle did so maliciously or not; and it is immaterial, in 
assessing compensatory damages, whether the person 
uttering the words or publishing the article was in- 
duced to do so by reason of malice held by him to- 
ward the person of whom the words were spoken or 
the article related. It has however been the rule to 
allow the assessment of exemplary or vindictive dam- 
ages in actions for libel and slander. Such damages 
are assessed upon the theory that whosoever malici- 
ously, wantonly, purposely and cruelly, falsely assails 
the character of another, by publishing or speaking li- 
bellous or slanderous words of and concerning such 
person, is guilty of a wrong, for which he should not 
only be required to compensate the injured person for 
the damages sustained, but damages should also be 
assessed as a punishment to him, and as an example to 
others. In such cases it is proper to prove that there 
was no malice in the speaking of the words or publish- 
ing of the article; that, at the time of the uttering or 
publishing, the person believed they were true; that 
he acted honestly and in good faith; and that he had 
no hatred or ill-will against the person of whom he 
spoke; and that he published the article as a matter of 
news in the ordinary course of business; and, to show 
that such were his motives, and to rebut malice, it is 
proper to give in evidence and prove what information 
he was in possession of at the time of uttering the 
words or publishing the articles. This rule however 
does not apply when the offender is liable to punish- 
ment by indictment for the wrong complained of. 
Ordinarily, damages are limited, for torts and breaches 
of contract, to full compensation to an injured party. 
It is just that the wrong-doer should fully compensate 
the injured party for damages sustained by reason of 
the wrongful act; but, when such injured person has 
been made whole, he has received all that he is enti- 
tled to receive. It has been a long and well-estab- 
lished rule in this State that for wrongs, the commis- 
sion of which subject the wrong-doer to both a 
criminal prosecution and civil action, exemplary dam- 
ages cannot be assessed. Stewart v. Maddox, 63 Ind. 
51; Humphries v. Johnson, 20 id. 190; Koerner v. 
Oberly, 56 id. 287; Meyer v. Bohlfing, 44 id. 238; Nos- 
saman v. Rickert, 18 id. 350; Taber v. Hutson, 5 id. 
322; Butler v. Mercer, 14 id. 479; Struble v. Nodwift, 
11 id. 64; Johnson v. Vutbrick, 7 id. 137. The wrong 
complained of in this case was such as subjected the 
wrong-doer to a criminal prosecution for libel under 
the statute of this State, and no exemplary damages 
could be assessed. Austin v. Wilson, 4 Cush. 273. 
Hence, the motives which led to the publication were 
not material. Ind. Sup. Ct., June 7, 1889. Wabash 
Print. & Pub. Co. v. Crumrine. Opinion by Olds, J. 


MARRIAGE—ESTOPPEL OF WIFE—DEEDS—ATTEST A- 
TION.—A married woman who, at her husband’s re- 
quest, executes and acknowledges a deed of convey- 
ance of real property, knowing it to be such, and 
allows her busband to take it away for delivery to a 
purchaser, is estopped, as against an innocent pur- 
chaser under the deed, to assert that the deed was in- 
valid because when she executed it no grantee was 
named in it, or because she did not know that the land 
described in the deed was her own, and not her hus- 
band’s, land, she not having read the deed, nor having 








shown sufficient excuse for not reading it. Our stat- 
utes have gone far to remove the common-law disabili- 
ties of married women. The property held by them 
at the time of their marriage continues to be their sep- 
arate property after marriage. They may, during cov- 
erture, receive, hold, use and enjoy property of all 
kinds, and the rents, issues and profits thereof, and 
all avails of their contracts and industry, free from the 
control of their husbands. They are capable of mak- 
ing contracts by parol or under seal. They are bound 
by their contracts, and responsible for their torts, and 
their property is liable for their debts and torts to the 
same extent as if they were unmarried. Their power 
to contract, and to convey real estate, is however so 
far qualified that they cannot contract with their hus- 
bands, relative to the real estate of either, or by power 
of attorney, or otherwise authorize their husbands to 
convey their real estate or any interest therein; and, 
in general, in all conveyances by married women of 
their real estate, their husbands must join. Married 
women cannot enjoy these enlarged rights of action 
and of property and remain irresponsible for the or- 
dinary legal and equitable results of their conduct. In- 
cident to this power of married women to deal with 
others is the capacity to be bound, and to be estopped, 
by their conduct, when the enforcement of the princi- 
ple of estoppel is necessary for the protection of those 
with whom they deal, although there are, without 
doubt, limitations upon the application of this doc- 
trine. Norton v. Nichols, 35 Mich. 148; Reed v. Mor- 
ton (Neb.), 40 N. W. Rep. 282; Knight v. Thayer, 125 
Mass. 25; Bodine v. Killeen, 53 N. Y. 93; Powell’s Ap- 
peal, 98 Penn. St. 403; Fryer v. Rishell, 84 id. 521; 
Godfrey v. Thornton, 46 Wis. 677; Lavassar v. Wash- 
burne, 50 id. 200; Baum v. Mullen, 47 N. Y. 577; Pat- 
terson v. Lawrence, 90 Ill. 174; Reis v. Lawrence, 63 
Cal. 129; Sharpe v. Foy, L. R., 4 Ch. App. 35; Jn re 
Lush’s Trusts, id. 591; 2 Pom. Eq. Jur., § 814. This 
plaintiff had power to convey her estate by deed in 
which her husband should join. She executed and 
acknowledged this deed knowing that it was a deed of 
conveyance, and contemplating that it was to be de- 
livered and have effect as such, and that the purchaser 
would pay a consideration therefor. Thedeed was de- 
livered, as she intended it should be, to a purchaser, 
who, in good faith, supposing the conveyance to be in 
all respects valid and effectual, has paid the considera- 
tion therefor. Even if her authority to her husband, 
implied from the circumstances, to fill in the name of 
the grantee was ineffectual to legally empower him to 
do so, she ought not now to be allowed, in a court of 
equity, to defeat the title of the purchaser upon that 
ground. A grantor not under disability from cover- 
ture would be estopped under such circumstances. 
Pence v. Arbuckie, 22 Minn. 417. It is equitable that 
the same principle be applied here for the protection of 
the defendant; and toso apply it does not, we think, 
defeat the purposes of the statute declaring invalid any 
power of attorney or other authority, as between hus- 
band and wife, to convey real estate. It is immaterial, 
in our view of the case, whether or not there was an 
express authorization of the husband to fill in the 
name of the grantee. It is enough that the plaintiff 
intended the instrument to have effect as a convey- 
ance, and that she allowed her husband to take it, 
after she had executed it, for the purpose of deliver- 
ing it to the purchaser asa deed of conveyance exe- 
cuted by her. That the plaintiff supposed that her hus- 
band was to deliver this deed to the purchaser is 
shown by her own testimony. The extent of the proof 
on the part of the plaintiff, as to the misrepresentation 
of her husband, was that he said to her, when he asked 
her to execute the deed, that he would like to sell a lot. 
Without considering what might have been the effect 
of fraudulent misrepresentations of the husband in a 
case where the wife was not chargeable with negligence 
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in the transaction, we regard this evidence as wholly 
insufficient to justify the granting of relief as against 
au innocent purchaser. With regard to the rights of 

rchasers it was culpable negligence on the part of the 
plaintiff to execute the conveyance unless she is to be 
bound by it. The language of her husband did not 
justify her in executing the deed without reading it, 
or at least without more definite information as to its 
contents, unless she was willing to allow the deed to 
have effect whatever the property conveyed might be. 
Minn. Sup. Ct., July 2, 1889. Dobbin v. Cordiner. 
Opinion by Dickinson, J. 


MASTER AND SERVANT—LOW BRIDGE.—When in 
crossing a street or other public highway it becomes 
necessary for a railroad company to span it with a 
bridge, it is its duty, if reasonably practicable, to 
place the structure at such an elevation as that trains, 
with their customary employees, can pass under it 
unbarmed. Smoot v. Railway Co., 67 Ala. 17; Rail- 
road Co. v. Allen, 78 id. 501; Railroad Co. v. Propst, 83 
id. 518; Railroad Co. v. Oram, 49 Tex. 341; Wilson v. 
Railroad Co., 85 Ala. 269. This is not an absolute, un- 
bending requirement, but it will yield to a reasonable 
extent to circumstances, as many other natural and 
social rights must yield to other rights and interests, 
which duty requires to be conserved. If inequality of 
surface, or other hindrance occurring naturally or in 
the proper construction or grade of the railroad track, 
render such elevation impossible, or greatly incom- 
mode the public in the use of the bridge, or greatly or 
unduly increase the expense to the railroad company, 
then one inconvenience must yield somewhat to the 
other. In such case the bridge may be so constructed 
as to extend below the line of absolute safety. A 
bridge constructed and maintained with proper regard 
to these conditions, would not, without more, be neg- 
ligence. Patt. Ry. Accident Law, § 285; 2 Ror. Railr. 
1217; Wells v. Railroad Co., 9 N. W. Rep. 364; Rains 
v. Railway Co.,5 Am. & Eng. Ry. Cas. 610; Clark’s 
Adm’r v. Railroad Co., 18 id. 78; Baylor v. Railroad 
Co., 40 N. J. Law, 23: [llick v. Railroad Co., 35 N. W. 
Rep. 708. In no case however would it be permissible 
to so place the bridge that bruakemen on top of the 
train in discharge of their duties could not avoid dan- 
ger by bending or stooping. A bridge, such as here 
last supposed, would be gross negligence, and per sea 
nuisance. Railroad Co. v. Welch, 52 Ill. 183: Railroad 
Co. v. Gregory, 58 id. 272; Railroad Co. v. Russell, 91 
id. 298. If such bridge is so constructed as to extend 
below the line of absolute safety, then other duties 
rest on the railroad company. When a brakeman is 
placed on a freight train, ranning on a road with 
which he is not familiar, and such train has to pass 
under a low bridge or bridges, the law, which simply 
voices the sentiment of humanity, requires that notice 
be given him of the danger he is to encounter. This 
notice must be reasonable; that is, he must be reason- 
ably instructed, so as to put him on the lookout, and 
on inquiry and observation, that he may inform him- 
self of the locality of the places of danger. The whole 
duty is not on the railroad company. The employee 
must give heed to the notice and instructions given 
him, and must employ his senses, his reasoning facul- 
ties and his attention alike for his own safety and the 
Welfare of the road. If he has not been sufficiently 
warned or notified to enable him by proper attention 
and diligence to learn where the points of danger are, 
then this would be negligence, for which the railroad 
company would be liable. On the other hand, if he 
has been sufficiently warned or notified, and from in- 
attention, indifference, absent-mindedness or forget- 
fulness, he fails to inform himself, or fails to take the 
necessary steps to avoid the injury, that is negligence, 
and he should not recover. Sullivan v. Manuf. Co., 
113 Mass. 396; Railroad Co. v. Stricker, 51 Md. 47; 





Dorsey v. Construction Co., 42 Wis. 583; Railroad Co. 
v. Wright, 16 N. E. Rep. 145; 17 id. 584; Rail- 
road Co. v. Irwin, 16 Pac. Rep. 146; Wilson v. Rail- 
road ©o., 85 Ala. 269. It is not denied in this case that 
the space between the taller freight cars used on de- 
fendant’s road, and the timbers of the bridge, would 
not permit a man of ordinary height, and standing 
erect on the top of the cars, to pass under the bridge 
without being struck by it. The two principal leading 
inquiries then are: First. Was the railroad company, 
under the rules above declared, justified in maintain- 
ing its bridge at the elevation shown in the testimony? 
If it was, plaintiff was not, merely on that ground, en- 
titled to recover, for he had no causeof action. If the 
railroad company, under said rules, has failed to estab- 
lish its right to maintain the bridge at the elevation 
proved, then negligeuce is shown, and, unrebutted, au- 
thorized a recovery by plaintiff. That prima facie 
right would be rebutted if plaintiff was guilty of proxi- 
mate, contributory negligence. Second. If under the 
rules we have stated the plaintiff was sufficiently noti- 
fied or warned, and from inattention, indifference, 
absent-mindedness or forgetfulness he failed to in- 
form himself, or failed to take the necessary steps to 
avoid the injury, this was proximate, contributory 
negligence, and is also a complete answer to the ac- 
tion. He must avail himself of the instructions given 
him or furnished for his use; and, taking inte the ac- 
count the surroundings and perils attendant upon the 
nature of the service he enters upon, he must bestow 
such care, watchfulness and caution as ordinarily pru- 
dent men would usually exercise in reference to their 
own safety, under like circumstances. There are perils 
in the very nature of such service, against which pru- 
dence cannot always guard. Of these the employee 
takes the risk. He is guilty of contributory negligence 
if in his care, diligence and watchfulness he falls be- 
low the standard stated above. 3 Wood Ry. Law, 1481; 
Railway Co. v. Elliott, 98 [1]. 481-484; Clark v. Rail- 
road Co., 9 N. W. Rep. 581; Wells v. Railroad Co., id. 
364; Railroad Co. v. Sentmeyer, 92 Penn. St. 276; 
Rains v. Railway Co., 71 Mo. 164; Clark’s Adm’r v. 
Railroad Co., 18 Am. & Eng. Ry. Cas. 78: Gibson v. 
Railway Co., 63 N. Y. 449: Lafflin v. Railroad Co., 106 
id. 136; Devitt v. Railroad Co., 50 Mo. 302; Owen 
v. Railroad Co., 1 Lans. 108; Railroad Co. v. Webb, 61 
Ga. 586; Same v. Johnson, 66 id. 259; Railroad Co. v. 
Flanigan, 77 Ill. 8365; Railway Co. v. Black, 88 id. 112; 
Gould v. Railroad Co., 66 Iowa, 590. And evidence 
that the appliance has been long used with safety is 
competent on the inquiry of contributory negligence. 
Allen v. Railway Co., 11 N. W. Rep. 614; Railroad Co. 
v. Arnold, 84 Ala. 159; Lafflin v. Railroad Co., 106 N. 
Y. 136; Loftus v. Ferry Co., 84 id. 455; Burke v. 
Witherbee, 98 id. 562. Ala. Sup. Ct., April 9, 1889. 
Louisville & N. R. Co. v. Hall. Opinion by Stone, 
Cc. J. 


—\—__>—__——_ 


NOTES. 
\ R. GEORGE MILLER got his metaphors a little 
i mixed when he said in his brief in Morris v. Tut- 
hill, 72 N. Y.575, ‘hands dripping with fraud and ras- 
cality.”’ 

Martin I. Townsend tells of a member of the bar 
who, listening to the vain attempts of counsel to per- 
suade a young woman to tell who was the father of 
her illegitimate child, she declaring that she ** would 
rot in jail first,’’ turned around and burst forth to the 
lawyers sitting near him, * I swear that’s a woman of 
integrity.” 


A great wit was once arguing a case before an appel- 
late court in a large city of this State, the chief justice 
of which was reputed to be a dabbler in stocks on mar- 
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gins. The lawyer conceived that his argument was 
not attentively listened to, and when he had done he 
walked out of court mutteriug audibly, “I'll never 
argue auother cause here until there’s a bull mar- 
ket.” 


Hon. Platt Potter of Schenectady, one of the most 
austere justices that ever sat on the bench in this 
State, was presiding when Maurice Eniioh, a witty 
son of the Emerald isle, was sent before him for obdu- 
racy in professing that he could not tell whether he 
had ever drank any intoxicants in the unlicensed 
place of his friend, Patrick Crowley, at East Line. 
Justice Potter frowned upon him and said: “ Mr. 
English, you appear to be a man of sufficient intelli- 
gence to tell whether you ever drank any rum, gin, 
whisky or brandy in Mr. Crowley’s house.’’ ‘* Your 
honor, howld a bit,” broke in the imperturbable Eng- 
lish. “‘If your bonor and meself were to squaze a 
peck of apples in a pitcher, I'd know we had cider in 
it; but, if I was out of the room whin you squazed 
them, how the divil would I know what ye had putin 
the pitcher?” For this imputation on the judicial in- 
tegrity, under the form of a witty illustration that a 
toper is no judge of the quality or nature of his pota- 
tions, English spent thirty days in the county jailona 
bread and water allowance, to enable him to train 
his tastes to a better appreciation of alcoholic 
liquids. 


A story by Mr. Cable in the September Century, en- 
titled “‘Attalie Brouillard,” will be amusing to law- 
yers. It is the story of a fraudulent will. The docu- 
ment, as read to the testator by the Creole notary who 
drew it, is as follows: ** Dthee State of Louisiana,” 
etc. ‘** Be h-it known dthat on dthees h-eighth day of 
dthee month of May, One thousan’ h-eight hawndred 
and fifty-five, dtbat I, Emile Favre, a not-arie pewblic 
eeu and for dthe State of Louisiana, parrish of Or- 
leans, duly commission-ed and qualeefi-ed, was sue- 
mon-ed to dthe domee-ceel of Mr. [the Englishman’s 
name], Number [so-and-so] Bienville street; * * * 
dthat I found sayed Mr. [Englishman] lyingue in heez 
bade in dthee rear room of dthee second floor h-of 
dthee sayed house * * * at about two o’clawk in 
dthee h-afternoon, and beingue inform-ed by dthee 
sayed Mr. [Englishman] dthat he diz-i-red too make 
heez weel, I, sayed not-arie, sue-mon-ed into sayed 
bed-chamber of dthe sayed Mr. [Englishman] dthe fol- 
lowing nam-ed witnesses of lawfool h-age and resi- 
dents of dthe sayed cittie, parrish and State, to wit: 
Mr. Jean d’Eau, Mr. Richard Reau, and Mr. V. Deb- 
lieux Ecswyzee. That there up-on sayed Mr. [Eng- 
lishman] being seek in bodie but of soun’ mine, which 
was happarent to me not-arie and dthe sayed wit- 
nesses by heez lang-uage and h-actions then and there 
in dthe presence of sayed witnesses dictated to me 
not-arie dthe following as heez laz weel and testament, 
wheech was written by me sayed not-arie as dictated 
by the sayed Mr. [Englishman], to wit: My name ees 
{(Jobu Bull). Iwas born in,” etc. ‘*My father and 
mother are dade. [have no chil’ren. 1 have never 
had annie brawther or seester. I have never been mar- 
ri-ed. Theesis my laz weel. I have never made a 
weel befo’. I weel and bickweath to my fran’ Camille 
Ducour dthe sawm of fifteen hawndred dollars iu cash. 
I weel h-every thing else wheech I may leave at. my 
daith, both real and personal property, to Madame 
Attalie Brouillard, leevingue at Number,” etc. “I 
appoint my sayed fran’ Camille Ducour as my testa- 
mentary executor, weeth-out bon’, and grant heem 
dthe seizin’ of my h-estate, h-and I dir-ect heem to 
pay h-all my juz debts. Thees weel and testament as 
thus dictated to me by sayed testator and wheech was 
wreeten by me not-arie by my h-own han’ jus’ as dic- 
tated, was thaue by me not-arie rade to sayed Mr. 








(Englishman]in an audible voice and in the presence 
of dthe afuresayed three witnesses, and dthe sayed Mr. 
[Englishman] diclar-ed that he well awnder-stood me 
not-arie and persever-ed een diclaring the same too be 
his laz weel; all of wheech was don’ at one time and 
place weethout inter’uption and weethout turningue 
aside to other acts.” 


——_e—___—— 


COURT OF APPEALS DECISIONS. 


THE following decisions were handed down Tues- 
day, October 29, 1889: 

Order of General Term reversed and motion denied 
with costs of the appeal and $10 costs of motion. Mo- 
tion to dismiss denied with $10 costs—Prescott Hull 
Butler, as ancillary administrator, appellant, v. Na- 
thaniel Jarvis, Jr., respondent.——Dismissed on argu- 
ment—Aaron B. Cohn, as executor, respondent, vy. 
Joseph Husson, appellant.——Judgment affirmed with 
costs—Samuel D. Coykendall, respondent, v. Abram 
Constable and others, appellants.——Judgment af- 
firmed with costs—Daniel N. Crounse, ag executor, 
respondent, v. Alonzo Rowley and others, appellants. 
—Judgment affirmed with costs—Wm. F. Gillott, Jr., 
as assignee, respondent, v. Wm. F. Redlick and oth. 
ers.—Dismissed on argument—In re application of 
Water Commissioners of Amsterdam, appellants, to 
acquire lands, etc., of Stephen Collins and another, 
respondents.——Judgment affirmed with costs—Wm. 
D. Jones, as assignee, respondent, v. Howard Insur- 
ance Company of New York, appellant.——Judgment 
affirmed with costs—Margaret Jourdan, respondent, v. 
Patrick Haran, appellant.——Judgment affirmed with 
costs—George F. Nash, as administrator, respondent, 
v. New York Central and Hudson River Railroad 
Company, appellaut.——Judgment reversed and judg- 
ment ordered for defendant on the submission with 
costs—Alfarata Kearney, as administratrix, respond- 
ent, v. Augusta Cruikshank, as trustee, appellant.— 
Judgment affirmed with costs—Susan Provost, re- 
spondent, v. Mayor, etc., of New York, appellants. 
Judgment affirmed with costs—Wm. Stattcup and 
others, as assignees, appellants, v. National Bank of 
Republic, respondent.——Appeal dismissed with costs 
— Joshua C. Sanders, appellant, v. Alfred C. Chapin, 
as comptroller, respondent.——Orders of Special Term 
and General Term reversed with costs—Louis W. 
Thayer, respondent, v. Donald McNaughton, im- 
pleaded, etc., appellants, and Jeremiah Lambertson v. 
the same. 


SEconD DIVISION. 


Judgment affirmed with custs—Lewis Hopner, appel- 
lant, v. John E. MeGowan, respondent.— Judgment 
affirmed with costs—Knickerbocker Ice-Company, ap- 
pellant, v. George S. Shultz and another, respondents. 
—Judgment affirmed with costs—Ezra White, re- 
spondent, v. Minanoa E. Gaines, appellant.——Judg- 
ment affirmed with costs-—Johu J. Barton, respondent, 
v. William Govan, appellant.——Appeal from order 
dismissed and judgment affirmed with costs—Paul 
Krotel, receiver, respondent, v. Henry F. Williams 
and another, appellants.——Judgment reversed, new 
trial granted, costs to abide event—Mary Fowler 
respondent, v. Metropolitan Life Insurance Company, 
appellant.——Judgment affirmed with costs—John L. 
Sutherland and another, executors, etc., respondents, 
v. Alonzo Bradner and others, appellants. —.Judg- 
ment affirmed with costs—Maria Lasevowitsch, re- 
spondent, v. Wm. Ricman, appellant.——Judgment 
affirmed with costs—Anna M. Tisdale, respondent, V. 
President, etc., of the Delaware and Hudson Canal 
Company, appellant. 
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CURRENT TOPICS. 


HE celebration of the centenary of the jurispru- 
dence of this Nation, proposed by the State Bar 
Association, if carried out according to the pro- 
gramme, will prove a highly-interesting occasion. 
The president of the association, Judge Arnoux, 
and the chairman of the committee of arrangements, 
Mr. William Allen Butler, with other members of 
the committee, are moving vigorously and intelli- 
gently, and doing their utmost to make the occa- 
sion worthy of being long remembered, as it will be 
unique, in our history. It will not make so much 
noise perhaps as the proposed Columbus celebration, 
nor afford a vent for so much oratory of the windy 
sort, nor bring so much money into the city of 
New York, but it will bring in more brains, 
and will inspire much more thought, at least in 
legal circles, and prove the fittest commemoration of 
the greatest of human tribunals, the Supreme 
Court of the United States. It is proposed and 
hoped that all the chief justices, including the high- 
est, shall be present, and doubtless all the associate 
judges of the Supreme Court, and many of those of 
the States will also attend. The distinguished law- 
yer, now our chief ruler, is also expected. The 
committee recommend that the exercises shall take 
place on February 4, at the Metropolitan Opera 
House, in the city of New York, and that there 
shall be several addresses “ affording an appropriate 
survey and delineation, by representative citizens 
from different parts of the country, of the origin 
and growth of the Supreme Court, its relations to 
the government and the people, and its place in our 
constitutional system.” It is probable that the pub- 
lic exercises will be succeeded by a reception by the 
Lawyers’ Club. It is suggested that a memorial 
volume be published, and that the occasion be dur- 
ably commemorated by the erection of a statue of 
John Jay, the first chief justice. (We are glad it 
does not take the form suggested by the arch-fiend.) 
The proposed celebration has our heartiest sympathy. 
The Supreme Court is the keystone of the arch in 
our Federal system, holding all together by judi- 
cious pressure, and any impairment of which would 
result in the downfall of the entire fabric. So let 
us celebrate the laying of the great conservative 
stone with due pomp and solemnity. 


The subject of Marriage and Divorce in the 
United States is properly receiving a great deal of 
examination and discussion. Probably no one in 


this country has done so much to expose the abuses 
of our conflicting systems as the Rev. S. W. Dike, 
LL. D., and when this gentleman informs us, as he 
does in the current number of the North American Re- 
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view, that there were 9,937 divorces in this country 
in 1867, and 25,535 in 1886; and a total of 328,716 
in the twenty years, it is an appalling and danger- 
ous fact. Mr. Dike’s present paper is succeeded by 
answers to the question, ‘‘Is Divorce Wrong?” by 
the Catholic Cardinal Gibbons, the Episcopalian 
Bishop Potter and the agnostic Mr. Robert G. In- 
gersoll. Ordinarily we do not much care for what 
the church ordains on this matter. It is much more 
important to know what the law ordains One gen- 
eral theory we thoroughly believe in: it is best for 
the State to make marriage easy and divorce hard; 
to get people married and keep them married; and 
when one marriage has failed, to permit and en- 
courage both parties to try again. As to the church 
view, the Catholic dogma against remarriage by the 
innocent party after absolute divorce for adultery 
seems to us irreconcilable with our Saviour’s teach- 
ing. Matt. xix, 9. The Episcopal Church does not 
deny the right. But no doubt both churches dep- 
recate divorce, and deny to the guilty party the 
right of remarriage. As to the innocent party, Mr. 
Ingersoll conclusively answers the question, “‘ Ought 
divorced people to be allowed to remarry under any 
circumstances?” by saying, ‘‘This depends upon 
whether marriage isacrime.” The discussion seems 
to fight shy of the right of the guilty party to re- 
marry. As to this, we believe that it is a dangerous 
policy to deny it. A man whose wife has obtained 
a divorce for adultery is better remarried decently 
and directly than left to range the abodes of fallen 
women or prey upon his neighbors’ wives, daughters 
or sisters. As Mr. Ingersoll points out, passion sur- 
vives though marriage ends. 


The best view of the existing systems of marriage 
and divorce in this country is ‘‘The Geography of 
Marriage,” by William L. Snyder. The author is 
widely and favorably known as the editor of ‘‘ Great 
Opinions of Great Judges” and ‘‘Great Speeches 
of Great Lawyers.” He gives in this book of some 
three hundred pages an exact and comprehensive 
survey of the conflicting and perplexing statutes, 
with wise and well-considered opinions. Mr. Sny- 
der believes with us in permitting all divorced par- 
ties to remarry. This too is the law of England, 
and it is somewhat noteworthy that it should be so 
in a country where the Church is so powerful in the 
State, and where a half-dozen bishops in the House 
of Lords have for years been able to defeat the will 
of the overwhelming majority of the Commons that 
a man may marry his deceased wife’s sister. Mr. 
Synder appends a detailed and accurate synopsis of 
the various statutes, which disclose some curiosities, 
one of which is that in Arizona ‘a man and woman 
may become husband and wife without getting mar- 
ried.” Mr. Snyder seems to doubt the wisdom of a 
general marriage and divorce law, assuming that it 
is practicable. The practicability is even more 
doubtful than he supposes, for he assumes that it 
requires the consent of only two-thirds of the States, 
whereas it needs three-quarters. See pp. 172, 176. 





Two-thirds of the Legislatures must ask for the sub- 
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mission of the constitutional amendment, and it 
must be adopted by three-quarters of them. But he 
has peculiar arithmetical notions—founded perhaps 
on Hesiod’s dictum that ‘‘the half is greater than 
the whole ” — for at page 189 he speaks of “ a uni- 
form law in three-fourths, or even two-thirds, of the 
States” as possible of attainment. Mr. Snyder’s 
excellent work is published by Messrs, Putnam’s 
Sons, New York, and is valuable to lawyers as well 
as laymen. 


The friends of codification should not despair 
when they learn what a long and severe struggle 
was necessary to secure the establishment of a court 
of equity in Massachusetts. This is well depicted 
by Mr. Edwin H. Woodruff in an article in the cur- 
rent Law Quarterly on “Chancery in Massachu- 
setts.” A gentleman sends us a copy of this learned 
article, with these remarks: ‘‘ The particular rea- 
son why I send it to you is that it may furnish you 
some encouragement in your advocacy of a Civil 
Code for this State, and may possibly in any future 
discussion of the question afford a striking illustra- 
tion of the obstructionist spirit that every law re- 
form has to meet and overcome. It shows moreover 
to what a blind and bigoted extreme conservatism 
may run. The struggle for the establishment of an 
equity jurisdiction in Massachusetts is in its lessons 
not at all inapplicable to those who oppose the 
Civil Code.” 


The Scotch Judicial Review for October contains 
an admirable portrait of David Dudley Field and 
interesting articles on ‘‘ Insanity in its Relation to 
the Criminal Law,” and ‘‘ A Medico-Legal View of 
the Maybrick Case,” and a valuable one on ‘‘Im- 
prisonment for Debt in the United States,” by J.C. 
Thompson, limited to the constitutional provisions. 


We acknowledge a copy of Mr. James OC. Carter’s 
Virginia address on the ‘‘ Provinces of the Written 
and the Unwritten Law.” Mr. Carterand ourselves 
are as far apart as the poles on this subject, but none 
the less do we admire the force, the art and the grace 
with which he presents his reprehensible and mori- 
bund views. So might Cicero have lauded the ora- 
cles. Noone can deny Mr. Carter’s brilliant tal- 
ents, nor doubt his sincerity and consistency. We 
do not expect to find in any of his briefs in the 
Court of Appeals any thing like this, which we dis- 
inter from one of Mr. Coudert’s: ‘‘ The case is ex- 
tremely interesting as illustrating the uncertainty of 
the law when it derives its force, not from a statute, 
but from adjudications.” Any thing so inconsistent, 
we mean. Certainly Mr. Carter says the last word 
on this debate. The student in our State library 
half a century hence will read his adroit pamphlet 
with admiration—and with surprise —the same 
surprise with which we to-day read how hard it was 
to engraft the equity system on Massachusetts law. 


There is a great deal that is interesting in the 
September number of the Medico-Legal Journal, in- 








cluding an account of the International Congress at 
New York. Among the most striking utterances 
was that of Dr. Tuttle, who advocated the punish- 
ment of rum-sellers for the misdeeds of their vic- 
tims. There is a good deal of reason in this. A 
good many people are asking why the drunkard 
alone should be punished, when the State not only 
permits the selling of the poison which drives him 
to crime, but makes a revenue from it. As Dr. 
Quimby observed: ‘‘It is an outrage that society is 
so organized that instead of putting out of reach the 
principal cause of crime, it rather permits and pro- 


| tects it. After teaching them, thousands of our fellow 


citizens, to become inebriates, and leading them into 
criminal paths, we punish them for the very things 
we have taught them. Does not the State by license 
law enable her agents (the saloon-keepers) to estab- 
lish themselves in every city, town and hamlet, 
through which means intemperance is encouraged 
and promoted, thus becoming particeps criminis in 
drunkenness and its consequences by those who 
have lost their self-control? I hold, Mr. President, 
that it is contrary to the civilization of the nine- 
teenth century that such proceedings should be tol- 
erated, and I never go before a court and see a crim- 
inal tried who has committed a crime in a state of 
inebriety but that I feel that the State should be 
punished whenever a drunken murderer is con- 
victed. I feel sometimes that the State and the 
jury should be punished rather than the inebriate 
who committed the offense.” 


In the death of Judge Hooper C. Van Vorst, of 
New York city, the State lost an able, amiable and 
excellent man. He was a good judge, especially 
distinguished for equity learning and equitable 
leanings. He was a venerable and venerated man, 
full of benevolence and good works, and doubtless 
his good works do follow him. In this city, where 
he was very well known, as the president of the 
Holland Society snd otherwise, his loss is gravely 
felt. His remains find rest in our cemetery, which 
is rapidly becoming a distinguished city of the dead. 
We dare say that no better or purer man has ever 
been laid there. 

a ee 


NOTES OF CASES. 


N State v. Mosher, Iowa Supreme Court, October 
7, 1889, it was held that under Laws of Iowa, 
Twenty-first General Assembly, chapter 104, regu- 
lating the practice of medicine, providing that if 
any applicant for a certificate ‘‘ has been in continu- 
ous practice for a period of not less than five years,” 
such fact constitutes a prima facie qualification, and 
that the examining board may ‘‘ refuse a certificate 
to any person who has been convicted of felony, 
* * * or may revoke certificates for like cause, 
or for palpable evidence of incompetency,” the 
board could refuse a certificate for palpable evidence 
of incompetency, despite the established fact of 
prior practice for the statutory time. The court 
said: ‘‘ We now inquire as to the right of the board 
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to examine as to the competency of the applicant 
for a certificate, where the application is based on 
the fact of a five-years’ practice. Early in the opin- 
ion we used the term ‘ prima facie qualifications ’ to 
avoid an inference that certificates granted under 
the ‘tests,’ as there mentioned, were conclusive 
thereafter as to qualifications, because the act con- 
tains some modifying sections. The act con- 
tains the following language: ‘Sec. 7. The State 
board of examiners may refuse a certificate to any 
person who has been convicted of felony committed 
inthe practice of his profession, or in connection 
therewith, or may revoke certificates for like cause, 
or for palpable evidence of incompetency, and such 
refusal or revocation shall prohibit such person 
from practicing medicine, surgery or obstetrics,’ etc. 
Counsel for appellant have not favored us with 
their view as to the construction of this language in 
connection with other language in the act. It is 
rather assumed in the argument that no such right 
of examination is given the board. Under the lan- 
guage of the section it could hardly be doubted that 
the board, after the granting of a certificate, could 
in some manner make inquiry as to the competency 
of the holder, and if palpably incompetent, revoke 
it. In such case the certificate would only be prima 
facie evidence in his favor. The effect of the certifi- 
cate might be overcome by other evidence. It cer- 
tainly then is not a fact that either the certificate or 
the fact of the five-years’ practice gives to the holder 
or the petitioner the absolute right to practice, but 
at the foundation of his claim lies the question of 
competency. Such is the very spirit and purpose of 
the law, and in its construction care should be taken 
to subserve that purpose. We inquire after the 
legislative intent. The section says the board may 
refuse to grant the certificate if the applicant has 
been convicted of felony committed in the practice 
of his profession. It must be then that the board 
may inquire after that fact, for it may either refuse 
or revoke for that cause; and we reach the query, 
may it refuse or revoke for incompetency? The 
language in this respect is not as decisive as with 
regard to felony, but we think it clearly the law. It 
is to us an unreasonable and impolitic construction 
to hold that upon such an application with the 
board in possession of facts to justify an inquiry as 
to the competency of the party, if in possession of 
a certificate, that it must grant the certificate, and 
at once proceed to revoke it. Before holding to 
that view, the language should be clear and unmis- 
takable in its import. Nothing more can be said 
of the language of the law under consideration than 
that it is of doubtful meaning, and that the doubt 
extends only to the query, which of the two con- 
structions should prevail? We think the legislative 
purpose is best subserved by holding that the board, 
upon the application of the defendant, had the right 
to inquire as to his competency, and that the estab- 
lished fact of his prior practice was no more than 
equivalent to the possession of a certificate, which 
might be overcome by a showing of palpable in- 
competency. The defendant, in his testimony, de- 





nies having been examined before the board as to 
competency, but his testimony in this respect is con- 
clusively overcome by the record. His examina- 
tion, as shown by the abstract of appellant, is brief 
and in these words: ‘Dr. 8. Mosher was sworn, 
Said his name was Sidney Mosher. That he was 
fifty-two years of age. Says he began reading medi- 
cine in New York State when seventeen years old, 
with Kelly & Robinson, near Batavia. Never at- 
tended lectures. Been in the practice about twenty 
years. Began treatment of medicine before the 
war. Began in Iowa, when government first re- 
quired revenue tax. Said he did a general practice. 
Did but little surgery. Could not say how many 
cavities were in the heart. Cannot give the origin 
or insertion of any one muscle in the body. Select 
any one? Said he could not answer now. He was 
not prepared to be examined. Can you give the 
therapeutic action of any drug? Did not answer. 
Can you give the curative action of any single drug, 
and you select the drug? Could not say.’ The ex- 
amination discloses that the defendant was either 
palpably incompetent, or stubbornly silent, in either 
of which cases h has no grounds for complaint as 
to the action of the board. If he knew, and would 
not tell, the board was justified by his misconduct 
in believing him incompetent. If he did not know, 
the result is a vindication of the law.” 


In Wymore v. Mahaska County, Iowa Supreme 
Court, October 10, 1889, it was held that in an ac- 
tion by a child for personal injuries by negligence, 
the negligence of the parent is not attributable to 
the child. The court said: ‘‘ So far as we are advised, 
the question now presented to us has never been 
directly determined by this court, although it seems 
to have been assumed in some cases that the negli- 
gence of the parent might be imputed to the child. 
Of that kind is the case of Walters v. Railroad Co., 
41 Iowa, 78; but in that it was held that the negli- 
gence of the person in whose charge the parents had 
placed the child could not be imputed to the par- 
ent, and through the parent to the child. In Slater 
v. Railroad Co., 71 Iowa, 209, the point was ex- 
pressly reserved from decision. The doctrine of im- 
putable negligence was considered in Nesbit v. Town 
of Garner, 75 Iowa, 315, but the question now under 
consideration was not involved in that case. That 
the negligence of the parent is imputable to the 
child has been affirmed by numerous courts of high 
standing. See Hartfield v. Roper, 21 Wend. 615; 
Morrison v. Railway Co., 56 N. Y. 302; Thurber v. 
Railroad Oo., 60 id. 827; Lynch v. Smith, 104 
Mass. 58; Gibbons v. Williams, 135 id. 335; Fite- 
gerald v. Railway Co., 29 Minn. 336; Brown v. Rail- 
way Co.,58 Me. 384; Leslie v. Lewiston, 62 id. 468; 
Hathaway v. Railway Co., 46 Ind. 26; Railway Co. 
v. Grable, 88 Ill. 442; Railroad Co. v. Smith, 28 
Kans. 542; Meeks v. Railroad Co., 52 Cal. 603; 
Stillson v. Railroad Co., 67 Mo. 674. Among the 


cases holding to the contrary are the following: 
Railroad Co. v. Snyder, 18 Ohio St. 408; Huff v. 
Ames, 16 Neb, 139; Railway Co, v. Moore, 59 Tex, 
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Robinson v. Cone, 22 Vt. 214; Daley v. Railroad Co., 
26 Conn. 591; Railroad Co. v. Ormsby, 27 Gratt. 
476; Boland v. Railroad Oo., 36 Mo. 489; Whirley 
v. Whiteman, 1 Head, 619; Beach Cont. Neg., 
§§ 41-43. See Battishill v. Humphrey, 31 N. W. 
Rep. 894; 1 Shear. & R. Neg., §§ 70-83, and notes. 
it seems to us that the authorities last cited announce 
the betterrule. The parent is not in any proper sense 
the agent of the child. The former is required to give 
to the latter care, protection and support, and in re- 
turn may exact service and obedience. But these 
duties are imposed by law, and are not the result of 
any contract between the parties. In this case the 
child was taken into the wagon, and exposed to the 
accident which resulted in his death, without voli- 
tion on his part. He certainly was free from fault. 
If his parents, by their negligence, contributed to 
his death, that does not seem to us to be a sufficient 
reason for denying his estate relief. Such negli- 
gence would prevent a recovery by the parents in 
their own right. Smithv. Railway Co., 92 Penn. 
St. 450; Huff v. Ames, 16 Neb. 139; Railway Co. v. 
Snyder, 24 Ohio St. 670; 1 Shear. & R. Neg., § 71; 
Railway Co. v. Schuster, 113 Penn. St. 412; Glassey 
v. Railway Co., 57 id. 172. See also Albertson v. 
Railway Co., 48 Iowa, 294; Beach Cont. Neg., § 44; 
Coal & Iron Co. v. Brawley, 3 South. Rep. 556; 
Railroad Co. v. Wolf, 59 Ind. 90. But it appears 
to us to be unjust and contrary to reason to hold 
that the irresponsible child should be responsible 
for the wrongful acts of his parents or others who 
may have him in charge. He is incapable by him- 
self of committing any act of negligence, and can- 
not authorize another to commit one; therefore it 
seems unreasonable to require of him or his estate 
to suffer loss because of the neglect or unauthorized 
acts of his parents or others. Some authorities 
seem to make a distinction between cases where the 
contributory negligence of the parent occurs 
while he has the child under his immediate control, 
and other cases which occur when the child is away 
from the parent; but we are of the opinion that 
there is no sufficient ground for the distinction 
claimed. The authority of the parent does not de- 
pend upon the proximity of the child.” 


In State v. Adams, Supreme Court of Iowa, Oc- 
tober 4, 1889, it was held that on a trial for homi- 
cide, committed by firing a pistol from the window 
of a dwelling-house into a charivari party assembled 
about the house after midnight, it is error to direct 
the jury that such a demonstration would not be a 
sufficient provocation to reduce the killing to man- 
slaughter, although the conviction was only of man- 
slaughter. The court said: ‘‘The party assembled 
in the night when the tragic affair took place is 
called a ‘charivari.’ Its object is about as barbar- 
ous as the pronunciation of its name. Whatever 
toleration it once had has long since passed away. 
Even when in vogue it was often attended with 
violence and bloodshed. If it ever was allowable 


to direct a jury that such an assemblage, with all 





its tumult and confusion, was not a great provoca- 
tion to those annoyed and insulted by it, that time 


has passed away. Webster says of the custom that . 


‘it was at first directed against widows who married 
a second time, at an advanced age, but is now ex- 
tended to other occasions of nocturnal annoyance 
and insult.’ It is claimed by counsel for the State 
that this instruction is without prejudice, because 
the defendant was not convicted of either of the 
degrees of murder, But it was the right of the de- 
fendant to have a fair and impartial trial, and to 
demand that his case should be submitted to the 
jury upon correct instructions upon all material 
questions involved. In the case of State v. Tweedy, 
11 Iowa, 350, the defendant was convicted of man- 
slaughter upon an indictment for murder in the sec- 
ond degree. The cause was reversed by this court, 
and remanded for a new trial. He was again put 
upon trial for murder in the second degree, and was 
convicted of manslaughter. It was held, upon a 
second appeal, that it was error to put him on trial 
for murder in the second degree, and this court 
would not presume that he was not prejudiced 
thereby. In the case of State v. Boyle, 28 Iowa, 
522, where the indictment was held to be defective 
for murder in the first degree, but good for murder 
in the second degree, and the defendant was con- 
victed of the last-named crime, it was held to be 
error to instruct the jury that the indictment suffi- 
ciently charged the defendant with murder in the 
first degree. The principle involved in the cited 
cases appears to us to be the same as that now under 
consideration. The tendency was to confuse and 
mislead the jury as to one of the most important 
questions in the case, and to impress upon their 
minds, that the conduct of the party engaged in the 
tumult should be lightly considered by them.” 





CARRIERS OF PASSENGERS — CONTRIBU- 
TORY NEGLIGENCE. 


MINNESOTA SUPREME COURT, JULY 8, 1889. 


De Kay v. Cuicaco, Mitw. & St. P. Ry. Co. 

Where a passenger enters a railway train, and pays his fare 
to a particular place, his contract does not obligate the 
company to furnish him with means of egress and ingress 
at an intermediate station; and if he leaves the train at 
such a station he, for the time being, surrenders his place 
as a passenger, and takes upon himself the responsibility 
of his own movements; but if he leaves without objection 
on part of the company, he does no illegal act, and has & 
right to re-enter and resume his journey. 

While if a railway company permits the practice of passen- 
gers leaving and re-entering their train while on a side 
track at an intermediate station, for the purpose of letting 
another train pass on the main track, it ts bound to use 
reasonable care not to expose such passengers to unneces- 
sary danger, yet it is not bound to so regulate its business 
as to make the side track as safe a place of ingress or 
egress as the station platform ; nor does it give any assur- 
ance, under such circumstances, to passengers that no 
trains will pass while they are crossing or recrossing the 
main track. Neither does the call of “All aboard!" by 
the conductor of the side-tracked train give an assurance 
to those who have left their train that they may cross the 
main track in safety without looking for approaching 
trains. Passengers who have thus left their train, when 
they attempt to cross the track, under these circum- 
stances, are bound to exercise reasonable care and cau- 
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tion to avoid injury from passing trains, and must use 
their senses for that purpose. 

The station platform and not the side track is the proper 
place to enter or leave a train, and those who, for pur- 
poses of their own, use the latter, assume all the extra 
risks necessarily incident to such a practice, and are 
bound to exercise a degree of care corresponding to the 
increased risks. 


PPEAL from District Court, Freeborn county; 
Farmer, Judge. 
H. H. Field and W. E. Todd, for appellant. 


Geo. B. Edgerton, W. H. DeKay, Lovely & Morgan, 
and Walter J. Trask (A. D. Edgerton, of counsel), for 
respondent. 


MITCHELL, J. This was an action for damages for 
personal injuries alleged to have been caused by the 
negligence of defendant. The defendant denies the 
alleged negligence on its part, and charges negligence 
on part of plaintiff. The trial resulted in a verdict for 
the plaintiff, and the question is, whether this was jus- 
tified by the evidence. Plaintiff, at Mitchell, Dakota, 
entered a mixed train of defendant, going south, as a 
passenger for Sioux City, Iowa. The regular place for 
this train and a north-bound train (also mixed) to pass 
each other was at the intermediate station of Park- 
ston, a small prairie village twenty-four miles south of 
Mitchell. At that station there is a depot and a plat- 
form west of and adjoining the main track; the plat- 
form extending north and south about one hundred 
feet each way from the depot. East of and parallel 
with the main track, and nine feet distant from it, is 
aside track, which connects with the main track at a 
switch some eight hundred feet south of the depot. 
There is another side track west of the depot, and 
about fifty-five feet from the main track, which also 
connects with it at a switch a little south of the east 
side-track switch. Both these side tracks extend about 
four hundred and fifty feet north of the depot, and 
connect with the main track. The village of Parkston 
is located west of the depot, and consists principally 
of one street (Main) running east and west down to 
the depot grounds. If extended easterly, this street 
would cross the main track at the south end of the 
depot platform. The crossings at this point are planked, 
and the ground is level between the tracks. The depot 
platform is three or four steps above the level of the 
railway tracks. Adjoining the depot grounds on the 
west, and two hundred feet distant from the main 
track, is what is platted as ‘‘ Depot street,” eighty feet 
wide, and running north and south. On the west of 
the west side track, and south of what would be Main 
street if extended east, are two warehouses and a 
small stock-yard and chute. To a person coming east- 
ward from the village to the station, on reaching the 
west side of Depot street, there would be an unob- 
structed view of the railroad to the south, which 
would continue uutil he comes opposite the ware- 
houses and stock yard referred to, which would ob- 
struct it for a short distance. Then, on reaching the 
west side track, the view would again be unobstructed, 
and continue so until the person would reach the main 
track, a distance of fifty-five feet in a direct line. The 
country being level prairie, the railroad would be in 
plain sight for a long distance. On the day in ques- 
tiou the train on which plaintiff was a passenger ar- 
rived at Parkston on time, drew up on the main track 
alongside the depot platform, and stopped a few min- 
utes, doing its work of receiving and discharging 
freight and passengers. The north-bound train was 
late this day, and the conductor of plaintiff's train, 
having received orders to hold for it, after finishing 
his work at the depot backed his train (consisting of 
“1 engine, four freight cars, a combination car, and 
Passenger coach) up over the north switch, and run it 
down on the east side track, and stopped opposite the 








depot, with the engine near the street crossing at the 
south end of the platform. The object of course was 
to let the north-bound train pass, as it had the right 
of way on the main track. Before this however when 
plaintiff's train arrived at the station, it seems some 
of the passengers, including the plaintiff, got out upon 
the platform, when the conductor stated to some one 
in plaintiff's hearing that the other train was late and 
that he would have to wait for it, and that they would 
have time to go up town. There is a conflict of evi- 
dence as to how long the conductor said the train 
would have to wait, but we must accept as true the 
evidence most favorable to the plaintiff, viz. : ‘* twenty 
or thirty minutes.’’ In consequence of this statement 
the plaintiff left the station and went up into the vil- 
lage, made one or two small purchases and started to 
return, coming down the south side of Main street, 
and at or just before he reached the west side track, as 
he testifies, he heard the conductor call, ““Allaboard!”’ 
and the bell ring, and saw the train commence to 
move. This we also accept as true, although, from 
other evidence as to subsequent occurrences, it would 
seem not improbable that he underestimates his dis- 
tance from the depot when he heard the call. We 
must also accept as true his statement that he had ot 
been absent from the depot over fifteen minutes, and 
hence that the time the conductor had stated the train 
would wait had not yet fully elapsed. The cause of 
the conductor's calling ‘‘All aboard!” etc., was the ap- 
proach of the north-bound train. It does not posi- 
tively appear just where this train was when the con- 
ductor made the call, but the general purport of the 
evidence is that its head was at or a little inside the 
south switches. There is much conflict of evidence as 
to the rate of speed at which this train approached the 
station, and as to whether it blew a whistle or rang a 
bell. But here again we must accept as the facts that 
it approached at an unusual and high rate of speed, 
and that it gave no signals. 

Returning now to the plaintiff, when he heard the 
cry of ‘‘All aboard!” etc., he started and ran as fast 
as he could diagonally across the street to the plat- 
form, up the steps, and then northerly on the platform 
some forty feet, and then jumped diagonally, with his 
face north-westerly, right on to the main track, and 
was instantly struck by the north-bound train and re- 
ceived the injuries complained of. Plaintiff knew be- 
fore he left the depot that this train was expected, 
and that was what his train had to wait fur. He was 
@ young man in full possession of all his senses, and the 
day was calm and clear. He never looked to the south 
or took any other precaution to ascertain if a train 
was approaching from that direction, although for at 
least the last one hundred feet that he ran the view to 
the south was unobstructed, and he conld and must 
have seen the train if he had turned his head in that 
direction. He testifies that he supposed that this train 
was so late that his train was not going to wait for it; 
but he gives no reason for this impression, and none is 
apparent, unless it is the fact that his train was pull- 
ing outa little sooner than the conductor said it would. 
It is evident that when plaintiff jumped upon the 
track he did so almost in front of the engine. As one 
witness expressed it: ‘‘The engine was just ready to 
crawl on to him;” another: ‘‘He jumped right in 
front of the engine;” and still another: ‘‘I thought 
he wanted to kill himself from the way he jumped.” 
The plaintiff testifies: “I heard the cry of ‘All 
aboard!’ just about the time I jumped.” If he 
meant by this that the conductor called a second time, 
he is uncorroborated by any other witness. But even 
if this was so it is pretty apparent that it had no in- 
fluence one way or the other on his action, as it is evi- 
dent from his hasty and excited manner that this was 
already predetermined. It appears that all who were 
on the platform, or immediately at the station, when 








366 THE ALBANY LAW JOURNAL. 








the call of “All aboard!" was given, who desired todo 
89, crossed over the main track to their train in safety 
before the north-bound train reached the depot; also 
that no one else attempted to cross over as late as the 
plaintiff; three other passengers who, like plaintiff, 
were coming from the village when the signals for 
starting were given, stopping on the north side of the 
main track at the street crossing until the train passed. 
There is no evidence that the conductor knew where 
the plaintiff was when he called “All aboard!” It is 
also a fact, not without significance, that of all those 
who were around the station on that occasion, whether 
passengers or by-standers, who were examined as wit- 
nesses, plaintiff was the only one who did not see the 
north-bound train before it reached the station. 

We think that the evidence justified the jury in find- 
ing that the defendant was negligent, at least in the 
matter of running the north-bound train into the sta- 
tion at such a rate of speed without giving any signals 
of its approach, especially in view of the fact that at 
the south end of the depot platform there was what 
was used as a street crossing. But we are also of 
opinion that, taking as true every fact favorable to the 
plaintiff, and every one unfavorable to the defendant, 
which there was any evidence reasonably tending to 
prove, there is no room for any otber conclusion than 
that the plaintiff was grossly negligent in jumping 
upon the track without taking the least precaution to 
ascertain whether a train ‘was approaching. To relieve 
him from the charge of negligence in this respect, the 
chief contention of his counsel is that the act of the 
conductor in calling “All aboard!’ was an assurance 
to him that he could cross the track in safety; that the 
rule as to “ looking and listening ’’ does not apply toa 
case like this; that a passenger crossing a track at a 
station to leave or get on his train, has a right to as- 
sume that the railway corporation will so regulate its 
trains that it will be safe for him on the track which 
he is thus invited and required to cross in order to 
leave the train, or to secure his passage. And nu- 
merous cases are cited to the proposition that the high- 
way crossing rule has no application to a case where, 
by the arrangement of the corporation, it is made nec- 
essary for passengers to cross the track in going to or 
from the depot to the cars. Properly applied there is 
no doubt as to the correctness of this proposition; but 
we think it will be found in every case where this rule 
has been applied, the cars were standing at the place 
appointed and designated by the corporation for the 
exit or eutrance of passengers. Such are the cases of 
Terry v. Jewett, 78 N. Y. 340; Brassell v. Railroud Co., 
84 id. 241; and Klein v. Jewett, 26 N. J. Eq. 474. But 
here the situation was altogether different, and conse- 
quently the rights and duties of the parties were also 
different. In the first place plaintiff was not a passen- 
ger for this station. Where a passenger enters a rail- 
way train and pays the regular fare to be transported 
from one station to another, his contract does not 
obligate the corporation to furnish him with safe 
egress or ingress at any intermediate station. In the 
next place this side track was not the designated or 
appointed piace for the egress or ingress of passengers. 
The place for that was at the platform on the main 
track. That was the place where it did such work. It 
was run in upon the side track solely for the purpose 
of letting another train pass. Under such circum- 
stances, as has been well said in one case, the duty and 
safety of passengers both concur in saying to those 
not destined for that station that they remain in 
the cars. That is the place of safety. The uncer- 
tainty as to when the other train may pass, and as to 
its rate of speed, and the danger of crossing the track 
under such circumstances, are all suggestive of risk, 
and of the necessity of great care and caution. But if 
& passenger under such circumstances, with the per- 
mission of the corporation, or without objection on its 





part, leaves the cars, he does no illegal act. He has 
undoubtedly the right to re-enter and resume his 
journey; but for the time being he surrenders his 
place as a passenger and takes upon himself the respon- 
sibility of his own movements. If he remains near at 
hand, when his train is about to start, the agents of 
the railway should give reasonable and seasonable no- 
tice for him to return to the car; but if he goes out of 
sight or hearing he takes his chances of being left. The 
company is not bound to wait for him or send after 
him. And while, if a railway corporation permits 
such a practice, it is bound to use reasonable diligence 
not to expose passengers to any unnecessary dangers 
while leaving or re-entering the train on the side track, 
yet it is not bound to so regulate its business as to 
make a side track as safe or convenient a place of in- 
gress or egress as the station platform. The side track 
is not made for any such purpose. The passenger is 
using it for the purpose solely of his own couvenience 
or pleasure, and he must assume the risks uecessarily 
incident to such a practice, and is bound to use a de- 
gree of care corresponding to the increased risks. The 
company gives him no assurance that while crossing 
or re-crossing the track no other train will pass. On 
the contrary, the very purpose for which the train is 
put upon the side track, as well as all experience, nega- 
tives any such presumption. If a passenger will leave 
his train under these circumstances, when he attempts 
to cross the track for the purpose of re-entering it he 
is bound to exercise reasonable care and caution to 
avoid injury from passing trains. This was just the 
situation of the plaintiff. He had left his train for 
purposes of his own. He knew that it was run in upon 
the side track for the express purpose of letting the 
other train pass. Common experience should have 
taught him that the usual practice is, when a train is 
delayed for the passing of another train, for the former 
o** pull out’? as the other “ pulls in.’’ So far from 
the conductor’s call of “All aboard!’ being an assur- 
ance to him that no other train was approaching, it 
amounted, under the circumstances, almost to an ex- 
press warning that the delayed train was approaching. 
No call of ‘All aboard! ” from the conductor could 
justify him in recklessly obeying, at the risk of his 
life. He was not confronted with the dilemma of 
choosing immediately between two dangers. It was, 
at most, a question of inconvenience in being left and 
having to take a later train, which was no excuse for 
doing a positively dangerous act. The fact that he 
heard no signals was no excuse for not looking. He 
had ample opportunity to look. To do so would not 
have appreciably delayed his progress. He had but 
to turn his head to have seen the train. Indeed 
so close to him was it wheu he jumped that it is 
hardly possible to conceive how any person in posses- 
sion of his senses could have helped both seeing and 
hearing it even without looking around. It is evident 
from the general tone of the testimony of the by- 
standers who saw him that his conduct impressed 
them as unaccountably reckless. His acts cannot be 
accounted for upon any other theory except that he 
had become so excited as to have ceased to be in full 
possession of his senses, and so utterly oblivious to 
what was going on around him that he rushed reck- 
lessly into a danger patent to everybody else. This 
was no crime, or any thing that should deprive him of 
sympathy on account of his misfortune; but it was 
such gross negligence as, in our opinion, to prevent & 
recovery in this action. Order reversed. 
——_—_—_____ 


DOWER—CONTINGENT—JUDICIAL SALE. 
OHIO SUPREME COURT, APRIL 23, 1889. 


MANDEL Vv. McCLAVE. 
The contingent = of a wife, during her husband’s life, to 
be endowed of his real estate at his death, is property 
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having a substantial value that may be ascertained with 
reasonable certainty from established tables of mortality, 
aided by evidence respecting the state of health and con- 
stitutional vigor of the husband and wife respectively. 
Where the wife has joined in a mortgage of the husband’s 
lands to secure his debts, upon a judicial sale of the 
premises, she may have the value of her contingent right 
of dower in the entire proceeds ascertained, and the hus- 
band’s entire interest therein shall be exhausted to pay 
the debt before resorting to the interest of the wife 
therein. 
The release, in such mortgage, of her contingent right of 
dower does not inure to the benefit of the husband’s sub- 
sequent judgment creditors, and, as against them, the as- 
certained value of her contingent right of dower in the 
entire proceeds of the sale will be paid to her out of the 
balance left when the mortgage debt is paid, before any 
part thereof will be distributed to them on their judg- 
ment. 


RROR to the Circuit Court of Jefferson county. On 
the trial of this cause in the Court of Common 

Pleas of Jefferson county, the court stated its conclu- 
sions of fact and law separately; and the plaintiff in 
error, excepting in one particular, to the conclusions 
of the law drawn by the court, carried the cause to 
the Circuit Court on error, and that court affirming 
the judgment of the Common Pleas, she thereupon in- 
stituted this proceeding to reverse both judgments. 

Plaintiff in error, Mrs. Mandel, joined with her hus- 
band in two separate mortgages made by him on his 
real estate to secure his debts; that afterward the 
husband became indebted to the defendants, John 
McClave and William H. Lowe, separately, each of 
whom reduced his debt to judgment; that thereupon 
McClave bronght suit to enforce fhis judgment, mak- 
ing parties thereto the other judgment creditor, Lowe, 
the two mortgagees, and the husband and his wife, 
the plaintiff in error; that a decree was taken in the 
action giving to each lienholder a judgment for the 
sale of the premises; that the sale was made on an 
order of sale caused to be issued by the judgment 
creditor McClave; that after paying costs, taxes and 
the mortgage debts there remained of the proceeds of 
the sale about $3,900 for distribution; that the value 
of the wife’s contingent right of dower was $1,203.06, 
if she was entitled to be endowed of the whole estate, 
but only $278.95 if she was only endowable of the 
equity of redemption; that the claim of the judgment 
creditor Lowe was $1,774.70, and that of McClave 
$1,730.39. The court then held, as matter of law, that 
the wife was only entitled to be endowed of the equity 
of redemption, and ordered $278.95 to be distributed 
to her. 

The other facts will be found in the opinion. 


John M. Cook, for plaintiff in error. 
McClave & Lewis, for defendants in error. 


Brapsory, J. The husband of plaintiff in error is 
still living, and therefore when his lands were sold by 
the sheriff and the proceeds thereof distributed by the 
order of the Court of Common Pleas, she had only a 
contingent right of dower therein. This right, the 
court found, was sold and passed to the purchaser at 
the sheriff's sale. To this finding she took no excep- 
tion, being apparently satisfied to have her rights de- 
termined by the order of distribution. 

The proceeds of the sale were $17,600, of which 
$13,663.87 was consumed in paying the taxes, costs and 
mortgage liens, about which no contention arose; there 
then remained a balance of $3,930.63 to be distributed 
between the wife and the two judgment creditors. Of 
this sum she claimed $500, in lieu of a homestead; on 
this claim the court found in her favor and the amount 
was paid to her. The defendant, McClave, excepted 
to this finding and order of the court, but did not, so 
far as the record discloses, bring the question to the 
attention of the Circuit Court, nor has he presented 





the matter to this court for review. He will therefore 
be regarded as acquiescing in the action of the court 
below respecting it, and the question will not be fur- 
ther noticed here. 

The only ruling of the courts below that we are 
asked to review is that which limited the right of the 
wife to dower in the proceeds of the equity of redemp- 
tion. As the fund is large enough to pay in full Lowe’s 
claim, notwithstanding the wife’s claim may be al- 
lowed to its full extent, it follows that he is not inter- 
ested in the question; but as the claim of the wife, to 
the extent it may be allowed, will be paid out of funds 
that would otherwise be distributed to McClave, the 
contention is confined to them. 

McClave concedes that the wife is entitled to be en- 
dowed of the proceeds of the equity of redemption, 
while she claims the right to be endowed of the entire 
proceeds of the land, to be paid however out of the 
proceeds of the equity of redemption. He contends 
that her release of dower to the mortgagees inures to 
his benefit; that it was an absolute release of that 
right in the premises to the extent of the mortgage 
debt, and that in satisfying the mortgage debts out of 
the proceeds, her interest in so much of the fund as 
was required for that purpose should be applied equally 
with that of her husband. 

Her contention upon the other hand is, that her 
contingent interest in the whole premises was pledged, 
together with the whole interest of the husband 
therein, for the payment of his debt; that the debt be- 
ing his, it was primarily chargeable upon his interest, 
and that his entire interest in the thing pledged should 
be applied to pay the debt before resorting to her in- 
terest therein. s 

This precise question is new in this State, and we 
are to solve it by applying to the facts such settled 
legal and equitable principles as in their nature are ap- 
plicable and pertinent thereto. 

If the contingent right of a wife to dower in her hus- 
band’s realestate is recognized by the laws of the State 
as property, and if herrelease of it, by joining with her 
husband in a mortgage to secure his debt, is not a tech- 
nical bar, but, instead, only inures to the benefit of the 
mortgagee and his privies, we perceive no principle of 
law or public policy that should prevent a court of 
equity from applying, in favor of the wife, the equit- 
able rule, that the property of the debtor shall be first 
applied to the satisfaction of his debt before resorting 
to that of the surety. And the creditors of the husband 
have no standing in a court of equity to prevent the 
application of this equitable rule; they have no claim 
that property, which as between husband and wife 
belongs to the wife, shall be taken without her con- 
sent, and applied to pay their debts against the hus- 
band. The first question therefore to be determined 
is, whether in this State the contingent right of a 
wife to dower in her husband’s real estate is property 
having a substantial and ascertainable value. 

To reconcile all the cases, even in Ohio, on the su 
ject of the nature of the wife’s contingent right of 
dower, or respecting the effect of her release of it by 
joining with her husband in a conveyance of the real 
estate to which it attaches, would be impossible. In 
the cases upon the subject ip this or iu other States, or 
in England, almost every shade of opinion can 
be found. Nowhere is this wide divergence of judicial 
opinion more clearly set forth than in the dissenting 
opinion of Judge Johnson in Black v. Kuhlman, 30 
Ohio St. 196, where that able judge reviews the cases 
in support of the older and more technical rules on 
the subject. The court however took the more liberal, 
and, as we think, the more reasonable view of the 
question. And there seems to be clearly discernible 
in the Ohio cases, a growing tendency to disregard the 
older and more technical rules of the earlier cases; 
and this is especially true of the later cases in this State, 
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it is an incontestible fact, that in the estimation of 
the business world, the contingent right of the wife, 
during the husband's life, to dower in his real estate 
at his death, has a positive and substantial value, and 
no acuteness of artificial reasoning, founded on tech- 
nical rules of law, can persuade a prospective purchaser 
to the contrary. 

This practical view of the matter has been adopted 
by the later Ohio cases. Ketchum v. Shaw, 28 Ohio St. 
503; Black v. Kuhlman, 30 id. 196; Unger v. Leiter, 32 
id. 210; Kling v. Ballentine, 40 id. 391. 

In Black v. Kuhlman, supra, the court held not only 
that her contingent right of dower was valuable, but 
that during her husbaud’s life its value could be as- 
certained with reasonable certainty under tables of 
mortality, “based on wide and long observations.” 
And furthermore that its value should be thus ascer- 
tained, as against mortgagees, in whose mortgages 
she had not joined, and paid to a subsequent mort- 
gagee to whom, by joining with her husband, she had 
subsequently rel d it. 

In Unger v. Leiter, supra, the court found the contin- 
gent right of the wife to dower to be valuable, and that 
value capable of ascertainment “* by reference to tables 
of recognized authority on that subject, in connection 
with the state of health and constitutional vigor of 
the wife and her husband.” In addition to these cases 
we have statutory recognition of the property of the 
wife in her contingent right of dower in the real estate 
of her husband during his life. Ohio Laws, vol. 82, 
p. 14. This statute directs the probate court to ascer- 
tain the value of the wife’s {contingent dower in the 
real estate of an insolvent debtor, and directs the 
same to be paid to her. Thus, we have the Legislature 
as well as the courts of the State recognizing this 
right as tangible property capable of being ascertained, 
and a proper case given to her or to her releasee. 

What then is the effect of her release of this right 
by joining with her husband in a mortgage to secure 
his debt? Does it inure tothe benefit of other per- 
sons who are strangers to the deed, or is its operation 
restricted to the grantee and his privies? The latter 
view we think the more reasonable; it accords more 
nearly with the probable intention of the parties to 
the instrument; there is no ground to assert that the 
mortgagee was contracting for the benefit of any one 
but himself; there is nothing in the nature of the 
transaction from which it can be inferred that a wife 
by joining with her husband in a mortgage of his lands 
to secure his debt, intends more than to pledge her 
contingent right of dower for that particular debt; 
nor is there, in the terms of the instrument itself, any 
language importing such intent. If therefore the in- 
strument bas any such effect it is the result of some 
technical rule of law giving to the deed of the parties 
in this respect an operation never, so far as can be 
gathered from the words of the parties, within their 
contemplation. Whatever the state of the law may 
be elsewhere, we think no such technical rule now pre- 
vails in Ohio; some of the earlier cases seem to give it 
support, but the tendency of the later cases is to limit 
the operation of the release to the mortgagee and his 
privies. 

In Ketchum v. Shaw, 28 Ohio St. 503, a case involv- 
ing the right of a wife to dower, we find this language 
used by Judge Wright (page 506): ‘**She joined in the 
conveyance of the land releasing her dower, not abso- 
lutely, but only so far forth as it was necessary to pay 
the mortgage debt. That done every thing else remains 
to her.” 

In Kitemiller v. Van Rensselaer, 10 Ohio St. 63, it 
appeared that after the recovery of a judgment agains( 
the busband he sold his real estate to a third person, 
the wife joining in the deed by a release of dower. 
Afterward the land was sold under an execution issued 
on the judgment, whereupon the purchaser ejected 








the grantee under the deed of the husband and wife. 
The husband then died and the wife brought suit for 
dower against the purchaser at the judicial sale. He 
sought to defeat her claim for dower by setting up her 
release to the grantee of the husband; but the court 
held that the release did not inure to his benefit. On 
page 64 this language is found: ‘He cannot make the 
release available to him as a grant, for he was not a 
party to the grant, nor is he in privity with the 
grantees. The release cannot operate in behalf of the 
defendant below, by way of estoppel; for ‘a stranger 
cannot be bound by nor take advantage of an estop- 
pel.’’’ Here the wife had released her right of dower 
to the grantee of her husband, absolutely; no right of 
redemption reserved asin a mortgage, yet the court 
hold that the release is wholly inoperative except in 
favor of the grantee. Cases can be found in Ohio that 
conflict with this view; but this irreconcilable conflict 
leaves us to adopt that view which accords most nearly 
with that presumed intention of the parties, which 
arises from the nature of the transaction, and a 
rational construction of the language [they have used. 

It being established that the contingent right of the 
wife to dower in her husband’s real estate is property, 
the value of which can be ascertained by the aid of 
fixed principles, and that her release of it by joining 
with her husband in a mortgage to secure his debt, 
does not, by reason of any technical rule of law, inure 
to the benefit of a stranger to the instrument, either 
by way of grant or estoppel, it remains for the court 
to determine to what extent equity will protect this 
right after the reul estate has been converted into 
money and the fund is before the court for distribu- 
tion. The undoubted rule is that so long as the real 
estate remains in the husband or his grantee equity 
will not interfere in her favor during the life of the 
husband, but that she must await her husband’s death, 
when her inchoate right will become consummate. 
When however the estate has been sold at a judicial 
sale, free from her contingent right of dower, what- 
ever right she may have is in the proceeds of the sale, 
and must be enforced, if at all, by a distribution of 
the fund. 

If the plaintiff in error had been seized of a separate 
estate, and it had been pledged together with the hus- 
band’s property for the payment of his debt, there can 
be no doubt that his property would be primarily 
liable for its payment. As between each other he 
would be the principal and she his surety. We think 
the same principle should be applied to her contingent 
right of dower It is property; its value can be ascer- 
tained. More than this, it is a favorite of the law. See 
authorities collected in Am. & Eng. Encyc. Law, vol. 
5, p. 885, note. It isa provision for her support, and 
when she pledges it for her husband’s debt by joining 
in a mortgage with him, the most obvious principles of 
natura] justice require that this benevolent provision 
of the law should not be touched until the husband's 
interest has been first exhausted. She is a purchaser. 
The inception of her right was earlier than that of the 
ereditors; it began with the marriage and seizin of the 
husband; theirs began when the debt was contracted, 
but only became a lien from the recovery of the judg- 
ment against the husband. This favorite of the law is 
entitled to protection equal to that accorded to her 
other property. 

We are aware that this question has been decided 
differently in many of the States, but by courts hold- 
ing views of the nature of contingent dower, and of 
the effect of the wife’s release thereof, widely different 
from those adopted in this State in relation thereto, 
aud the decisions are therefore of little or no weight 
here. One Ohio case (State Bank of Ohio v. Hinton) is 
jot in harmony with our view, but the able judge who 
wrote the opinion in that case rested the decision re- 
specting this point upon the authority of two New 
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York cases (Hawley v. Bradford, 9 Paige, 200, and Bell 
y. New York, 10 id. 49), and entered upon no discussion 
of the principles necessarily involved therein. 

The conclusions reached by the court in these two 
eases in Paige were legitimately drawn from the doc- 
trine which obtains in New York, respecting the 
nature of the contingent right of the wife to dower, 
and the effect of a release of it by her, by joining with 
her husband in deed or mortgage; but they by no 
means follow from the rules laid down in the Ohio 
cases on the same subject, and therefore those cases 
cannot be regarded as of sufficient authority to prevent 
our deducing from the Ohio cases such results as le- 
gitimately follow from them. 

Whether Bank v. Hinton, supra, resting as it does 
upon those cases in Paige, has become a rule of prop- 
erty in this State, which we would deem ourselves 
bound to follow in cases coming within its exact terms 
we need not stop now to inquire. 

The more recent case of Kling v. Ballentine, supra, 
is in accurd with our decision here. In that case the 
contest was between the widow and certain devisees, 
who were daughters of the husband. The widow had 
during her husband’s life joined with him in a mort- 
gage of his land to secure his debt, and the court held 
that, as against the husband's devisees, who were his 
daughters, the widow was entitled to dower in the 
whole of the lands, to be paid out of the surplus after 
the mortgage debt had been paid, thus exhausting the 
husband’s interest before resorting to the wife's dower. 
In that case the devisees were entitled to all the inter- 
est of the husband, their devisor, as in the case at bar 
the judgment creditors were entitled to all the inter- 
est of their debtor in the fund; and the principles 
that underlie and justify the holding of the court in 
that case are the same which we apply to the case before 
us; they are that the contingeut interest of the wife 
to dower in her husband’s real estate is valuable, and 
that her release of it by joining with him in a mort- 
gage to secure his debt is not a technical bar, and in- 
ures only to the mortgagee and those claiming under 
him. 

It follows therefore that the judgment of the Circuit 
Court and that of the Court of Common Pleas should 
be modified so as to give the plaintiff in error the value 
of her contingent right of dower in the entire fund. 





DAMAGES—WRONGFUL DETENTION OF 
GOODS. 
ENGLISH CHANCERY DIVISION, JUNE 22, 1889. 


DreyFus v. PeErvuvIAN GUANO COMPANY.* 


In 1880 the plaintiffs commenced an action against the de- 
fendants, claiming delivery of certain cargoes of guano 
(then on their way to this country), and an injunction to 
restrain the defendants from dealing with such cargoes. 
The defendants denied the title of the plaintiffs. On the 
30th of April, 1880, an order was made by consent for the 
appointment of a receiver,and the defendants were allowed 
to remain in possession of the cargoes, without prejudice 
to any question, on an undertaking to keep accounts and 
to abide by any order the court might make. The state- 
ment of claim was subsequently amended by claiming 
damages for detention of the cargoes. Judgment was 
given in favor of the plaintiffs, declaring them to be enti- 
tled to the cargoes; and that the defendants were not 
entitled to be reimbursed certain expenses incurred by 
them in respect of the cargoes; and directing an inquiry 
what damages had been sustained by the plaintiffs by 
reason of the detention by the defendants of the cargoes. 
The chief clerk by his certificate awarded asum as dam- 
ages for detention in pursuance of the inquiry, and also 
found that certain freight and expenses had been allowed 
in account. To these findings the defendants objected. 





*61 L. T. Rep. (N. S.) 180. 





Held, that whether after action the defendants actually re- 
ceived the cargoes, or were only prevented from doing so 
by an agreed order upon a motion for injunction, or what 
would be equivalent thereto, the appointment of a re- 
ceiver, or any other mode of placing the cargoes in medio, 
the court had jurisdiction to give damages. 

Held also, that the right measure of damages was the loss 
suffered by the plaintiffs; and that the loss in respect of 
their being kept out of possession was rightly measured 
by five per cent upon the value down to the date of the 
judgment. 

Held further, that the burden lay on the plaintiffs to show 
that there had been an allowance in account between the 
company and the government; and that that burden had 
not been discharged. 

‘THIS was a summons taken out on behalf of the de- 

fendants, the Peruvian Guano Company, to vary 
the chief clerk’s certificate. The summons was ad- 
journed into court, and now came on to be heard with 
the further consideration of the action. 
The facts of the case sufficiently appear from the 
head-note and judgment. 


Sir Richard E. Webster, attorney-general, Rigby, Q. 
C., and Huldane, for defendants. 


Sir Horace Davey, Q. C., and Jngle Joyce, for plain- 
tiffs. 


Kay, J. Ona summons to vary the certificate in 
this suit two questions are raised: 1. Are the plaintiffs 
entitled to damages for detention by the defendants of 
eleven cargoes of guano, which are the subject of the 
action? 2. Have the defendants been paid or allowed 
in account by the Peruvian government £4 15s. a ton, 
the agreed payment for freight, and other charges in 
respect of these cargoes? The amounts in question are 
large, being nearly £35,000 in respect of the first ques- 
tion, and more than £50,000 in respect of the second. 
A short narrative may mention ail the material facts. 
On the 7th of June, 1876, the Peruvian government con- 
tracted with the defendant company to consign to 
them forsale cargoes of guano in respect of which the 
company were to receive £4 15s. a ton for freight and 
other expenses, and the rest of the proceeds were to 
be for account of the government, to whom the com- 
pany were to make certain advances against the car- 
goes. This has been called in the argument the Rapaael 
contract. The eleven cargoes in question were shipped 
about December, 1879. Disputes arose between the 
government and the company as to whether these car- 
goes were within the contract, the result of which was 
that the government sent the bills of lading of these 
cargoes to the plaintiffs, Messrs. Dreyfus. The com- 
pany however claimed possession of them, and accord- 
ingly, on the 27th of April, 1880, the writ in this action 
was issued by Messrs. Dreyfus against the company 
and the masters of the ships, claiming delivery of the 
cargoes to the plaintiffs, and an injunction to prevent 
the company from receiving them. The plaintiffs 
moved for an injunction and receiver, and on the 30th 
of April, 1880, an order was made on that motion upon 
which a great part of the argument before me has been 
rested. By that order, the company consenting, the 
action was dismissed against the masters of the eleven 
ships with costs; and the company undertaking that 
the receipt by them of the cargoes should be without 
prejudice to any questions between the parties, and 
that they would keep separate accounts of expenditure 
and receipts in respect of these cargoes, and abide by 
any order the court might make as to them or the pro- 
ceeds of them, it was ordered that the costs of the mo. 
tion were to be costs in the action, and that the order 
was to be without prejudice to any question in the ac- 
tion. At the date of this order only two of the ships 
had arrived, and none of the cargoes had been actually 
received by the company. On the 16th of July, 1880, 
the statement of claim was delivered and was amended 
on the 10th of March, 1881. It claimed delivery to the 
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plaintiffs of the cargoes, damages for their detention, 
and an injunction against the receipt of them by the 
company. On the 9th of November, 1880, the defense 
was put in, stating in paragraph 8 that the company 
had taken possession of the cargoes, but denying that 
such possession was wrongful, and denying the plain- 
tiffs’ claim to the property in the cargoes, and claiming 
for the company the right to receive them. By an or- 
der of the 16th of September, 1880, the company was 
allowed to receive the cargo of one of the ships, the 
Malabar, without prejudice to any question. On the 
17th of December, 1880, an order was made for the ap- 
pointment of a receiver of all the eleven cargoes or the 
proceeds of any sold, and on the 234 of February, 1881, 
a Mr. Greene was appointed receiver. By an order of 
the 8th of March, 1881, the company were nevertheless 
permitted to sell the cargoes of two ships, the Nore and 
Queen of the Mersey, and to pay the gross proceeds to 
the receiver; and by another order of the 26th of Feb- 
ruary they were permitted to retain £6,366 4s. received 
for cargo of the Flora on account of expenses, which 
were to be paid to them without prejudice to any ques- 
tion. On the 13th of January, 1885, judgment was 
given in the action declaring the plaintiffs entitled to 
the cargoes, and that the company were not entitled 
to be reimbursed any expenses incurred by them in re- 
spect of any of the cargoes except the Nore and Queen 
of the Mersey, under the order of the 8th of March, 
1881, and the judgment directed an inquiry ‘* what 
damages have been sustained by the plaintiffs by 
reason of the detention by the defendant company of 
the cargoes of guano in question in this action.” The 
company appealed against the judgment. Before the 
appeal was heard an agreement, dated the 29th of May, 
1885, was made between the Peruvian government and 
the company, which has been referred to as the Izcue 
agreement. The effect of this agreement is material 
on the second question. On the 12th of February, 
1886, the Court of Appeal affirmed the judgment, but 
on the 18th of July, 1887, the House of Lords varied it 
by allowing to the company the freight and landing 
charges iu respect of the cargoes received by them “so 
far as the same have not been already repaid to them 
vr allowed to them in account with the Peruvian gov- 
ernment.”” They affirmed the decision in other re- 
spects. Under these circumstances on the 12th of 
March, 1889, the certificate now objected to was made. 
It finds the damages for detention of the cargoes to be 
£2,148 13s. 2d. diminution of gross proceeds owing to 
sale by receiver instead of plaintiffs; £351 6s. 10d. in- 
creased expenses of sale under order of court; £26,757 
2s. damages for loss of interest on those sums and on 
actual proceeds of the cargoes computed at five per 
cent till judgment, less interest, gained in court or paid 
by receiver; and £4,854 6s. 9d. damages for non-pay- 
ment of these moneys at four per cent from judgment 
to the date of the certificate. In paragraph 8 the dis- 
bursements of the company for freight and landing 
charges are found to be £44,000, and for interest 
thereon at four per cent to the date of the certificate 
£15,060 16s. 3d., but the certificate finds that *‘ there is 
not any sum remaining due in respect thereof, all such 
sums so disbursed having been already repaid to the 
defendant company or allowed them in account with 
the Peruvian government,” and the certificate then 
proceeds to state how this is made out. Upon the first 
question an extremely interesting argument has been 
addressed to me, to which I hope to give full and ade- 
quate consideration. I summarize it very shortly. It 
is said that there is no law by which damages for de- 
tention could be given in such a case as this. ‘‘ Dam- 
age” is alegal term and does not mean mere loss. No 
doubt the plaintiffs have suffered loss by not receiving 
the cargoes when they arrived, and that loss was occa- 
sioned by the defendants’ claim. But the making such 
a claim, at least if bona fide, is not an actionable 





wrong, and no damages can be given unless it were, 
The judgment, it is true, contains the inquiry. Ip 
strictness it is urged it ought not to be there; but be- 
ing there, forty shillings ouly ought to be given. I wil} 
first consider the matter as thougb I were now asked 
to pronounce judgment. By 3 and 4 William 1V, chap- 
ter 42, section 29, a jury are empowered “ in all actions 
of trover or trespass de bonis asportatis” to “ give 
damages ip the nature of interest’’ in addition to the 
value of the goods at the time of seizure. If the 
cargoes had been taken possession of by the company 
before the writ this act would have applied. By Lord 
Cairns’ Act (21 and 22 Vict., chap. 27, § 2) courts of equity 
in suits for injunction may, in addition to or substi- 
tution for that relief, give damages. This power by 
section 16 of the Judicature Act of 1873 was vested in 
the High Court, and is not affected by the subsequent 
repeal of Lord Cairns’ Act by 46 and 47 Victoria, chap- 
ter 49, section 6. Sayers v. Collyer, 51 L. T. Rep. (N. 
8.) 723; 28 Ch. Div. 103. This action therefore, treated 
as an action to recover the cargoes then at sea, and to 
prevent the company from receiving them, was com- 
menced in the Chancery Division in order to obtain an 
injunction to prevent the threatened receipt by the 
company; and it is not denied that, if the company 
had taken possession of the goods under their claim of 
right after the commencement of the action, the Chan- 
cery Division, under Lord Cairns’ Act, would have had 
jurisdiction to give damages, or that it would have 
been a proper exercise of discretion to do so. In my 
opinion that would be a clear case for giving damages, 
and in an action like this, between mercantile men on 
the one hand and a trading company on the other 
hand, the proper measure of such damages would be 
interest on the amount which the plaintiffs had been 
prevented from receiving to the date of the judgment 
at the rate of five per cent. Then does the order of the 
30th of April, 1880, or the subsequent appointment ofa 
receiver, make any difference? When once the juris- 
diction to give damages is established the question is, 
what loss have the plaintiffs sustained? Their loss by 
detention is measured in law by interest at five per 
cent. How much of that amount have they been 
prevented from receiving? That is their loss. That 
is exactly what this certificate has given. Why 
should not the plaintiffs recover it? To them it is en- 
tirely the same whether the defendant company had 
possession, or whether by reason of their claim the 
possession was in the receiver or any other person. 
The plaintiffs were deprived of possession. That fact 
occasioned their loss. I can see no reason why the 
plaintiffs having been compelled by the claim of the 
defendants to put the property in medio by an order 
to which all parties consented by appointing a receiver 
should lose their right to compensation. In Williams 
v. Peel River Co., 55 L. T. Rep. (N. 8S.) 689, there is a 
very instructive judgment on this subject by Bowen, 
L. J. In that case the bank, who were the defendants, 
had obtained possession, before action, of the certifi- 
cate of certain consolidated stock in the company, 
who were the co-defendants. The plaintiffs moved for 
an injunction to restrain transfer of the stock. Anor. 
der was thereupon taken by agreement, though not so 
expressed, by which the bank who held the certificates 
undertook not to sell the stock except with the con- 
sent of the plaintiffs, the plaintiffs giving the usual un- 
dertaking in damages. Thelearned judge before whom 
the case first went refused to give any damages in re- 
spect of loss by delay of sale after that order, because 
the plaintiffs might have applied for a sale, and the 
bank would probably have consented. He therefore 
inferred that the plaintiffs did not desire to sell. The 
Court of Appeal did not think this inference was war- 
ranted and gave damages. Bowen, L. J., said: *“Ifin 


an action for wrongful detention by one man of that 
which belongs to another there be no substantial loss 
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at all sustained but the mere denial of the right, which 
right is vindicated in the course of the action, in such 
acase, there being no pecuniary damage sustained, no 
pecuniary compevsation is given, and nominal damages 
will be enough; but if a substantial loss has been suf- 
fered in consequence of tbe wrongful act, what those 
who have to redress the wrong ought to do is to give 
compensation for the loss. You do not give damages 
in an action for detention in pewnam; it is not a pa- 
ternal correction inflicted by the court, but simply 
compensation for the loss.’’ Bowen, L. J., says further 
on that he agrees that it was wrong to assume that the 
plaintiffs were precluded from maintaining that they 
could have sold the stock by the mere fact that they 
applied foran injunction. The order taken by agree- 
ment in that case practically put the stock in medto 
just as the appointment of a receiver or deposit in 
court would have done. But the decision of the Court 
of Appeal proceeds upon the basis that notwithstand- 
ing that order there was in law a detention by the de- 
fendants, who made an adverse claim. Inshort, where 
deteution and the right to damages in respect thereof 
exists, it is not lost or taken away by the appointment 
of a receiver, even by consent. The passage which I 
have quoted shows distinctly that the reason for this 
is, that the plaintiff is nevertheless out of possession, 
and compensation for his loss in this respect is the 
measure of the damages to which he is entitled. In 
that decision I respectfully concur. This action may 
be considered an action of trover or detinue brought 
in the Chancery Division by the plaintiffs quia timet 
in anticipation of and to prevent the actual threatened 
receipt by the defendant company. The defendants 
by their pleadings claim the right to receive the car- 
goes, and show that they intend to receive them. 
Whether after action they actually received them, or 
were only prevented from doing so by an agreed order 
upon a motion for an injunction, or what is equiva- 
lent, the appointment of a receiver, or any other mode 
of placing the cargoes in medio, in my opinion the 
court had jurisdiction to give damages. It was a 
proper case for damages, and the right measure of 
damages was the loss suffered by the plaintiffs. The 
loss in respect of their being kept out of possession 
was rightly measured by five per cent upon the value 
down to the date of the judgment. The other items 
of damage were less strongly contested. I think they 
are rightly awarded. The plaintiffs could not have 
complete compensation without them. No question 
as to the amounts has been raised before me. I might, 
I think, have disposed of this question more sum- 
marily by simply relying on the judgment which con- 
tains this inquiry, and which has been affirmed by the 
House of Lords. The inquiry is not ‘‘ whether any or 
what damages have been incurred,” but simply ** what 
damages.”’ In that form the court must have decided 
that the plaintiffs were entitled to damages for de- 
tention. And the only meaning which can fairly be 
given to it is, that there was what amounted to deten- 
tion from the arrival of the cargoes to the date of the 
judgment. It was argued that this result was arrived 
at in the first instance by the view taken by the learned 
judge of the order of the 30th of March, 1880, which the 
House of Lords determined to be erroneous. It is 
arged that the result of their decision is, that there 
was no detention because there was no unlawful pos- 
session by the company. In my opinion that is not the 
result of the decision of the House of Lords. By the 
original judgment the company were deprived of all 
expenses they had been put to in respect of the cargoes, 
upon the principle on which a willful trespasser in 
mining, taking coal which he knows belongs to another, 
has been charged with the value of the coal at the pit’s 
Mouth—that is, as a manufactured chattel—without 
any allowance for the cost of severing; in other words, 
for the cost of manufacture. Martin v. Porter, 5 Mow. 





357. The logic of such decisions is no doubt question- 
able. In such a case the plaintiff may get more than 
compensation for his loss. The disallowance of the 
cost of manufacture is rather by way of punishing a 
willful wrong-doer than compensating the owner of 
the coal. But in those cases the cost of manufacture 
is allowed to the wrong-doer if his trespass bas been a 
bona fide mistake and not a willful act of plunder, 
though the loss to the plaintiff is just the same. Lir- 
ingstone v. Rawyards Coal Co., 42 L. T. Rep. (N. 8.) 
334; 5 App. Cas. 25. This shows conclusively that re- 
fusing to give the cost of manufacture in the other 
case is in order to punish the defendant, not to com- 
pensate the plaintiff; the reasoning by which this re- 
sult was arrived at being that the coal could be recov- 
ered in trover, and the wrong-doer would have no lien 
upon it for the expenses of manufacture. But the 
right of the owner to compensation for loss is not 
affected by the question whether the detention was a 
willful wrong or not. He is entitled to full compensa- 
tion in either case, and the House of Lords, by refus- 
ing what I may call the vindictive portion of thedam- 
ages, did not decide that the plaintiffs in this case 
were to lose any of the compensation for loss to which 
they were entitled. The answer to the second ques- 
tion depends upon the meaning of the Izcue contract, 
and the inference to be derived from it and from the 
circumstances under which it wasgiven. The defend- 
ant company have throughout contended that the 
eleven cargoes in question, being guano shipped at 
Lobos, was not such as they had agreed toreceive, and 
therefore did not come within the Raphael contract. 
The House of Lords consequently held that these car- 
goes were not within that contract. However the com- 
pany did, in their account with the Peruvian govern- 
ment, under date the 3lst of December, 1880, charge 
against the government, and in their own favor, £4 
15s. a ton on these eleven cargoes. Have the govern- 
ment paid this or allowed itinaccount? The plaintiffs 
affirm and undertake to prove that they have. There 
is no evidence of actual payment. The amount it is 
said has been aliowed in account. The mode in which 
this is made out is very clearly stated in the certifi- 
cate. The short result of this statement is, that the 
government was debited in accounts rendered to them 
by the company with £4 15s. a ton on these eleven car- 
goes specifically. Such accounts it is said were never 
objected to, but were accepted and admitted to be cor- 
rect by the government in the final compromise ar- 
rived at by the Izcue agreement. Moreover, by apply- 
ing the rule in Clayton’s Case, 1 Mer. 572, this particular 
debit was discharged by subsequent credits, although 
the ultimate balance of the accounts as stated was 
largely against the Peruvian government. By the 
terms of the Raphael contract under which this charge 
of £4 15s. a ton was made by the company they were 
bound as consignees to keep two accounts, the ‘ ex- 
penses account ’’ and the “general account.’’ In the 
expenses account the government were to be debited 
with £4 15s. per ton, the cost of loading, and any other 
expenses which were properly chargeable against 
them. In the general account the advances made to 
the government were to be debited to them, and they 
were to be credited with the gross proceeds of sale less 
the £4 15s. aton, which was to be credited to the ex- 
penses nccount out of the proceeds when received. 
Every six months both accounts were to be closed, 
“the expenses account being credited against the gen- 
eral account with the necessary sum, so that the 
debtor balance of the former may show a sum equal 
to the number of tons existing in the different mar- 
kets of this contract multiplied by the fixed sum; “in 
other words, so many sums of £4 15s. as there were 
tons arrived in those markets. The accounts were to 
be taken for approved unless objected to in writing 
within six months after the delivery of these accounts. 
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His lordship proceeded to consider this part of the 
case, and continued as follows: it is said that no ob- 
jection has been taken to the accounts, and that there- 
fore they must be considered settled. But the clause 
to that effect in the Raphael contract does not apply, 
as these cargoes were not within thatcontract. Even 
if they had been, still, if the compromise treated this 
claim as one that was not allowed, that argument 
would be impossible. Now the Izcue agreement was 
come to on the 29th of May, 1885, pending the first ap- 
peal. One of its principal objects was to put an end 
to all disputes between the government and the com- 
pany. The company pay to the government £260,000 
in full settlement of all accounts and questions be- 
tween them under the Raphael contract or otherwise, 
and of all claims in respect of any moneys or property 
received or to be received by the company, which were 
to be the company’s absolute property. Also the 
£260,000 was to be taken as the purchase-money of the 
rights of the government in certain other matters 
which were then being litigated, and in the subject of 
this litigation—that is, the eleven cargoes—but “to 
the extent only of the amount of £4 15s. per ton.” His 
lordship then said that the effect seemed to be, that if 
the court determined that the company were entitled 
to take possession of these cargoes, they would have to 
account to the government for all the proceeds of them 
beyond the £4 15s. per ton, but might retain that 
amount as though they were within the Raphael con- 
tract, and that this was altogether inconsistent with 
the suggestion that the amouut—upwards of £89,000 
and interest—had already been allowed in account. 
His lordship continued as follows: It is important to 
bear in mind that the company had always contended 
that the eleven cargoes were not within the Raphael 
contract. They were therefore not in a position to 
maintain the charge of £4 15s. a ton in respect of these 
cargoes, and no court of justice would have listened to 
a claim by them that, because they had put these 
amounts to the debit of the government in their ac- 
counts, and had afterward credited them with a larger 
sum, and the accounts had not been objected to, that 
the government had paid or allowed in account these 
sums, so that as between them and the company it 
could not alter the account in that respect. Such a 
claim need only be stated to refute itself. The com- 
pany would be saying: ‘* True, we have not received 
these cargoes; we have always denied that they were 
within the Raphael contract, but, as we have charged 
the government as though they were and as though we 
had received them, and the government have not ob- 
jected, we have rightly applied other moneys of the 
government to pay such charges, although according 
to our contention they never could be due from the 
government.’’ This explains why in the Izcue con- 
tract it is agreed expressly that if the cargoes are re- 
covered the £4 15s. a ton should be retained out of the 
proceeds by the company. That was in effect an agree- 
ment to treat the eleven cargoes if recovered by the 
company as within the Raphael contract. His lordship 
then di 1 the ding part of the agreement 
and continued as follows; If the accounts were ac- 
cepted as accurate, the government owed the com- 
pany, on the 30th of June, 1884, £744,617 8s. lld. In- 
stead of receiving this the company pay to the govern- 
ment £260,000. Adding the two sums together, the 
company on that hypothesis would be paying £1,004,- 
617 8s. lld. to the government. It may be that the 
rights ceded by the Izcue contract were worth that 
sum tothe company. But, assuming that my con- 
struction of that contract is correct, if the compromise 
thereby made proceeded on the £4 15s. a ton on the 
eleven cargoes having been already allowed in ac- 
count, why does that contract expressly cede £4 lis. a 
ton of those proceeds to the company if they should 
recover the cargoes, and why does it provide that it 








the government pay that amount on demand the com. 
pany will hand over to them all the proceeds? Thein- 
ference is that, in computing the £260,000, the com- 
pany were treated as not having received the £4 l5s. a 
ton upon the eleven cargoes. Their receipt of that 
amount was to depend on the result of the litigation, 
and was to be in addition to every thing before re- 
ceived by or credited to them. I do not profess to ar- 
rive at this result with certainty. But, in this state of 
the evidence, it isessential to determine upon whom 
is the burden of proving that this sum has been allowed 
on account. It seems to me unquestionable that the 
onus is upon the plaintiffs, at whose instance the words 
**so far as the same have not been already repaid to 
them or allowed to them in account with the Peru- 
vian government ’”’ were inserted in the order of the 
House of Lords. This insertion was made when the 
Izcue agreement was before the court as part of the 
evidence in the case. The plaintiffs therefore under- 
take to show that these sums have been paid or al. 
lowed in account notwithstanding that agreement. 
Whatever else may be doubtful, Iam clearly of opin- 
ion that the plaintiffs have not proved that thesesums 
have either been paid or allowed in account. Then 
have they produced such prima facie evidence as 
would shift the onus of proof and make it incumbent 
on the company to rebut it? Their whole case rests 
on the accounts sent from time to time to the gov- 
ernment. I do not think that the burden of proof 
is thrown on the company. But if it were, any infer- 
ence from these accounts seems to me to be rebutted 
by the terms of the Izcue agreement. On the whole lI 
am of opinion that this certificate which has been most 
carefully prepared must be varied by omitting the 
finding that these sums have been paid or allowed in 
account. 
a on 
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ASSIGNMENT FOR BENEFIT OF CREDITORS—ACKNOWL- 
EDGMENT.—Under Laws of New York, 1877, chapter 
466, section 2, Laws 1888, chapter 294, section 2, requir- 
ing that *“‘the assent of the assignee, subscribed and 
acknowledged by him, shall appear in writing em- 
braced in or at the end of or indorsed upon the assign- 
ment before the same is recorded, and if separate 
from the assignment, shall be duly acknowledged,” 
when the assignment is an indenture between the as- 
signor and assignee, the subscription and acknowledg- 
ment of the deed by the assignee befure it has been re- 
corded is a sufficient assent. When the assignee 
subscribes the assignment his assent to its terms does 
“appear.”’ It is not matter of inference, but an ex- 
pressed assent, which appears upon the face of the 
paper. If a formal acceptance had been written 
out on a separate paper, his signature to that 
paper would be an assent to its terms, and so his sig- 
nature to the assignment is an assent to its terms; and 
when those terms provide that the property shall be 
assigned to him in trust, to be disposed of by him ina 
certain way, he assents by his signature to the duty 
and the trust which the instrament imposes upon 
him, and that assent is as clearly expressed as if he had 
assented by a separate paper. The statute does not re- 
quire such separate assent. It may be “ embraced in” 
the assignment, and is embraced in it when the as- 
signee appends his signature. In the face of that he 
could not deny the acceptance of the trust, he could 
not say that he had not assented to the transfer of the 
property to himself for the purposes and upon the con. 
ditions of the deed, or assert that he never agreed to 
accept the transfer. What more does the statute re- 
quire? The assignment is an indenture. It describes 
itself as such. It purports to be made, not by Lawson, 
the assignor, alone, but between him and the assignee, 
and so explicitly declares that there is a contract on 
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both sides—acts done or to be done and covenants to 
be performed by each party. The indenture then goes 
on to specify what these are. The assiguor transfers 
the property, but upon trusts which impose duties and 
obligations toward the assignor and his creditors upou 
the assignee. The signatures of the two parties ex- 
press their assent to all that is contained in the in- 
strument, and therefore to an agreement to do and 
perform each for himself the duties and obligations 
which on the face of the paper pertain to each re- 
spectively. Ido not agree with the learned counsel 
for the appellant that the design of the statute was to 
dispense with a delivery of the instrument after its 
proper execution and acknowledgment, but I do agree 
with him in his further statement that the apparent 
object was to compel the parties to produce written 
evidence that would prove of itself all the essential 
acts to a perfect and complete transfer of the prop- 
erty to the assignee. All that was fully accomplished 
in the present case. The record of the assignment was 
presumptive evidence of its delivery, and the assent of 
the parties to all its terms was manifested by the form 
of the indenture and the subscription of both parties 
to it. Oct. 8, 1889. Scott v. Mills. Opinion by 
Finch, J. 


CoRPORATIONS—CONTRACTS.—A contract executed 
and sealed in the name of a corporation by its presi- 
dent and secretary, though without the express con- 
sent of the directors, is binding on the corporation 
when it has received benefits under the contract, and 
conducted its business in compliance therewith in such 
amanner that the directors must have known of it. 
There was abundant and conclusive evidence that the 
contract was adopted and ratified by the defendant 
in its corporate capacity. It was, as the secretary and 
counsel of the defendant testified, drafted in pursu- 
ance of negotiations had between the parties. It was 
acted upon by the defendant in the management of its 
business. For one year the defendant complied with 
its terms, and received for the entire period the bene- 
fit of a faithful performance on the part of the other 
contracting party. It necessarily affected the running 
of plaintiff's trains and the management of the busi- 
ness for which it was incorporated. As summarized 
by the learned counsel for the appellant, “it gave 
rights to another corporation (the plaintiff) to use the 
tracks and depots of the Long Island Railroad Com- 
pany, and provided for a division of earnings;” and 
it is impossible to suppose that these things were suf- 
fered or enjoyed without full corporate knowledge of 
the contract obligations by which they were provided 
for. Moreover, the defendant received a pecuniary 
benefit under the contract, upon the assumption that 
the contract was valid. If they intended to disavow 
it, it was their duty to be active in so doing, and not 
remain willfully passive, in order to profit by an omis- 
sion or mistake on the part of their own officers, and 
which they might have prevented. The appellant 
argues that the object of the parties might have been 
attained by two contracts as well as by one, and there- 
fore the defendant is at liberty to adopt so much as 
makes for its benefit and reject the rest. It may be 
that two separate contracts could have been framed in 
such manner as to meet the views of the parties, and 
in that case one might have been rejected at the 
party’s risk, and the other performed; but only one 
Was prepared, and that recites that, ‘‘in considera- 
tion of the mutual covenants and agreements”’ 


therein ‘‘ contained,’’ the parties have agreed and do 
agree as therein expressed. The provisions are re- 
ciprocal. One party cannot say, “I have got all I bar- 
gained for,’’ and without liability, repudiate the mu- 
tual obligation which enabled it to do so, and formed 
the consideration of the bargain. Oue promise was the 
Consideration for the other, and together they consti- 





tuted a binding agreement. If in fact the formal exe- 
cution of the contract was unauthorized, it is plain the 
agreement was ove the company had power to make, 
one which they intended to make, supposed they had 
made, and which with knowledge, or full means of 
knowledge, of its terms, they acquiesced in, and rati- 
fied by acting under it so long as it was profitable, and 
refusing to du so only when it seemed otherwise, but 
receiving the benefit of it at all times. Oct. 8, 1889. 
Jourdan v. Long Jsland Railroad Co. Opinion by 
Danforth, J. 


JUDGMENT—AMENDMENT—RECEIVERS.—In an action 
against a receiver of a railway company an inter- 
locutory judgment was eutered for plaintiff, providing 
that he be paid from any funds in the receiver's pos- 
session ata certain time, and that a referee be ap- 
pointed to ascertain the amount of such funds. While 
the judgment was in force, an order was made dis- 
charging the receiver and ratifying his transfer of all 
the company’s property, without notice to plaintiff. 
On affirmation of the judgment by the Court of Ap- 
peals the referee found sufficient assets in the receiv- 
er’s possession at the time specified to pay plaintiff's -. 
claim, whereupon final judgment was entered direct- 
ing the receiver to pay the same. Held, that the final 
judgment was proper; that the discharge of the re- 
ceiver was no defense thereto; and that it was error 
for the General Term of the Supreme Court to modify 
the judgment by providing that the receiver should 
pay the claim out of any funds “ which are in, or may 
hereafter come into, his hands” as receiver. The in- 
terlocutory judgment absolutely determined the rights 
of the parties and the facts in this case, with the sin- 
gle exception of the question which was by it referred 
for investigation to a referee. That question was as 
to the amount of funds in the hands of the receiver at 
a certain time then past, or which he may thereafter 
have received. Being thus a final judgment as to those 
matters which it did determine, a review of that judg- 
ment by the General Term was had simply upon the 
record then existing. Upon that record the General 
Term reversed the judgment, and granted a new trial; 
but upon an appeal to this court, and upon absolutely 
the same record, this court reversed the order of the 
General Term and affirmed the judgment of the 
Special Term. The effect then was that those facts 
which had been determined by the interlocutory judg- 
ment became, by the reinstatement of the judgment 
by this court, of the same absolute nature that they 
were when that judgment was first entered, and be- 
fore its reversal by the General Term. The directions 
contained in that judgment were to be carried out to 
the letter. In obedience to its commands, the Special 
Term, upon receiving the remittitur from this court, 
proceeded to carry out such directions, and appointed 
a referee, Who found the facts upon the questions 
which were referred to him, and upon those facts the 
final judgment, in perfect accord with the directions 
of the interlocutory judgment, has been entered, and 
we see no reason at this time for changing or modify- 
ing the directions of that final judgment. Telegraph 
Co. v. Jewett, 115 N. Y. —; Herring v. Railroad Co., 
105 id. 340, distinguished. Oct. 8, 1889. Woodruff v. 
Jewett. Opinion by Peckham, J. 


PARTNERSHIP—LIABILITY OF DECEASED PARTNER’S 
ESTATE.—Articles of copartnership provided that the 
business should be conducted with a cupital not ex- 
ceeding a certain sum, furnished by one partner, and 
that upon the death of either partner ‘“‘the business 
shall be conducted by the survivor”’ for a specified pe- 
riod, decedent’s estate to receive and bear the same 
share of the profits and losses ‘as would have been re- 
ceived and borne by the deceased partner, had he 
lived.” Held, that on the death of the partner who 
furnished the capital, his general estate was not liable 
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for debts contracted by the firm during the specified 
period after his death. Oct. 8, 1889. Stewart v. Robin- 
son. Opinion by Danforth, J. 


PAYMENT — TENDER—COUPON BONDs.—An offer of 
payment of a coupon bond, with interest to date, in 
pursuance of a right reserved, is a valid tender, and 
will stop the running of interest on the bond, though 
a condition annexed to the offer was the surrender of 
the bond and all its coupons then in the hands of its 
holder. It is true that past-due coupons payable to 
bearer, when detached from the bonds, are for many 
purposes independent, separate instruments. They 
may be negotiated, and may be sued upon by the 
holder without the production of the bonds. Murray 
v. Lardner, 2 Wall. 110; City v. Lamson, 9 id. 477; 
City of Lexington v. Butler, 14 id. 289; Clark v. Iowa 
City, 20 id. 583; Amy v. Dubuque, 98 U. 8S. 470; Evert- 
son v. Bank, 66 N. Y. 14; McClelland v. Railroad Co., 
110 id. 469. But the coupons, nevertheless, always have 
some relation to the bonds. Their force and effect and 
character may be determined by reference to the 
bonds. They are secured by the same mortgage, and, 
although unsealed, are specialties like the bonds, and 
are governed by the same statute of limitations which 
is applicable to the bonds. Until negotiated, or used 
in some way, they serve no independent purpose; and 
while they are in the hands of the holder they remain 
mere incidents of the bonds, and have no greater or 
other force or effect than the stipulation for the pay- 
ment of interest contained in the bonds; and while 
they remain in the ownership and possession of the 
owner and holder of the bonds it can make no differ- 
ence whether they are attached to or detached from 
the bonds, as they are then mere evidence of the in- 
debtedness for the interest stipulated in the bonds. It 
is not disputed that one liable to pay money secured 
by a written instrument has the right, as the condition 
of tender and payment, to demand the surrender of 
the instrument whicb is the evidence of his debt; and 
thus if the coupons which had matured on the Ist of 
July, 1883, had remained attached to the bonds, the 
defendant would have had the undeniable right to de- 
mand as a condition of their payment the surrender 
of the bonds and all the coupons. It could not have 
been obliged to make payment of a part of its debt, 
leaving a portion thereof unpaid, and to be discharged 
by an independent transaction. It is a reasonable and 
consisteut rule to hold that the defendant at the time 
of its tender owed the plaintiff's assignor upon each 
bond but one debt, and that was the amount of the 
bond, with the interest thereon. Its obligation would 
have been precisely the same if no coupons had been 
executed. It had the right to tender the payment of 
the entire debt, and to demand the surrender of all the 
securities by which it was evidenced. The tender was 
therefore sufficient, and stopped the running of inter- 
est. Oct. 8, 1889. Bailey v. Buchanan County. Opin- 
ion by Earl, J. 

WILL — CONSTRUCTION —TRUSTS -——- PER STIRPES OR 
PER CAPITA.—(1) A testator, who left surviving him 
only his wife and collateral relatives, gave to her one- 
half the income of all his property for and during her 
life, ‘‘ without restraint, deduction or interference of 
any kind,” and gave the “ remainder of the income” 
accruing during ber life, ‘‘ after the payment and dis- 
charge of all taxes, assessments and charges,’’ and the 
reversion, after the death of his wife, to his ‘legal 
heirs, with the express reservation, exception and di- 
rection that, in the event of any of my legal heirs mak- 
ing any attempt, directly or indirectly, in any manner 
or form, to interfere with or restrain, in any manner, 
my beloved wife from the full enjoyment, use, man- 
agement and direction and disposition of the property 
and income’”’ as therein devised, such heir should be 
forever barred from “ any part, parcel, interest or own- 








ership or inheritance of any of my property, and the 
share that would have gone to him or her shall be di- 
vided among the remaining heirs according to law.” 
The wife was appointed executrix. Held, that a trust 
was imposed by implication upon the wife for life to 
take possessiou of and manage the entire estate, and to 
collect and distribute the income, which requires that 
the legal title should be vested in her as trustee for 
life. (2) By the term “ legal heirs’ the testator meaut 
to designate those of his collateral kindred to whom 
the law would have given the property in case of in- 
testacy, and the children of deceased brothers and sis- 
ters take per stirpes and not per capita. (3) As, under 
the New York statute of distribution of personalty, 
representation goes no further than children of broth- 
ers and sisters, a grandchild of testator’s deceased 
brother takes no interest in the personalty. (4) Inthe 
absence of any positive direction as to an excess of 
current expenses beyond the moiety of the income 
given to the heirs, such excess must be charged upon 
the wife’s moiety. Oct. 8, 1889. Woodward v. James. 
Opinion by Finch, J. 


———_@————— 


ABSTRACTS OF VARIOUS RECENT 
DECISIONS. 





BouNnDARIES—PRACTICAL LOCATION—ACQUIESCENCE 
—NEW—TRIAL—WRIT OF ERROR. — Acquiescence for 
ten years by oneadjoining proprietor in a boundary es- 
tablished by the other is evidence of a parol agreement 
so fixing the division line between them. It may be 
regarded as settled that a disputed boundary between 
two adjoining proprietors may be settled by parol 
agreement when the agreement is accompanied by 
possession according thereto. See Jackson v. Dysling, 
2 Caines, 198; Kip v. Norton, 12 Wend. 127; Terry v. 
Chandler, 16 N. Y. 354; Vosburgh v. Teator, 32 N. Y. 
568; Smith v. Hamilton, 20 Mich. 433; McNamara v. 
Seaton, 82 Ill. 498-500. Such parol agreement is not 
regarded as passing any real estate from one proprie- 
tor to the other, but simply ascertains the line to 
which their respective deeds extended; and hence it 
would follow that long acquiescence by one of ad- 
joining proprietors in a boundary as established by the 
other is evidence of an agreement that such is the 
boundary. Kip v. Norton, 12 Wend. 127. What is 
meant by long acquiescence in this proposition is not 
definitely settled by the decisions. Thus in Sneed v. 
Osborn, 25 Cal. 626, Judge Rhodes, delivering the 
opinion of the court, says: ‘‘The authorities are 
abundant to the point that when the owners of ad- 
joining lands have acquiesced for a considerable time 
in the location of a division line between their lands, 
although it may not be the true line according to the 
calls of their deeds, they are thereafter precluded 
from saying it is not the true line. The better opinion 
is that the considerable time mentioned in the cases 
must at least equal the length of time prescribed by 
the statute of limitations to bara right of entry.”’ See 
Jackson v. Ogden, 7 Johns. 238; Jackson v. Freer, 17 
id. 29; McCormick v. Barnum, 10 Wend. 104; Dibble 
v. Rogers, 13 id. 536; Adams v. Rockwell, 16 id. 285; 
Van Wyck v. Wright, 18 id. 157; Boyd’s Lessee v. 
Graves, 4 Wheat. 513. But in Kellogg v. Smith, 7 
Cush. 375, the court admits the difficulty of reducing 
the cases to system and consistency, and limited itself 
to deciding that long acquiescence may give validity 
to such transactions, even if they do not possess it in 
the first instance. Fletcher, J., in delivering the 
opinion of the court, says (page 379): ‘It seems to be 
settled by a course of decisions of the Supreme Court 
of New York that where the owners of adjoining lots 
of land settle and establish a division line between 
them by express parol agreement, and their agreement 
is immediately executed, and is accompanied and fol- 
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lowed by actual possession according to such line, the 
agreement is binding and conclusive and such division 
line shall not be disturbed though it may afterward 
appear that it is not the true line according to the 
paper title; so when no express agreement is shown, 
long acquiescence by one proprietor in the line as- 
sumed by the other is evidence from which such agree- 
ment may be inferred. Jackson v. Bowen, 1 Caines, 
858-362; Jackson v. Dysling, 2 id. 198, 201; Jackson v. 
Vedder, 3 Johns. 8, 12; Jackson v. Dieffendorf, id. 269; 
Jackson v. Ogden, 7 id. 238-242; Jackson v. Douglas, 8 
id. 286; Jackson v. Gardner, id. 308; Jackson v. Smith, 
9id. 100; Jackson v. McCall, 10 id. 377, 380; Jackson 
y. Van Corlaer, 11 id. 123; Jackson v. Freer, 17 id. 29; 
Rockwell v. Adams, 7 Cow. 761; 6 Wend. 457; McCor- 
mick v. Barnum, 10 id. 104; Dibble v. Rogers, 13 id. 
536. lu most of these cases there had been a posses- 
sion of more than twenty years according to the line, 
but in several of them the possession had been for a 
less time than twenty years, there beiug no sufficient 
adverse possession to make a title, the decision de- 
pending on the force of the parol agreement, and the 
occupancy according tosuch agreement. No particular 
time appears to have been settled as necessary during 
which such occupancy should have continued, and the 
length of the time of the occupancy was different in 
the different cases. The decisions in the cases referred 
to above were not overruled by the Court of Errors in 
Adams v. Rockwell, 16 Wend. 286.’’ Since this deci- 
sion, rendered in 1851, the decisions have not reached 
any clear or distinct conclusion with reference to the 
controverted point as to the length of time which 
must elapse before an agreement fixing a division line 
can be inferred from an acquiescence therein. Thus 
in McNamara v. Seaton, 82 Ill. 500 (decided by the Su- 
preme Court of Illinois in 1876), the court say: ‘* It has 
been held, and the rule may be regarded as well set- 
tled, not only here but in other States, that where ad- 
joining land-owners agree upon a boundary line, and 
enter into possession aud improve the land, according 
to the line thus agreed upon, the parties will be pre- 
cluded from afterward disputing that the line then 
agreed upon is the true one, even where the statute of 
limitations has not run. Crowell v. Maughs, 2 Gilm. 
419; Bauer v. Gottmanhausen, 65 Ill. 499; Yates v. 
Shaw, 24 id. 367.” But as not according with these 
views see Carleton v. Redington, 1 Fost. 291; Tolman 
y. Sparhawk, 5 Metc. 469; Brewer v. Railroad Corp., 
id. 478. Nor do the decisions indicate in what way 
acquiescence by one adjoining proprietor in a division 
line fixed by another adjoining proprietor is to be 
proven. It is clear that one mode of proving this ac- 
quiescence is by the actual occupation and cultivation 
up to such line so fixed without objection by the other 
adjoining proprietor. But this is not the only mode 
in which this acquiescence can be shown. If it was, all 
these decisions, in which it has been held that the ac- 
quiescence to avail a party must be for a period at 

tas long as that which bars a right of action, 
would be idle, for if this were so, the party cultivating 
up to the division line so fixed would acquire this land 
up to such a division line, being presumed to be made 
by the parties by adversary possession. This acquies- 
cence in a division which has been fixed and marked 
can be proven by any evidence that would satisfy a 
person that in point of fact such division had been ac- 
cepted by both of the adjoining land-owners as the 
division line between them; for instance. if such divi- 
sion line run through a wood, by one party cutting 
timber up to such division line habitually with the 
knowledge of the other who, knowing that he claims 
this marked line as a division line, still makes no ob- 
jection to such cutting. W. Va. Sup. Ct. App., June 


26,1889. Gwynn v. Schwartz. Opinion by Green, J. 
CRIMINAL LAW—SENTENCE AND PUNISHMENT.—De- 





fendants pleaded guilty to a charge of burglary, and 
were sentenced each to five years in the State’s prison, 
from and including the day of sentence. Later, on the 
same day, they attempted to break jail, and the follow- 
ing day they were brought into court, the original sen- 
tence set aside, and they were re-sentenced,one for nine 
and the other for ten years. Held, that the first sen- 
tence went into effect the day it was pronounced, and 
that the second sentence was a nullity. Mich. Sup. 
Ct., July 11, 1889. People v. Meservey. Opinion by 
Morse, J. 


DEFINITION — PEDDLERS. — A salesman who goes 
from house to house carrying with him a sample stove, 
and who takes orders for stoves that are filled by the 
subsequent delivery of stoves other than the one car- 
ried as a sample, is not a peddler, within the meaning 
of Code of Alabama, section 629, subdivision 31, requir- 
ing peddlers to take out a license. There being noth- 
ing in the context indicating a different intention, the 
term “ peddler’’ must be construed in its ordinary 
popular sense. In Randolph v. Yellowstone Kit, 83 
Ala. 474, its popular signification is said to be *‘asmall 
retail dealer, who, carrying his merchandise with him, 
travels from house to house, or from place to place, 
either on foot or on horseback, or in a vehicle drawn 
by one or more animals, exposing his goods for sale, 
and selling them.’’ The distinctive feature does not 
consist in the mode of transportation, though one of 
the statutory modes is essential to constitute a ped- 
dler; but in the fact that a peddler goes from house to 
house, or from place to place, carrying his articles of 
merchandise with him, and concurrently sells and de- 
livers. The defendants who were salesmen, carried 
no stoves with them, but sold by sample, and took or- 
ders for subsequent delivery, and the defendants who 
delivered made no sales. They were not peddlers in 
the sense in which the term is ordinariiy understood. 
Ala. Sup. Ct., June 21, 1889. Ballou v. State. Opinion 
by Clopton, J. 


INFANCY—CONTRACT.—An infant is liable on a note 
and mortgage for reasonable attorney’s fees fur defend- 
ing him inacriminal action. His life or his liberty 
and reputation are at stake, and it would be unreason- 
able to deny him the power to secure the means of 
defending himself. He may contract for food and rai- 
ment suitable to his condition in life, though they be 
such as are not demanded by his absolute wants, and 
itis not to be questioned that the immunity from 
punishment and disgrace is a matter of far more im- 
portance to his welfare. It has accordingly been held 
that reasonable attorney’s fees in defense of a crimi- 
val action brought against an infant are necessaries. 
Barker v. Hibbard, 54 N. H. 539. See also Munson v. 
Washband, 31 Conn. 303. It follows that by his con- 
tract Lightfoot was bourd to pay plaintiff the reason- 
able value of his services. We come then to the ques- 
tion, are the note and mortgage given by him to secure 
the fee either void or voidable? It is sometimes said 
that if an infant gave his negotiable promissory note 
or his bond under seal, even for necessaries, the ex- 
press contract so made is void. The reason for the 
doctrine is that no inquiry can be made into the con- 
sideration of such an instrument. In Parsons v. Keys, 
43 Tex. 557, it is said, in effect, that an infant is not 
liable on a bill or note given for necessaries, but the 
point was not involved in that case. We apprehend 
however the better doctrine to be that an infant may 
make an express written contract for necessaries, upon 
which he may be sued; but that, by showing the price 
agreed to be paid was unreasonable, he can reduce the 
recovery to a just compensation for the necessaries 
received by him. It is to his benefit to hold the ex- 
press coutract not void, but voidable; for, if it be 
voidable merely, he can secure the advantage of a good 
bargain, and may relieve himself if it be a bad one, 
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while, on the other hand, to hold it void would deprive 
him of the benefit of an advantageous contract. It 
would seem that it is for this reason that the tendency 
of judicial decision is to hold infants’ contracts not 
void, but voidable. We understand it to be only where 
it appears to the court that it is prejudicial to the in- 
fant that his contract will be held wholly void. Inac- 
cordance with these principles, it seems to be generally 
conceded that an infant may make a mortgage of his 
lands, which however he may avoid upon attaining his 
majority. Bank v. Chamberlin, 15 Mass. 220; Hub- 
bard v. Cummings, 1 Me. 11; Palmer v. Miller, 25 
Barb. 399. Upon the question of effect of giving the 
mortgagee a power of sale we have had more difficulty. 
The great weight of authority is to hold an infant’s 
naked power of attorney void, but the rule is different 
when the power is coupled with an interest. Schoul. 
Dom. Rel., $406. Upon the precise point before us we 
have found no decision. In Tucker v. Moreland, 10 
Pet. 58, the question came up, but it was there held 
that if the instrument was only voidable it had been 
avoided ; so that it was not necessary to decide whether 
it was wholly void or not. The reasoning of Mr. Jus- 
tice Story, who delivered the opinion and very fully 
discussed the point, would however seem to lead to the 
conclusion that a mortgage with a power of sale, exe- 
cuted by an infant, was voidable only. Recurring to 
the case before us, we cannot say that it was not to the 
benefit of the mortgagor, in order to secure the ser- 
vices of an attorney to defend him against a charge of 
an infamous crime, to stipulate for a fixed fee, and to 
secure it by a mortgage upon his property with a power 
of sale. We think however that not only the mort- 
gage, but also the sale made under the power contained 
in it, were subject to be defeated by the payment 
either of the agreed fee ora less amount, if such should 
be a reasonable compensation for the attorney’s ser- 
vices. If the infant had conveyed the land absolutely, 
as a fee, his deed would not have been void; but he 
could have avoided it within a reasonable time after 
coming of full age, upon payment of a just compensa- 
tion for the services rendered by his grantee. We 
think the same rule should apply in this case. Tex. 
Sup. Ct., June 11, 1889. Askey v. Williams. Opinion 
by Gaines, J. 


MARRIAGE—GIFTS—PRESUMPTION.—Where a wife 
delivers money or property of her own to her husband 
which he uses in his business, the presumption is that 
such delivery was intended asa gift; and in order to 
constitute such delivery a loan, as against the credit- 
ors of the husband, the wife must prove an express 
promise of the husband to repay, or establish by the 
circumstances that it was a loan and nota gift. When 
the facts and circumstances tend to show that a gift 
was intended, and that the husband used and dealt 
with the property as his own, the mere parol testi- 
mony of the husband and wife of a private under- 
standing between themselves that the transaction 
should be considered or was intended as a loan to the 
husband by the wife, and not a gift, will not, as 
against the creditors of an insolvent husband, rebut 
the presumption of agift. W. Va. Sup. Ct. App., June 
24, 1889. Zinn v. Law. Opinion by Snyder, P. 


NEGOTIABLE INSTRUMENTS — ACTION — DAYS OF 
GRACE—ATTORNEY’S FEES.—A judgment rendered on 
a negotiable promissory note on the third day of 
grace is premature, and it is error to include attorney’s 
fees in such judgment, where the note stipulates for 
attorney's fees if not paid at maturity. As to the ef- 
fect of a stipulation for the payment of attorney’s 
fees in a promissory note there have been various 
rulings in the courts of last resort in this country. 
That the stipulation does not affect the validity of the 
note is settled in this court. Miner v. Bank, 53 Tex. 
559; Roberts v. Palmore, 41 id. 617. But whether it 





destroys its negotiability or not seems not to have 
been determined with us. The courts of several of 
the States have held that it does not, and this appears 
to us the better opinion. The agreement to pay the 
expense of collection in the event the note is not paid 
at maturity does not change the fact that the sum to 
be paid when due is fixed and unconditional. Costs 
are always recoverable when suit has to be brought, 
and this is a contingent liability. The stipulation for 
attorney’s fees is no more. That this is the better doc- 
trine is the opinion of a recent text-writer of accepted 
authority. 1 Dan. Neg. [nstr., §§ 62 and 62a, aud notes, 
where the authorities are collated. A promissory note 
which is not payable to the bearer or to the order of 
the payee, is not, in strict legal language, negotiable; 
but it is said by Judge Story that ‘‘a note not nego- 
tiable eujoys by our law all the privileges of a note 
which is negotiable, so far as the maker and payee are 
concerned ’* (Story Prom. Notes, §41), and in England, 
at an early day, it was expressly held that a note pay- 
able to the payee only is entitled to the three days of 
grace. Smith v. Kendall, 6 T. R. 124. See also Manu- 
factory v. Davis, 14 Johns. 238; Turnpike Road Co. v. 
Hurtin, 9 id. 217; Downing v. Backenstoes, 3 Caines, 
137. We think this should be accepted as to the com- 
mon-law doctrine. The decision in Brown v. Chancel- 
lor, 61 Tex. 487, is to the effect that the object of 
the act of 1862 (R. S., art. 276) was really to restore 
the law-merchant as to days of grace upon bills of 
exchange and promissory notes. The note in this 
case made payable on May 15, 1886, being entitled to 
three days of grace did not fall due until the 18th of 
that month—the day on which the judgment was ren- 
dered. It is held in Moore v. Hollaman, 25 Tex. Supp. 
81, that the payee of the note has all of the day of its 
maturity in which to pay it, and that he cannot be 
sued upon it until the next day. The same principle 
is decided in Watkins v. Willis, 68 Tex. 521. It follows 
that the judgment in this case was prematurely ren- 
dered upon the last note. In so far as it awarded a 
recovery forthe amount of that note and execution 
for any part of that amount it is erroneous. It is er- 
roneous also in so far as it included the attorney's fees 
on that note because the condition upon which that 
liability was to accrue had not happened when the 
judgment was rendered. Tex. Sup. Ct., May 17, 1889. 
Hamilton Gin & Mill Co. v. Sinker. Opinion by 
Gaines, J. 


NEGLIGENCE—DANGEROUS PREMISES—CONTRACTOR'S 
SERVANT.— Defendant had a contract with W., by 
which the latter unloaded coal from vessels on defend- 
ant’s dock at a certain rate per ton, and hired the men 
necessary for the work, while defendant furnished the 
hoisting apparatus, by means of which buckets of coal 
weighing about two hundred and fifty pounds were 
elevated from the vessel’s hold. About ten thousand 
tons of coal were elevated in the course of a season. A 
chain was used asa part of the apparatus, and when 
new chains were needed they were supplied by defend- 
ant. The chain had broken several times. Held, that 
defendant was liable to an employee of W., injured 
through the breaking of the chain while working in 
the hold, if defendant could have known by inspection 
that the chain was insufficient. Under the contract 
between defendant and Watson it was the duty of de- 
fendant to exercise supervision over the engine and its 
appliances for hoisting, and to inspect its condition, 
and keep it in a condition so that it would be safe for 
use in the business of unloading vessels. The princi- 
ples above enunciated apply to the relation of master 
and servant. It does not follow however that the de- 
fendant is not liable for injuries which may be re- 
ceived by those persons employed by his contractor to 
unload vessels at his dock. If the injuries result from 
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done upon his premises, and through his fault in not 
keeping them in a suitable and safe condition he is 
liable to any servants of the contractor for injuries re- 
sulting to them from defects therein; not because 
there is any contract obligation between the parties, 
put arising out of his obligation or duty to provide 
safe appliances for the servants of the contractor to 
use, and to keep his premises upon which such ser- 
yants are at work in a reasonably safe condition, 
whether the contract provides for it or not. Wood 
Mast. and Serv. 699, § 337; Coughtry v. Woolen Co., 56 
N. Y. 124; Bower v. Peate, L. R., 1 Q. B. Div. 321, 328. 
The contractor in this case was employed to do a par- 
ticular job, continuing through the season of naviga- 
tion, namely, that of unloading coal at twenty-one 
cents a ton. The defendant furnished the outfit, which 
included a stationary engine upon his premises, and 
the appliances connected therewith in hoisting the 
coal from the vessels to his dock. The circum- 
stances left the proprietor charged with the duty 
which regularly attached to him to see that the ma- 
chinery and appliances so furnished did not endanger 
the safety of others. Iudeed it could not well be other- 
wise. It certainly was not the duty of the contractor 
to repair the engine or machinery, or to buy new 
chains or ropes to take the place of such as should 
wear out or become defective; and if it was not the 
contractor’s duty to repair or buy new machinery, and 
ifthe duty did not rest upon the proprietor there 
would be no remedy for injuries occurring through 
defects and unfitness of the engine and appliances 
used in unloading coal for plaintiff at his duck. The 
proprietor cannot thus relieve himself from responsi- 
bility. Multchet v. Society,6 Rep. 751. It is analo- 
gous to that class of cases where the owner of real 
property is held liable to any one who, expressly or 
impliedly invited upon his premises, is injured by a 
concealed defect thereon. Elliott v. Pray, 10 Allen, 
878; Gilbert v. Nagle, 118 Mass. 278; Pickard v. Smith, 
10 C. B. (N. 8.) 470; Holmes v. Railroad Co., L. R., 4 
Exch. 254; Powers v. Harlow, 53 Mich. 514; Samuel- 
son v. Mining Co., 49 id. 164, 170; McKone v. Railroad 
Co., 51 id. 601; Bennett’ v. Railway Co., 102 U.S. 580. 
Mich. Sup. Ct., July 11, 1889. Johnson v. Spear. 
Opinion by Champlin, J. 


INFANT—CONTRIBUTORY.—Where an action for 
personal injury to an infant is brought in the name of 
the infant and for his benefit by his parent, as next 
friend, the plea of contributory negligence on the part 
of the parent is no defense. We are unable to sub- 
scribe to the doctrine that a minor four or five years 
of age shall, as matter of law, be charged with con- 
tributory negligence, and barred from recovery in an 
action brought by him, or in his behalf, for an injury 
inflicted upon him by another because he did not ex- 
erclse reascnable care to avoid the injury. A child of 
such age is generally incapable of choosing between 
right and wrong, between good and evil, and between 
care and rashness. From him duties to others are not 
exacted; but from others to him duties are recognized 
and enforced. The rule which exempts a child of 
tender years from responsibility, while it may not ope- 
tate justly in every possible case, on the whole promotes 
the ends of justice, and we follow the authorities which 
hold that a child of the age of appellant is, prima facie, 
exempt from responsibility, but that testimony is ad- 
missible to show the contrary, and that the question 
of capacity in such case is one of fact for the jury, aud 
not one of Jaw to be determined by the court. Rail- 
Toad Co. v. Gladmon, 15 Wall. 401; Railroad Co. v. 
Stout, 17 id. 657; 1 Thomp. Neg. 452, note 6; 2 id. 
1182. The third plea constituted no defense to the ac- 
tion. When an action for the negligent injury of an 
infant is brought by the parent for the parent’s own 
benefit, it may justly be held that the contributory 








negligence of such parent in exposing, or permitting 
his child to be exposed, to danger, may be shown in 
bar of the action, except where the injury to the child 
wus committed wantonly, willfully, or recklessly. It 
is the duty of the parent to guard and protect his in- 
fant child from danger, and this duty is more impera- 
tive in proportion to the weakness and incapacity of 
the child. Failure of the parent to discharge such duty 
is negligence; and if such negligence contributes di- 
rectly or essentially to the child’s being injured, the 
parent is is a concurrent wrong-doer with the party 
inflicting the injury, and his own negligence, with the 
exception above stated, would be a bar to his own suit. 
Beach Cont. Neg., § 44, and authorities there cited ; Iron 
Co. v. Brawley, 83 Ala. 371. But when the action 
is brought, as in the case at bar, by the infant or for 
his benefit, the better rule is that the negligence or 
misconduct of the parent or custodian of the child 
shall not be imputed to the child. Beach Cont. Neg., 
§ 43, and authorities there cited. To charge the child 
with the negligence of the parent or custodian, in such 
case would be, as said by the Supreme Court of New 
York in Lannen v. Gas-light Co., 46 Barb. 264, to visit 
***the sins of the fathers upon the children’ to an ex- 
tent not contemplated in the Decalogue, or in the 
more imperfect digests of human law.’’ Infants have 
legal rights distinct from their parents’ which are 
carefully protected by law, und among these is the 
right to security from personal injuries occasioned by 
the negligence or willful wrong of others. Indeed it 
seems that the negligence‘or dereliction of the parents or 
custodians of children, instead of being a justification 
for others to abuse or misuse the children should have 
a contrary effect, both in law and morals. It was said 
by the Supreme Court of Alabama in Railroad Co. v. 
Hanlon, 53-Ala. 70: ‘* We know of no principle of law 
which will justify a denial of a child’s legal rights be- 
cause of the failure of the parent to extend to him the 
protection which the law demands. When the parent 
fails in this duty there would seem to be greater rea- 
son for extending to the child a higher degree of civil 
protection. * * * Ifachild should be abandoned 
by his parents, thrown out as a mere waif on society, 
it is not possible, it seems to us, that one who negli- 
gently inflicts on it an injury can be heard to invoke 
the parents’ crime to shield himself from liability for 
wrong. It seems repulsive to our sense of justice that 
because the parent is negligent of his child, others may 
with impunity be equally negligent of its helplessness, 
and equally indifferent to its necessities. The law may 
not compel active charity for the relief of the child, 
but it does shield him from positive wrong or neglect.” 
Miss. Sup. Ct., May 15, 1889. Westbrook v. Mobile & 
O. R. Co. Opinion by Arnold, C. J. 


NUISANCE — ABATEMENT — INJUNCTION — PARTY— 
WHARFAGE.—A bill in equity which ,seeks to restrain 
the collection of wharfage is demurrable where it does 
not allege that the landing or right of wharfage has 
been dedicated to the public, or that the public ease- 
ment to the street leading to the landing is interfered 
with by the collection of wharfage, or that the de- 
fendant is not exercising a property right incident 
to the ownership of the fee. It is well settled that a 
fence or other like obstruction erected across a street 
isa public nuisance, and it may be such although the 
obstruction is created under an accompanying claim 
of title to the soil. A right of action at law will lie for 
its maintenance in favor of any one who may sustain 
from it a special or particular injury. For such nui- 
sance an indictment will also lie, and any private per- 
son aggrieved by it may rightfully abate it by removal. 
Stetson v. Faxon, 31 Am. Dec. 123, and note, 132; 
Davis v. Mayor, etc., of New York, 67 id. 186, note, 
203; Harrower v. Ritson, 37 Barb. 303; Milarkey v. 
Foster, 25 Am. Rep. 531. Chaucery however will often 
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assume jurisdiction to abate such a nuisance by pre- 
venting its continuance through the aid of an injunc- 
tion, where the fact of its existence is undoubted. 
This will be done either on the ground of the irrepar- 
able nature of the injury, or to prevent a multiplicity 
of suits liable to be occasioned by its repetition or con- 
tinuance, or other grounds which render the remedy 
at Jaw inadequate. The disturbance of easements, ex- 
isting or threatened, will especially be restrained with 
much favor. 3 Pom. Eq. Jur., §§ 1350, 1351. Acting 
on these principles this court in State v. Mayor, etc., 5 
Port. (Ala.) 279, authorized an injunction to issue re- 
straining the erection of a market-house in one of the 
public streets of the city of Mobile, which was pro- 
nounced to be such an obstruction in the highway as 
to constitute a nuisance. A like jurisdiction exists to 
abate a nuisance already created, the remedy at law 
being inadequate on the ground that one action, or 
even several, may not be sufficient to redress the plain- 
tiffs’ grievances by reason of the continuous nature of 
theinjury. An appeal to the Chancery Court more- 
over isa more orderly method of settling such dis- 
putes, being less apt to lead to breaches of the peace 
than the dangerous attempt to redress one’s rights by 
taking the law in one’s own hands. Town of Burling- 
ton v. Schwarzman, 52 Am. Rep. 571; Hoole v. Attor- 
ney-General, 22 Ala. 190; Steam-engine Co. v. Steam- 
ship Co., 34 Am. Rep. 652; Dumesnil v. Dupont, 68 
Am. Dec. 750. That the city of Demopolis has the 
right to bring this suit is, in our judgment, clear, on 
both authority and principles of reason. Such juris- 
diction was recognized and asserted long ago by the 
English Court of Chancery in Mayor, etc., v. Bolt, 5 
Ves. 129, where an injunction was granted on the ap- 
plication of the corporate authorities of the city of 
London to prevent a nuisance which threatened to be 
dangerous to the lives of the citizens. In Trustees v. 
Cowen, 4 Paige, 510, it was decided that the village of 
Watertown, in its corporate capacity, was so far the 
representative of the equitable rights of the inhabit- 
ants as to authorize the filing of a bill in its name to 
restrain the erection of buildings on a public square 
which were declared to bea public nuisance, and liable 
to be abated as such. So it was held in Town of Bur- 
lington v. Schwarzman, 52 Conn. 181, that one who un- 
lawfully erects a fence across a public street in a town 
and threatens to maintain it, could be restrained by 
injunction at the suit of the town. The court, among 
other reasons, thought that the liability of the town 
to pay damages in case of a person being injured by 
the obstruction a sufficient interest to enable it to ap- 
pear as plaintiff in acomplaint in equity to prevent 
the threatened destruction. Mr. Pomeroy, discussing 
the subject of public nuisances, observes: ‘‘A court of 
equity has jurisdiction to restrain existing or threat- 
ened public nuisances by injunction, at the suit of the 
attorney-general in England, and at the suit of the 
State, or the people or municipality, or some proper 
officer representing the Commonwealth in this 
country.” 3 Pom. Eq. Jur., § 1349. See also 2 Dill. 
Mun. Corp. (3d ed.), § 659; 1 High Inj. (2d ed.), $$ 768, 
769. It is peculiarly appropriate, in our judgment, 
that this jurisdiction should be asserted in this age 
and country at the suit of towns and cities, as it 
harmonizes with the modern American theory of re- 
mitting the governmental management of local affairs, 
as far as convenient and practicable, to the local au- 
thorities; for, as said by a learned judge, ‘the law is 
made for the times, and will be made or modified by 
them.” Railroad Co. v. Applegate, 8 Dana, 289. It is 
needless to add that the action of ejectment for a 
highway by a municipality, even if the right be ad- 
mitted to exist, as held by some authorities, is not a 
complete and adequate remedy in acase of this nature. 
This suit, we hold, was properly brought in the cor- 
porate name of the city of Demopolis. There is another 
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feature of the bill, in addition to its purpose to abate 
the nuisance of obstructing Arch street by a fence 
erected across it. The further theory of the bill, if 
we correctly interpret it, is that the collection of 
wharfage at the lower river landing by the defendant 
Webb is an obstruction of the rights of the public in 
Arch street, which is alleged to run to the low-water 
mark on the river, and therefore to embrace the land. 
ing itself. It is argued that the exercise of this right 
to collect wharfage is a franchise, and being without 
authority of law, itisan obstruction to the free use 
of Arch street, and as such is in the nature of a publig 
nuisance. Does the bill sufficiently negative the right 
of the defendant to collect wharfage, either in conneo- 
tion with their warehouse business, or by authority of 
the original proprietors of the soil who dedicated Arch 
street to the public? The defendants, as owners of 
the warehouse lots or property to the south and east 
of Arch street, it may be admitted, can claim no right 
to collect wharfage as riparian owners. These lots are 
described as bounded by Arch street, and this street 
lies between these lots and the river, extending, as we 
have said, to the low-water mark. As owners of these 
attingent lots therefore, in the absence of any statute 
to the contrary, the defendants by their deed became 
the grantees and owners of the ultimate fee only to the 
center of the street, not to the margin of the river, 
subject of course to the existing easement created by 
the dedication of the street. Railway Co. v. Withe- 
row, &2 Ala. 190; 3 South. Rep. 23, and cases cited on 
page 195. Riparian rights can only attach to the 
ownership of land which is bounded by a navigable 
stream, or in other words, which abuts on the margin 
of the river. Yates v. Milwaukee, 10 Wall. 497; Gould 
Waters, § 148, p. 275. When therefore a street is 
bounded on one side by a navigable river, the owner- 
ship of lots on the other side running to the center, 
the fee of the half of the street bounded by the river 
presumptively remains in the original proprietor, sub- 
ject to the public easement. Banks y. Ogden, 2 Wall. 
57; Municipality, etc. v. Cotton-Press, 36 Am. Dee. 
624. This is upon the principle that a dedication, un- 
aided by statute, does not pass the fee or legal title, 
but only an easement or right of way to the public, 
with such incidental privileges and powers of coutrol 
as may be necessary to make it effective. Forney v. 
Calhoun Co., 84 Ala. 215; 4 South. Rep. 153; Williams 
v. Railroad Co., 69 Am. Dec. 651. As the owner of the 
fee or soil he retains all property rights in it incidental 
to ownership, which do not interfere with the use of 
the street for all reasonable purposes for which it may 
be needed by the public, and not incompatible with 
its improvement or development as required by the 
growth of the town or city of which it is the highway. 
Robert v. Sadler, 104 N. Y. 229: 58 Am. Rep. 498, 501, 
note; Municipality, etc. v. Cotton-Press, 36 Am. Dee. 
624; Lorman v. Benson, 8 Mich. 18; Steam-Engine Co. 
v. Steamship Co., 12 R. I. 348. The right to collect 
wharfage may exist in eitherof two ways: (1) It may 
exist as a franchise conferred by legislative grant. 
Lansing v. Smith, 21 Am. Dec. 89; or (2) it may exist 
as an incident to the ownership of land abutting on a 
navigable river, being a riparian right of the proprie- 
tor, and as sucha right of property subject of course 
to reasonable legislative regulation. Murphy v. City 
Council, 11 Ala. 586; Dutton v. Strong, 1 Black, 23; 
Railroad Co. v. Chase, 43 Md. 23; Steam-engine Co. v. 
Steamship Co., 34 Am. Rep. 652, 666; Ball v. Slack, 2 
Whart. 508. It was declared in the Constitution of 
1868 (art. 1, § 26), and is repeated in article 1, section 
25 of our present State Constitution, “ that all naviga- 
ble waters shal] remain forever public highways, free 
to the citizens of the State and of the United States, 
without tax, impost or toll imposed; and that no tax, 
toll, impost or wharfage shall be demanded or received 
from the owner of any merchandise or commodity, for 
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the use of the shores, or any wharf erected on the 
shores, or in or over the waters of any navigable 
stream, unless the same be expressly authorized by the 
General Assembly.’’ Const. 1875, art. 1, § 25. Weare 
called on to decide what effect this clause of the Con- 
stitution will exert on the rights of the parties defend- 
ant to this suit. It is not contended that the com- 
plainant, the city of Demopolis, is invested with any 
legal authority to conduct the business of wharfing on 
its own account, and without such authority conferred 
by charter it cannot be exercised. Mayor, etc., of Mo- 
bile v. Mogg, 53 Ala. 561. The contention is that the 
dedication of Arch street was a dedication of that por- 
tiou of it including the wharf, and that the exercise of 
the right of wharfage interferes with the easement of 
the public in the street, and being unlawful, because 
without express authority of law, the continuance of 
the business should be enjoined. There may no doubt 
bea dedication of public landing on a wharf as well as 
ofastreet to the public use, if the intention of the 
proprietor to part with his property is made clear and 
unequivocal. Godfrey v. City of Alton, 52 Am. Dec. 
476. Under our decisions, when a person owns land 
on a navigable river, his ownership is held to extend 
so far as to embrace the land between high and low- 
water marks. Williams v. Glover, 66 Ala. 189. But a 
landing or wharf may be private property, and the 
public be permitted to use it by license or fora charge. 
O'Neill v. Annett, 27 N. J. Law, 291. ‘*The result of 
the authorities,” says Mr. Gould in his treatise on 
Waters, ‘‘seems to be that a dedication of land ad- 
joining a river for the purpose of public passage toand 
from the water with perhaps the incidental right of 
temporary deposit or a claim of prescriptive user, for 
the purpose of landing and embarkation, is valid; but 
that the right to incumber the land with lumber, mer- 
chandise, and the like, to a greater extent or fora 
longer time than would be permissible in a highway, 
is neither within the purpose of the dedication nor 
valid as a custom.’’ Gould Waters, § 105, p. 193. In 
this aspect of the law there are several defects in the 
bill fatal to its equity as a bill to enjoin the continu- 
ance of the wharfage business: (1) There is no clear 
and unqualified averment in the bill that the landing 
or right of wharfage was dedicated to the public as 
well as the street. The very reverse is inferable from 
the statement that the upper landing, as to which 
there is no controversy, was public and free. The 
lower landing, the only one in controversy, is alleged 
to have been public, which is not inconsistent with 
its permissive use by the proprietor as auxiliary to his 
own business or for a charge of toll. Gage v. Railroad 
Co., 84 Ala. 224; 4 South. Rep. 415. (2) It is not al- 
leged that the right of the public to an easement in 
Arch street—the right to pass and repass, to open and 
tepair the street, or other privilege of improvement or 
user—is interfered with in any manner by the wharf- 
ing business. (3) The bill does not negative the fact 
that the defendants are exercising, by privity of con- 
tract with the original proprietors, the right which 
may have existed in them to construct a wharf and 
charge tolls at this landing. This as we have said was 
a property right incident to the ownership of the fee. 
If it existed prior to the enactment of the Constitu- 
tion of 1868 and was not abandoned by dedication to 
the public so as to make it free, it could not be taken 
away by legislative enactment without compensation 
to the owner. Municipality, ete. v. Cotton-Press, 36 
Am. Dec. 624. It is not made to appear therefore that 
the constitutional provision in question has abro- 
gated the right of the original proprietor or his assigns 
to conduct the wharfing business here sought to be en- 
joined. It may be observed moreover that the wharf 
itself is not shown to be constructed so as to injure 
the navigation of the river or otherwise render it a 
Public nulsance by preventing convenient access 





through the street. Lansing v. Smith, 2] Am. Dec. 89: 
1 Dill. Mun. Corp., § 106; Dutton v. Strong, 1 Black, 
23. Ala. Sup. Ct., June 19, 1889. City of Demopolis v. 
Webb. Opinion by Somerville, J. 


OLEOMARGARINE—PENALTY—PARTNERS.—(1) Under 
an act of New Jersey, March 22, 1886, providing that 
no person shall sell any oleomargarine or other imita- 
tion of butter, etc., at retail ‘‘ unless he shall first in- 
form the purchaser that the substance is not natural 
butter or cheese, but imitation,” etc., and shall also at 
the time of sale ‘‘ give to the purchaser a card or no- 
tice, printed, on which shall be the name of the sub- 
stance sold, and the name and address of the seller or 
vendor,” the offense is committed by failure to give 
such card or notice, notwithstanding the purchaser is 
at the time of sale orally informed of the nature of the 
substance sold. (2) The next objection is that it does 
not appear that the articles sold were deleterious to 
public health, or that any deception was practiced to 
induce the purchase. The answer to these objections 
is that the statute does not require that they should be 
shown. It merely says that no such substance and 
imitation as are named therein shall be sold or exposed 
or offered for sale, or had in possession for the purpose 
of sale, except as therein prescribed; and in section 10 
“every person who shall violate any of the provisions 
of this act shall be liable to a penalty of $100 for the 
first offense, and $200 for each second or subsequent 
offense.”” Here the enactment that is violated is the 
failure to give notice, and the offense is completed if 
such notice be not given. In Reg. v. Woodrow, 15 
Mees. & W. 404, a dealer in and retailer of tobacco was 
held liable to the penalty imposed by statute for hav- 
ing in his possession adulterated tobacco, although he 
had purchased it as genuine, and had no knowledge or 
cause to suspect it was not so. Chief Baron Pollock 
said: ‘‘If this were the case of provisions, or of any 
matter that affected the public health, it would not be 
at all unreasonable to require a person dealing in 
them to be aware of their character and quality, and 
to be responsible for their goodness. Whether they 
knew it or not, they are bound to take care.’’ In Com. 
v. Farren, 9 Allen, 489, ié was held that a person may 
be convicted of selling adulterated milk under the 
statute, although he did not know it to be adulter- 
ated, and an averment in the indictment that he had 
such knowledge may be rejected as surplusage. The 
law-makers knew it was impracticable in most cases to 
prove this knowledge, and they regarded it as reason- 
able, under the circumstances, that the seller of milk 
should take upon himself the risk of knowing that the 
article he offered for sale is not adulterated. The court 
said it is the same risk which every man takes who 
sells intoxicating drinks; the law making him liable 
to the penalty although it is not proved that he knew 
that the liquors were intoxicating. Com. v. Boynton, 
2 Allen, 160. Undera like statute in Com. v. Evans, 
132 Mass. 11, the same conclusion is stated. In Fitz- 
patrick v. Kelly, L. R., 8 Q. B. Div. 337, on a statute 
against selling, as unadulterated, any article of food 
or drink which is adulterated, and, when mixed with 
uny other substance, selling the same without declar- 
ing such admixture before delivering, and imposing a 
penalty for its violation, on a case stated by the police 
magistrate it was said there need not be an express 
representation or statement that the article is un- 
adulterated. For the general principle of these cases, 
see Boice v. Gibbons, 8 N. J. Law, 324; Halsted v. 
State, 41 id. 552. Other analogous cases might be cited, 
but these will indicate that the words of the act, and 
the intent shown by those words, must governin the 
enforcement of penalties under this statute. (3) The 
last special reason assigned is that the conviction is 
against the two partners in the store where the article 
was.sold, whereas they should have been sued for sey- 
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eral and distinct penalties. But partners are liable in 
solido for the tort of one, if the tort were committed 
by him as a partner, and in the course of the business 
of the partnership. Pars. Parton. 150; Colly. Partn., 
§ 727. It is also well settled that, where two or more 
persons are jointly concerned in doing an act for which 
a penalty is imposed by statute, a joint action may be 
maintained against them, but only one penalty is re- 
coverable. Careswell v. Vaughan, 1 Wms. Saund. 29, 
c.f.; Warren v. Doolittle, 5 Cow. 678; Ingersoll v. 
Skinner, 1 Den. 540; Palmer v. Conly, 4 id. 374; 2 N. 
Y. 182; Burnham v. Webster, 5 Mass. 266. The de- 
fendants were partners, and in the transaction of their 
business at the time and at their store this offense was 
committed. There is no error therefore in joining the 
defendants in this proceeding, and in the judgment 
against them for the one penalty. N. J. Sup. Ct., June, 
1888. State v. Newton. Opinion by Scudder, J. 


TRESPASS—INJURIES CAUSED BY A CRIME.—The Pub- 
lic Statutes of Rhode Island, chapter 204, section 22, 
provides that trespass shall not lie for an injury to 
plaintiff's person, reputation or estate, caused by the 
commission of a crime, until after criminal proceed- 
ings have been begun against the offender, unless in 
cases where such actions could be maintained at com- 
mon law. Held, that ina suit against defendant for 
performing an abortion on plaintiff's daughter, caus- 
ing her death, plaintiff could not recover for loss of 
service consequent on the death without showing crim- 
inal proceedings begun, but could recover for loss of 
services and expenses previous to her death, such dam- 
ages being recoverable at common law, there being no 
evidence that deceased was quick with child, and the 
offense at common law being therefure only a misde- 
meanor. ‘‘ The same act which deprives a master of 
the services of his laborer, or a father of those of his 
child,’”’ says Cooley in his work on Torts, *262, ‘‘ may 
result in the death of the servant or child. In these 
cases the common law gave a remedy for the loss, but 
only for the time iutermediate the injury and the 
death. The master, parent, etc., suing might however 
recover any incidental damages be might have suf- 
fered, such as expenses for medical attendance, care 
and nursing up to that time; but the estimate must be 
confined to the pecuniary loss, and not cover mental 
suffering."’ Osborn v. Gillett, L. R., 8 Exch. 88; Hyatt 
v. Adams, 16 Mich. 180. R. I. Sup. Ct., July 23, 1889, 
Arnold v. Gaylord. Opinion per Curiam. 


—\__>___——__ 


NOTES. 


XTRACTED from The Nation’s review of Reuben 
Davis’ “ Recollections of Mississippi:” In 1832 

he passed from medicine to law, and began its prac- 
tice at Athens with a young wife and but $3 in his 
pocket. What a passion there was in the community 
for litigation is shown by the fact that in four years he 
had saved $20,000. At the spring term of the County 
Court in 1835 he brought four hundred and eighty 
suits. Made district attorney, a frequent source of 
embarrassment was that in criminal suits the mur- 
derer was a personal friend ‘*‘ for whom he had respect 
and friendship,” and whom he thought “ justifiable 
under the circumstances of the killing.”” Once, when 
he had witnessed the murder, his embarrassment was 
so great that he went into court with $500 in his hand 
with which he asked the court to furnish counsel fer 
the prosecution. When another friend, shortly aftér, 
killed his man, Davis resigned his office and tendered 
hia services in his defense. He pulled him through. 
** Since that day,’’ he writes, ‘‘I have defended over 
two hundred cases tried for murder, and never had 
the misfortune to have my man hung.’’ Could any 
statement be more expressive of the quality of mercy 
in the administration of justice? It is very cléar it 





was not strained. Davis himself had never a doubt of 
#man’s right to defend his person or his ‘* honor”’ at 
the risk of another's life. With him it was a word 
and a blow, and if the blow was not first it was nearly 
simultaneous. He could not have been more than 
seventeen when he had his first personal encounter. 
There was a question of precedence of claim upon 
the attention of one of the ladies at a ball: “I no 
sooner withdrew my adversary from the ladies than | 
challenged him to defend himself and assaulted him 
with my pocket knife. * * * This action I have 
never regretted, bolding that a man has a right to de- 
fend his honor whenever and by whomsoever assailed. 
Had I submitted tamely to this insult, my whole 
future career would have been blighted by it, and I 
should have lost all claim to the respect and good 
opinion of my fellow-citizens.’’ Iv 1841 or thereabouts 
he had a characteristic encounter with Judge Howry, 
‘an able jurist and most accomplished gentleman.” 
Some difference arising on a point of law, the judge, 
offended by his pertinacity, fined him 850, whereupon, 
“in a perfect blaze of sudden fury,” he threw his 
pocket knife point foremost at the judge, to the end 
that he might order him to jail—for which insult he 
meant to shoot bim down. The court was suddenly 
adjourned, aud Davis and the judge were dragged off 
in different directions by their friends. Later in the 
day they met at their hotel, and Davis asked an ex- 
planation, which was refused. Then Davis slapped the 
judge’s face, andthe judge seized a claw hammer and 
gave him three tremendous blows upon the head while 
he hacked away blindly at the judge’s throat with his 
knife, which he had recovered. Again separated, 
Davis sent the judge a warning not to appear unarmed 
as he would attack him at sight. He however con- 
cluded not to do so when reminded of a remarkable 
dream he had had the night before, which seemed a 
warning of his death. ‘‘The court met that evening. 
I had put on a fur cap, with the back part before to 
conceal my wounds, and the judge wore his overcoat 
with the collar well drawn up to hide the tokens of 
combat on his person. * * * Ildid not meet Judge 
Howry for seven years after this affair. * * * I 
promptly replied (having been approached in a friendly 
manner) that I thought nothing of the affair; that 
Howry was a gentleman, and that our difficulty was 
casual and without malice. Although it had been a 
death struggle, it had been about almost nothing.” 








COURT OF APPEALS DECISIONS. 


) ar following decisions were handed down Fri- 

day, November 1, 1889: 

Judgment reversed, new trial granted, costs to abide 
event—Elias Wasson, respondent, v. John Pettit.— 
Judgment affirmed with costs—Eliza Schultor, as ad- 
ministratrix, appellant, v. Bowery Savings Bank, re- 
spondent.— Judgment affirmed with costs—in re ac- 
counting of Stephen S. Otis, as guardian, appellant, v. 
Henry Hall, respondent.——Order affirmed with costs 
—John Y. McKane, respondent, v. Brooklyn Citizen, 
appellant.—— Order affirmed with costs— Hattie S. 
Crowell, Henry E. Wells and another, appellants, v. 
Wm. H. Bierds, respondent.——Appeal dismissed with 
costs—Charles G. Boardman and janother, appellants, 
v. David A. Trotter, impleaded, etc., respondent.— 
Judgment affirmed without costs to either party—In re 
will of Louisa M. Ramsdell.— Order affirmed with 
costs—UCharles Hauselt, appellant, v. David Bonnery, 
impleaded, etc., respondent.——A ppeal dismissed with 
costs—Charles G. Stevens and another, respondents, 
vy. John L. Welcher and Marietta R. Stevens, appel- 
lants. —Judgment affirmed with costs—J.A.Goodrich, 
as assignee, respondent, v. Seth L. Clute, appellant. 

The court then adjourned after ordering a recess 
until Monday, November 25, at ten A. M. 








fe iti «a 


ee SS eS SO RO Oe ee eas ee ae eee eee 


eso 








t of 
* at 
ord 
arly 
ban 
iter. 


pon 

ho 
an [ 
him 
lave 


iled. 
hole 
id I 
z00d 
outs 
wry, 
au.” 
dge, 
pon, 
his 
end 
t he 
enly 
1 off 
. the 
ex 
i the 
and 
hile 
. his 
ited, 
med 
con- 
able 
ed a 
ing. 
6 to 
coat 


bide 
} ad- 
, Te- 
8 ac- 
it, Vv. 
sosts 
izen, 
e S. 
8, Vv. 
with 
units, 
[n re 
with 
ery, 
with 
nts, 
ypel- 
rich, 
ant. 
cess 





THE ALBANY LAW JOURNAL. 381 











The Albany Law Journal. 





ALBANY, NOVEMBER 16, 1889. 








CURRENT TOPICS. 





OR some years we have highly esteemed the 
Albany Times as a fair, candid and moderate 
journal, devoid of the ordinary disgusting subser- 
viency and rancor of a party organ. Its independence 
of party at this very moment is quite remarkable. 
Therefore it was like a cold shower-bath to us to 
read the following in a recent issue of the Times, 
succeeding a wise recommendation to have separate 
conventions for judicial nominations: ‘* And this we 
hold, with the belief at the same time which we 
have heretofore expressed, that other things being 
equal, judges should be elected on political lines. 
As the State demands Democratic judges of the 
Court of Appeals, because of the fact that constitu- 
tional questions arise on which political beliefs 
should largely rule, so in the selection of our county 
judiciary politics should not be altogether ignored.” 
These strike us as extraordinary and dangerous 
sentiments, It is the fond belief of a large majority 
of the people that at least our appellate courts are 
beyond the reach of political influence, and free 
from party bias. The State has not uniformly de- 
manded Democratic judges of the Court of Appeals 
—that is to say, a majority, which is what the 
writer evidently means. The court has been Re- 
publican within a few years, and perhaps would 
have continued so had not Judge Folger gone to 
Washington. The last Democrat elected got but 
some twelve thousand majority in a vote of perhaps 
amillion. The Constitution carefully provided that 
at the outset the court should have a representation 
of both parties. When has a constitutional ques- 
tion arisen upon which political beliefs should rule? 
When could it arise? Never, in the whole history of 
the court. Never, except in the Tweed case, has 
there been any suspicion that politics biased any of 
its decisions, and even there the suspicion was 
ridiculous, because the Republicans joined with 
their Democratic brethren. If the Elevator case 
could be deemed to have a political complexion, 
the decision of it certainly had not. Such an asser- 
tion may be true in a large sense of the Federal Su- 
preme Court, but never of our State courts. In 
fact, except upon tariff and rum, there is no essen- 
tial difference between the parties, and we are not 
certain that there is much about rum, for as to that, 
one is afraid and the other dares not. The Times 
does our judges injustice in seeking to lead the 
people to believe that they are to be influenced by 
political considerations. We think the judges would 
feel hurt by the imputation. It is true that some of 


our best judges have been warm partisans before 
they went on the bench, but although none the 
Vor. 40— No. 19. 





worse, they were none the better for that. Church, 
Allen, Grover, Folger suppressed partisan inclina- 
tions when they became judges, They ceased to 
care much for politics, and such, we believe, is the 
fact as to the present bench, and as to the General 
Terms generally. Ata distance from the people, 
their ears grow unaccustomed to the noise of party 
strife. Their intellects move in a serener and higher 
atmosphere. They know and care little about 
party movementsand machinery. The Zimes ought 
not to encourage any belief to the contrary, for if 
the people lose faith in their judiciary, to what else 
can they pin it? What is so hateful to every man 
as a political judge? What is so dangerous and 
detestable as a political court? We feel sure that 
our intelligent and independent neighbor has spoken 
unadvisedly and unreflectingly on this subject, and 
that it will hasten to disavow or explain. 


Judge Arnoid, of the Mississippi Supreme Court, 
has brought an honorable judicial career to an end 
by resignation. The following, from his letter of resig- 
nation to Governor Lowry, is a noteworthy tribute to 
the benign and controlling influence of the judiciary, 
and to the docility of the public submission to magis- 
tracy: “I beg to add, that experience has deepened 
my conviction of the value and importance of the 
judicial department of government. If I were asked 
to-day what are the best features and fruits 
of our free institutions, I should answer unhesi- 
tatingly the competent and independent judge, 
and the impartial jury, contemplated by our 
Constitution and laws. Whatever else may happen, 
as long as the judiciary is pure and independent, 
there is a refuge for liberty and security for private 
rights. Without purse, or sword, or patronage, it 
maintains its rank and dignity on its merits, and 
inspires more respect, confidence and veneration 
than any other department of government. And 
may it always be so, in Mississippi and in America. 
In my observation, respect for and submission with- 
out complaint to judicial authority, is a prevailing 
characteristic of the people of Mississippi, and it is 
worthy of remark that this characteristic is shared 
in a striking manner by the colored people. While 
on the Circuit for eight years, commencing in 1876, I 
never witnessed an instance of disrespect or resist- 
ance, by white or black, to the process or authority of 
the court; or of misbehavior or intentional disturb- 
ance, by white or black, in the court-room; nor was 
there a case in which a jury, grand or petit, or a juror, 
white or black, was charged with or suspicioned of 
being-guilty of corruption or willful disregard of 
duty.” The governor, in response, comments in 
fitting terms on the judge’s distinguished talents and 
services. The judge is to resume practice, probably 
on account of the insufficiency of the salary. Slen- 
der salaries give slender encouragement to good tal- 
ent to go upon the bench. 


The absurdity of the restrictions put upon the 
judges in some of the States, so vigorously com- 
mented on by Judge Brown in his recent paper read 
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before the American Bar Association at Chicago, is 
well illustrated by the following syllabus of a Geor- 
gia case, reported in 9 South-Eastern Reporter, 1101: 
‘*A charge that ‘every man’s house is his castle;’ 
that ‘this is an old expression, and comes down to 
us from those feudal times when the grand people 
lived in large and fortified houses, which were called 
‘castles.’ In these castles they resisted any entrance 
except by permission. From this source has come 
the expression that ‘every man’s house is his cas- 
tle.’ In accordance therewith every man’s abode, 
however humble, is his castle; as is said, ‘Even 
though the winds of heaven may blow through it, 
and the rain pour into it, the king of England can- 
not enter it,’ is not argumentative, and does not pre- 
sent the law at more length than defendant was 
entitled to.” Hammond v. Hightower. 


We have received the Bankside edition of 
Shakespeare’s ‘‘ Much Ado about Nothing.” It has 
no special interest for lawyers. Possibly the title 
will suggest the character of many lawsuits. The 
presenf edition is edited by Mr. William H. Flem- 
ing, who gives an interesting introduction concern- 
ing the statute of James I, on ‘‘The Abuses of 
Players.” Mr. Fleming believes that the dramatist 
has some peculiar influence with the censors which 
enabled him to have his plays acted unques- 
tioned, and very soundly concludes that the 
author did not intend to satirize the Puritans 
in the character of Malvolio, contrary to the 
opinion of Gervinus, whom he styles the ‘‘ prince 
of commentators.” In this estimate of Gervinus we 
by no means agree. Some remarks on the title of 
the play might have been acceptable, if for no other 
reason than to refute Richard Grant White’s absurd 
theory that it should be “‘ Much Ado about Noting.” 
White was generally right, but when he was wrong 
he was very wrong. 

—__.——____—— 


NOTES OF CASES. 


N Harrison v. Nicollet Nat. Bank, Minnesota Su- 
preme Court, October 18, 1889, it was held that 

a draft for money drawn on a bank, payable at a 
day subsequent to its date, and subsequent to the 
date of its issue, is not a *‘ check,” but a “ bill of 
exchange,” and is entitled to days of grace. The 
court said: ‘‘ The question is one which has given 
rise to considerable discussion and some conflict of 
opinion. About all the law there is on it, as well 
as all the arguments on each side, will be found in 
Morse Bank. (3d ed.), § 381 et seg. The two princi- 
pal authorities holding such an instrument a check 
are In re Brown, 2 Story, 562, and Champion v. 
Gordon, 70 Penn. St. 474. Both of these are en- 
titled to great weight, but they stand almost alone, 
the Supreme Courts of Rhode Island (Bank v. Whea- 
ton, 4 R. I. 30) and perhaps of Tennessee being, so 
far as we know, the only ones which have adopted 
the same views. All othercourts which have passed 
upon the question, as well as the text-writers, have 





almost uniformly laid it down that such an instru- 
ment is a bill of exchange, and that an essential 
characteristic of a check is that it is payable on de- 
mand. This was finally settled, after some conflict 
of opinion, in New York — the leading commercial 
State of the Union — in the case of Bowen v. Newell 
(several times before the courts), 5 Sandf. 326; 2 
Duer, 584; 8 N. Y. 190, and 13 id. 290. See also 
Morrison v. Bailey, 5 Ohio St. 13; Woodruff v. Bank, 
25 Wend. 673; Minturn v. Fisher, 4 Cal. 36; Bradley 
v. Delaplaine, 5 Harr. (Del.) 305; Bank v. Henderson, 
46 Ga. 487; Ivory v. Bank, 36 Mo. 475; Work v. 
Tatman, 2 Houst. 304; Hawley v. Jette, 10 Or. 31; 2 
Dan. Neg. Inst., §§1 573-1575; Morse Bank., supra. 
Nearly every definition of a check given in the 
books is to the effect not only that it must be drawn 
on a bank or banker but that it must be payable on 
demand. 1 Rand. Com. Paper, § 8; Byles Bills, 13; 
2 Dan. Neg. Inst., § 1566; 1 Edw. Bills, § 19; Big. 
Bills & N. 116; Chalm. Dig. Bills & N., art. 254; 
Shaw, C. J., in Bullard v. Randall, 1 Gray, 605; 
Bouv. Law. Dict.; Burrill Law Dict. Occasionally 
the expression is used ‘ payable on presentation,’ 
but evidently — except perhaps in Story on Bills — 
as synonymous with ‘payable on demand.’ As the 
question is a new one in this State, we would not 
feel compelled to follow the majority if the better 
reasons were with the minority. Perhaps the weight- 
iest argument in favor of holding such an instru- 
ment a check is the practical one advanced by 
Sharswood, J., in Champion v. Gordon, viz., that 
if held to be a bill of exchange, the holder might 
immediately present it for acceptance, and if not 
accepted, he could sue the drawer, or if accepted, it 
would tie up the drawer's funds in the hands of the 
bank, and thus, in either case, frustrate the very 
object of making it payable at a future day. In 
answer to this, it may be said that the drawer, if he 
wished, could very easily avoid such consequences 
by inserting appropriate provisions in the instru- 
ment. On the other hand, if we hold that an in- 
strument not payable on demand may be a check, 
we are left without any definite or precise rule by 
which to determine when the paper is a check, and 
when a bill of exchange. The fact that it is drawn 
on a bank is not alone enough to distinguish a check 
from a bill of exchange, for nothing is better settled 
than that a bill of exchange may be drawn on a 
banker. Neither will the fact that the maker writes 
it on a ‘blank check’ be any test, for the kind of 
paper it is written on cannot control the import and 
legal effect of its words. ‘Neither can the question 
whether it is drawn against a previous deposit of 
funds by the drawer with the drawee furnish any 
criterion, for nothing is clearer than that a bill of 
exchange, as well as a check, can be drawn against 
such a deposit, and that an instrument may be a 
check although the drawer has no funds in the hands 
of the drawee. Neither will it do to say that if it 
is entitled to grace it is a bill, but if not entitled to 
grace it is a check, because the legal character of 
the instrument has first to be determined before it 
can be known whether or not it is entitled to grace. 
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In short, if we omit from the definition of a check 


the element of its being payable on demand, bank- 
ers and business men are left without any definite 
rule by which to govern their action in a matter 
where simplicity and precision of rule is especially 
desirable. It might be expedient to enact, as has 
been done in New York and some other States, that 
all checks, bills of exchange, or drafts, appearing 
on their face to be drawn on a bank or banker, 
whether payable on a specified day or any number 
of days after date or sight, shall be paysble on the 
day named in the instrument without grace; or 
what might be better still, to abolish days of grace 
altogether as ausage which has already long outlived 
the condition of things out of which it had its origin. 
But it isa matter for Legislatures and not for courts. 
We are therefore of opinion that the better rule is 
to hold that such an instrument is a bill of exchange, 
and hence entitled to grace. We may add that it 
is always desirable that the decisions of the courts 
should be in accord with the business usages and 
customs of the country. Such usages are entitled to 
special weight on a question like this, for the whole 
matter of grace on bills and notes had its origin in 
the usage of bankers. And so far as we are advised, 
the general practice of bankers in this State has 
been to treat instruments like this as bills of ex- 
change and not checks.” 


ln Dale v. See, New Jersey Supreme Court, 
October 15, 1889, it was held that a manufacturer 
sent silk braids to a dyer to be dyed. On bills pre- 
sented by the dyer for the work done was printed a 
notice: ‘All claims for deficiency or damage must 
be made within three days from date; otherwise not 
allowed.” Held, that the notice, although brought 
to the knowledge of the manufacturer, did not bind 
him, and that he might bring a suit for damages for 
defective workmanship, although no claim for dam- 
ages was made within the time mentioned. The 
court said: ‘The defendants received the plain- 
tiff’s goods upon a bailment locatio operis faciendi to 
do work upon them fora reward. Incident to such 
a bailment, and from the act of employment, the law 
implies an undertaking that the work shall be done 
with due care and competent skill. The duty of 
the bailee in the premises is a non-contract obliga- 
tion imposed by law, and the parties may by express 
contract enlarge, abridge, qualify, or supersede the 
obligations which otherwise would arise from the 
bailment by implication of law. The defendants 
claim that they were not liable for the damages 
occasioned by unskillful workmanship unless a claim 
for such damages was made within three days after 
the re-delivery of the goods to the plaintiff, or, rather, 
within three days after the delivery of the bill for 
the work done. Stipulations or conditions that a 
carrier or telegraph company shall not be liable for 
damages unless claim be made within a limited time 
after the goods or message were delivered for trans- 
mission have been held to be valid when reasonable, 
and binding when brought home to the shipper of 
the goods or the sender of the message. Lewis v. 





Railroad Co., 5 Hurl. & N. 867; Hepress Co. v. Cald- 


well, 21 Wall. 264; Wolfv. Telegraph Co., 62 Penn. 
St. 83; Young v. Telegraph Oo., 65 N. Y. 163; Ellis 
v. Telegraph Co., 13 Allen, 226. But in all the 
cases in which stipulations or conditions of this 
character have been held to be contracts, they were 
contained in or made part of the original contract of 
bailment. Notices of such conditions, printed at 
the head of shipping receipts, or in the headings of 
the paper on which the telegram is wzitten, have 
been held to amount to contracts. But a notice 
given after the goods or message are delivered and 
received cannot have any such effect. The contract 
implied by law arises immediately when the bail- 
ment is accepted, and notice subsequently given 
would be inefficacious to establish a contract for the 
want of mutual assent and sufficient consideration. 
Thus, if goods be delivered to and accepted by a 
carrier without an express contract, he cannot dis- 
charge himself from the liability implied by law by 
subsequently transmitting to the shipper a contract 
of affreightment qualifying his liability. Gott v. 
Dinsmore, 111 Mass. 45; Bostwick v. Railroad Co., 45 
N. Y. 712; Guillaume v. Trans. Co., 100 id. 491. 
Upon a bailment of goods for work and labor upon 
them the contract between the parties arises imme- 
diately upon the delivery of the goods to the bailee; 
and upon the completion of the work for which the 
bailment was made, it is the duty of the bailee to re- 
turn the goods to the owner’ He cannot prescribe 
the conditions under which he will perform that 
duty. Notice by the bailee, with the return of the 
goods, or with his bill for the work done, qualifying 
his liability for defective workmanship, are terms of 
his own dictation. His refusal to restore the goods 
to the owner except upon those terms would be 
wrongful; and, although the owner should accept 
his goods with knowledge of the terms proposed, no 
contract would arise therefrom. The transaction 
would lack the consideration necessary to support a 
contract. * * * The evidence offered was in- 
sufficient to establish a general usage of the trade. 
All that was proposed on that subject was to show 
that such notices have been uniformly printed on 
all the bills rendered by the defendants to their 
customers from prior to this transaction to the pres- 
ent time. Nor was it proposed to be shown that 
the plaintiff had knowledge of the defendants’ 
course of business in that respect. Whatever foun- 
dation the defense could derive from the evidence 
excluded rested upon the isolated transactions be- 
tween these parties —the notices on the bills de- 
livered to the plaintiff, and his knowledge that they 
appeared on those bills. From what has already 
been said it is apparent that no one of these notices 
of itself constituted a contract with respect to the 
work to which the bill on which it was printed was 
applicable. When the first bill was sent to the 
plaintiff the notice on it was a nullity. So with the 
second, and so with each of the bills in the series. 
As these bills came in from time to time, while the 
plaintiff knew the notice was upon them, it must be 
assumed that he also knew that the notice was in 
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law a nullity, and in legal effect only an announce- 
ment by the defendants in terrorem of their intention 
to resist claims for damages not made within three 
days, and the plaintiff was justified in so regard- 
ing 1. Each of these notices being in itself a 
nullity, itis inconceivable how, upon any legal prin- 
ciple, the frequency with which they were repeated 
could create out of them a contract on the part of 
the plaintiff without a scintilla of evidence of assent 
to the terms expressed in them. Notices of similar 
import, such as all claims for shortage or breakage 
must be made in so many days, are not uncommon 
in invoices of goods sold, and in bills given by car- 
riers on the delivery of goods to the consignee; and 
I am not aware that such notices have by any judi- 
cial decision been recognized as having any validity 
whatever, unless supplemented by some evidence 
that the original purchase or shipment was made 
upon such terms.” 


—_—.__— 


SPIRITUALISM IN WILLS. 


'NHE late case of Middleditch v. Williams, in the New 

Jersey Prerogative Court, decided by Van Vleet, 
Vice Ordinary, is of very great importance upon the 
subject of Wills and their validity. 

The will was made by the testator under the belief 
that its provisions were desired and directed by the 
spirit of his deceased wife, communicated through a 
medium. 

The learned judge correctly holds the following 
propositions: 

1. That a will may be contrary to the principles of 
justice and humanity, yet if there was testamentary 
capacity, and no fraud or undue influence, the will 
must be upheld. 

2. That believing a thing upon false evidence, or 
insufficient evidence, is not an insane delusion. 

8. That an insane delusion is where a person con- 
ceives something extravagant to exist which has no 
existence, something which springs up spontaneously 
in the mind, and is not the result of evidence of any 
kind. 

4. That mania does not per se vitiate any trans- 
action, for the question is, whether such transaction 
has been affected by it. (Of course monomania, some- 
times called ‘ partial insanity,”’ is here meant; and 
thus the case only states the familiar doctrine that to 
vitiate a will the monomania must bave influenced or 
determined the testator in making the will.) 

5. That belief in Spiritualism —that is, that the 
spirits of the dead can and do communicate with the 
siving—is not an insane delusion. 

The will was upheld. Every proposition as above 
stated is sound law. Yet itis submitted that the con- 
clusion reached was incorrect, and that the judgment 
was the result of a failure to allow the ‘elasticity ” of 
the law to expand and adapt itself, not only to real 
advances in modern life, but to guard against things 
which, because not demonstrable, are at least not a 
part of life, so far as we know it; things which in the 
present state of knowledge cannot be made the basis 
of morality, social duties and legal rights. The system 
of legal reasoning adopted by the court was well estab- 
lished before modern Spiritualism had become a be- 
lief among men and women, and was adopted in order 
to reach a correct determination, in each case, of the 
question whether the paper offered was the will of the 
deceased. That is the ultimate question for solution 
in all cases. 

In the case referred to it is manifest that there was 





enough to invalidate the will, except for the ruling 
that a belief in Spiritualism is not per se insanity, not 
even monomania. And yet this belief gets upon record 
a will that was not the will of the deceased. That is not 
a satisfactory result. ; 

The case can perhaps be better understood by a few 
quotations: 

“The testator was a believer in Spiritualism ; that is, 
he believed the spirits of the dead can communicate 
with the living through the agency of persons called 
‘mediams,’ and who possess qualities or gifts not pos- 
sessed by mankind in general. The proofs show that 
the testator stated to several persons, prior to the exe- 
cution of his will, that the spirit of his dead wife had 
requested him, through a medium residing in Forty- 
sixth street in the city of New York, to make provi- 
sion for his mother-in-law in his will. To one person 
he said that his wife's spirit had requested him to give 
alljhis property to her mother, and to do itin such a way 
that none of his relatives could get it away from her. 
To the same person he said, at another time, that the 
spirit of his wife was constantly urging him to make a 
will in favor of her mother. To another person he said 
that the spirit of his wife had requested him tv be 
good to her mother, and see that she was made com- 
fortable during the remainder of her life, and he also 
said he intended to make a will, leaving enough to his 
mother-in-law to make her comfortable, because his 
wife wanted him to do so.”’ 


————— 


* * 7 + + * * * a 
“The utmost length to which any court has as yet 
gone on this subject is to declare that a belief in Spirit- 
ualism may justify the setting aside of a will, when it 
is shown that the testator, through fear, dread or 
reverence of the spirit with which he believed himself 
to be in communication, allowed his will and judgment 
to be overpowered, and in disposing of his property 
followed implicitly the directions which he believed 
the spirit gave him; but in such case the will is set 
aside, not on the ground of insanity, but of undue in- 
fluence. Thompson v. Hawks, 14 Fed. Rep. 902.” 
* * * * * * * * 
“There is no evidence in this case which will sup- 
port a conclusion that the testator, at the time he exe- 
cuted his will, was subject to an insane delusion. Nor 
do I think there is any evidence in the case which will 
support a judgment declaring that the will in question 
is the result of undue influence. There is no proof 
tending to show what influence the spirits or medium 
exercised over the testator in making his will, except 
that which proceeded from the testator’s own mouth. 
His declarations are competent to show the condition 
of his mind, but not to prove undue influence against 
either persons or spirits. Rusling v. Rusling, 36 N. J. 
Eq. 603-607.” 
* * * * * * * * x 
‘“‘Neither the medium, nor Mrs. Williams (the 
mother-in-law), nor any other person who was present 
at any of the seances, has been examined as a witness. 
No legal evidence of what occurred at any of them is 
before the court. The charge of undue influence is 
mainly directed against Mrs. Williams. She is said to 
be a believer in Spiritualism, and the proofs show that 
she went with the testator frequently when he went 
to the medium to consult the spirit of his dead wife. 
There are some things in her conduct which are calcu- 
lated to create strong suspicion. Without apparent 
cause she seems to have entertained feelings of strong 
dislike toward all the testator’s relatives.” 
* * * * * ok * oe * 
“These things naturally breed suspicions and create 
fears. They show that it is possible that every mes- 
sage that the testator received, purporting to come 
from the spirit of his dead wife, came not from the 
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dead but from the living; and that every thing that 
was done to dispel the testator’s doubts, and to induce 
him to believe in the reality of the spiritual manifesta- 
tious which he witnessed was, from beginning to end, 
a prearranged scheme of deception and fraud. But 
there is no proof in the case which will support a judg- 
ment that such was the fact. There is enough to raise 
a strong suspicion, but not enough to produce convic- 
tion. Undue influence, like fraud, cannot, in a case 
where no relation of trust exists, be presumed, but 
must be proved. I strongly suspect that the testator 
was duped. It may also be true that he was unduly 
influenced. I believe that the examination of Mrs. 
Williams or the medium, as a witness, would in all 
probability have made many things which now seem 
dark and obscure plain and clear. The question how- 
ever whether or not the paper in question is the will 
of the testator, must be decided by the evidence be- 
fore the court.” 

The importance of this judgment cannot well be 
overrated. Therule it adopts, if approved and fol- 
lowed, will add a new stimulus, increased activity, in- 
genuity, avarice and rapacity to the army of “ spirits ” 
that talk or write to us through ‘‘mediums.” The family 
of this testator was robbed and plundered by them. 
How many other families are yet to be victimized in 
the same way? 

Law, in seeking to ascertain facts, for the purpose of 
basing judgments on those facts, must keep within the 
domain of verifiable human knowledge. Here the 
leading fact, well enough established, is that the tes- 
tator believed in Spiritualism, and made his will under 
the influence of what he supposed a communication 
from the spirit of his dead wife. The mildest thing that 
can now be said of Spiritualism is that it is not known 
to be true, aud probably cannot be proved to be true. 
Therefore a will that comes into court out of the 
spiritual world does not come with the verifiable safe- 
guards required by the law. But suppose that Spirit- 
ualism be not only true, but that it has been thoroughly 
and indisputably proved to be true, has become as 
much an accepted fact as the Copernican system of 
astronomy, or the circulation of the blood, two discov- 
eries for which great leaders in science suffered. Then 
what? Can it be allowed that a spirit over whom we 
have no more control than we have over the winds, 
shall send a will into court; call it my will, and have 
it probated as such, give my estate to strangers and 
beggar my children? Law is of the earth, earthy. It 
is for things as we see them, to control things as we 
know them. If our estates are to be disposed of by 
“spirits” speaking through ‘‘mediums,’’ why shall 
we not open a spiritual polling place and go there and 
vote as directed? And if our departed friend was en- 
titled to vote while visible here on earth, incumbered 
by that despicable tabernacle of clay, why not open 
the ballot-box to the reception of his ghostly ballot on 
election day, now that he has ‘become so etherealized 
and sublimated as to rise superior to all the base con- 
siderations that might have influenced him here? 
True this would require an amendment of the Consti- 
tution and statutes. That is to say, spirit voting is not 
now provided for and allowed by law. No more is 
spirit will-muking—at least not that spirits may make 
wills for other people. Let them devise their own 
property, if they have any, aud send their wills in for 
probate when they die— though their dying might 
shake the faith of some who now consult them. 

Could not the learned judge have reached a correct 
decision by a short cut? Thus: Belief in Spiritualism 
is not insanity, because it is merely believing on false 
or insufficient evidence. But if a man makes a will 
under such belief, then his will is made under an 
“undue influence,’’ because it is an influence which 





courts, in our present state of knowledge, cannot ] 


recognize except in its results which are the same as of 
insanity. Orthus: Belief in Spiritualism is not in- 
sanity; but a will made under the belief that a spirit 
directed it is nevertheless made under the influence of 
monomania, because while believing in the fact of 
spiritual communication is not insanity, yet believing 
in the right of a departed spirit to rob a man’s chil- 
dren, to enrich his mother-in-law, is an insane delusion. 
Or thus: “ Belief in Spiritualism is not insanity. 
Indeed Spiritualism is an established fact. But we 
(the court) are not yet in the spirit land. We have to 
deal with men and things as we know them and as the 
law directs. The question is, was this will freely made 
by a man who once lived but is now dead? His spirit 
has not come back to tell us that he really made the 
will; and it is in proof before us that he thought the 
spirit of his dead wife told him to make it as he did. 
We most implicitly believe that she did so. Nay, we 
will go further and say that we believe the law ought 
to provide for legalizing such wills. But the law is 
conservative. It moves slowly. It lags behind the 
advanced thought, and even the necessities of an im- 
proving civilization, an ever-widening intelligence; 
and as we are here to administer, and not to make the 
law, we reluctantly refuse the probate of the paper in 
question as the will of the deceased.” 

If either of the three forms of reasoning would be 
new, 80 are the facts, and facts are the things we have 
to deal with in this unspiritual world. 

The case under review excites reflections on prob- 
lems that have been pondered by men since the dawn 
of history—how much longer we know not. Some one 
has said: ‘‘ Existence is the sum of mysteries.”” And 
so itis. If we try to account for life by ‘evolution ”’ 
out of dead matter, the mutter yet needs to be ac- 
counted for. If we account for both by reference to 
an Almighty intelligence, power and will, the mystery 
remains; for experience and holy writ unite in testi- 
fying that ‘‘no man hath seen God.” Some one else 
has said that ‘‘ we know more of spirit than we do of 
matter.” Assuming the truth of the duality of exist- 
ence implied in the proposition, it is true, at least as 
to things in this life. We know absolutely nothing of 
the ultimate nature and constitution of the penholder 
in our fingers, or the ink and paper we spoil in trying 
to express our disseut from a learned judge’s decision. 
But we know that we doubt. And herein lies our 
greater knowledge of spirit than of matter. Des Cartes 
said: ‘* Dubito, ergo Cogito.’’ But he said a far 
greater and more momentous thing: ‘Cogito ergo 
sum ;”’ three words that weigh more than some entire 
volumes on ‘“ metaphysics.” 

“Tam” and “I think” are the best known facts of 
existence. Given the truth of duality, the separate- 
ness of mind and matter, in quality and in kind, we 
at once perceive that it is just as possible that the in- 
dividuality, the personality, expressed in “I think,” 
may exist after the death of the body as that it should 
exist now. Most people believe that it will. This be- 
lief is not ground for the imputation of weakness, much 
less of insanity. On the contrary, the common law 
held that a man who believes this, and also believes in 
future punishment, is at once a safer witness for the 
truth and a better man than one who does not so be- 
lieve. From this belief to a belief that departed spirits 
commune with us while we live here, is but a short 
step, if only there be any evidence whatever to sustain 
it. In the popular conception of it, “‘ evidence” is an 
extremely indefinite thing. What would convince 
some very good people would only cause asneer among 
scientific men and trained lawyers. Nevertheless, it 
has convinced some, and hence this believing a thing 
on wholly insufficient evidence is properly held to be 
not an insane delusion; though it must be admitted 
that the fact that the spirit generally speaks, or writes, 
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or raps through a **medium”’ who is a tallow-faced 
hag, or a long-haired man with clammy hands, instead 
of communing directly with the loved ones here; and 
the fac. that when the spirit does “‘ materialize’ and 
move and talk in propria persona, a firm hug and a 
ruthless tearing away of drapery always reveals a 
woman still “in the flesh,” and as much opposed to 
dying as the rest of us, ought to make the believers 
more sceptical—at least careful. 

If such a belief must be held to be no evidence of 
insanity, is there no mode of legal reasoning by which 
courts, without legislative intervention, can protect 
children and grandchildren against a mother-in-law to 
whom the spirit of the dead wife has implored the 
husband to give his property? Cannot such a disgust- 
ing fact be used as a side light while looking into the 
will itself for evidences of testamentary capacity or 
incapacity? The real question is, not whether Spirit- 
ualism is true, or whether believing in it is an insane 
delusion. It is whether a will made under its influence 
is a real will, or a safe thing for the world as we know 
it. Would there be any judicial violence done by 
courts saying plumply that when a man surrenders 
himself to this sort of unproved and unknowable thing 
and his will is traceable to the influence of this belief, 
that then he lacks testamentary capacity? Instead of 
standing in fear, dread and awe of the spirit, he loved 
its converse. And just because he loved it and was 
controlled by it, was it not an “‘undue influence?” 
Are we to be put to the hazard of swearing the medium 
and the mother-in-law to show what occurred at the 
seances? And when, as of course, they testify that 
they used no influence, but only communicated a real 
message from a real spirit, are we to believe it? Is it 
not enough that the testator himself says he had the 
message? And suppose we do believe it, and suppose 
it is all true, is the case any better? Is Spiritualism, 
in any view of it, a part of the practical realities of 
this life, as we know them; a a basis for ethics, for 
family settlements, for testamentary disposition? 
Does not the question remain as heretofore; was it}his 
will? If the testator says he was thus influenced, what 
more do we want? If he was mistaken in thinking his 
will was dictated by the spirit of his dead wife, not to 
say defrauded into so believing, ought it not to be re- 
jected? And if in fact dictated by her, ought it not 
equally to be rejected? It was not his will. 

Geo. H. YEAMAN. 
a 
CORPORATIONS—AUTHORITY OF AGENTS— 
EVIDENCE—APPEAL—REVIEW. 


NEW YORK COURT OF APPEALS, SECOND DIVISION, 
JUNE 4, 1889. 


Wr1son v. Kines Country ELEVATED RAILROAD Co. 
8., who assumed to be defendant’s chief engineer, first called 
plaintiff's attention to the subject of becoming a contractor 
to construct the road, and introduced him to L., who was 
said to be one of defendant's counsel, and L. submitted a 
proposed contract to plaintiff. Plaintiff was soon after in- 
formed that the contract was to be let to D., but that 
plaintiff should be the latter’s sub-contractor in such a 
manner as to be subrogated to his rights. A subsequent 
meeting of defendant’s board of directors approved the 
contract with D., anda proposed agreement by D. with 
plaintiff was also approved, and the board agreed to 
accept plaintiff as subrogated to D.’s rights and liabilities 
on the execution of the contract with D. by plaintiff. At 
the same meeting L. and S. were appointed counsel and 
chief engineer respectively of defendant, and L. sent 
plaintiff a copy of the resolution concerning D.’s contracts 
with the company and plaintiff. L. and S. had been pre- 
viously designated as counsel and engineer in a printed 
circular, but had not been formally appointed such. 
Plaintiff's advances and services were given with the 
knowledge and consent of 8. and L., and were essential 





in preparing to construct a railroad, and drawings paid | 





for by plaintiff were approved by defendant's president. 
The construction of a railroad was defendant's only im- 
mediate object, and plaintiff had a practical knowledge 
of that business. Another person, who represented the 
stockholders, was active in the negotiations with plaintiff. 
Held, that plaintiff was entitled to assume that the per- 
sons with whom he dealt represented and acted with the 
authority of defendant, and that on defendant's refusal 
to award him the contract, he could recover for his 
services and expenditures. 

Where a referee receives evidence on condition that other 
evidence will be given to render it competent, and no 
motion is afterward made to strike it out, it will not be 
assumed on appeal that the referee considered said 
evidence. Error in the admission of evidence which is not 
within the purview of a general objection, and to which 
no specific objection is made, cannot be considered on 
appeal. Error in the admission of a memorandum book, 
not set out in the record, cannot be considered under a 
general objection on appeal. 


PPEAL from a judgment of the Supreme Court, 
General Term, First Department, affirming judg- 
meut for plaintiff entered on the report of a referee. 


P. Mitchell and A. J. Skinner, for appellant. 
James M. Townsend, for respondent. 


BRADLEY, J. Thedefendant was organized asa cor- 
poration about the year 1879, and its purpose was to 
construct and operate an elevated railroad in the city 
of Brooklyn. The plaintiff, in June, 1882, contem- 
plated taking a contract for the construction of the 
road, and with that view thenceforward, until in 
March, 1883, devoted his time and attention to the 
matter, and advanced and expended some money in 
that behalf preparatory to making of such contract 
and to the performance of the work of construction. 
He, having finally failed to obtain the contract, 
brought this action to recover the amount of money 
advanced and expended, and compensation for his ser- 
vices so rendered by him in contemplation of having 
the contract, and the opportunity to perform it. 

The main question on the merits is, whether there 
was any agreement made with the plaintiff by the de- 
fendant, or by persons having authority to represent it 
in doing so, that he should be employed to do the 
work of construction of the road, and whether the 
plaintiff's services and money were bestowed and ex- 
pended at the request of the defendant. The referee 
found those facts with the plaintiff, and that his ser- 
vices were rendered, and the money paid out and ex- 
pended by him, in reliance upon such agreement of the 
defendant, and that on March 15, 1883, the plaintiff, 
without his fault, was duly notified to do and pay 
nothing further on account of the defendant, and the 
contract which the defendant undertook to make with 
the plaintiff was not made. The contention of the de- 
fendant’s counsel is, that those findings of the referee 
had no support in theevidence. The defendant’s pur- 
poses could be manifested only through agencies duly 
authorized, or having apparent authority, to represent 
it; and persons dealing with the officers of a corpora- 
tion, or with persons assuming to represent it, are 
chargeable with notice of the purposes of its creation 
and its powers, and with the authority, actual or ap- 
parent, of its officers or agents with whom they deal; 
and, when they seek to charge the corporation with lia- 
bility upon a contract made apparently in its behalf, 
the burden is upon them to prove the authority of the 
person assuming to act as such officer or agent to so 
make it. Adriance v. Roome, 52 Barb. 389; Alexander 
v. Cauldwell, 83 N. Y. 480; Woodruff v. Railroad Co., 
108 id. 39. 

The question of authority was evidently one of some 
difficulty upon the evidence, but, since the referee has 
found the requisite facts to support the conclusions of 
law, all reasonably permissible intendments will, on 
this review, be allowed to sustain, so far as they may, 
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his conclusions of fact. There is no direct proof of 
any pre-existing authority to represent the defendant 
in the persous with whom the plaintiff negotiated in the 
outset, or upon whose request he performed the ser- 
vices or advanced the money for the purposes of such 
negotiation or request; aud whatever there is to sup- 
port such authority rests in circumstances and future 
events, and in the inferences derivable from them. 
The attention of the plaintiff was first called to the 
subject of becoming contractor for the work by Mr. 
Serrell, who assumed to be the chief engineer of the 
defendant, and by whom the plaintiff was introduced 
to Mr. Lowrey, of the firm of Macfarland, Reynolds & 
Lowrey, who were said to be defendant’s counsel, and, 
with Serrell and Lowrey, and more especially with the 
latter, the plaintiff's negotiations were had. And in 
respect to making with the plaintiff the contract for 
the performance of the work, Judge Shea, also assum- 
ing to represent the defendant, took an active part. A 
proposed contract between the defendant and plaintiff 
was, in July, 1882, drawn by Lowrey, and submitted 
by him to the plaintiff. It was not executed. The 
plaintiff was soon after informed by Judge Shea that 
for certain reasons it was advisable that the defend- 
ant’s contract for the construction of the road be made 
with Henry J. Davison, and that the plaintiff should 
become the assignee of the contract, or sub-contractor, 
in such manner as to be subrogated to the rights of 
Davison under the contract, to which the plaintiff as- 
sented. Upon that subject, to the same effect, some 
correspondence was had between Davison and the 
plaintiff, and between the latter and Lowrey. The 
plaintiff had in the meantime made in writing and 
submitted to Lowrey, his proposal to construct and 
equip the road. At a meeting of the board of directors 
of the defendant, held September 13, 1882, a statement 
was made on behalf of the committee, to whom the 
matter was submitted at a meeting of May, 1881, that 
the negotiations which had been conducted for many 
months had resulted in an arrangement by which it 
was expected that the work might be commenced; 
that there was in contemplation a contract with 
Davison, who proposed to make with the plaintiff an 
agreement, the draft of which, with that proposed be- 
tween the company, and Davison, was submitted to 
the board, and after having considered them, the 
board declared its approval of the latter, and subject 
to the production of the certificate, thereinafter men- 
tioned, of Judge Shea, the board assented to and ap- 
proved the proposed agreement between Davison and 
the plaintiff, and agreed that, upon its execution, he 
should be accepted, recognized and dealt with by the 
company as fully subrogated to the rights, and substi- 
tuted as to all the liabilities, of Davison under the 
contract of the latter, and that such contract should 
become operative when Judge Shea should deliver to 
the secretary of the company his certificate or opinion 
to the effect that the agreement was in order, and 
should be executed by the company, and that the offi- 
cers were thereupon authorized and instructed to exe- 
cute the agreement, and affix to it the corporate seal 
of the defendant. At the same meetiug Mr. Serrell 
was appointed engineer, and Macfarland, Reynolds & 
Lowrey, attorneys and counsel for the company, upon 
terms mentioned in the resolution, and on the day fol- 
lowing, Mr. Lowrey forwarded to the plaintiff a copy of 
that portion of the resolution relating to the contracts 
of Davison with the company and himself. There does 
not appear to have been any formal appointment of 
engineer and counsel for the company until done by 
those resolutions, but the persons therein named as 
such were before then so designated as engineer and 
counsel in a printed circular, which purported to also 
contain the names of the officers and directors of the 
company, and they were apparently so treated. By 
those resolutions the negotiations with the plaintiff in 





relation to the contract for the work may be deemed 
to have been recognized, and in some sense treated as 
having been had with him in behalf of the company, 
and they bear somewhat upon the authority of Serrell, 
Lowrey and Shea to represent the company upon the 
subject of such negotiations, and those matters inci- 
dental to it. It may also be inferred from what then 
occurred that the plaintiff was justified in supposing 
that he would become the contractor for the work, 
and that what he did was in contemplation that such 
relation would be consummated. 

It may, from what appears, be assumed that plans 
and drawings of the proposed road were essential pre- 
paratory to the commencement of the work, and per- 
haps for an estimate of it. In the unexecuted contract 
drawn in July, Mr. Serrell was referred to as the engi- 
neer who should prepare them, and in the contract 
submitted to the board of directors in September, 1882, 
reference was also made to the plans, profiles, specifi- 
cations, etc., of the company’s engineer and his assist- 
ants. In view of their preparation the plaintiff ad- 
vanced money to the engineer, Serrell, to enable him 
to make the drawings, etc., and he finally being unable 
to satisfactorily prepare them, a Philadelphia party, 
competent todo it, was employed and paid by the 
plaintiff for that purpose. They were made by that 
party, and having been submitted to the inspection of 
the president of the company were by him approved. 
The expenses incurred for the preparation of the 
plans, drawings, etc., including the payment made to 
Serrell for that purpose, constituted a considerable 
portion of the plaintiff's claim allowed by the referee. 
This disbursement, the evidence on the part of the 
plaintiff tends to prove, was made with the knowledge 
and consent of the engineer and Lowrey, and at the 
request of the latter, assuming to represent the de- 
fendant. And the same may be said of the services 
and other expenses of the plaintiff. While the au- 
thority of Lowrey, as counsel, did not enable him to 
incur the liability of the defendant to the plaintiff for 
such disbursements, services and expenses, there was 
something in the action of the board, in September, in 
view of what he had done, which tended to recognize 
him as the representative of the company for some 
purposes connected with the negotiation with the 
plaintiff, and this was a fact which may properly have 
been cousidered by the referee in relation to subse- 
quent events. It was through Lowrey that the ar- 
rangement, so far as it had progressed, was made with 
plaintiff, which produced the proposed contract sub- 
mitted to the board of directors. He drew those con- 
tracts, the resolutions through him were submitted to 
the plaintiff, and he thereafter assumed to continue to 
represent the company so far as related to the means 
employed preparatory to contracting the work. The 
plaintiff seems to have been a practical man in the 
business of constructing railroads. Such experience 
was essential to the preparation for the work. 

It may be observed that the only immediate object 
of the company was the construction of its road. This 
was the first thing to be done, and whatever was es- 
sentially preparatory to that result was within its ap- 
parent design and purpose. The president did not, nor 
did the directors, personally appear to give it much 
uttention. ‘The secretary, so far as appears, did noth- 
ing beyond his duties as such. The active men were 
the engineer, and Lowrey, of the attorneys and coun- 
sel for the company. Judge Shea, it seems, represented 
largely the stockholders. He was also some what act- 
ive, and of him the president of the defendant testi- 
fied: *\Judge Shea was acting as counsel for the com- 
pany. [understand he was acting in that capacity. 
He had general charge of the negotiations and arrange- 
ments to be made during the whole term of my presi- 
dency, I should say.”” The inference was warranted 
that those three parties—the engineer, the counsel and 
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the » judge—were acting in harmony, with a view to do- 
ing what was requisite to produce the construction of 
the road. This was apparently the object, and it was 
with the view to that end that the plaintiff's services, 
and disbursemeuts, for which recovery was directed by 
the referee, were rendered and made by him. 

Although it may not be easy of satisfactory demon- 
stration in a brief space, we think the circumstances 
already referred to, and others appearing in the record, 
permitted the conclusion that the plaintiff had the 
right to assume that the persons before mentioned, 
with whom he negotiated and dealt in the matter, 
legitimately represented the defendant in that re- 
spect, and that they were acting within the authority 
apparently recognized by thecompany. The difficulty 
in reaching this conclusion would have been naturally 
increased if the action and resolutions of the board of 
directors of September, 1882, had not been put in evi- 
dence, and the fact that the money advanced by the 
plaintiff was for the benefit of the defendant, and in 
the line of business essential to the leading purpose of 
its organization, is a circumstance properly for con- 
sideration in its relation to other facts bearing upon 
the situation. Peterson v. Mayor, 17 N. Y. 499; Wild 
v. Mining Co., 59 id. 644; Scott v. Railroad Co., 86 id. 
200. This view is deducible only from the evidence 
the most favorable to the plaintiff; and however diffi- 
cult it may appear to have been upon the evidence, as 
a whole, to satisfactorily reach the conclusion of the 
referee, it is sufficient fur the purposes of this review 
that there was some evidence to support every fact es- 
sential to the result. I[t was also an important fact 
that the plaintiff was ready and able to take and per- 
form the contemplated contract, and that it was de- 
nied him without causes chargeable to any fault on his 
part. The fact was so found upon conflicting evidence 
in that respect. 

it is contended that there was no support for the al- 
lowance to the plaintiff for his services and expenses 
during the period mentioned. The referee found on 
that subject that, in pursuance of such employment 
before mentioned, the plaintiff, at the request of the 
defendant, devoted his entire time and services from 
June 7, 1882, to March 15, 1883, to the interests of the 
defendants; that his services were reasonably worth 
at the rate of $5,000 per annum; and that he neces- 
sarily paid out and expended in travelling and hotel 
expenses, for the services of his employees and other 
necessary disbursements, $3,260.65, and that the ser- 
vices were rendered and the moneys paid out and ex- 
pended, upon the agreement (before mentioned in the 
referee’s report), and in reliance by the plaintiff 
thereon. The facts that the plaintiff so devoted his 
entire time and services during such period; that they 
were of such value; and that he incurred such ex- 
penses and made such disbursements in the matter 
mentioned—were supported by the evidence, as was 
also the fact that he did it in reliance upon the under- 
standing referred to, and those findings of fact are en- 
titled to the same consideration as those before men- 
tioned. In that view, when the plaintiff was denied 
the contract upon tbe faith of which he had proceeded, 
the referee, upon the facts as found by him, was justi- 
fied in awarding to the plaintiff such compensation for 
services, and such reimbursement for moneys sv ex- 
pended in that behalf for the benefit of the defendant. 
The views lead to the conclusion that none of the find- 
ings of fact by the referee are not entirely without the 
support of evidence, and therefore neither of the ex- 
ceptions to them is well taken. 

There were several exceptions taken by the defend- 
ant’s counsel to the reception of evidence, the compe- 
tency of which was dependent upon further evidence, 
and upon the assurance of the plaintiff's counsel that 
it would be supplied, the evidence was received con- 
ditionally. The question was one of order of proof, 
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and if there was a failure of further proof to give to 
any of it connection requisite to its legitimate effect as 
evidence, it properly may have been made the subject 
of a motion to strike out. No such motion appears to 
have been made, and it cannot be assumed on this re- 
view that evidence, if there was any such, so received 
not“rendered competent, was finally considered by the 
referee upon the merits. Society v. Faulkner, 91 U.S. 
415; Place v. Minster, 65 N. Y. 89; Bayliss v. Cock- 
croft, 81 id. 363. The same may be said of the evidence 
of Mr. Francis at the time it was received. He repre- 
sented the Philadelphia party who prepared the plans, 
etc., of the road. The interview between him and the 
plaintiff had relation to an estimate of the work de- 
sired of his principal, and to drawings required and 
made of the proposed road. There was a small portion 
of his evidence not apparently within the purpose of 
the ruling upon the general objection, and which very 
likely may have been excluded upon a specific objec- 
tion to it; but as it was not so taken, nor any motion 
make to strike out, there was no exception presenting 
error in that particular respect. 

The plaintiff was permitted to put in evidence his 
book of memoranda made by him, to which the de- 
fendant took a general objection and exception. This 
did not appear to be competent evidence, but as it was 
not set out in the record, we are not advised of its con- 
tents, or whether they were of such character that the 
defendant could have been prejudiced by the evidence. 
There is a further reason why the general objection is 
not available for the predication of error upon the rul- 
ing. The plaintiff's memoranda may have been ren- 
dered competent by his evidence verifying the entries 
as original and correct, and showing that he was un- 
able to recollect the items independently of the memo- 
randa. Guy v. Mead, 22 N. Y. 462; Howard v. Mar- 
shal, 77 id. 592; Peck v. Valentine, 94 id. 569; and as it 
may be that the specific objection could have been ob- 
viated, the general objection was not well taken. 
Fountain v. Pettee, 38 N. Y. 184; Bergmann v. Jones, 
94 id. 51. 

After a careful examination of the record, the con- 
clusion is that there was no error to the prejudice of 
the defendant in any of the rulings of the referee to 
which exception was taken. The judgment should be 
affirmed. All concur. 
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NEGOTIABLE INSTRUMENTS — ACCOMMO- 


DATION PARTIES — CONTRIBUTION — DE- 
FENSES. 


UNITED STATES CIRCUIT COURT, NORTHERN DISTRICT 
ILLINOIS, SEPTEMBER 9, 1889. 


GILLESPIE V. CAMPBELL.* 


An accommodation indorser of a bill of exchange, meeting 
the debt when legally charged with its payment, becomes 
a holder for value of the bill, and may recover thereon 

an accommodation acceptor the full amount paid, 
notwithstanding he knew at the time of indorsement that 
the acceptance was for accommodation, 

An accommodation acceptor of a bill of exchange has no 
claim for contribution against subsequent accommodation 
indorsers, though the indorsers knew the acceptance to be 
without consideration. 

In an action by two accommodation indorsers of a bill of ex- 
change against a prior accommodation acceptor. it is no 
defense to the claim of plaintiffs for payment of the bill 
that the proceeds of the bill when discounted were applied 
by the drawer to the payment of paper on which one of 
the plaintiffs was an indorser. 


A’ law. On motion for new trial. 





#39 Fed. Rep. 724. 
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j J. A. Sleeper, for plaintiffs. 
A. & C. B. McCoy, for defendant. 


JENKINS, J. The defendant moves to set aside the 
verdict for the plaintiffs, and for a new trial, mainly 
upon the ground that upon the proofs disclosed a re- 
covery is not sanctioned by the law. The action is by 
the plaintiffs as indorsers against the defendant as ac- 
ceptor of a certain inland bill of exchange, dated April 
1, 1886, for $3,000, at ninety days, drawn by one R. G. 
Buchanan of Franklin, Tennessee. The bill was to 
the order of the plaintiff Gillespie, was indorsed by 
him and the plaintiff Winsted, and at its maturity was 
held by the National Bank of Franklin. This bill was 
in renewal of one fora like amount dated December 31, 
1885, at ninety days, drawn, accepted and indorsed by 
the same parties. On the 26th of December, 1885, 
Buchanan forwarded the original bill by mail to the 
defendant at Chicago, requesting its acceptance for 
the personal accommodation of the drawer. It was 
not at that time indorsed by either of the plaintiffs. 
The bill was thus accepted by the defendant, and re- 
turned to the drawer, who procured the plaintiffs sev- 
erally to indorse it for his accommodation, that he 
might procure discount thereof at the bank at Frank- 
lin. He states that he notified the plaintiffs at the 
time that the acceptance by the defendant was purely 
an accommodation acceptance. This assertion is dis- 
puted by the plaintiffs, but the fact is assumed to be 
as stated by Buchanan. The plaintiffs thereupon sev- 
erally indorsed the bill without consideration, and re- 
turned it to Buchanan, who procured it to be dis- 
counted at the National Bank of Franklin, the pro- 
ceeds being passed to his credit in account, and sub- 
sequently drawn out upon his checks. There was no 
communication between the accommodation parties 
to the bill respecting the liability inter se to be as- 
sumed by either, nor any agreement in regard thereto 
other than that implied by the law, nor did the 
acceptor know that there was to be any accommoda- 
tion indorsement of the bill. The renewal bill was 
protested at maturity, and the indorsers charged with 
its payment. The plaintiffs thereafter, on July 19, 
1886, paid to the bank the amount, in equal portions. 
The bill was thereupon surrendered by the bank, and 
the plaintiffs seek to recover thereon against the ac- 
ceptor of the bill. 

It is urged for the defendant that the parties liti- 
gant, being all accommodation parties to the bill, were 
co-sureties forthe drawer; that therefore the piain- 
tiffs can maintain no action on the bill as such, and 
may only recover in separate actions, and upon the 
equitable principle of contribution, such an amount 
as each has paid in excess of the one-third part of the 
bill. 

With respect to business paper, the parties thereto 
are liable to each other in succession, as their names 
appear. The acceptor of a bill is the principal debtor. 
As between successive indorsers, the writing imports 
a several and successive, not a joint, obligation. In 
this respect there is no distinction between accommo- 
dation and other paper. They are both governed by 
the same rules. 3 Kent Com. *86. It iscompetent for 
the accommodation parties to a bill, as between them- 
selves, to contract for a liability different from that 
evidenced by the paper itself, and parol evidence 
thereof is receivable. Phillips v. Preston, 5 How. 278. 
Bat, wanting such independent agreement, the several 
successive parties to accommodation paper are bound 
to those succeeding them, who have been compelled 
to meet the obligation. In such case parties are not 
bound to contribution. The principle upon which the 
rule is founded is this: The indorser has incurred a 
contingent liability upon the faith of the antecedent 
names to the paper, and by payment becomes entitled 





to all the rights of an indorser for value, with remedy 
uver for the whole amount paid against the prior par- 
ties. The obligation of the one is primary; of the 
other, secondary. It is of no moment that the accom- 
modation indorser knew that the acceptance was with- 
out consideration. He has incurred and met his obli- 
gation upon the faith of the acceptance, and stands in 
the light of a holder for value. The principle was es- 
tablished by the Supreme Court in 1830, in the case of 
McDonald v. Magruder, 3 Pet. 470, the opinion of the 
court being delivered by Chief Justice Marshall. There 
the first accommodation indorser sought to recover 
contribution of a second accommodation indorser of a 
note. The court held that, to authorize contribution, 
the undertaking must be joint, not separate and suc- 
cessive; that the second indorser, incurring liability 
upen the faith of the first indorser, as well as of the 
maker, and meeting that liability, stands asa bolder for 
value, and the contract as between him and his imme- 
diate indorser cannot be said to be without considera- 
tion. This ruling was followed and approved in Phillips 
v. Preston, 5 How. 278, and in McCarty v. Roots, 21 
id. 437, 441. The principle established has never 
since been questioned in the Federal courts. If these 
cases stood alone, and in antagonism to the general 
current of authority, they would of course ‘be binding 
upon this court. The doctrine of these decisions has 
however been sustained in most courts of the States of 
the Union speaking to the question. Smith v. Morrill, 
54 Me. 48; Coolidge v. Wiggin, 62 id. 568; Johnson v. 
Crane, 16 N. H. 68; Church v. Barlow, 9 Pick. 547; 
Clapp v. Rice, 13 Gray, 403; Woodward v. Severance, 7 
Allen, 340; Shaw v. Know, 98 Mass. 214; Kirschner v. 
Conklin, 40 Conn. 77; Brown v. Mott, 7 Johns. 361; 
Suydam v. Westfall, 2 Den. 205; Kelly v. Burroughs, 
102 N. Y. 93; Youngs v. Ball, 9 Watts, 141; Ross v. 
Espy, 66 Penn. St. 481; Wood v. Repold, 3 Harr. & J. 125; 
Pomeroy v. Clark, 1 MacArthur, 606; Bank v. Beirne, 
1 Gratt. 234, 265; Hogue v. Davis, 8 id. 4; Bank v. 
Vanmeter, 4 Rand. (Va.) 553; Marr v. Johnson, 9 Yerg. 
1; Brahan v. Ragland, 3 Stew. (Ala.) 247; Spence v. 
Barclay, 8 Ala. 581; Moody v. Findley, 43 id. 167; Cath- 
cart v. Gibson, 1 Rich. Law, 10; Aiken v. Barkley, 2 
Spear, 747; Weir v. Cox, 9 Mart. (La.) 573; Connely v. 
Bourg, 16 La. Ann. 108; Stiles v. Eastman, 1 Ga. 205; 
Hixon v. Reed, 2 Litt. (Ky.) 176; McNeilly v. Patchin, 
23 Mo. 40; McCune v. Belt, 45 id. 174; Stillwell v. How, 
46 id. 589; Druhe v. Christy, 10 Mo. App. 566; Wilson 
v. Stanton, 6 Blackf. 507; Woodworth v. Bowes, 5 Ind. 
277; Core v. Wilson, 40 Ind. 204; McGurk v. Huggett, 
56 Mich. 187. But two American cases were cited to 
the contrary, and these may be readily disposed of. 
The case of Douglas v. Waddle, 1 Ohio, 413, arose upon 
n note, and if there be no distinction in this respect 
between a note and a bill (and [ can conceive of none), 
sustains the defendant’s position. The authority of 
this case is denied in McDonald v. Magruder, supra. 
In Williams v. Bosson, 11 Ohio, 62, the case of Douglas 
v. Waddle is said to have been founded upon and to 
recognize and establish as law a local usage or under- 
standing that accommodation indorsers of notes were 
joint sureties, and not liable to each other in the order 
of their coming on the note. Without directly over- 
ruling the case, the court refused to extend the rule to 
bills of exchange, 2ud held that accommodation in- 
dorsers of such paper are not joint sureties, but are 
separately liable to each other in their order. This 
decision is approved in Kelly v. Few, 18 Ohio, 441. The 
case relied upon is consequently without weight. The 
case of Paulin v. Kaighn, 27 N. J. Law, 503, was one 
for contribution between two co-obligors on a joint 
bond. The right of contribution in such case is not 
doubted. Nor is it disputed that the obligation to 
contribute arises, not from mutual engagement, but 
from principles of equity and morality. 
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In addition to the foregoing I have fallen upon deci- 
sions in two other States sustaining the contention of 
the defendant, which it may be well to notice. Flint 
v. Day, 9 Vt. 345, and Pitkin v. Flanagan, 23 id. 160, 
166, both sustain the theory of the defense, but they 
are doubted in Keith v. Goodwin, 31 Vt. 268, 276, and 
would seem to be of no present, or at least of doubtful 
authority in that State. In Daniel v. McRae, 2 Hawks, 
590, by a divided court, accommodation parties to 
commercial paper are held to be co-sureties in what- 
ever order or character they are placed upon the paper. 
The doctrine declared came for review before the Su- 
preme Court of North Carolina in Richards v. Simms, 
1 Dev. & B. 48, 51. The court states that the rule in 
that State had been so generally acquiesced in that, 
upon the principle of stare decisis, it felt bound to 
follow it as established law; but the judges unani- 
mously declared that, were the question res integra, 
the principle could not be sanctioned; and they 
“should say, as has been said by the rest of the mer- 
cantile world, thatthe parties to accommodation paper 
were to be governed by the same rules as parties are 
governed whose names are on other or business paper.” 
It may therefore fairly be said that the few decisions 
in this country upholding the contention of the de- 
fendant have been repudiated and shorn of their au- 
thority within their respective jurisdictions, and that 
the courts of the States, so far as they have spoken, 
approve and follow the decisions of the supreme Fed- 
eral tribunal. 

The case of Reynolds v. Wheeler, 10 C. B. (N. S.) 561, 
undoubtedly sustains the defense here. It sanctions 
the right of an accommodation acceptor to contribu- 
tion from an accommodation indorser. The decision 
is based upon general principles of suretyship, over- 
looking the presumption of the mercantile law that 
subsequent accommodation parties signed in reliance 
upon the responsibility of the prior accommodation 
parties. The case was decided in 1861, and appears 
not tou have been reviewed in any court. It would 
seem to be opposed to the principle upon which Fen- 
tum v. Pocock, 5 Taunt. 192, was decided, wherein 
Lord Chief Justice Mansfield remarked: ‘*Aud I never 
before knew that there was any difference between an 
acceptance given for accommodation, and an accept- 
ance for value.” I am referred to and can find no 
other case in England directly to the question. The 
absence of other authority in that country is somewhat 
remarkable. The case stands alone; citing no au- 
thority to sustain, in opposition to the general current 
of authority, and in antagonism to the ruling in Mc- 
Donald v. Magruder, which may not be disregarded in 
this court. 

In Dering v. Earl of Winchelsea, 1 Cox Ch. 318; 2 


Bos. & P. 270; 1 White & T. Lead. Cas. Eq. *60, con- | 


tribution was enforced between sureties on different 
bonds for the same debt. But in Coope v. Twynam, 1 
Turn. & R. 426, the lord chancellor stated that that 
decision bad been doubted at Westminster Hall, and 
that contribution was dependent upon whether the 
transaction was separate and distinct, or the same 
transaction split into different parts. The case how- 
ever received the approval of the Supreme Court in 
McDonald v. Magruder, supra, and was distinguished 
for the reason that in the one case the parties stood in 
the same relation to the obligee of the bond and to 
each other; while in the other the relation of the par- 
ties is dissimilar, the indorser giving his name on the 
faith of the precedent parties to the bill. In Mr. 
Hare’s notes to this case (1 Lead. Cas. Eq. [8d Am. 
from 2d London ed.) 157) he asserts that “‘where success-, 
ive indorsers all indorse for accommodation of the 
maker, though at different times, and without com- 
munication or mutual understanding, they are in 
equity co-sureties, subject to common contribution; 





and evidence is admissible to show that successive in- 
dorsers sigu for accommodation, and thus to render 
them subject to contribution.” The author cites to 
sustain the statement Daniel v. McRae, 2 Hawks, 590, 
which, as shown supra, has been repudiated as au- 
thority by the court in which is was decided. The 
statemeut by the author is contrary to established 
law. 

It may not be denied that there is an engaging, per- 
suasive equity in the principle that all sureties should 
share equally the burden assumed; aud that in general 
is the law. ‘* Equality is equity.’ But in the case of 
commercial paper a superior equity intervenes, in that 
liability has been assumed upon the faith of prior en- 
gagement, and that without respect to knowledge of 
the accommodation character of precedent stipulation. 
And, after all, the distinction between the two classes 
of authorities is more apparent thau real; or is per- 
haps one resting in the burden of proof. The one as- 
sumes the contract to be as appears upon the face of 
the paper, construed by the mercantile law, permitting 
and enforcing all agreements for a different liability 
inter se. The other declines to assume that the one 
party has become bound upon faith of the other’s pre- 
cedent engagement, and treats all accommodation par- 
ties, however they may appear upon the paper, as co- 
sureties and equally bound for the debt, and so liable 
to contribute; but likewise recognizing and enforcing 
any different engagement between the parties. Which- 
ever rule may seem the more equitable and to be pre- 
ferred, the former is too firmly established to be dis- 
turbed. Individual notion of right must now yield to 
the wiser judgment of the law. 

It is also insisted for the defendant that the court 
erred in failing to submit to the consideration of the 
jury the question whether the proceeds of the original 
draft were applied by Buchanan in whole or in part 
toward the payment of other paper upon which the 
plaintiffs or one of them were indorsers. On January 
1, 1886, the bank held four pieces of Buchanan's paper, 
severally indorsed for accommodation by one or the 
other of the plaintiffs, but nu one piece indorsed by 
both. Three of such notes were renewed at maturity, 
and if ever paid, were not paid by the proceeds of the 
Campbell acceptance. The only one to which the ob- 
jection can apply is the note for $5,000, indorsed by 
Winsted, one of the plaintiffs, maturing January 12-15, 
1886. That note was paid prior to April 3, 1886, but 
when prior does not appear. The Campbell accept- 
ance of $3,000 was discounted by the bank, January 
5, 1886, and the proceeds passed to the credit of 
Buchanan on account. The cashier of the bank asserts 
that the amount was disbursed by sundry checks of 
Buchauan’s on the bank. His account with tie bank 
is not produced. Whether in point of fact the pro- 
ceeds of the Campbell acceptance were applied toward 
the payment of the $5,000 note, maturing some ten 
days after the discount of that acceptance, is therefore 
left in doubt. The production of the bank account 
would have relieved the doubt, and established the 
truth. Neither Buchanan nor the cashier could from 
recollection and without reference to the bank account 
testify to the fact. In the absence of testimony of 
other transactions with the bank, the jury might 
fairly infer that the proceeds of the acceptance went 
toward the payment of the note. If therefore the 
fact is material, the question should have beeu sub- 
mitted. 

Buchanan requested the acceptance of Campbell to 
enable him to raise money “ to run his business.”” The 
defendant accepted the bill, and returned it to the 
drawer, with a view to its use fur that general purpose. 
There was no restriction upon its use for the needs of 
the drawer in his business. If the proceeds were ap- 
plied by Buchanan toward the discharge of his debt, 
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§ 321. Superior Servant having Control of Inferiors, 
a “ Vice-principal.”— Where the master delegates to a 
servant, such as a foreman or superintendent, the man- 
agement of his business or a department of it, the servant 
becomes a vice-principal, and inferior servants, subject 
to his orders ‘and control, and injured by his negligence, 
can recover of the master. The vice-prineipal is not a 
“fellow-servant” as to them.' The selection of an em- 
ployee by a superintendent who has entire charge of -the 
work, with power to hire and discharge servants, is the 
act of the master; not that of a fellow-servant? Under 
‘this rule, it-has been held that the following are vice-prin- 
cipal and servant, and not “fellow-servants,” viz.: The 
general manager of a railroad and an engineer on one of 
the trains of the company ;* a superintendent of a machine- 


gies 


‘OBST ‘tequajdeg ‘7 ‘Jon. 





To be Completed in Seven Volumes 


PRICE, $6.00 PER VOLUME 


1 Washburn >. Railroad Co., 3 Head, 
638; 75 Am. Dec. 784; Little Miami 
R. R. Co. v. Stevens, 20 Ohio, 415; 
Cleveland etc. R. R. Co. o. Keary, 
3 Ohio St. 201; Berea Stone Co. 2. 
Kraft, 31 Ohio St. 287, 292; 27 Am. 
Rep. 510; Railroad Co. v. Collins, 2 
Duvall, 114, Whaalan v. Mad River 
R. R. Co, 8 Ohio St. 249; Gormly 
”. Vulean Iron Works, 61 Mo. 492; 
Brothers v. Cartter, 52 Mo. 373; 14 
Am. Rep. 424, Corcoran v. Hol- 
brook, 59 N. Y 517; 17 Am. Rep. 
369; Mullan v. Railroad Co., 78 Pa, 
St. 25; 21 Am. Rep. 2; Dobbin ». Rail- 
road Co., 81 N. C. 446; 31 Am. Rep. 
512; Tyson v. Railroad Co., 61 Ala. 
554; 32 Am. Rep. 8; Cowles v. Rail- 
road Co., 84 N. C. 309; 37 Am. Rep. 
621; Mitchell v. Robinson, 80 Ind. 281; 
41 Am. Rep. 812; Wilson v. Williman- 
tic Linen Co., 50 Conn. 433; 47 Am. 
Rep. 653; Miller o. Railroad Co., 17 
Fed. Rep. 67; Greville v. Railroad Co., 
8 McCrary, 352; Gilmore o. Railroad 


Co., 18 Fed. Rep. 866; Quinn v. New 


Jersey Lighte Co., 23 Fed. Rep. 
363; a Bille Sto. R. R: Co. o. Fil- 
bern, 6 Bush, 574; 99 Am. Dec. 690; 
Jones v. Old Dominion Cotton Mills, 
82 Va. 140;3 Am. St. Rep. 92; Farren 
a. Sellers, 39 La. Ann. 1011; 4 Am: St. 
~~ 256. See Crispin v. Babbitt, 81 
N. Y. 516; 37 Am. Rep. 521; L. & N. 


R. R. Co. o. Lahr, 86 Tenn, 335. In 
Malone v. Hathaway, 64 N. Y. 5; 21 
Am. Rep, 573, the court say: “‘When 
the servant by whose acts of negli- 
gence or want of skill other servants 
of the common employer have’ re- 
ceived injury is the alter ego of the 


master, to whom the employer has ~ 


left everything,then the middle-man’s 
negligence is the negligence of the 
employer,for which the latteris liable. 
The servant in such case represents 
the master and is charged with the 
master’s duty: Corcoran v. Holbrook, 
59 N. Y.517; 17 Am. Rep. 369; Murphy 
. Smith, 19 Com. B., N. 8., 361. 
When the middle-man or superior 
servant employs and discharges the 
subalterns, and the principal’ with: 
draws from the management of the 
business, or the business is of such a 
nature that it is necessarily com- 
mitted to agents, as in the case of 


corporations, the prifcipal is liable 


for the neglects and omissions of duty 
ofthe one charged with the selection 
of other servants in employing and 
selecting. such servants, and in the 
general conduct of the business com- 
mitted to his care.” 

* Henry o. Brady, 9 Daly, 142. 

’ Krogg v. Atlanta etc. R. R. Co., 
77 Ga. 202; 4 Am. St. Rep. 79. 
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shop and an errand-boy employed therein;' a girl em- 
ployed in a hemp factory and the foreman ;? the engineer 
of a manufactory and the fireman;* the superintendent of 
work of a railroad and a teamster;* the foreman of a 
wrecking gang and the members of the crew;° the archi- 
tect and superintendent of a building and the workmen ;° 
the section-boss of a railroad and workmen working under 
him ;’ the conductor of a construction train and a laborer 
employed thereon ;* the superintendent of a railroad com- 
pany and its ordinary employees;* the captain of a ship 
and one of the crew; a captain of a mine and a laborer 
employed therein;" the mate of a vessel and a sailor or 
deck-hand;" the conductor of a train and the engineer 
and brakemen:" a stevedore’s foreman, intrusted with the 
supervision of unloading a vessel, and the laborers em- 
ployed by him;™ a train dispatcher and those engaged in 
the operating of the trains; the mate of a ship and the 
seamen; the foreman of a gang of laborers with power to 
discharge them and a laborer;” the engineer of a locomo- 
tive and the general manager of a railroad; a train dis- 
patcher and the conductor or engineer; a section-boss and 
the brakeman on a train.” Says a writer of authority :” 
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§ 321 582 
“Tt is held that if a master delegates to a superintendent 
the power to employ and discharge servants, which’ be- 
Tongs to him as master, he thereby makes himself liable 
for injuries sustained by a servant, caused by the negli- 
gence of such superintendent' in selecting an insufficient 
ynumber of servants for the duty required of them,’ or in 
selecting a servant unfit for the duties required of. him, 
or for an injury through the negligence of the servants 
employed by such superintendent while acting under his 
orders.” ¢ 


In.ustrations.— Plaintiff, under the direction of defend- 
ant’s foreman, put up a staging about twenty-eight feet high, 
firmly nailing the two planks which constituted. the floor. 
During his 4 Barats another workman, under direction of the 
foreman, removed one of the planks, placing another in its 
place, without fastening it. Plaintiff, not knowing that any 
change had been made, returned to his work on the staging, 
which let him fall to the ground. Held, that not the failure of 
plaintiff's fellow-workman to nail the plank which replaced 
the nailed one, but the act of the foreman in misleading plain- 
tiff into re a was the cause of the injury, for which defend- 
ant was liable: Heckman v. Mackey, 35 Fed. Rep. 353. - The 
foreman and general superintendent of a machine-shop hired a 
boy, and told him to do whatever K., another employee, directed 
him. K., being in charge of dangerous machinery, told the bo 
to do a certain act in regard to it, whereby he was injured. 
Held, that K. and the boy were not fellow-servants as to that 
act, and the boy could recover against the principal: Dowling 
v. Allen, 74 Mo. 13; 41 Am. Rep. 298. The foreman of a gang 
of men employed by a railroad corporation negligently gave, 
and insisted on, an order in reference to moving a car and some 


principal is liable for the neglects 
and omissions of duty of the one 
charged with the selection of other 
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Kansas Pacific R. R. Co. 0. Little, 19 
Kan. 267; Walker v. Bolling, 22 Ala. 


Con an Erie R. R. Co., 55 
WN. Y. 579, 583. ‘“‘ When the middle- 
man or superior servant employs and 

the subalterns, and the 
principal withdraws from. the man- 
agement of the business, or the 
business is of such a nature that it 
is committed to agents, 


necessarily 
-as in the case of corporations, the 


servants, in employing and selectin 
such servants, and the genera 
conduct of the business committed 
to his care”: Malone v. Hathaway, 
64 N. Y. 5; 21 Am. Rep, 573, per 
Allen, J. 

* Stoddard v. St. Louis etc. R. R. 
Co., 65 Mo. 514. 

8 Walker 0. Bolling, 22 Ala. 294. 


“ Lydon 0. Manion, 3 Mo. App. 601, 


For SALE BY 


H. B. PARSONS 





SHICIMAY ONY SLASH OITGNd ‘Al 


- Acsany, N. Y. 


SLHOWY ALYACONd ‘Tl 





a 


x 
ay 
% 


cot, 








THE ALBANY LAW JOURNAL. 


391 

















that was one of the uses contemplated. That was no 


fraud upon the defendant. If with the proceeds 
Buchanan discharged in part a debt for which Win- 
ated, one of the plaintiffs, was holden as an accommo- 
dation indorser, that is not an availing defense. It was 
none the less the debt of Buchanan, which he was 
obliged to discharge, and could rightfully discharge 
with the proceeds of the Campbell acceptance. It is 
of the first importance in any business that one should 
pay maturing obligations, and that object must be 
deemed to have been within the contemplation of the 
defendant in accepting this bill. It was a legitimate 
use of the credit loaned by him. But, if otherwise, it 
was the act of Buchanan, and not of the plaintiff Win- 
sted. Heis not shown to bave had any connection 
with or knowledge of the transaction. If known to 
him, it is not perceived that the fact would avail to 
discharge the liability of the defendant upon his ac- 
ceptance. It is true that thereby Winsted was relieved 
of his contingent liability upon that note, or rather, 
that his contingent liability for that debt was trans- 
ferred to the bill in suit. The debt however was the 
debt of Buchanan, which he was primarily obligated 
to discharge. The defendant's credit was loaned that 
means might be obtained by Buchanan to meet his 
obligations. It was wholly immaterial in this connec- 
tion whether the proceeds of the credit loaned were 
used for future speculation, or to enable Buchanan to 
meet past obligations, and to continue his business. 
And again, the plaintiffs sueas joint owners of the bill. 
The defense asserted, if otherwise availing, cannot ad 
vantage the defendant here. It could only be well 
pleaded against the plaintiff Winsted alone. It could 
not affect the plaintiff Gillespie, who was neithera 
party to the note paid nor to the payment of it. The 
plaintiffs stand in the shoes of the bank, as bona fide 
holders for value, and as joint owners of the bill. Any 
defense to avail must affect both, and not one only, of 
the joint owners of the bill. The motion for a new 
trial will be overruled, and judgment ordered upon 
the verdict. 
—_—___>____— 


NEW YORK COURT OF APPEALS ABSTRACT. 


APPEAL ORDERS—ATTACHMENT—PLEADING.—(1) An 
order vacating an attachment, at the instance of a 
subsequent attaching creditor or lienor, is appealable 
from the General Term of the Supreme Court, as such 
ease involves the question of a strict legal right, and 
not of discretion. (2) Under Code of New York, sec- 
tion 636, subdivision 1, providing that the affidavit for 
attachment, if the action is for breach of contract, 
must show that plaintiff is entitled to recover a speci- 
fied sum over and above all counter-claims, a com- 
plaint alleging a sale to plaintiff, a warranty that the 
goods sold should be of a certain quality, a breach 
thereof and consequent damages in « specified sum, 
and an affidavit that plaintiffs are entitled to recover 
that sum over and above all counter-claims, are suffi- 
cient to sustain an attachment, though it is not alleged 
that such sum represents the difference in value be- 
tween the quality warranted and that delivered. Oct. 
8, 1889. Huebler v. Bernharth. Opinion by Andrews, J. 


—— GUARDIAN — APPOINTMENT. — In New York, 
whether a guardian shall be appointed, and whether 
he shall be selected outside of the relatives of the in- 
fant, are matters of discretion committed to the sur- 
rogate, and his decision will not be interfered with 
where no abuse of the discretion is shown. Oct. 8, 1889. 
Inve Vandewater. Opinion by Danforth, J. 


ATTACHMENT—LEVY—PLEDGE.—An attachment of 
the pledgor’s interest in notes pledged is sufficiently 
levied by serving a copy of the attachment, and a no- 
tice showing the property attached, on the pledgee; 








such interest not being a note, etc., capable of manual 
delivery, within Code of Civil Procedure of New York, 
section 649, subdivision 2, but is within subdivision 3, 
providing that certain property may be attached by 
serving a copy of the warrant, etc., on the person hold- 
ing the same. Oct. 8, 1889. Warner v. Fourth Nat. 
Bank. Opinion by Gray, J. 


CRIMINAL LAW—HOMICIDE WHILE PERPETRATING 
A FELONY—REMARKS OF COUNSEL.—(1) Penal Code of 
New York, section 183, subdivision 3, declares that the 
killing of a human being “without a design to effect 
death, by a person engaged in the commission of, or in 
an attempt to commit, a felony, either upon or affect- 
ing the person kilied, or otherwise,” is murder in the 
first degree. Held, that a killing while engaged in the 
commission of any felony, whether affecting any per- 
son or property only, is murder in the first degree. 
The words ‘or otherwise,” cannot be construed to 
mean only ‘‘ or another.”’ (2) The fact that subdivision 
4 of the act declares the killing to be murder in the 
first degree ‘‘when perpetrated in committing the 
crime of arson in the first degree,’ does not qualify 
the prior subdivision so as to make the felony therein 
referred to mean only felonies affecting the person 
killed or some other person. (3) Intemperate remarks 
of the prosecuting attorney and reference to a former 
conviction, in violation of Code Criminal Procedure, 
section 464, will not be held grounds for reversal where 
the record does not show the circumstances under 
which the language was used, nor the context, and 
where it appears that the judge emphatically charged 
the jury that they must base their verdict exclusively 
upon the law and the evidence, and the appellate court 
are not satisfied that justice requires a new trial. Oct. 
8,1889. People v. Greenwall. Opinion by Earl, J. 


——— HOMICIDE — INSANITY. — (1) Defendant was 
twenty-seven years of age and came to this country at 
the age of nineteen. He was employed as a farm 
laborer, and up to the time of the killing he was a 
quiet, industrious and amiable man, of unblemished 
moral character, and perfectly temperate habits. The 
deceased and her husband were old people, without 
children, who lived on a small farm near where de- 
fendant was employed. They were distantly related 
to him, and he often visited them, and spoke of them 
as his *“* best friends in America.’’ He was in the habit 
of playing on the accordion for the amusement of de- 
ceased, and being about to leave the neighborhood he 
had bought for her a music-box, so that in his absence 
she would still have some amusement. On the night 
of the killing he went to the farm-house shortly after 
deceased had retired, and on the invitation of the hus- 
band sat down by the fire and commenced eating 
apples. After talking for a while, pleasantly as usual, 
he suddenly picked up a stick of wood or kindling 
lying beside the fireplace, and struck the husband two 
or three blows on the head, knocking him senseless to 
the floor. When the husband got up heasked defend- 
ant if he had struck him, and hesaid “ No.’’ He again 
knocked the old man down, and went into the room 
where the deceased was in bed, and struck her over 
the head several times. On returning he struck the 
old man again, and the latter crept under a bureau 
and commenced to beg defendant to leave the house. 
After some little time had elapsed defendant set on 
firea cushion and rug which he had saturated with 
kerosene and threw them on the old man. The latter 
kicked them away and defendant placed them on a 
table. The old man asked him to go away so that he 
could come out from under the bureau, or he would 
be burned up, and the defendant left the house, which 
took fire and burned down, and the remains of de- 
ceased were found in the ruins, and the old man was 
found in an outhouse. Defendant was shortly after- 
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ward arrested, and when asked about the crime an- 
swered that he did not remember it. There was some 
evidence of an attempted flight by defendant, prior to 
his arrest. It appeared that defendant was one of a 
family of nine children, all of whom were the victims 
of epilepsy; that he himself had had four hundred fits 
up to the age of nine years, but had had none since, so 
far as known; that many of his parent’s relatives had 
had epilepsy, and that all were more or less violent 
when attacked, and that the attacks were sudden and 
of brief duration. Defendant, shortly before the kill- 
ing, bad had a skin disease of a very irritable character, 
and was said to have been nervous and haggard; and 
circumstances were shown which indicated that he 
had suffered from nocturnal epilepsy. No apparent 
motive was shown for the crime. On the trial the 
court’s charge as to the effect of the absence of evidence 
of motive was not very distinct, and questions were 
asked the expert witnesses by the prosecution which 
called for inferences from the facts which ought to 
have been left forthe jury. Held, that a conviction 
of murder in the first degree would be set aside, and a 
new trial granted. (2) It is error to permit experta to 
be asked questions which call for inferences to be 
drawn from the particular facts referred to in the 
questions, and as to the effect of certain facts upon de- 
fendant’s guilt or innocence, and of the mental opera- 
tions of defendant, as these are matters for the jury. 
Oct. 8, 1889. People v. Barber. Opinion by An- 
drews, J. 


MARRIAGE—DIVORCE—ADULTERY—EVIDENCE. — In 
an action for divorce, a private detective employed 
by plaintiff to watch defendant testified that he saw 
defendant enter at night a house of bad repute where 
the woman, a prostitute, with whom he was charged 
with having committed adultery, lived. The detective 
was corroborated by his brother. Another witness 
testified that she had seen defendant's photograph in 
the woman’s room. There was other testimony that 
defendant had been seen with the woman on different 
occasions. After the action was brought defendant 
wrote in a familiar way to the woman, who was then 
out of the State, asking her to assist him. She replied 
in an equally familiar letter, promising her help, and 
asking for money to pay her expenses, which was sent. 
Defendant then procured an affidavit from her to the 
effect that no improper relations had existed between 
them. Afterward the woman testified that defendant 
had committed adultery with her. Held, sufficient to 
sustain a finding that defendant was guilty of adultery. 
We agree with the learned judges of the General Term 
in their low estimate of the value in divorce cases of 
the evidence of prostitutes and private detectives. The 
courts have come to regard the uncorroborated evi- 
dence of such witnesses as insufficient to break the 
bonds of matrimony. Sopwith v. Sopwith, 4 Swab. & 
T. 246; Ginger v. Ginger, L. R., 1 Prob. & Div. 37; 
Banta v. Banta, 3 Edw. Ch. 295; Turney v. Turney, 4 
id. 566; Platt v. Platt, 5 Daly, 295; Anon., 5 Robt. 
611. The consequences which follow a judgment 
of divorce are so serious and momentous that 
such a judgment should not be granted without the 
evidence which furnishes the basis therefor is, after 
very careful scrutiny, satisfactory, and such as can 
command the confidence of a careful, prudent and 
cautious judge. But the illicit amours of faithless 
husbands and wives are usually clandestine, and their 
wicked paths are hidden from public observation, and 
hence courts must not be duped, and they must take 
such evidence as the nature of the case permits — cir- 
cumstantial, direct or positive—and bringing to bear 
upon it the experiences and observations of life, and 
thus weighing it with prudence and care, give effect to 
its just preponderance. Applying these rules, we are 
constrained to differ from the learned General Term 








as to the force of the evidence in this case. Oct. 8, 
1889. Moller v. Moller. Opinion by Earl, J. 


PARTNERSHIP — DECEASED PARTNER'S ESTATE. — 
Where a partnership agreement contains a clause 
that ‘‘ the business shall be continued by the survivor,” 
the death of one of the partners dissolves the partner- 
ship, decedent’s general estate does not share in the 
profits and losses of the business, and his executors do 
not become partners with the survivor. From the 
moment of the death of Colwell, Hepworth, as surviv- 
ing partuer, became, in the eye of the law, the soleand 
absolute owner of its assets. He, and not Colwell’s 
representatives, was the one to wind up the concern, 
to sue and to be sued, to pay the debts of the firm, and 
do all other acts in any way relating to it. Nehrboss 
v. Bliss, 88 N. Y. 600. He was bound to account for 
the proceeds, and so the estate of the deceased partner 
was liable on all antecedent engagements. The disso- 
lution had respect to the future however and the es- 
tate was not liable for debts thereafter contracted. 
Indeed this action does not proceed upon the theory 
that it was. It is put in motion upon the ground that 
a new firm was formed, of which the executors were 
members. The testator did not so ordain either by 
will or contract. His agreement for the continuance 
of the business and a distribution of profits to his es- 
tate did not amount to that (Holme v. Hammond, L. 
R., 7 Exch. 218), nor did the executors agree to such 
arrangement. They did not act as partners. They 
dealt with the surviving partner as others might have 
done. They loaned him money. They took security 
for its repayment from him; he acting, as he had a 
right to do, as surviving partner. The estate of Colwell 
had a pecuniary interest in the winding up of the con- 
cern, and so that period did not exceed the limitation 
of five years from their testator’s death, they were not 
required to interfere. They might do what they could 
to promote its successful termination: In fact they 
did nothing more; they interfered neither with the 
business nor its management. There is nothing to 
show that any relation of principal or agent existed 
between them, or that there was any contract of co- 
partnership, or that they so conducted that, even as to 
third parties, they constituted themselves partners. 
We find nothing within the record to give any color to 
the plaintiff's assertion that ‘the executors of Colwell, 
in their representative capacity, became partners "” 
with Hepworth. The agreement between Hepworth 
and Colwell provides only that upon the death of either 
“the business shall be continued by the survivor.”’ It 
excludes the idea that the representatives of the part- 
ner dying shall come in, or that a new firm shall be 
formed, or that the place of the decedent shall in any 
sense be filled. His death, the agreement suggests, 
may throw a greater burden on the survivor, and in 
that case “the survivor, if he thinks it necessary, may 
employ an additional clerk.” Such is the contract. 
Greater clerical and subordinate force, a new em- 
ployee, but neither a new principal nor associate. 
There is nothing in the agreement therefore which 
continues the partnership or calls for anew one. Nor 
is there any force in the observation that the estate is 
to share in the profits and losses of the continued busi- 
ness. The agreement does not involve the general as- 
sets of the decedent, but is confined to that specific 
portion which by the partnership articles is devoted to 
it. Stewart v. Robinson. No additional fund is ap- 
propriated from the effects of the deceased partner. 
The fund reserved from his property by contribution 
to the firm in its original formation remains. It is 
neither enlarged nor diminished. The plaintiff there- 
fore derives no aid from the agreement. His action is 
not against the survivor, nor does he pursue any fund 
within his control. He proceeds against parties whom 
he describes as constituting “ the said second firm ”’ of 
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8.8. Hepworth & Co., composed, as they allege, of | 


“S. 8. Hepworth aud the executors of Colwell,” charg- 
ing them with continuing the business, and asserting 
that the debt sought to be recovered was by them con- 
tracted. As these allegations have .no support in the 
agreement to which Colwell was a party, neither are 
they sustained by any evidence of any express agree- 
ment, or of conduct on the part of the defendants 
from which such an agreement may be implied. In 
every case where the plaintiff has not established a 
contract of partnership the action has failed, and the 
decision has been that the defendant was not liable. 
It is not to be denied that a man may by covenant 
bind his representatives and charge his estate. In this 
case he has not done so. Nor have his representatives 
made the contract of partnership upon which the 
plaintiffs rely. Oct. 8, 1889. Butcher v. Hepworth. 
Opinion by Danforth, J. 


STATUTE OF FRAUDS—DEBT OF ANOTHER—ADMINIS- 
TRATOR’S BONDS.— (1) Defendant administrator re- 
quested plaintiff to sign *‘ his paper” as surety, agree- 
ing verbally to indemnify him therefor. Plaintiff 
thereupon signed a paper which he was warranted in 
presuming was the one to which the guaranty related, 
but which was also the bond of Dowdall, another ad- 
ministrator, for whose default plaintiff subsequently 
became liable. Held, that though defendant’s prom. 
ise of indemnity for such other administrator be 
deemed severable, it is not within the statute of 
frauds, requiring special promises to answer for the 
debt of another to be in writing (4 R. S. N. Y. [8th ed.] 
2590, § 2), as there was no liability of the other ad- 
ministrator to which it could be collateral at the time 
it was made, and it was not made to one entitled to 
enforce such other administrator's liability. The able 
argument of the learned counsel for defeudant seems 
based upon the theory that the promise in question is 
severable in its nature, and that while it is good as to 
any default of defendant it is bad as to the default of 
Dowdall. Upon this assumption the interesting and 
somewhat doubtful question is involved, whether a 
promise to indemnify the promisee against a liability 
to be incurred by him, at the request of the promisor 
only, and for his benefit, as surety for the fulfillment 
of a third person’s engagement to a fourth, is within 
the statute. The decisions upon this question are at 
variance. A review of the authorities applicable is no 
longer practicable owing to their number. Many of 
them have been carefully collated and aualyzed by a 
recent writer who, after a thorough consideration of 
the subject, concludes that the weight of authority is 
in favor of the doctrine that such an agreement is not 
affected by the statute. Throop Verb. Agr., §§ 438- 
474. Our examination of the authorities has led us to 
the same conclusion, and careful study of the statute 
has convinced us that this result is sustained by the 
weight of argument also. By the section in question 
every special promise to answer for the debt, default 
or miscarriage of another person is required to be in 
writing. 4 R.S. (8th ed.) 2590, § 2. An analysis of 
the statute shows that it contemplates two concurrent 
liabilities: First, that of the person who makes the 
“special promise;’’ and secondly, that of “ another 
person,” or of the one for whoge “debt, default or 
miscarriage ’’ the special promise is made. The one 
arises only out of the special promise itself, while 
the other may spring from any ordinary business 
transaction. Were there twoconcurrent liabilities in 
the case under consideration? There was the liability 
of the defendant, the special promisor, to the plaintiff, 
the promisee; but there was no liability on the part 
of Dowdall, the third person, to the promisee, at the 
time the promise was made, or when the bond was 
executed. Dowdall, as already suggested, was under ; 


no legal obligation to the plaintiff until, by his de- 
fault, he had compelled him toe pay the bond, and then 
his liability arose, not out of any promise on his part, 
but sprang by operation of law from the fact of pay- 
ment only. It is probable, yet not certain, that Dow- 
dall assented that the plaintiff should become his 
surety; but as was said in Holmes v. Knights, 10 N. 
H. 175, 178: ‘*mere assent, without any request or 
promise, and when there was a request by’’ the de- 
fendant, ‘‘and an express promise by him to in- 
demnify, is not sufficient to raise an implied prom- 
ise.’ It distinctly appears that the defendant did, and 
that Dowdall did not, request the plaintiff to become 
surety. It is of no importance that the act of the 
plaintiff resulted in a benefit to Dowdall, provided the 
promise was not coilateral to any liability of the latter 
to the former. The obligation arising from payment 
was of course subsequent to the engagement of the de- 
fendant, but the person undertaken for must be or be- 
come liable at the time the promise is made. Where the 
promise does not relate to a precedent liability of the 
third person, the questionwhether it is original or collat- 
eral depends upon whether the third person incurred 
any liability concurrently with the promisor. Roberts 
Frauds, 224; De Coly. Guar. 66. While the bond was 
given to the people, who stand for “the creditor,’’ as 
that word is used in the authorities, the promise in 
question was not made to them. Such a promise would 
have been collateral to the main obligation. But this 
promise was not made to the creditor, and at the time 
it was made there was no liability of the third person 
in existence to which it could be collateral. It was not 
a promise to answer for the debt, default or miscar- 
riage of another, for which that other was at the time 
liable to the promisee, although he was liable to the 
creditor, which is unimportant. It was an original 
promise that certain things should be done by the 
third person. As there was no original liability on the 
part of Dowdall to which the defendant’s promise 
could be collateral, the case falls within the first class 
named by Chief Justice Comstock in his noted classifi- 
cation in Mallory v. Gillett, supra. Moreover the rule 
seems to be well settled that a promise not made to 
the person entitled to enforce the liability assumed by 
the promisor is not within the statute. The special, 
which means simply the express, promise was not 
made to the people who, as the obligees named in the 
bond, were entitled to enforce it, but to the plaintiff, 
who had no such right. It was not a promise to an- 
swer for the default of one who owed any duty to the 
plaintiff, for Dowdall had neither expressly nor im- 
pliedly entered into any engagement with him. The 
duty owed by Dowdall was to the people only, stand- 
ing as the creditor or fourth person. The following 
authorities are cited in support of this position: Har- 
rison v. Sawtel, 10 Johns. 242; Chapin v. Merrill, 4 
Wend. 657; Barry v. Ransom, 12 N. Y. 462; Mallory v. 
Gillett, supra; Sanders v. Gillespie, 59 N. Y. 250, 252; 
McCraith v. Bank, 104 id. 414: 10 N. E. Rep. 862; 
Thomas v. Cook, 8 Barn. & C. 728; Reader v. King- 
ham, 13 C. B. (N. 8.) 344; Cripps v. Hartnoll, 4 Best & 
S. 414; 10 Jur. (N. 8.) 200; Aldrich v. Ames, 9 Gray, 
76; Smith v. Sawyard, 5 Greenl. 504; Jones v. Shorter, 
1 Ga. 294; Birkmeyr v. Darnell, 1 Smith Lead. Cas. 
(9th ed.) 522, and cases cited in note on page 550. 
There are cases holding the opposite doctrine, the 
most noted of which are Green v. Cresswell, 10 Adol. & 
Ell. 453, and Kingsley v. Balcome, ¢ Barb. 131. The 
former, which ‘s responsible for much of the confusion 
existing upon the subject, can no longer be regarded 
as the law in the country where it was decided, as will 
appear from the later Kuglish cases. Fitzgerald v. 
Dressler, 7 C. B. (N. S.)374; Reader v. Kingham, supra; 
Batson v. King, 4 Hurl. & N. 739; Cripps v. Hartnoll, 
| supra; Wildes v. Dudlow, L. R., 9 Eq. 198. In Kings- 
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ley v. Balcome, the promise was without any consid- 


eration, and no authority is cited except Green v 
Cresswell. The able opinion is mainly a criticism of 
several cases holding a doctrine the opposite of that 
announced by the court. (2) In such case evidence 
that such other administrator appropriated funds be- 
longing to the estate, with plaintiff's approval, and 
gave his note for the amount, indorsed by plaintiff, to 
the administrators, which has never been paid, is ad- 
missible, where it appears that the action against 
plaintiff on the bond was compromised for a sum less 
than the amount of the default by more than the 
amount of the note, but it is not shown that such 
administrator had been charged or credited there- 
with, norupon what basis the compromise was effected. 
Second Division, Oct. 8, 1889. Tighe v. Morrison. 
Opinion by Vann, J. 


WATER AND WATER-COURSES—COVENANTS RUNNING 
WITH THE LAND. — (1) The owner of land, through 
which flowed a river, sold a lot on the east side, known 
as “Lot 16."’" The lot being separated by other lots 
from the river, the right was granted to draw suffi- 
cient water from a race to supply a grist-mill then on 
the land. Lots B, 17 and 15 were conveyed as “ water 
lots,” being bounded by the river, thus vesting in the 
gaantees the bed of the river to the center, with the 
flow of the water above. The balance of the east-side 
lots were conveyed in the same manner, and ap un- 
divided half of them was conveyed by the grantee to 
E. In 1833 an agreement was entered into between E. 
and the west-side owners, proprietors of lots on what 
was called ‘“* Brown’s Race,”’ including also the owner 
of lot 16, on the east side, which recited the propor- 
tions in which the west-side owners were entitled in 
severalty to the use of the water in Brown’s race, ag- 
gregating in all sufficient fora run of sixty-two stones. 
It then declared that they had purchased E.’s interest, 
and that he had conveyed it in trust for them. The 
agreement showed that each of the west-side owners 
paid of the purchase-price proportionately with the 
extent of his water-power on Brown’s race. The ob- 
ject of the agreement was stated to be to prevent the 
use of the water on the lands purchased, and to get for 
themselves such use of what was called “surplus 
water,” and to maintain the dam which retained the 
waters. It then provided that each should be entitled 
to use for his own purposes his proportion of the water 
belonging to the new purchase, through Brown’s race, 
and that, if necessary to carry out their objects, the 
new grantees would erect machinery on their lots, the 
expenses and profits of such speculation to be shared 
equally. All the existing rights of each purchaser were 
to be preserved unaffected by this agreement. Held, 
that the agreement consisted of merely personal cove- 
nants by the parties as to the manner of using the 
property, and did not amount to a grant from one to 
another, so as to make the covenants run with the 
land. (2) Two years after the execution of the above 
contract the remaining undivided balf of the east-side 
lots passed by mesne conveyances to a second group 
of Brown's race proprietors. In 1885, lot 17, with all 
its water rights, was conveyed to a third group, who 
were successors in ownership of the property of the 
first group, and claimed to be the owners of shares in 
the surplus water described in the contract of 1833. 
The deed recited that the individuals of the group 
were the owners of a portion of the power in Brown’s 
race, and that the aim of the purchase was to increase 
the flow of the water in Brown’s race, and that the 
group of purchasers covenanted with each other that 
no one of them, his heirs or assigns, ‘‘ will sell or dis- 
pose of his or their interest in the said premises ex- 
cept to the successor of such party in the ownership 
of the water lot or lots now owned by such party on 


said Brown's race, without the consent ”’ of two-thirds ) 














of the owners; the intention being to annex the 
ownership of a share in the property, as far as practi- 
cable, to the ownership of a like share iu the water of 
Brown’s race. Held, that the aim of this covenant 
was to prevent the power of lot 17 from vesting any- 
where except in one interested in Brown’s race, but 
that it did not bar a Brown's race owner, who was also 
an east-side owner, from buying the shares of his asso- 
ciates in the power of lot 17, and then using it on the east 
side. (3) The owner of lot B, the only lot on the east side 
not controlled by Brown's race proprietors, lot 15 hav- 
ing been washed away, also acquired title to lot 16, and 
a dispute arising between him and the Brown’s race 
proprietors as to the amount of water to which he was 
entitled, a contract was entered into in 1866, to which 
the Brown's race proprietors formed the first party. 
This contract recited the ownership of the parties, the 
grounds of dispute, and that the rights of the parties 
of the first part among themselves to the waters had 
been fixed by a decree of court at seventy-nine parts; 
that the object of the contract was to apportion the 
waters between the Brown’s race owners and the 
owner of lots B and 16, and expressly declared that the 
rights and interests of the former between themselves 
were in no manner to be affected. It then estimated 
the water-power pertaining to the several lots at 
eighty-five parts, and gave to the second party six of 
those parts. Held, that it was not an admission by 
one of the Brown’s race owners, as between himself 
and the others, that the whole river was represented 
by eighty-five parts, and that seventy-nine belonged 
to the then Brown's race owners. (4) The water-power 
of the east-side lots was a part of the land which could 
not be severed by a personal agreement of the Gwner 
to use it on the west side, and whenever a west-side 
owner sold his east-side land to one who was not 
bound by the covenant the grantee had the right to 
restore the use of the power to the east side. Oct. 8, 
1889. Lawrence v. Whitney. Opinion by Finch, J. 








ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 


CHATTEL MORTGAGES—¥FIXTURES. —A track scale, 
used mainly in the business of an elevator, and 
erected for that purpose, which is closely connected 
with a hopper, from which grain can be taken by 
means of conveyors to and from the elevator, and 
which is joined to the same by a visible frame-work, is 
a “fixture” to the building, within the meaning of, 
and passes by a sale under, a chattel mortgage on an 
elevator and other buildings upon certain leased 
premises, ‘* with the machinery therein, and all the fix- 
tures thereto belonging,’’ and the facts that the eleva- 
tor is a chattel, and not part of the realty, and that the 
scale is not on the leased premises, but adjacent 
thereto, are immaterial. A discussion of the term 
“fixture ’’ in the abstract would be of little avail in 
the face of the facts with which we are confronted. It 
is true the term is used by the parties to the mortgage, 
and it is equally true that it is used only with refer- 
ence to the building as chattel property. But is it, be- 
cause of that, without significance in the transaction? 
The parties to the mortgage were dealing with refer- 
ence to property which ordinarily attaches to, and isa 
part of, realty, being buildings thereon. Fixtures, to 
a great extent, are directly connected with buildings, 
as a part of the realty, and, but for the buildings, they 
could in no sense be considered as real estate. In cases 
where the buildings are a part of the realty, law- 
writers and courts are wont to associate the term ‘‘fix- 
tures’’ directly with the buildings, and speak of them 
as fixtures to the mill or store or other buildings. 
This is because of the relationship of the fixture to the 
building as distinct from the land, and is by no means 
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a misapplication of the term. As the parties to the 
mortgage have employed the term “fixture,” we 
know of no rule of construction to warrant us in dis- 
regarding it because technically applicable to real es- 
tate, if the purpose of its use is manifest from the 
record. To us it seems clear that its use in the mort- 
gage in question is not different from what it would be 
if the elevator building was actually a part of the 
realty and the language was used in areal estate mort- 
gage and specified the building and “fixtures belong- 
ing thereto.” In such a case it would only be neces- 
sary to inquire if the scale was a fixture belonging to 
the building, and the finding upon such inquiry would 
determine its churacter. If in this case the scale has 
such a relation to the elevator that with the elevator 
(a part of the real estate) the scale would be a real- 
estate fixture, then it is so related to the elevator as a 
chattel within the purpose of the parties—that is, a 
“fixture belonging thereto.’’ It remains to be con- 
sidered if the scale, in view of the facts of the case, is 
a fixture belonging to the elevator. In this respect 
much depends upon the intent and purpose with which 
the scale was placed, as it was in connection with the 
elevator; the intent and use, in such cases, having 
much to do with determining its character as a fix- 
ture. Society v. Fleming, 11 Iowa, 533. It is plain, 
from the record, that the land on which the elevator 
was placed was leased, and the elevator placed in close 
proximity to the railroad track, because the elevator 
was to be used in receiving and shipping grain over the 
line of road, and that, as to the cars on the track, grain 
was to be transferred to and from the elevator. The 
elevator was used for the purpose of shelling corn and 
cleaning grain for shipment, in which case cars were 
unloaded into the hopper connected with the scale, 
and by means of conveyors taken to the building for 
such purposes as might be required. The entire testi- 
mony in the case shows that the scale was bought for 
use with the elevator, and, after being adjusted, it was 
mainly used for the purpose of carrying on the busi- 
ness of the elevator. It seems to have been as mucha 
part of the elevator, for the purpose of its business, as 
the machinery iu the elevator, and fur such purposes 
as closely connected therewith. The connection of the 
scale to the elevator by meaus of the hopper frame 
was open, visible, and could easily be known by all. 
The point is urged that the scale was not on the land 
leased of the railroad company for the purpose of 
erecting the elevator, but we see no particular force in 
the argument. It is on land adjacent thereto, and so 
adjusted as to be used in connection with the elevator, 
and would be as clearly a fixture in one case as in the 
other, as between these parties. It was placed on the 
land adjacent by license from the railroad compauy, 
and the railroad company makes no question or claim 
as tothe scale. Iowa Sup. Ct., Oct. 3, 1889. McGor- 
risk v. Dwyer. Opinion by Granger, J. 
CONSTITUTIONAL LAW—DENTISTS’ LICENSEs.—The 
object of the statute upon which the indictment is 
founded is to secure the possession of the requisite 
skill and learning by practitioners of medicine, sur- 
gery and dentistry. The possession of such special 
qualifications as to knowledge and skill is so essential 
to the protection of the lives, health and comfort of 
the people of the State that it cannot be doubted that 
it is within the power of the Legislature to secure it by 
the enactment of such reasonable conditions as are 
calculated to exclude from practice those unfitted 
therefor. Hewitt v. Charier, 16 Pick. 353; State v. 
Board, 32 Minn. 324; Eastman v. State, 109 Ind. 278. 
Is the statute repugnant to the Federal or State Con- 
stitution in any of its provisions? It is contended that 
it is in violation of section 2 of article 4 of the 
Constitution of the United States, and of section 1 
of the Fourteenth Amendment to the Constitution, 








because it discriminates against persons engaged in 
the same business or profession, and denies to them 
the equal protection of the laws; and that it is in vio- 
lation of article 2, part 1, of the State Constitution, 
which declares that all men have the natural, essen- 
tial and inherent right of acquiring and possessing 
property, and seeking and obtaining happiness. Sec- 
tion 3, chapter 132, General Laws, upon which the in- 
dictment is founded, provides that “it shall not be 
lawful for any person who is not duly authorized to 
practice medicine or surgery to practice dentistry, un- 
less such person has received a dental degree from 
some college, university or medical school authorized 
to confer the same, or shall have obtained a license 
from the New Hampshire Dental Society.” Section 6 
provides that ‘‘each person receiving a license upon 
examination shall pay for the use of the society grant- 
ing the same the sum of $5; upon diploma, $1.’’ Sec- 
tion 8 declares that the ‘‘ provisions of the preceding 
sections shall not apply to persons who have resided 
and practiced their professions in the town or city of 
their present residence during all the time since Janu- 
ary 1, 1875, nor to physicians residing out of the State, 
when called into the State for consultation with duly- 
licensed physicians, or to attend upon patients in the 
regular course of business.” While the power of the 
Legislature to impose restrictions upon the exercise of 
certain trades and professions for the protection of the 
public is unquestioned, it must be exercised in con- 
formity with the constitutional requirement that such 
restrictions must operate equally upon all persons pur- 
suing the same business or profession under the same 
circumstances. The constitutionality of a statute can- 
not be sustained which selects particular individuals 
from a class or locality, and subjects them to peculiar 
rules, or imposes upon them special obligations or bur- 
dens from which others, in the same locality or class, 
are exempt. Cooley Const. Lim. 391. The imposition 
of special restrictions or burdens, or the granting of 
special privileges to persons engaged in the same busi- 
ness under the same circumstances, is in contraven- 
tion of the equal right which all can claim in the en- 
forcement of the laws, and in the enjoyment of lib- 
erty and the right of acquiring and possessing 
property. If the statute had declared that its provis- 
ions should not apply to persons practicing their pro- 
fession in the city of Concord, such an arbitrary dis- 
crimination would be clearly repugnant to the princi- 
ple of constitutional equality. The exemption of all 
physicians, surgeons aud dentists residing and prac- 
ticing their profession in Concord from the burden of 
procuring and paying for a license, and the subjection 
of all other persons practicing the same professions 
elsewhere in the State to the expense of purchasing a 
license would bea palpable violation of constitutional 
rights. The exemption of the statute, of persons who 
have resided and practiced their profession in the 
town or city of their present residence during all the 
time since January 1, 1875, or during all the time from 
January 1, 1875, to January 1, 1879, from its operation, 
is no less in conflict with constitutional provisions. 
By an arbitrary test, having no reference to skill, 
learning or fitness for the practice of tae profession, 
certain persons are exempted from the payment of a 
license fee to which others of equal and perhaps supe- 
rior requirements and experience are subjected. It is 
a discrimination founded solely upon the accidental 
circumstance of residence, or of a change of residence, 
and falls within the prohibition of the Constitution. 
The statute also discriminates against citizens of other 
States. It does not apply to persons residing and 
practicing their profession, in the same town or city in 
this State, from January 1, 1875, to January 1, 1879; 
whereas persons who bave resided and practiced their 
profession coutinuously since January 1, 1875, in the 
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same town or city in another State, are required, upon 
removing to this State, to procure a license to practice 
their profession. The constitutional objection to the 
statute is that it imposes the burden of a license fee 
upon certain persons, and exempts others of the same 
class and profession under similar circumstances and 
conditions. Soon Hing v. Crowley, 113 U. S. 703; Yick 
Wo v. Hopkins, 118 id. 356. N. H. Sup. Ct., July 26, 
1889. State v. Hinman. Opinion by Clark, J. 


CONTRACT—WAGERING—FUTURES.—A contract pro- 
viding that defendants should give orders to plaintiffs 
from time to time to purchase and sell on the board of 
trade, in their own names, certain merchandise on ac- 
count of defendants, and before the time of delivery 
to procure such purchases and sales to be set off 
against each other according to the usages of the 
board, defendants not to receive or deliver any mer- 
chandise, but only to pay to or receive from plaintiffs 
the differences between purchase and selling price, 
and plaintiffs to receive a certain margin and commis- 
sion, is a wagering contract, and void as against public 
policy, though plaintiffs’ purchases and sales in pursu- 
ance of such contract were legal. The plaintiffs con- 
tend that even if the contracts which the defeudants 
authorized them to make and which they made on the 
board of trade had been wagering contracts, yet they 
could recover whatever money they had paid in settle- 
ment of these contracts in the manner authorized by 
the defendants. In Thacker v. Hardy, L. R.,4Q. B. 
Div. 685, the court found that the plaintiff was em- 
ployed to make contracts, and ruled that the under- 
standing between the plaintiff and his customer, that 
the contract should be so managed that only differ- 
ences in prices should be paid, did not violate the pro- 
visions of 8 and 9 Victoria, chapter 109, section 18. 
Lindley, J., in giving the opinion at the trial, said: 
** What the plaintiff was employed to do was to buy 
and sell on the stock exchange, and this he did; and 
every thing he did was perfectly legal, unless it was 
rendered illegal, as between the defendant and him- 
self, by reason of the illegality of the object they had 
in view, or of the transaction in which they were en- 
gaged. Now, if gaming and wagering were illegal, I 
should be of opinion that the illegality of the transac- 
tions in which the plaintiff and the defendant were en- 
gaged would have tainted, as between themselves, 
whatever the plaintiff had done in furtherance of their 
illegal designs, and would have precluded him from 
claiming in a court of law any indemnity from the de- 
fendant in respect of the liabilities he bad incurred. 
Cannan v. Bryce, 3 Barn. & Ald. 179; McKinnell v. 
Robinson, 3 Mees. & W. 434; Lyne v. Siesfield, 1 Hurl. 
& N. 278. But it has been held that, although gaming 
and wagering contracts cannot be enforced, they are 
not illegal. Fitch v. Jones, 5 El. & Bl. 238, is plain to 
that effect.’’ On appeal, Brett, L. J., said: “It was 
further suggested in Cooper v. Neil that the agreement 
was that, although the plaintiff, being a broker to the 
defendant, but contracting in his own person as prin- 
cipal, should enter into real bargains, yet the defend- 
ant should be called upon only to pay the loss if the 
market should be unfavorable, and should receive only 
the profit if it proved favorable; and that no further 
liability should accrue to the principal, whatever 
might become of the broker upon the stock exchange; 
so that, as regarded the real principal, the defendant 
in the action, it should be a mere gambling transac- 
tion. I then considered that a transaction of that 
kind might fall within the provisions of 8 and 9 Vic- 
toria, chapter 109, section 18, but I thought that there 
was no evidence of it. And with respect to the present 
action I say that there is no evidence that the bargain 
between the parties amounted to a transaction of that 
nature. LT retract nothing from what I said in that 
case.’ In England wagering contracts concerning 








stocks or merchandise are not void at common law, 
and all the judges in Thacker v. Hardy were of opinion 
that the facts in that case did not show that the trans- 
actions between the parties were in violation of the 
statute. In Irwin v. Williar, 110 U. S. 499, 510, the Su- 
preme Court of the United States say of wagering con- 
tracts that ‘in England it is held that the contracts, 
although wagers, were not void at common law, and 
that the statute has not made them illegal, but only 
non-enforceable (Thacker v. Hardy, ubi supra); while 
generally, in this country, all wagering contracts are 
held to be illegal and void as against public policy. 
Dickson’s Ex’r v. Thomas, 97 Penn. St. 278; Gregory 
v. Wendell, 40 Mich. 432; Lyon v. Culbertson, 83 Ill. 
33; Melchert v. Telegraph Co., 3 McCrary, 521; Bar- 
nard v. Backhous, 52 Wis. 593; Kingsbury v. Kirwin, 
77 N.Y. 612; Story v. Salomon, 71 id. 420; Love v. Har- 
vey, 114 Mass. 80.” That court also say, 110 U. 8. 510: 
* But we are also of the opinion that when the broker 
is privy to the unlawful designs of the parties, and 
brings them together for the very purpose of entering 
into an illegal agreement, he is particeps criminis, and 
cannot recover for services rendered or losses incurred 
by himself on behalf of eitber in forwarding the trans- 
action.’’ This was decided in Embrey v. Jemison, 131 
U. S. 336. See also Kahn v. Walton, 20 N. E. Rep. 203 
(January 8, 1889, Sup. Ct. Ohio); Cothran v. Ellis, 125 
Ill. 496; Fareira v. Gabell, 89 Penn. St. 89; Crawford 
v. Spencer, 92 Mo. 498; Lowry v. Dillman, 59 Wis. 197; 
Whitesides v. Hunt, 97 Ind. 191; Bank v. Packing Co., 
66 Iowa, 44; Rumsey v. Berry, 65 Me. 570. It is not 
denied that wagering contracts are void by the com- 
mon law of Massachusetts, but it is argued that they are 
not illegal, and that if one pays money in settlement 
of them at the request of another, he can recover it of 
the person at whose request he paysit. It is now set- 
tled here that contracts which are void at common law 
because they are against public policy, like contracts 
which are prohibited by statute, are illegal as well as 
void. They are prohibited by law, because they are 
cousidered vicious, and it is not necessary that a pen- 
alty be imposed in order to render them illegal. 
Bishop v. Palmer, 146 Mass. 469; Gibbs v. Gas Co., 130 
TJ. S. 396. The weight of authority in this country is, 
we think, that brokers who knowingly make contracts 
that are void and illegal as against public policy, and 
advance money on account of them, at the request of 
their principals, cannot recover it or their commis- 
sions, and we are inclined to adopt this view of the 
law. Embrey v. Jemison, ubi supra, and the other 
cases last cited. Mass. Sup. Jud. Ct., Sept. 5, 1889. 
Harvey v. Merrill. Opinion by Field, J. 


CRIMINAL LAW — EVIDENCE — NEGATIVE OF GOOD 
CHARACTER.—The rulings of the court below raise in 
this case a question of evidence which is of great im- 
portance, as it occurs to us, in the practical adminis- 
tration of justice. It involves the right of a defend- 
ant to introduce negative testimony in support of his 
good character—a right which does not seem to be 
recognized by the old text-writers and authorities, but 
may be said to be accorded from necessity almost uui- 
versally by the nisi prius courts in the trial of causes. 
The defendant was allowed to prove his good charac- 
ter generally for peace and quiet—an issue having ref- 
erence to the nature of the charge against him, which 
was murder. Two witnesses were asked the question 
whether they had ‘“‘ever heard of the defendant hav- 
ing any other difficulty except the one in question?” 
This question was objected to by the State, and on 
such objection was excluded. There is good authority 
in support of this ruling of the Circuit Court, but we 
are all of one opinion, that the question should have 
been allowed. Bare evidence by a witness that he 
knows the general character of a given person, and it 
is good, or very good, or excellent, is, after all, closely 
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analogous to a mere opinion in the nature of a fact, 
and, standing alone, carries with it an impression that 
it is lacking in some element to give force to the state- 
ment. The party testifying can render it more satis- 
factory and convincing by showing the foundation on 
which it rests. It is well to prove a person to be re- 
puted honest or truthful, or a woman chaste, or a man 
loyal to his country, or peaceably disposed toward all 
his neighbors. But great emphasis is added by the 
declaration that the witness, who has had every op- 
portunity to know, has never heard any human being 
challenge the honesty or veracity of the one, or 
breathe the slightest breath of suspicion on the virtue 
of the other, or assert any fact which goes to deny the 
loyalty or question the humanity and orderly conduct 
of the third. It is only to put the matter in a slightly 
different form to inquire of the deposing witness 
whether he had ever heard of any act or conduct in 
refutation of the good repute which he has affirmed of 
the person in question. To say his character is good is 
a positive expression of the fact. To say that the wit- 
ness has never heard any thing against his character, 
as to the particular phase in which it is put in issue, is 
negative in form, but often more satisfactory than evi- 
dence of a positive character. The propriety of this 
rule, permitting negative evidence of good character, 
is gradually forcing itself upon the recognition of the 
courts, and there is a current of modern authority 
rapidly forming in support of it. Mr. Taylor, in his 
work on Evidence, after observing that the term 
“character’’ is not synonymous with “ disposition,” 
but simply means “ reputation,’’ or the general credit 
which a man has obtained in public opinion, observes 
as follows of the practice of the English judges on this 
point: “Aware that ‘the best character is generally 
that which is the least talked about,’ they have found 
it necessary to permit witnesses to give negative evi- 
dence on the subject, and to state that ‘they never 
heard any thing against the character of the person on 
whose behalf they have been called.’ Nay, some of the 
judges,’’ he continues, “‘ have gone so far as to assert 
that evidence in this negative form is the most cogent 
proof of a man’s good reputation.” 1 Tayl. Ev., § 350. 
In support of this view he cites the late case of Reg. v. 
Rowton, 10 Cox Crim. Cas. 25, where Cockburn, C. J., 
observes: “‘Iam ready to admit that that negative 
evidence to which I have referred, of a man saying, ‘I 
never heard any thing against the character of the per- 
son of whose character I come to speak,’ should not be 
excluded. I think, though it is given in a negative 
form, it is the most cogent evidence of a man's good 
character and reputation, because a man’s character 
does not get talked about till there is some fault to be 
found with him. It is the best evidence of his charac- 
ter that he is not talked about at all. I think the evi- 
dence is admissible in that sense.” Mr. Wharton rec- 
ognizes the same principle, and says: *‘ In view of the 
fact that ‘the best character is generally that which is 
the least talked about,’ the courts have found it neces- 
sary to permit witnesses to give negative evidence on 
the subject, and to state that ‘they never beard any 
thing against the character of the person on whose be- 
half they have been called.’” Whart. Crim. Ev. (8th 
ed.), §58; 1 Whart. Ev., §49; and to the same purport, 
is the view of Mr. Bishop, 1 Bish. Crim. Proc. (3d ed.), 
§1117. A well-considered case, in direct support of 
this doctrine, is that of State v. Lee, 22 Minn. 407, 
where Berry, J., observes: ‘‘A very sensible and com- 
mendable instance of the relaxation of the old and 
strict rule is the reception of negative evidence of good 
character; as, for example, the testimony of a witness 
who swears that he has been acquainted with the ac- 
cused for a considerable time, under such circum- 
stances that he wouid be more or less likely to hear 
what was said about him, and has never heard any re- 
mark about his. character—the fact that a person’s 





character ia not talked about at all being, on grounds 
of common experience, excellent evidence that he 
gives no occasion for censure, or, in other words, that 
his character is good.’’ It was held accordingly thata 
witness might, when a proper predicate of knowledge 
had been laid, be permitted to testify negatively to 
one’s good character by affirming that he had never 
heard his character discussed or spoken of by any one. 
To the same effect is Gandolfo v. State, 11 Obio St. 114, 
where negative evidence of a defendant’s good charac- 
ter was allowed to be given. ‘‘Such evidence,” it was 
said, “‘is often of the strongest description, as, where 
a character for truth is in issue, that among those ac- 
quainted with the party it has never been questioned ; 
aud so, as to character for peace and quietness, that 
among those with whom the party associates no in- 
stance has been known or heard of in which he has 
been engaged in a quarrel.” In State v. Nelson, 58 
Iowa, 208, the same rule was recognized, aud a witness 
was allowed to testify that he had never heard any 
thing against the defendant’s character or reputation; 
the court observing that, in the absence of sucharule, 
**the person who had so far lived a blameless life as to 
provoke but little discussion respecting his character 
would oftentimes be utterly unable to support his 
character when assailed.’’ So in Davis v. Foster, 68 
Ind. 238, an instruction to the jury was held good 
which asserted that “if a man’s neighbors say nothing 
whatever about him, as to his truthfulness, that fact 
of itself is evidence that his general reputation for 
truth is good.” And in Davis v. Franke, 33 Gratt. 413, 
a witness who had an opportunity to know another's 
character was allowed to testify that he never heard it 
called in question; Staples, J., observing: ‘ Possibly 
in many cases the highest tribute that can be paid to 
the witness is that his reputation as a man of veracity 
is never called in question or even made the subject of 
conversation in the community where he resides.” In 
Childs v. State, 55 Ala. 28, a witness, who claimed to 
know the character of another witness, “‘ but never 
heurd his character discussed,’’ was held competent to 
speak to the question of character. A like principle 
was declared in Hadjo v. Gooden, 13 Ala. 718. Under 
the principle established by these authorities we hold 
that the Circuit Court erred in excluding the question 
propounded as to whether the two witnesses named in 
the record had ever heard of the defendant’s having 
any other difficulty except the one in question. It was 
equivalent to the inquiry whether the witnesses had 
ever heard any thing against the character of the de- 
fendant for quiet, peace or good order, and should 
have been allowed by the court. Ala. Sup. Ct., June 
26, 1889. Hussey v. State. Opinion by Somerville, J. 


LIBEL— COMMENT BY NEWSPAPER UPON JUDICIAL 
RECORD—-PRIVILEGED COMMUNICATION.—A newspaper 
may publish the fact that a judgment has been en- 
tered against a particular person, as shown by the 
record of the court; but to publish an inference there- 
from that the party is ‘‘ embarrassed ”’ will, if untrue, 
constitute a libel. In its application to a man’s finan- 
cial condition or standing, the word ‘‘ embarrassed,” 
employed in the head-line of the article complained of, 
ordinarily means incumbered with debt, beset with 
urgent claims and demands, unable to meet his pecu- 
niary engagements, etc. Words of substantially the 
same import as those used in the innuendo. The office 
of an innuendo is to aver the meaning of the language 
published; but if the common understanding of man- 
kind takes hold of the published words, and at once, 
without difficulty or doubt, applies a libellous meaning 
to them, an innuendo is not needed, and if used, may 
be treated as useless surplusage. Considered in con- 
nection with the rest of the article, the word ‘‘ embar- 
rassed ’’ means substantially what is ascribed to it in 
the innuendo. That however was a question for the 
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jury. The learned judge said: “I have defined in my | claims of its creditor. It matters not to them whether 


charge how far it is privileged, by telling you that a 
fair comment was admissible, but that an unfair and 
reckless comment was not admissible. This would 
take away the privilege.”” This answer we think was 
misleading and erroneous. Strictly speaking the ques- 
tion of privilege was not involved. It was the common 
right of any one to publish the fact that a judgment 
for $1,500 had been entered against the defendants, 
substantially as shown by the record of the court in 
which it was entered; but it was neither the right nor 
the privilege of defendant or any one else to publish in 
connection therewith the declaration, in the form of a 
head-line or otberwise, that the defendants in the 
judgment were embarrassed. That had a direct ten- 
dency to impair their credit and injure their business; 
and, if the evidence is believed, it did injure plaintiff's 
credit and business as a hotel-keeper. Such a decla- 
ration, whether it be regarded as an inference 
drawn by the writer from the fact that the judgment 
was entered, or be called a comment on a judicial pro- 
ceeding, was au unwarranted assertion of fact, which, 
if untrue, was manifestly calculated to impair plain- 
tiff's credit and injure his business. It does not follow 
that one who anthorizes a confession of judgment 
against himself is financially embarrassed. The pub- 
lication as a whole, including the head-line, was in no 
sense privileged. Penn. Sup. Ct., Oct. 7, 1889. Hayes 
v. The Press Company, Limited. Opinion by Ster- 
rett, J. 


MARRIAGE— SUIT BY WIFE AGAINST HUSBAND'S 
FIRM.—A married woman may sue a firm of which her 
husband is a member for damages done by the firm as 
her tenants to her separate property. The partners, 
except the husband, cannot take advantage of the fact 
that she is suing a firm of which her husband is a 
member. We have departed from the common-law 
rule on this subject to the extent of permitting a hus- 
band to confess a judgment directly to his wife for a 
debt he owes her, and of allowing her, with his con- 
sent, to have execution on such judgment and to sell 
his property. Rose v. Latshaw, 90 Penn. St. 238, and 
Lahr’s Appeal, id. 507. There is nothing in this con- 
sent or default of the husband, if there is no taint of 
fraud init, of which third parties can complain. A 
judgment confessed by the husband to his wife cannot 
be set aside or impeached by his creditors on the 
ground of the legal unity of the partiestoit. That is 
no concern of theirs; they may attack it for fraud, a& 
they may attack a judgment confessed to other par- 
ties that is fraudulent as to them. It is only the hus- 
band who can object to a suit against him by his wife, 
and if he chooses to confess or suffer judgment in the 
suit domestic peace is not disturbed by it, and strangers 
will not be allowed to object except when such action 
is in fraud of them. Ifa husband may confess or wit- 
tingly suffer a judgment in favor of his wife against 
himself for a debt due her from him, why may he not 
confess or suffer judgment in her favor for a debt due 
her from a firm of which he isa member? Asa part- 
ner he may confess a judgment for a firm debt, and on 
such judgment the property of the firm may be sold: 
Ross v. Howell, 84 Penn. St. 129. His authority in this 
respect is not taken away or abridged by the fact that 
hia wife is the creditor of the firm, and he may exer- 
cise it for her protection with as much reason and pro- 
priety as for the security of any other creditor. While 
he may object toa suit by his wife against himself, 
and perhaps to her suit against the partnership of 
which he is a member, upon the ground of the legal 
unity created by the marriage, his partners cannot. 
They have acquired no interest in the right of the 
husband to make this defense; it is as exclusively his 
right now as before the partnership was formed, and 
they cannot use it to shield the firm from the just 





that creditor be the wife of their copartoer or a 
stranger, and the husband is under no legal or moral 
duty to interpose a technical defense, which he alone 
can make, to defeat or postpone an honest claim of his 
wife against the firm, simply because he is a member 
of it. Penn. Sup. Ct., May 20, 1889. Freiler v. Kear. 
Opinion by McCollum, J. 


MINES AND MINING — CONVEYANCE— ‘‘ MINING 
GROUND.”—Under a statute providing that it shall not 
be lawful for the directors of any mining corporation 
to sell or dispose of the mining ground of the corpora- 
tion without the consent or ratification of the holders 
of two-thirds of the capital stock, etc.,the term “mining 
ground,’’ includes a ditch and water-right, by means 
of which a mine is operated, as an appurtenance 
thereof. The relation of a mine to the water by which 
it is operated is analogous to the relation between an 
ordinary mill and the water upon which its use de- 
pends. Water is as essential to the use of the one as 
it is to the use of the other, and it is well settled with 
reference to ordinary mills that the water-right is ap- 
purtenant to the mill, and will pass by a conveyance 
thereof, either with or without express mention of 
“the appurtenances.”’ This has been the law from 
early periods. In Touchstone it is laid down that 
“*by the grant of mills, the waters, flood-gates and the 
like, that are of necessary use to the mills, do pass.” 
Shep. Touch. 89. And in the old case of Nicholas v. 
Chamberlain, Cro. Jac. 121, ‘it was held by all the 
court, upon demurrer, that if one erect a house, and 
build a conduit thereto in another part of his land, 
and convey water by pipes to the house, and afterward 
sell the house with the appurtenances, excepting the 
land, or sell the land to another, reserving to himself 
the house, the conduit and pipes pass with the house, 
because it is necessary et quasi appendant thereto.” 
Chancellor Kent says: ‘‘A conduit conveying water 
to the lands sold, from another part of the lands of 
the grantor, will pass as being necessary or quasi ap- 
pendant thereto. So a race-way, conducting water 
from a mill to another part of the grantor’s land, has 
been held to pass by a conveyance of land with the 
mill thereon.” 4 Kent Com. *467. And in Richard- 
son v. Bigelow, 15 Gray, 154, the court, per Chief Jus- 
tice Shaw, said: ‘It is a well-settled rule of law that 
the grant of a mill carries with it by necessary impli- 
cation the right to the use of the water-course coming 
to the mill and furnishing power for working it, and 
also to the canal or race-way which carries the water 
from the mill, to the fuJl extent of the grantor’s right 
and power so to grant them.’”’ And this proposition 
is in accordance with the preponderance of authority, 
both as to the water connected with or arising from 
the particular tract and that arising from or connected 
with adjacent tracts of the same grantor, provided it 
was necessary to the use of the mill and was so used. 
Perrin v. Garfield, 37 Vt. 312; Morgan v. Mason, 20 
Ohio, 401; New Ipswich Factory v. Batchelder, 14 Am. 
Dec. 346; Neaderhouser v. State, 28 Ind. 257; Whitney 
v. Olney, 3 Mason, 280; Bank v. Miller, 7 Sawy. 163; 
Pickering v. Stapler, 5 Serg. & R. 110; Hammond v. 
Woodman, 41 Me. 177; Baker v. Bessey, 73 id. 472; 
Coolidge v. Hager, 43 Vt. 9; Le Roy v. Platt, 4 Paige, 
82: Curtis v. Norton, 58 Mich. 411. And the rule holds 
not only as to the water-right itself, but also as to the 
conduit or ditch through which the water flows; for 
while, as a general rule, land does not pass as an ap- 
purtenant to other land, yet it may be of such a nature 
as to pass with the principal thing. In Sheets v. Selden, 
2 Wall. 187, 188, it was held that an adjoining parcel of 
land passed by a grant of acanal, and the court, per 
Field, J., said: ‘‘The objection that the deed does not 
cover the premises in controversy rests upon the fact 
that it does not convey the parcels of land for which 
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the action is brought by specific designation and de- 
scription. Such designation and description, though 
usual, are not always essential. Land will often pass 
by other terms. Thus a grant of a messuage, or a mes- 
suage with the appurtenances, will carry the dwell- 
ing-house and adjoining buildings, and also its 
orchard, garden, and curtilage. + * * Thetruerule 
ov the subject is this, that every thing essential to the 
beneficial use and enjoyment of the property desig- 
nated is, in the absence of language indicating a dif- 
ferent intention on the part of the grantor, to be con- 
sidered as passing by the conveyance.”’ And see to the 
same effect, Sparks v. Hess, 15 Cal. 195, 196. The statu- 
tory definition of an appurtenance is in harmony with 
the above rule. ‘A thing is deemed to be incidental 
or appurtenant to land when it is by right used with 
the land for its benefit, as in the case of a way, or 
water-course, or of a passage for light, airor heat from 
or across the land of another.” Civil Code, § 662. And 
in pursuance of this definition it was held in Farmer 
vy. Water Co., 56 Cal. 11, that where water had been 
conducted through a pipe to the grantor’s premises, 
and rightfully used for domestic purposes and for irri- 
gation of his grounds, it passed by his deed as an ap- 
purtenance to the land. And a decision similar in 
principle was made in Mining Co. v. Moses, 58 Cal. 168, 
with reference to a ditch used to operate a mine. And 
compare McDonald v. Mining Co., 13 Cal. 235, 236, 
Quirk v. Falk, 47 id. 455; White v. Barlow, 72 Ga. 887, 
Cal. Sup. Ct., Sepr. 2, 1889. McShane v. Carter. Opinion 
by Hayne, C. Thornton, J., dissenting. 


PARTY-WALLS—ALTiRATIONS— PARTIES.—One of the 
joint owners of a party-wall, in which the rights of the 
parties are not defined by express grant, agreement or 
statute, may carry it up higher where he does so with- 
out injury to the original wall. The purpose of each 
of the adjoining owners in providing for a party-wall 
isthe same. It is intended to form part of a building 
on his land. A party-wall is as beneficial to him as a 
several wall, and it is no detriment to him, forthe use 
which oue owner makes of it as a wall of his building 
cannot impair the use of the other. In effect each 
owner acquires the right to build one-half of his wall 
upon his neighbor’s land, and each, contributing his 
portion of the expense, has a right to an equal benefit 
in a wall so built. The wall is a substitute to each for 
a separate wall, and there can be no implied limitation 
in his right to use it as he would use his several wall, 
except that he shall not impair its value to his neigh- 
bor. With this limitation, it will be presumed that 
each intended it for all uses and purposes to which the 
wall of his building would ordinarily and properly be 
put. That presumption is for the advantage of both 
and to the detriment of neither. If the party-wall 
cannot be built up, neither house can be raised with- 
out building a new-wall; for if one owner could law- 
fully build a several wall upon the part of the wall 
over his own land, it would not be aright of practical 
value. He could not build on it a sufficient wall. Itis 
not reasonable to suppose that each party intended 
that he should never use the wall for a building higher 
than the one that should be first erected, and a pro- 
vision to that effect, detrimental to both parties and 
beneficial to neither, caunot be presumed. [f it is said 
that one owner may not wish to use the wall as built 
up, and may prefer not to have the adjoining building 
higher than his own, the answer is that that is a par- 
ticular and exceptional circumstance which cannot be 
presumed. It is presumed to be a detriment to the 
owner of a building to deprive him of the power to 
make additions to it, and grants and contracts will be 
construed on that presumption, unless it is controlled 
by their terms. Not only would a provision implied 
in a grant of a party-wall, that it should not be carried 
higher than as originally constructed, be contrary to 





the interests and the apparent intention of the parties, 
but it would not be in accordance with public policy. 
The public interest is not promoted by putting im- 
pediments in the way of erecting buildings, and the 
law will not be swift to construe the acts of parties so 
as to produce that effect. We have been referred to 
very few authorities upon the subject, and the ques- 
tion of the right of one owner of a party-wall to build 
it up seems to have been very seldom raised. Phillips 
v. Bordman, 4 Allen, 147, discusses the right in a 
party-wall as an easement, and there is certainly noth- 
ing in the case unfavorable tothe right to build upon 
the wall. Sanborn v. Rice, 129 Mass. 387, was tort for 
breaking and entering the plaintiff's close by building 
up the partition wall between the houses of the plain- 
tiff and defendant, and the action was sustained, but 
the only question considered in the opinion was 
whether there was any evidence that the plaintiff 
owned to the middle of the wall. It is said of that case 
in Quinn v. Morse, 130 Mass. 317, 322, that ‘*so much of 
the wall as was carried up by the defendant on the 
plaintiff's land was not as wide as the original wall, 
nor was its face toward the plaintiff's land parallel 
with the center line of that wall, and the defendant 
did not rely on any right to carry up a party-wall 
upon the plaintiff's land, but on the plaintiff's want of 
title in the land itself." Quinn v. Morse, ubi supra, 
was a bill in equity to restrain the defendant from 
building up a partition wall between him and the 
plaintiff. The plaintiff had conveyed the estate to de- 
fendant’s boundary on the middle of the partition 
wall. This sale was in pursuance of an agreement by 
which the defendant agreed to pay to the plaintiff for 
half of the wall what it was worth to the defendant for 
building a store on the land. The court say that the 
intention of the plaintiff that the wall should be a 
party-wall, which the defendant would have a right to 
carry up in building his store, was manifested by the 
agreement. The agreement was only to sell one-half 
of the wall for what it should be worth in building a 
store. The right to carry up the wall seems to have 
been inferred from the intention in the agreement that 
t should be a party-wall. In McLaughlin v. Cecconi, 
141 Mass. 252, the whole wall was on the plaintiff's 
land, and belonged to him, and no question in regard 
to party-walls arose. Brooks v. Curtis, 50 N. Y. 639, is 
directly in point, and decides that one owner of a 
party-wall has a right to build it up. In Partridge v. 
Gilbert, ubi supra, in which it was decided that one 
owner had a right to take down and rebuild a ruinous 
party-wall, the wall was rebuilt higher than before. 
The party rebuilding was held not liable. It seems 
well settled that one owner of a party-wall has a right 
to take down and rebuild it when ruinous. In Camp- 
bell v. Mesier, 4 Johns. Ch. 334, Chancellor Kent de- 
cided that ove owner of a party-wall, who had rebuilt it, 
could recover contribution from the other owner. In 
Bank v. Stokes, L. R., 9 Ch. Div. 68, it was said that 
one owner of a party-wall, where the Metropolitan 
Building Act did not apply, had a right to lower the 
foundation so as to give him a sub-basement. In Field 
v. Leiter, 6 N. E. Rep. 877, the wall was built by the 
plaintiff, one-half on adjoining land. Defendant 
bought the adjoining Jand, and an agreement was 
made between the parties by which the defendant 
might use the wall as a party-wall for his store, ten 
stories high, with the right to add to the height of it; 
the defendant agreeing to strengthen the wall and 
foundation by necessary additions thereto on his own 
side. It was held that defendant had a right to make 
necessary additions to the foundation on the plaintiff's 
side. Eno v. Del Vecchio, 4 Duer, 53, decided that one 
owner might underpin and deepen the foundation and 
raise the wall higher on his own land. Matts v. Haw- 
kins, 5 Taunt. 20, has been cited as deciding that one 
owner of a party-wall can lawfully take down an addi- 
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tion built upon it by the other owner. But this is ex- 


pressly decided under the Building Act (14 Geo. III, 
chap. 78), which regulated the rights of owners. We 
have seen nothing in the English cases—such as Cubitt 
v. Porter, 8 Barn. & C. 257; Wiltshire v. Sidford, 1 
Man. & R. 404; Stedman v. Smith,8 El. & BI. 1, and 
Watson v. Gray, L. R., 14 Ch. Div. 192—in which own- 
ers of a party-wall are called tenants in common, and 
which decide that tenancy in a party-wall has some of 
the qualities of tenancy in common, which suggests 
that one owner of a party-wall for the lateral support 
of buildings can have partition of the wall, or cannot 
carry it up higher than it may originally be built for 
the purpose of using it as the wall of his building. The 
limitation upon the right of each owner to use the wall 
as the lateral wall of such house as he may desire to 
erect is that he shall not impair the value of the wall to 
the other owner. If one owner carries up the wall, the 
addition becomes part of the party-wall, and the own- 
ers have equal rights in it, and the value of the wall to 
either owner cannot be thereby impaired; but neither 
owner has a right to so use the wall as to weaken or 
injure it. Phillips v. Bordman, ubi supra. Mass. Sup. 
Jud. Ct., Sept. 5, 1889. Everett v. Edwards. Opinion by 
W. Allen, J. 


SALE—IMPLIED WARRANTY—SAMPLE.—On a sale of 
goods described as of a specified quality, which is well 
known in the market as distinct from an inferior 
grade, a warranty is implied that the goods shall be of 
that grade, though the contract of sale further speci- 
fies that the goods are sold ‘‘as per sample: ’’ and such 
warranty is broken if the goodsare not of the specified 
quality, though they may be equal to the samples 
shown. In such cases, the words denoting the grade 
or quality of the goods are not to be treated as merely 
words of general commendation, but they are held to 
be words having a specific commercial signification. 
Thus, in Hastings v. Lovering, 2 Pick. 214, the words, 
in a sale-note, **Sold two thousand gallons prime 
quality winter oil,’ were held to amount to a war- 
ranty that the article sold agreed with the descrip- 
tion; and in Henshaw v. Robins, 9 Metc. 87, it was 
said that the doctrine laid down in that case has ever 
since been considered as the settled law in this Com- 
monwealth. Soin Chisholm v. Proudfoot, 15 U. C. Q. 
B. 203, it was held that where a manufacturer of flour 
marked it as of a particular quality, viz., ‘‘ Trafalgar 
Mills Extra Superfine,’’ that amounted toa warranty 
of its being of such a quality. A similar doctrine may 
be found in Hogins v. Plympton, 11 Pick. 97; Winsor v. 
Lombard, 18 id. 57, 60; Forcheimer v. Stewart, 65 Iowa, 
593; Garduer v. Lane, 9 Allen, 492; 12 id. 39. If no other 
meaning could be given to the words ‘“‘ as per samples”’ 
except that they alone were to be considered as showing 
the quality of rubber to be delivered, the argument in 
favor of the defendants’ view would be irresistible. So 
if there was a plain and necessary inconsistency be- 
tween the two descriptions of the rubber, it might per- 
haps be successfully contended that the vendor's obli- 
gation was only to deliver rubber which would con- 
form to the inferior quality described; that isto say, 
that in case of such inconsistency, the words “as per 
samples” should prevail, and the words “‘of second 
quality’ be rejected. If it were to be held that the 
vendor's obligation was fulfilled by delivering rubber 
of aquality equal to the samples, though it was not of 
the second quality, then the words ‘* of second quality” 
would mean nothing, or they would be overborne by 
the words “‘as per samples.”” Butif it is found that 
the bought note admits of a reasonable construction 
by which a proper significance can be given both to the 
words ‘“‘as per samples’”’ and also to the words “of 
second quality,” there will be no occasion to disregard 
either. Cases are to be found in the books where such 
a construction has been given to contracts of sale. 








| Thus, in Whitney v. Boardman, 118 Mass. 242, a sale of 


Cawnpore buffalo hides, with all faults, was held to 
mean with such faults and defects as the article sold 
might have, retaining still its character and identity 
as the article described; and the court cited with ap- 
proval the case of Shepherd v. Kain, 5 Barn. & Ald. 
240, where there was a sale of a copper-fastened vessel, 
to be taken “‘ with all faults, and without allowance 
for any defects whatsoever,” and this was held to 
mean only all faults which a copper-fastened vessel 
might have, the court saying by way of illustration: 
“‘Suppose a silver service sold with all faults, and it 
turns out to be plated.’”’ So, in Nichol v. Godts, 10 
Exch. 191, an agreement for the sale and delivery of 
certain oil, described as “‘ foreign refined rape oil, war- 
ranted only equal to samples,” was held to be not com- 
plied with by the tender of oil which was not foreign 
refined rape oil, although it might be equal to the 
quality of the samples. The decision of this case has 
stood in England, though not without some question- 
ing at the bar. See Wieler vy. Schilizzi, 17 C. B. 619; 
Josling v. Kingsford, 13 C. B. (N. 8.) 447; Mody vy, 
Gregson, L. R., 4 Exch. 49; Jones v. Just, 3 Q. B.197; 
Randall v. Newson, 2 Q. B. Div. 102. In the pres- 
ent case, by a fair and reasonable construction of the 
bought note, effect can be given to both of the phrases 
used to describe therubber. Construed thus, the arti- 
cle sold was one hundred and two bales of Ceara rub- 
ber, of the second quality, and as good as the samples. 
The rubber delivered was in fact Ceararubber. There 
was no question that it was of the right kind; but it 
was not of the second quality. There is no necessity 
to disregard the words describing the rubber as of the 
second quality. They signified a distinct and well- 
known, though not absolutely uniform, grade of rub- 
ber. There was no exact standard or dividing line be- 
tween rubber of the second quality and of the third 
quality, any more than there is between daylight and 
darkness. But nevertheless a decision may be reached, 
aud it may be easy to reach it ina particular case, that 
certain rubber is or is not of the second quality. This 
general designation being given, the specification ‘as 
per samples ’’ being also included in the note, the rub- 
ber must also be equal to the samples. It must be rub- 
ber of the second quality, and it must be equal to the 
samples. If it fails in either particular, it is of no con- 
sequence that it conforms to the other particular. 
There is no inconsistency in such a twofold warranty; 
and, this rubber having been found to be not of the 
second quality, the warranty was broken, without re- 
gard to the question whether or not it was equal to the 
samples. The fact that the plaintiffs had an opportu- 
nity to examine the rubber, and actually made such 
examination as they wished, will not necessarily do 
away with the effect of the warranty. The plaintiffs 
were not bound to exercise their skill, having a war- 
ranty. They might well rely on the description of the 
rubber, if they were content to accept rubber which 
should conform to that description. Henshaw v. 
Robins, 9 Mete. 83; Jones v. Just, L. R., 3 Q. B. Div. 
197. And the exhibition of a sample is of no greater 
effect than the giving of an opportunity to inspect the 
goods in bulk. Notwithstanding the sample or the in- 
spection, it is an implied term of the contract that the 
goods shall reasonably answer the description given, 
in its commercial sense. Drummond v. Van Ingen, L. 
R., 12 App. Cas. 284; Mody v. Gregson, L. R., 4 Exch. 
49; Nichol v. Godts, 10 Exch. 191. In the two former 
of these cases it was held that there might be, and that 
under the circumstances then existing there was, an 
implied warranty of merchantable quality notwith- 
standing the sale was by a sample, which sample was 
itself not of merchantable quality, the defect not be- 
ing discoverable upon a reasonable examination of the 
sample. Mass. Sup. Jud. Ct., Sept. 4, 1889. Gould v. 
Stein. Opinion by C. Allen, J. 
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‘HE important question of relieving the calendars 
of the Federal Supreme Court and the Court of 
Appeals of this State is still unsolved. No measure 
whatever has been adopted or attempted for the 
former, and none but an abortive and temporary 
makeshift for the latter. A letter has been ad- 
dressed to the president of the United States, on 
behalf of the American Bar Association, by a com- 
mittee composed of David Dudley Field, William 
Allen Butler, J. Randolph Tucker, Francis Rawle, 
Walter B. Hill, J. Hubley Ashton, George H. Bates, 
Henry Hitchcock, Thomas J. Semmes and Edward 
Otis Hinkley, calling his attention to the pressing 
and imperative need of some measure to be adopted 
by Congress to enable the Supreme Court to keep 
up with its calendar. Mr. Hill, in a paper read by 
him before the American Bar Association, some ex- 
tracts from which we have published, gave a histery 
of the various schemes which have been recom- 
mended for this purpose. The committee request 
the president to urge upon Congress the necessity of 
some immediate legislation upon this subject. They 
say: ‘‘ During the first twenty years after its organ- 
ization, in 1790, the average annual number of cases 
pending was less than 100, and never exceeded 150 
till after 1843. During the twenty years from 1862 
to 1882 the number of cases docketed at the begin- 
ning of each term increased from less than 350 to 
more than 1,000, notwithstanding the act of Feb- 
ruary 16, 1875, raised the minimum limit of appeal 
from $2,900 to $3,000. At the close of the October 
term, 1885, 904 cases remained on the docket un- 
disposed of. By cases docketed during the October 
term, 1886, this number rose to 1,403, of which 455 
in all were disposed of during that term, leaving 948 
cases undisposed of at the close of the October term, 
1886, or a net increase of 44 cases, At the begin- 
ning of October term, 1887, the number of cases 
docketed had risen to 1,044, increased during that 
term to 1,437; of these 422 in all were disposed of, 
leaving 1,015 undisposed of at the close of October 
term, 1887, or a further net increase of 67 cases 
during that term. At the beginning of the October 
term, 1888, the number of cases docketed was 1,140, 
increased during that term to 1,562; of these 417 
were disposed of, leaving 1,146 cases undecided at 
the close of the October term, 1888, or a further net 
increase of 131 cases during that term. At the be- 
ginning of the current October term, 1889, the num- 
ber of cases docketed was 1,248, since increased to 
1,494, being a net increase of 300 cases since the 
close of the October term, 1886, or less than three 
years. It unavoidably results from this that the 


average delay between the perfecting of an appeal 
in the Circuit Court and the hearing of the cause in 
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the Supreme Court is now nearly four years. At 
the present rate of accumulation this period of delay 
and suspense is steadily lengthening at the rate of 
about one year more in every five. It is obvious 
that such a situation is not consonant either with 
the constitutional right of suitors to speedy as well 
as impartial hearing or with the proper efficiency 
and dignity of the supreme tribunal of the Nation. 
The fault is not with the court or its members, but 
with a system under which their unremitting labors 
must inevitably fail to accomplish an impossible 
task. Experience has shown that between 400 and 
500 cases in each year is the utmost that a court of 
nine justices can properly dispose of, including 
those dismissed or settled by the parties; also that 
to increase that number of judges would not add to, 
but rather diminish, the efficiency of the court in 
that regard. The problem then is to select the 400 
or 500 cases; to winnow from the mass of appeals 
those which may from those which may not be car- * 
ried to the highest court in the country; those which 
require settlement by the supreme judicial authority 
from those which may be fitly settled by inferior 
jurisdiction.” ‘‘Of the different plans proposed in 
the various bills introduced at successive sessions of 
Congress that general plan which contemplates the 
creation of intermediate appellate courts has been 
approved by the American Bar Association, as 
promising the largest measure of relief for all the 
United States courts. At its annual meeting in 
1882, after very full and earnest debate, the associa- 
tion adopted the majority report to that effect of a 
select committee which had given to the whole sub- 
ject the most careful consideration.” We have never 
believed in the plan here recommended, that is to 
say, the Davis bill, but it is probably better than 
nothing. The radical difficulty about this bill is to 
find a Congress willing to intrust to any president 
the appointment of nine new judges. This is an 
amount of patronage which one party is unwilling 
to bestow upon a political opponent. Hence it has 
been found impracticable to adopt the Davis bill. 
Intrinsically, we believe the bill impolitic. We 
believe it would be better to increase the Supreme 
Court so that it could sit all the time, its judges 
taking turns, or sitting simultaneously in two divis- 
ions. It would perhaps be well, as has been sug- 
gested, tocut off the right of appeal of corporations 
based solely on the ground of residence. Perhaps 
some other branches could wisely be limited to the 
present intermediate courts. But something should 
be done at once. The indifference and partisanship 
of Congress on the subject is disgraceful, and inju- 
rious to the interests and business of citizens. 


The position of affairs in this State is still more 
disgraceful, and smacks very strongly of jobbery. 
Under the guise and pretense of a temporary com- 
mission, we have a practically permanent Second 
Division of the Court of Appeals, appointed by the 
governor, and composed of Supreme Court judges 
who are imperatively needed in their own proper 
court. This was effected by an amendment of the 
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Constitution which was voted upon by a very small 
proportion of the electors of the State, and probably 
understood by very few of those who voted for it. 
It isshameful that the Constitution can be thus care- 
lessly and unreflectingly changed and amended. 
The court needed a permanent increase of judges. 
That increase should have been made in the ordinary 
and legitimate manner, by the nomination and elec- 
tion of judges directly for that office. Instead of 
that, the Supreme Court, just increased by twelve 
judges to enable it to do its business, was depleted 
by the removal of seven to the upper court. This 
resulted, as is pointed out by a correspondent in 
this journal this week, in two serious faults — first, 
a suitor who had previously appealed was subjected 
to a court for which he had not bargained; second, 
he was possibly deprived of two of these new judges 
by their having sat on the case below, and com- 
pelled to litigate in a court two of whose members, 
although nominally silent, were committed in opin- 
ion against him. It may be said that this was con- 
stitutionally done. True, the constitutional forms 
were observed, but the spirit of the Constitution is 
abused. We have nothing to say against the emi- 
nent gentlemen composing the new court. Very 
possibly they might all have been elected to the post 
which they now fill, although one of them has just 
been rejected by the popular vote on a regular elec- 
tion to fill a vacancy in the permanent court. (We 
say this ‘‘ without prejudice,” for the gentleman in 
question would have been our personal choice.) This 
emphasizes the absurdity of the situation. One who 
is in that court, and practically permanently there, 
has been rejected as a permanent member of that 
court when the issue was directly presented to the 
people. But we lay the stress on the ground that 
we have been ‘‘robbing Peter to pay Paul” — 
strengthening the Court of Appeals at the expense of 
the Supreme Court, and this immediately after it 
was found necessary to strengthen the Supreme 
Court. The Legislature has recognized the neces- 
sity of again fortifying the Supreme Court, and last 
winter a concurrent resolution was adopted for a 
constitutional amendment, which we copy below as 
a curiosity of legislation: ‘‘Resolved (if the Senate 
concur), That the sixth article of the Constitution 
be amended by adding thereto the following section: 
Section 29. The Legislature at the first session thereof 
after the adoption of this amendment, shall provide 
for the election at the general election next after the 
adoption of this amendment, by the electors of the 
first and second judicial districts, of not more than 
two justices of the Supreme Court in addition to 
the justices of that court now in office in each of 
said judicial districts, and one justice of said court 
in addition to the justices of that court now author- 
ized by law to be elected in each of the following 
judicial districts, namely: The third, fourth, fifth, 
sixth, seventh and eighth judicial districts. The 
justices so elected shall be invested with their office 
on the first Monday of January next after their elec- 
tion.” This shows the haste and want of reflection 
with which an amendment of our fundamental law 





may be proposed, if not adopted. The electors of 
the first and second districts forsooth are to 
elect judges for the whole State! Really we think 
every person who has been a party to this precious 
scheme, from first to last, ought to have the grace 
to blush, whether he is judge or governor or plain 
citizen. It looks too much like axe-grinding to 


vaise these seven judges to the Court of Appeals 


by appointment, and then elect seven to fill their 
places in the court below. It has been an unworthy 
piece of jugglery. It would be a curious inquiry, 
what would be the status of the Supreme Court 
judges now in the Court of Appeals, if by chance 
they should be no longer needed there, and mean- 
time their places in the Supreme Court should be 
permanently filled. But that inquiry will never 
arise, and this new proposed election shows the hol- 
lowness of the pretense that they will ever be re- 
turned to the Supreme Court. We hope this dis- 
graceful bungling will cause the lawyers of the State 
to wake up to a sense of the situation, and make a 
thorough recast and repair. This commission should 
be at once abolished, these judges should be re- 
manded to their proper court, where they are sorely 
needed, and there should be a permanent addition 
by election to the force of the Court of Appeals, 
upon a basis as nearly non-partisan as possible, as 
in the case of the original constitution of the court. 
The scheme proposed by Mr. Moak in this journal 
seems to us the best that has been suggested. If 
some of the present Commission should be nomi- 
nated and elected to the permanent Court of Ap- 
peals there could be no objection. Several of them 
are perfectly competent for the post. But let them 
get there in the regular way, and not by a species of 
legerdemain, in violation of the theory of our gov- 
ernment, and which brings our judicial institutions 
into contempt. It is mortifying to see our bench 
thus made the plaything of politics and the prey of 
patronage. However the State has been brought 
into the predicament, and whoever instigated the 
circumvention, it behooves our Legislature to get us 
out of it at once in the considerate, dignified and ap- 
propriate manner contemplated by our laws and har- 
monious with the frame of our society. 
sspnasiteaeidencttans 


NOTES OF CASES 


N Appeal of Nichol, Supreme Court of Pennsylva- 
nia, October 7, 1889, it was held that where a 
fire insurance policy is payable to the assured, 
“his executors or administrators,” and a loss occurs 
after his death, and his estate is insolvent, the right 
of his heirs in the insurance fund is subordinate to 
that of his creditors. The court said: “The con- 
tract under which the money became due and pay- 
able to the personal representatives of the intestate 
is one of indemnity against a possible loss which 
actually happened after his decease, but during the 
life of the policy. If his estate, exclusive of the 


property insured, had been insolvent, his children, 
who succeeded to his interest in said property, 
would undoubtedly have been entitled to the in- 
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surance money; but inasmuch as his estate, includ- 
ing the realty and the sum realized from the insur- 
ance policy, is admittedly insolvent, their right is 
subordinate to that of the creditors. In this State 
the lands of a decedent, as well as his goods and 
chattels, are assets for the payment of his debts. 
When the personal property is exhausted or clearly 
insufficient, it is the duty of the personal represen- 
tative, under the direction of the proper court, to 
resort to the realty, and thus, if possible, satisfy the 
claims of creditors. In Horner v. Hasbrouck, 41 
Penn. St. 169, 179, it is said it will be seen, from 
a brief glance at the history of an Orphans’ Court, 
how we enforce the principle, never lost sight of in 
our jurisprudence, that the lands of a decedent, like 
his goods, are assets for the payment of his debts, 
and that the right of succession has respect only to 
so much of his estate as remains after his debts have 
been paid. When aman dies in Pennsylvania his 
real and personal estate comes within the jurisdic- 
tion of the Orphans’ Court, to be administered, first 
of all, for the benefit of creditors, and next for lega- 
tees, devisees and heirs. We usually define the heir 
to be one on whom the law casts the estate at the 
death of the ancestor, but with us the estate is cast 
subject to the jurisdiction of the Orphans’ Court. 
Heirs are thus postponed to creditors. If it be said, 
as for some purposes it is correct to say, that the 


. estate vests in the heirs directly the ancestor dies, 


it must be understood to be a contingent interest, 
defeasible in behalf of creditors. What really vests 
in the heir is the title to the residuum, or in the lan- 
guage of the act of 1834, the ‘surplusage’ of the 
estate. This is what the law casts on the heir. It 
can be nothing else consistently with our system of 
administration and distribution. While strictly 
speaking the insurance money in question is not the 
proceeds of real estate bound by the lien of dece- 
dent’s debts, it really represents, to that extent, the 
realty that was insured and destroyed by fire. If 
the insurance company had elected to restore the 
lost building instead of paying the amount of risk 
in cash, the property would have been immediately 
subject to sale for the payment of debts. Whether 
we regard the insurance money as the proceeds of 
the contract of indemnity, and a personal asset in 
the hands of the administrator, or as representing 
the building that was destroyed, in either case the 
claim of the heirs thereto is subordinate to that of 
the creditors. While we cannot assent to some of 
the conclusions reached by the learned court in 
Wyman v. Wyman, 26 N. Y. 253, the general prin- 
ciple, in relation to the right of heirs as against 
creditors of an insolvent estate, so ably maintained 
in that case, harmonizes with the views above ex- 
pressed. It follows from what has been said that 
the court below erred in not holding that the insur- 
ance money was distributable among the creditors 
of the intestate.” 


In McPherson v. Runyon, Supreme Court of Min- 
hesota, October 29, 1889, it was held that an action 
may be maintained for the prosecution of a civil suit 


maliciously and without probable cause, even though 
there was no interference with the person or prop- 
erty of the defendant. The court said: ‘‘ We have 
recognized such rights of action in cases where the 
defendant’s property was attached (Burton v. Rail- 
way Co., 33 Minn. 189, and Cochrane v. Quacken- 
bush, 29 id. 876), and if there were peculiar reasons, 
based upon the fact of the attachment, justifying an 
action in such cases, it was not perceived why they 
are not equally applicable where, as in this case, the 
defendant’s property was seized under a writ of re- 
plevin. That an action will lie in such a case was 
held in Wills v. Noyes, 12 Pick. 324; and this was 
also recognized in Magmer v. Renk, 65 Wis. 364. We 
do not however place our decision upon this limited 
ground, but upon the broader proposition that for 
the prosecution of a civil action maliciously and 
without probable cause, to the injury of the defend- 
ant, he may maintain an action for damages, although 
there was no interference with his person or prop- 
erty. Pangburn v. Bull, 1 Wend. 345; Whipple v. 
Fuller, 11 Conn. 582; Closson v. Staples, 42 Vt. 209; 
Eastin v. Bank, 66 Cal. 123; 8. C., 56 Am. Rep. 77; 
Allen v. Codman, 139 Mass. 136; Marbourg v. Smith, 
11 Kans. 554; Woods v. Finnell, 13 Bush, 629; 
Pope v. Pollock (Ohio), 21 N. E. Rep. 356; MeCardle 
v. McGinley, 86 Ind. 538; S. C., 44 Am. Rep. 343, 
The reasons for this conclusion are well set forth in 
Whipple v. Fuller and in Closson v. Staples, supra. 
See also 21 Am. Law Reg. 281, 353.’’ See contra, 
Wetmore v. Mellinger, 64 Iowa, 741; 8. C., 52 Am. 
Rep. 465. See note 44 Am. Rep. 346. 





In Carter v. Strom, Supreme Court of Minnesota, 
October 29, 1889, the plaintiff and defendant exe- 
cuted an agreement in writing for the exchange of 
lands. The plaintiff was to pay to the defendant 
$225 upon the exchange of deeds. The lands to be 
exchanged were incumbered, and each party agreed 
to assume and pay the incumbrance upon the lands 
to be by him received in exchange. The defendant 
also agreed to make, within a specified time, certain 
specified improvements in the buildings upon the 
land which he was to convey, and to “ assign the in- 
surance.” Each party was to furnish to the other 
an abstract of title. The agreement contained the 
further provision that ‘‘the party who is in default 
in any of the conditions herein is to pay the other 
the sum of $200 as stipulated damages.” The court 
said: ‘*It may be stated as a general proposition, 
sustained by the great weight of authority, that 
where a contract, specifying one certain sum as 
liquidated damages, contains various stipulations, 
to all of which the clause as to damages is clearly 
applicable, such stipulations either varying greatly 
in their character and importance, or being of such 
a nature that the damages from a breach of some of 
them could be easily and certainly measured, and es- 
pecially if such damages would obviously be inconsid- 
erable as compared with the sum stated in the agree- 
ment as damages for any breach, the latter should 
be regarded as a penalty, and not as liquidated dam- 





ages. Kemble v. Farren, 6 Bing. 141; Magee v. La- 
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vell, L. R., 9C. P. 107; In re Newman, L. R., 4 Ch. Div. 
724; Lampman v. Cochran, 16 N. Y. 275; Daily v. 
Litchfield, 10 Mich. 29; Trustees, ete., v. Walrath, 27 
id. 232; Cheddick’s Ex’r v. Marsh, 21 N. J. Law, 463; 
Trower v. Elder, 77 ll. 452; Hamilton v. Overton, 6 
Blackf. 206; Lyman v. Babcock, 40 Wis. 503; Leake 
Cont. 1096, 1097; 3 Pars. Cont. 161; 1 Suth. Dam. 
521 et seq.; 19 Cent. L. J. 282. This case is con- 
trolled by these authorities. Giving due force to 
the word ‘any,’ the agreement as to the payment of 
$200, in case of default in any of the conditions 
specified, must be deemed applicable alike to all of 
the several stipulations of the parties. If then this 
be regarded as liquidated damages, that precise 
sum would be recoverable for any one of several 
breaches of the agreement which might have oc- 
curred therefrom; such as a refusal by either party 
to convey his land, or to perform the contract in 
any particular; default in the payment of some 
small portion of the incumbrances assumed and 
agreed to be paid, even though the sum unpaid 
might be no more than one-tenth of the $200 speci- 
fied as damages; a neglect in some particular to 
complete the specified improvements, or to assign 
the insurance, or to furnish abstracts of title. It is 
not to be supposed that the parties intended that 
their agreement should have such an effect, and fol- 
lowing what we deem to be the well-established 
rule in such cases, the stipulated sum is construed 
as a penalty.” See note, 30 Am. Rep. 28. 


> — 


SOME OLD SCOTCH LAWS. 


T is wise to consider sometimes the wisdom of our 

ancestors, and in these days when Jaws are made 

by the hundred, to notesome of the topics on which the 

wise men of old legislated. So we have been delving 

among some musty old statutes and find among other 
treasures the following: 

In the fourteenth Parliament of King James the 
Second, holden at Edinburgh, “the sext daie of the 
moneth of March, the yeir of God ane thousand foure 
hundreth, fiftie-seven yeires,” the following law was 
passed: “Of costtly claithing; and that na women 
cum to the Kirk mussaled.” “That sen the Realme 
in ilk Estaite is great tumlie pured throwe sumptuous 
claithing, baith of menand women. * * * The 
Lordes think is speidful, that restriction be thereof in 
this maner: That na man within Burgh that lives be 
merchandice, bot gif hee be a person constitute in dig- 
nitie, as Alderman, Baillie, or uther gude worthy man, 
that ar of the Councel of the towne, and their wives 
weare claithes of silk, nor costly scarlettes in gownes, 
or furringes with mertrickes. And that they make 
their wives & dauckters in like maner be abuilyied 
gangand and correspondant for their estate, that is to 
say, on their heads short Curches, with little hudes, as 
at used in Flanders, England and uther cuntries. And 
as to their gownes,that na women weare mertrickes,nor 
letteis, nor tailes unfit in length nor furred under, but 
on the Halie-daie. * * * Andas anent the commounes, 
that na Laborers nor husband men weare on the wake 
daye, bot gray and quhite, and on the Halie-daie bot 
licht blew, greene, redde, and their wives richt-swa, 
and courchies of their awin making, and that it exceed 
not the price of XL. pennyes the elue. And that na 


woman cum to Kirk, nor mercat with her face mus- 
salled or covered, that sche may not be kend, under 
the paine of escheit of the courchie. 


* ¢ =” 








Many points occur to the earnest student of this 
statute. For instance, it seems strange to the average 
citizen that the time could ever have been when an 
alderman was deemed a person “in dignitie,” or that 
any one of the council of the town could be a good, 
worthy man. In some respects the ladies were better, 
in others worse than ordinary wild animals; the ladies 
could vary the lengths of their tails—beasts, of course, 
could not; the beasts could bave their tails furred 
underneath, the ladies could not. The gentlemen of 
Parliament in those days must have been regular old 
Turks, seeing that they insisted upon the women 
having their faces veiled when they went to Kirk or 
market. If the fair ones were so mussalled nowadays 
that they “ be not kend,’’ how many of the male ones 
would go to Kirk? 

To make a wife or daughter be “abuilyied”’ might 
seem a little rough in this nineteenth century, but 
after all that hard word only means “ dressed.” In- 
sisting upon “ courchies of their awin making,” anghie, 
home-made bonnets, would destroy the millinery in- 
dustry. 

According to the Canon Law a woman had to be 
veiled during the ceremony of marriage. Edward III 
of England considered carefully the question of veils, 
and in the thirty-seventh year of his reign it was 
enacted that wives and daughters of servants were 
not to wear veils above twelve pence in value; and 
handicraftsmen’s and yeomen’s wives were not to 
wear silk veils. 

In 1581 when James the Sixth—that most high and 
mighty prince, so famed for his wisdome and justice— 
was king, the following law was passed with intent to 
put a stop tothe “‘excesse of coastelie cleithing.’’ ‘* The 
Kinges Majestie and Estaites of this present Parlia- 
ment, considering the greate abuse, standing amang 
his Subjectes of the meane Estaite, presuming to 
counteraict his Hienes and his Nobilitie, in the use 
and wearing of coastleie cleithing of silkes of all sortes, 
Layne, Cammeraige, Freingies and Fastmentes of 
Gold, Silver and Silk, and Wollen Claith, maid and 
brocht from uther foreyne cuntries, quhair-throw the 
prices of the same is growen to sik exorbitant dearth, 
as it is not a bili to be langer susteined without the 
great skaith and inconvenient of the commonnweill, 
howbeit God hes granted to this Realme sufficient 
commodities for cleithing of the inhabitantes theirof 
within the selfe, gif the peopil wer werteous be em- 
ployed in woorking of the same at hame, quhairby 
great numbers of pure folkes, now wandering in beg- 
ging micht be releived, alsweil to the honesty, as 
wealth of the Cuntrie. For remeid quhairof it is 
statute and ordained. * * * That nane of his 
Heines Subjectes, man or woman, being under the de- 
grees of Dukes, Erles, Lordes of Parliament, Knichtes, 
or landed Gentil-men, that hes or may spend of frie 
yeirlie Rent, twa thousand markes, or fifty Chalders 
of Victual, at least, or their Wives, Sonnes or Douch- 
teris, sall after the first day of May, nixt-to-cum, use 
or weare in their Cleithing or apparel or lyning 
theirof, onie Claith vf Gold, or Silver, Velvot, Satine 
Damask, Taffataes, or any begairies, Frengies, Pas- 
ments, or broderie of Gold, Silver or Silk; nor yit 
Layne, Cammerage, or Wollen Claith, maid and brocht 
from onie foreine Cuntries, under the paine of ane 
hundreth pundes of every Gentil-man landed, ane 
bundreth marks of every Gentil-man unlanded, and 
fourtie pundes of iik yeaman, for every day that hee, 
his wife, Sonne, or Dauchter transgresses this present 
act.”" The act gave to the judges, their deputies and 
officers, power to arrest the persons transgressing the 

act and to put them in ward; if found guilty they 
were held in ward until their fine was paid, and sure- 
ties given to abstain in time to come. Fortunately 
none of bis Highness Leiges were to be subject to the 
said penalty for using and wearing any of their cloth- 
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ing made before the publication of the act, nor any 
servants using or wearing ‘‘the auld cleithing of their 
Maisteres and Maistresses;’’ nor any women using or 
wearing “silk apparel” upon their heads, as they had 
been accustomed to wear in times bygone. 

(For the benefit of the unlearned we may remark 
that ‘‘ begairies ’’ were strips of cloth sewed on to gar- 
ments by way of ornament; while ‘‘ pasments’’ were 
strips of lace or silk, similarly used.) 

Edward IV of England forbade importation of silk 
and lace made by Lombards and other alien strangers, 
fearing that it would destroy the craft of the silk 
spinsters and all such virtuous occupations for women. 
Under the old Oppian law the dames of ancient Rome 
were forbidden to wear a dress of different colors. 
Joseph in the wilderness had better luck than they. 

The Sovereign Lord and Estates of Parliament tried 
once again, in 1621, to repress ‘“‘the superfluous usage 
of unnecessary sumptuousness in apparel and other 
wayes,” and passed a sweeping enactment from which 
we cull some choice items: ‘None of our Soveraigne 
Lords Lieges, of whatsoever quality or degree, shall 
weare any cloathing of Gold or Silver Cloathe, or any 
Gold or Silver Lace upon their apparels, or any part 
of their Bodies hereafter.’’ And it was further or- 
dained: ‘‘ That no manner of person shall ‘have any 
Apparel of Velvet, Satin or other Stuffs of Silke, ex- 
cept Noble-men, Lords of Parliament, Prelates, His 
Majestie’s Counsellers, Lords of Session, Barrons of 
quality having of free yearly rent fourscore Chalders 
Victual, or 6,000 marks of Silver,’’ and the provosts 
and ex-provosts of the principal towns, and the pro- 
vosts, Baillies, Deans of Guilde, and Treasurers of 
Edinburgh, and Rectors of universities. 

Even those who were permitted to wear the said ap- 
parelling of silk could ‘‘no wayes have embroydering, 
or any lace, or passements upon their cloathes; except 
only a plain Welting Lace of Silke upon the Seames, 
or borders of their cloathes; with Belts and Hat- 
bands embroydered with silke, and such like, that the 
said apparel of silke be no wayes cut out upon other 
stuffes of silke, except upon a single Taffatie. The 
wives of the said priviledged persons, their eldest 
sonnes, and eldest daughters unmarried, and the 
children of all noble-men be licentiate to weare their 
apparel in manner aforesaid only, under the paine of 
a thousand pounds, toties quoties.” 

It was also enacted that no person of whatsoever de- 
gree should have Pearling or ribbening upon their 
Russes, Sackes, Napkins and Sockes; except the per- 
sons before privileged. And the Pearling and Ribben- 
ing to be so worne by them, (if any be,) to be those 
made within the Kingdom of Scotland, under the 
payne of £100. Toties quoties. 

Item, that none weare upon their Heads or Busk- 
ings any Feathers. And notwithstanding it is per- 
mitted that any person may weare Chaines, or other 
Gold-smiths worke, having no stones, nor pearles, 
within the same; and that no person weare any pearles 
nor precious stones, (except the persons before privi- 
leged) under the paine of 1,000 marks, to be payed by 
the contraveeners, tolies quoties. And it is statuted, 
that no person or persons, (except, etc.), weare Launes 
or Cambricke. And that no person whatsoever weare 
upon their bodies Teffinies, Cobwebbe-Launes' or 
Slytes, under the pain of £100, toties quoties. 

Then the subject of servants’ dresses is considered, 
and it is statuted: That no servant, men or women. 
weare any cloathing, except those that are made of 
Cloath, Fusteans, Canvas, or stuffes made in the 
country. And that they shall have no silk upon their 
cloathes, except s‘ike buttons, and Button-holes, and 
silk Garters, without pearling or Roses, under the 
paine of one hundreth markes, toties quoties. 

But it was declared to be lawful for them to weare 
their maisters or mistresses old cloaths. No clothes 





could * be guilded with Gold.’’ The King's Majesty, 
the Prince, and their ordinary household servants, 
heralds, pursevants, trumpetters and minstrels were 
exempt from the operations of the act. 

A fine of £100 was for any one not of the privileged 
classes who presumed to weare a castor hat. Neither 
man nor woman could change the fashion of clothes 
then in use, “under the paine of forefaultice of the 
cloathes, and £100 to be paid by the wearers, and as 
much by the makers of the said cloathes, toties quo- 
ties.” Husbandmen and labourers of the ground could 
wear no clothing but gray, white, blue, and self black 
cloth, made in Scotland; and their wives and little 
ones had to wear the like under the paine of £40. 

One is inclined to think that James, that old anti- 
tobacconist, was about right in trying to prevent the 
general use of castor-hats, or *‘ hattes of biever ” when 
one reads in Stubbs’ “Anatomie ’’ (published in 1505) 
that sometimes the people used hats ‘‘sharpe in the 
crowne peerking up like the spire or shaft of a steeple, 
standing a quarter of a yarde above the crowne of 
theire heads; some more, some lesse, as please the 
fantasies of their inconstant mindes. Othersome be 
flat and broade on the crowne, like the battlements of 
ahouse. Another sorte have rounde crownes, some- 
times with one kind of bande, sometimes with another, 
now black, now white, now russed, now redde, now 
greene, now yellow, now this, now that; never content 
with one colour or fashion two daies to an end.”’ 

The Encyclopedia Britannica says that “ the sump- 
tuary law of 1621 (the one we have just been consider- 
ing), was the last of the kind in Great Britain”? (vol. 
22, p. 644). But even Jove sometimes nods, and an or- 
dinary mortal is delighted at seeing such a departure 
from the correct, so with pleasure, we refer the ency- 
clopedist to the act concerning apparel passed at Edin- 
burgh in July, 1672. This act begins (of course) by de- 
ploring the great prejudice which the Kingdom of 
Scotland was then sustaining by the sumptuousness 
and prodigality which all sorts of persons used in 
their apparel; then it ordains that after the first of 
Juve of the following year (so that people might use up 
their old clothes, we presume) none of his Majesty’s 
subjects of whatsoever degree, condition or quality, 
should wear any clothes or apparel wherein there is 
any gold or silver; or wear any gold or silver lace, but- 
tons, ribbands, tracings, fringes or ‘louping’ made of 
gold or silver; or have any embroidering of gold or 
silver upon their apparel, sword belts, or any other 
manner of way (excepting buttons, buckles and hilts 
of swords or goldsmiths work, which privileged per- 
sons alone might wear). Nor could any one wear any 
flowered stuffs, striped stuffs or “ brocade’s of silk”’ 
(sic), or have any silk-lace, gimp-lace, or any other 
kind of lace or embroidering of silk upon their wear- 
ing clothes. The importer, maker and seller of these 
forbidden goods were liable to a fine of £1,000 Scots, 
beside the confiscation of the goods; and the wearer 
was liable to half that penalty, as well as confiscation. 
The importer could not}sue the merchant for whom 
he had imported these goods, nor could the merchant 
sue the buyer, even though bonds had been given for 
the price. Under this part of the act, comedians on 
the stage, heralds, trumpetters, and pages, and lackeys 
of noblemen, were the only privileged persons. Then 
all except noblemen and such high and mighty ones, 
their wives, eldest sons and eldest unmarried daughters 
(Oh, the cunning of the gay and festive Charles. What 
unmarried lady would thus make her seniority pub- 
lic?), were forbidden to wear velvet, satin or other 
stuffs of silk clothes, or beaver hats; and no one could 
wear any ribbands or loupings of silk upon their ap- 
parel, or any white lace, or point made of thread, ex- 
cepting the few privileged ones, and they only plain 
taffety-ribbands, and white lace or point made of 
thread upon their linens only. Soldiers only could 
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wear feathers. All ranks of persons however (except 
those of the yeomanry) could wear “‘ plain taffety-rib- 
bands upon such parts of their apparel where they may 
have occasion of the same for Tyes;’’ and women 
might wear hoods and skarfs of taffety. 

It was found however that this act prejudiced and 
impaired the manufacture of white lace and pearling 
made of thread, whereby many poor people gained 
“their lively-hood,”’ so the following year it was re- 
pealed so far as the wearing of velvet, satin, etc., were 
considered, and it was declared that it should be free 
to all and every person within the Kingdom of Scot- 
land to wear all such silks, white lace, cloaths and 
others in the same manner, and as freely as by the 
aforesaid act they were allowed to be worn by the 
privileged persons therein mentioned; and that plain 
satin ribbons might be worn upon apparel in the same 
manner as taffety ribbons. 

Not content with bothering the fair sex about mat- 
ters of dress, James the Sixth and his three Estates 
convened in Parliament on the 24th of October, 1581, 
interfered with their eating candies at parties, and 
after speaking of ‘‘the great excesse and superfluitie 
used in Bridelles and uther Banquettes amang the 
meane subjectes of the realme, to the inordinat con- 
sumption, not onlie of sik stuff as growes within the 
realme, but alswa of Drugges, Confectoures and 
Spiceries, brocht from the partes beyand Sea, and 
sauld at deare prices to monie folke, that are verie 
unabil to sustene that coaste. For stanching of quhilk 
abuse aud disorder,”’ those old would-be reformers 
said: “It is statute and ordained, that no maner of 
persones his (the King’s) subjectes, being under the 
degree of Prelates, Erles, Lords, Barronnes, landed 
Gentil-men, or utheris that are worth and may spend 
in yeirlie frie rent, twa thousande markes money, or 
sixtie chalderes victual, all charges deduced, sa}! pre- 
sume, to have at their Bridelles, or uther Bziquettes, 
or at their tables in dayly chere, onie Drugges or Con- 
fectoures, brocht from the pairtes beyond sea, and that 
no Banquettes sall be at onie upsittinges, after bap- 
tizing of bairnes, in time cumming under the paine of 
twentie pund to be payed be everie personne, doer on 
the contrait, asweil of the Maister of the house, quhair 
the effect of this act is contravened, as of all uther 
persones, that shall be found or tryed partakeris of 
sik superfluous banquetting, and escheitting of the 
Drogges and Confectoures apprehended.”’ 

In the act of 1621, to which reference has already 
been made: ‘It is further statuted and ordained, that 
no person use avy manner of Desert of Wette and dry 
Confections, at Banquettings, Marriages, Baptismes, 
Feastings, or any meales; except the Fruites growing 
in Scotland; as also Figs, Raisins, Plumbe-damiea, 
Almondes and other confected fruites, under the paine 
ofa thousand {marks, toties quoties. Excepting such 
like the use of the foresaids forbidden confections to 
be lawful for‘the entertainment of His Majestie, 
Prince, and their iraines, being within the countrey, 
and for ambassadours or strangers of great qualitie.’’ 
It was also forbidden to use any feasting at burials, or 
offer of other meats, except bread and drinke, as like- 
wise any eating or drinking at night-wakings, or Lyke- 
wakes. 

Some thirty years before James interfered with 
feastings and banqueting, Mary, of unbappy fate, and 
her fifth Parliament had taken in hand the “ ordour- 
ing of everie mannis house in his courses and dishes of 
meate,’’ and had devised and ordained ** that na Arch- 
bishops, Bishops, nor Earles, have at his meat bot 
aucht dishes of meate; nor na abbot, lorde, priour, 
nor deane, have at his meat bot sex dishes of meate; 
nor na barronne nor free-holder, have bot foure dishes 
of meate at his messe; nor na barges nor uther sub- 
+ stantious man, spiritual nor temporal, sall have at his 











meate, bot three dishes, and bot ane kinde of meate in 
everie dishe.”’ (It is evident that the Queenes Grace, 
the Lorde Gouvernour and the wordes of secreit Coun- 
cil did not approve of substantious men of low degree 
indulging in olla podrida, hotchpotch, gallimanfry, 
Irish-stew. or such toothsome dishes.) To make peo- 
ple observe and keep this act those found breaking 
were su)ject to a penalty varying from £100 to forty 
markes according to the rank of the offender; and 
whoever, besides those already mentioned, broke the 
act was to be reputed and holden “‘as ane man given 
to his voluptuvusnes, and contemnar of the authoritie 
and not to the commonnweill.” Fortunately for the 
fair sex this act did not apply to marriages, nor did it 
apply to banquets given to strangers from other 
realms. 

This act of Mary showed a decided advance upon 
the law laid down by Edward II for the people South 
of the Tweed; according to his rule the great men of 
England could have but two courses of flesh meat 
served up to their tables, aud on fish days two courses 
of fish, each course consisting of but two kinds; and 
in 1363 it was decreed that the servants of gentlemen, 
merchants and artificers should have only one meal of 
fish or flesh in the day, and that their other food 
should consist of milk, butter and cheese. But Edward 
was a generous liver and law-giver as compared with 
the man who devised the Fannian law, in ancient 
Rome, 161 B. C.; this law provided (among other 
things) that no fowl should be served at enter- 
tainments, but asingle hen, and that not fattened! 
And strange to say afew years afterward the Didian 
law made the guests as well as the givers of entertain- 
ments at which the Fannian law was violated liable to 
the penalties (Enc. Brit., vol. 22, p. 644). 

Charles the Second personally was rather a jolly in- 
dividual (if history is to be believed, which however 
it seldom is), and did not always behave in a sober and 
decent manner, yet with the advice of his Estates of 
Parliament in Scotland, he ordained, in 1681, that mar- 
riages, baptisms and burials, should be solemnized and 
gone about in sober and decent manner; and that at 
marriages, besides the married persons, their parents, 
children, brothers and sisters, and the family wherein 
they live, there should not be present above four 
friends on either side, with their ordinary domestic 
servants; and that neither bridegroom nor bride (nor 
any one for them) shall make above two changes of 
raiment, at that time or upon that occasion; under a 
penalty of a fourth part of their yearly rentals, or if 
they had no rents, then one-fourth part of their move- 
ables, but ‘‘ mean craftsmen and servants’’ were not 
to be mulcted more than one hundred marks. At bap- 
tisms, besides the parents, etc., not more than four 
witnesses were to be present. This same statute is 
very particular about the ordering of funerals, and or- 
dains ‘‘ that there shall not be invited to burials, any 
greater number of persons than these following, viz.: 
to the burial of noblemen, and bishops, and their 
wives, not above one hundred noblemen and geutle- 
men; to the burial of a baron of quality, not above 
sixty; and other landed gentlemen, not above thirty. 
And that the mourners at the burials of noblemen and 
bishops, and their ladies, do not exceed thirty, and at 
the burials of privy counsellors, lords of session, 
barons, provosts of burghs, and their wives, the num- 
ber of mourners do not exceed twenty-four; and at 
burials of all other landed gentlemen and citizens 
within burgh, they do not exceed the number of 12.” 
It also forbade the use or carrying of any pencils, ban- 
ners and other honors at burials, except only the eight 
branches to be upon the pole, or upon the Coffin (where 
there is no pole); and also mourning cloaks at burials, 
and at any other time were forbidden. 


R. V. R. 
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STATUTES — ENACTMENT—PAROL EVI- 
DENCE. 


MAINE SUPREME JUDICIAL COURT, MAY 31, 1889. 


WEEKS V. SMITH. 

The Constitution of Maine, article 5, part 3, section 4, pro- 
vides that the secretary of State shall carefully keep the 
records of all official acts and proceedings of the governor 
and Council, Senate and House. On a writ of mandamus 
to compel the secretary of State to restore a public law to 
its place in his office, the relator offered to prove by paro] 
testimony that the bill had been approved by the governor, 
deposited with the secretary of State, subsequently with- 
drawn from his custody by the governor, and the ap- 
proval cancelled. Examination of the enrolled bill and 
indorsements thereon, in the secretary’s office, showed 
an approval by the governor the day before it passed the 
House, and that the approval had been cancelled, and the 
bill returned to the Senate, where it had failed. Held, 
that the enrolled bill, with its indorsements, was a record 
of the highest order, conclusive on its face; and the parol 
testimony relied on was incompetent, because, in seeking 
to set up a lost record, it contradicted an existing one. 
EPORT from Supreme Judicial Court, Kennebec 

county. 

Petition for mandamus filed by Stephen H. Weeks, 
in the name and by the authority of the attorney-gen- 
eral, against Oramandal Smith, secretary of State, and 
Charles W. Tilden, secretary of the Senate, for the 
restoration to its place among the public laws in the 
office of the secretary of State of ‘An act to regulate 
the practice of medicine,’’ alleged to have been en- 
acted in 1887. The relator appeared in behalf of the 
Maine Medical Association, of which he was president. 
The hearing took place before the chief justice July 
ll, 1888. The relator offered to prove by parol testi- 
mony that the bill had passed both houses, been ap- 
proved by the governor, and that thereafter, on the 
same day, the governor changed his mind and with- 
drew the bill from the custody of the secretary of 
State, in whose office it had been deposited, cancelled 
his approval, and returned the bill to the Legislature 
with his veto, where, on a second vote, it failed. The 
governor being dead, the relator also offered to prove 
declarations made by him in his life-time tending to 
support the allegations of the petition. This evidence 
was excluded by the chief justice. The case was re- 
ported on the petition and evidence, by consent of the 
parties, to the full court, to be heard and determined 
at Portland at the July term of the Law Court. 


C. W. Goddard and Symonds & Libby, for relator. 
Orville D. Baker, attorney-general, for respondents. 


HASKELL, J. The writ of mandamus is authorized 
by Revised Statutes, chapter 77, section 5; but, as that 
statute does not provide in what behalf the remedy 
may be had, the rules of the common law apply. A 
private person may move for the writ, in proper cases, 
when his personal rights have been invaded beyond 
those rights that he enjoys as a part of the public, and 
that are common to every one; but when the common 
right is invaded it is a public grievance, and the 
remedy must be asked in behalf of the public, and by 
the proper officer, who is required by law to prosecute 
in the State’s behalf. If, then, the right be a public 
right only, the attorney for the State must move for 
the writ; and this he must do in the State’s behalf, in 
good faith, asking for no more than he believes the 
public weal to demand. Sanger v. Commissioners, 25 
Me. 291. This application is signed by Stephen H. 
Weeks, who informs in the name of, and by authority 
of, the attorney-general. That officer however ap- 
pears and resists the application. It seems as if this 
resistance must work a discontinuance of the relator’s 
petition and end the case. But waiving any irregu- 


larity in the proceeding, the court considers it best to 


decide the only remaining question in the case, viz., 
whether “an act to regulate the practice of medicine,” 
supposed to have been enacted in 1887, is a statute 
of the State. This is «a judicial question, and has been 
so regarded from the time of horn-books. Saunders 
said at the bar, more than three centuries ago, in the 
time of Edward VI (1553): “And as to the statute, 
you judges have a private knowledge and a judicial 
knowledge; and of your private knowledge you can- 
not judge, but may use your discretion, * * * for 
the judges ought to take notice of statutes which ap- 
pear to them judicially, although they are not pleaded.” 
And it was so held inthe common bench. Partridge 
v. Strange, 1 Plow. 83. See also the ease of The Prince, 
8 Coke, 28 (3 Jac. 1606). A judicial knowledge does not 
result from plea and proof, but comes from an under- 
standing of public laws and records; of the methods 
of the executive and Legislature; from a knowledge 
of history and of historical facts, and of matters of 
public notoriety and interest; and commands inquiry 
from the widest field of general information. In the 
Duke of Norfolk’s Case,1 Dyer, 93 (1 Queen Mary, 
1553), it being much debated among the judges 
whether royal assent had been given to an act of Par- 
liament through letters-patent bearing the sigun-manual 
of Henry VIII, for want of the genuine signature of the 
king, inasmuch—First, as it was written beneath the 
tests of the patent, whereas he was used to put it 
above the head; and, second, because the writing was 
so perfect that it could not have been written by a 
man so ill and near his death as the king was, for he 
died the same night—the clerk of Parliament brought 
the original record jof the act before the judges for 
their inspection of it. In King v. Arundel, Hob. 109 
(14 Jac. 1617), the validity of a private act of Parlia- 
ment being called in question before the lord chancel- 
lor, and Coke and Hobart, chief justices, they each, 
more suo, proceeded to inform themselves of it by con- 
sulting the original roll and the journals of Parlia- 
ment. In Rex v. Jefferies, 1 Strange, 446 (7 Geo. 1721), 
the original Parliament roll was referred to to correct 
an error in printed statutes. So, in Rex v. Robotham, 
3 Burrows, 1472 (4 Geo. III, 1764), the original act of 
Parliament was examined, and Lord Mansfield and his 
associates declared its true construction, notwith- 
standing a manifest errorin it. The result of all the 
authorities upon this question is well stated by Mr. 
Justice Miller, of the Supreme Court, in Gardner v. 
Collector, 6 V7all. 505. He says (p. 511): ‘‘ We are of 
opinion therefore on principle as well as authority, 
that whenever a question arises in a court of law of the 
existence of astatute * * * the judges who are 
called upon to decide it have a right to resort to any 
source of information which,in its nature, is capable 
of conveying to the judicial mind a clear and satisfac. 
tory answer to such question; always seeking first for 
that which, in its nature, is most appropriate, unless 
the positive law has enacted a different rule.” Postv. 
Supervisors, 105 U. S. 667; State v. Wagner, 61 Me. 178. 
Although the question to be here decided is a judi- 
cial question, the Legislature not having enacted any 
rule touching the effect to be given to those considera- 
tions from which a conclusion must be reached, the 
rules of the common law must control so far us they 
can be of any aid. The first and best evidence of a 
statute is the enrolled act, accomplished by the de- 
posit of the original act, when approved by the gov- 
ernor, in the office of the secretary of State, who by 
the Constitution, article 5, part 3, section 4, is required 
to ‘‘ carefully keep and preserve the records of all the 
official acts and proceedings of the governor and Coun- 
cil, Senate and House of Representatives; ’’ and by 
Revised Statutes, chapter 1, section 4, is required to 
give written notice to the Senate and House of the ap- 





proval of all public acts by the governor; and, by chap- 
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ter 2, section 44, is to cause to be printed all public 
laws passed at each session of the Legislature within 
thirty days after the close thereof. The deposit of a 
statute in the secretary’s office is equivalent to the 
English custom of enrollment; and the original act 
thereby becomes the record, precisely as a private act 
of the English Parliament has been held to be the 
record of Parliameut without enrollment; for it is not 
customary to enroll private acts, but only to deposit 
them with the clerk of Parliament. The houses of 
Parliament were not required by law to keep journals, 
and these therefore have been held not to be records, 
but remembrances only, that expired when Parliament 
dissolved. But our Constitution, like the Constitua- 
tiov of the United States and of most or all of the sis- 
ter States, requires both branches of the Legislature to 
keep journals of their proceedings, thereby making 
them public records, to be looked to when no higher 
or better source remains from which to establish the 
validity of a statute. But when the original act, duly 
certified by the presiding officer of each house to have 
been properly passed and approved by the governor, 
showing upon its face no irregularities or violation of 
constitutional methods, is found deposited in the sec- 
retary’s office, it is the highest evidence of the legisla- 
tive will, and must be considered as absolute verity, 
and cannot be impeached by any irregularity touching 
its passage shown by the journal of either house. Leg- 
islative journals are made amid the confusion of a dis- 
patch of business, and are therefore much more likely 
to contain errors than the certificates of the presiding 
officers are to be untrue. Moreover, public policy re- 
quires that the enrolled statutes of our State, fair upon 
their faces, should not be put in question after the 
public have given faith to their validity. No man 
should be required to hunt through the journals of a 
Legislature to determine whether wu statute, properly 
certified by the speaker of the House and president of 
the Senate, and approved by the governor, is a statute 
or not. The enrolled act, if a public law, and the orig- 
inal, if a private act, have always been held in Eng- 
land to be records of the highest order, and, if they 
carry no “‘death wounds,” in themselves, to be abso- 
lute verity, and of themselves conclusive. In King v. 
Arundel, Hob. 109, the validity of an act of Parlia- 
ment came in question because of a suggestion that, 
although the act made no mention of a proviso, yet 
the indorsement upon it, made in the lower House, 
indicated its passage in that house with a proviso, and 
that it had not received the assent of both houses 
without the proviso. The act, being a private act, as 
customary, had been properly filed with the cierk of 
Parliament, and by him labelled and sealed, but not 
enrolled as public acts are, and thereby became the 
original record. The lord chancellor and chief justices 
sought information from the original act and the jour- 
nals of Parliament, and said: ‘‘ Now journals are no 
records, but remembrances for forms of proceedings 
to the record. ‘They are not of necessity; neither have 
they always been. They are like the dockets of the 
pronotaries or the particular to the king’s patents. Co. 
lib. 2, 34, b. and 16 Eliz. 331, of the particular. The last 
intended Parliament (10 Jac.), if you be judged by the 
journal, it was a large and well-occupied Parliament, 
yet, because no act passed, nor record is of it, it was 
resolved by all the judges to be no Parliament. The 
journal is of good use for the observation of the gene- 
rality and materiality of proceedings and deliberations 
as to the three readings of any bill, the intercourses 
between the two houses, and the like; but, when the 
act is passed, the journal is expired. And in this 
journal there appears but one reading of the bill in the 
upper House where it passed, which is unlikely. But 
if the record of the act itself carry its death’s wound 
in itself, then it is true that the parchment, no, nor the 
great seal either to the original act, or to the exempli- 





fication of it, will not serve, as in 4 H. 7, 18, where the 
act was by the king, with the consent of the lords 
omitting the commons), and was judged therefore 
void. And he that observes the case of 33 H. 9, 17, 
which was the only case relied upon by the defend. 
aut’s counsel, shall find it so; and, upon this rule, the 
doubt to be conceived, scil., upon the Parliament rol] 
itself, not upon the journal.’”’ 

The two leading cases in this country that hold to 
this doctrine are Pangborn v. Young, 32 N. J. Law, 29, 
and Sherman v. Story, 30 Cal. 253. The New Jersey 
case so carefully considers the question and reviews 
the authorities that its conclusion is irresistible, that, 
under a Constitution like our own, an eprolled statute 
cannot be set aside by resort to journals of the Legis. 
lature or other parol evidence. The court says: ‘‘ The 
court cannot try issues of fact; nor, with any pro- 
priety, could the existence of statutes be made de- 
pendent upon such investigations. With regard to 
matters of fact, uo judicial unity of opinion could be 
expected, and the consequence would necessarily be 
that the conclusion of different courts, as to the legal 
existence of laws, from the same proofs, would be 
often variant, and the same tribunal, which to-day de- 
clared a statute void, might to-morrow be compelled, 
under the effect of additional evidence, to pronounce 
in its favor. The notion that the courts could listen 
upon this subject to parol proof is totally inadmissible, 
and it therefore unavoidably results that, if the jour- 
nal is to be taken into consideration at all, its effect is 
uncontrollable; neither its frauds can be exposed, nor 
its errors corrected. * * * The prerogatives to 
make, to execute and to expound the Jaws must reside 
somewhere. Depositaries of those great National trusts 
must be found, though it iscertain that such deposi- 
taries may betray the confidence thus reposed in them. 
In the frame of our State government the recipients 
and organs of this three-fold power are the Legisla- 
ture, the executive and judiciary,and they are co- 
ordinate—in all things equal and independent; each, 
within its sphere, is the trusted agent of the public. 
With what propriety, then, is it claimed that the ju- 
dicial branch can erect itself into the custodian of the 
good faith of the legislative department? It is to be 
borne in mind that the point now touched does not re- 
late to the capacity to pronounce a law (which is ad- 
mitted to have been enacted) void by reason of its un- 
constitutionality. That is clearly a function of judi- 
cature. But the proposition is, whether, wken the 
Legislature has certified toa mere matter of fact re- 
lating to its own conduct, and within its own cogni- 
zaice, the courts of the State are at liberty to inquire 
into or dispyte the veracity of that certificate? I can 
discover nothing iii the provisions of the Constitution 
or in the general principles of government which 
will justify the assumption of such superior authority. 
In my opinion the power to certify to the public the 
laws itself has enacted is one of the trusts of the Con- 
stitution to the Legislature of the State.” The Cali- 
fornia court says: “ Better, far better, that a provis- 
ion should occasionally find its way into the statute 
through mistake, or even fraud, than that every act, 
State and National, should at any and all times be lia- 
ble to be put in issue and impeached by the journals, 
loose papers of the Legislature, and parol evidence. 
Such a state of uncertainty in the statute laws of the 
land would lead to mischiefs absolutely intolerable.” 
The court of Ohio, in State v. Smith, 44 Ohio St. 349, 
says: ‘** Public policy requires that the authenticity of 
laws should rest upon public memorials of the most 
permanent character. They should be public, because 


all are required to conform to them; they should be 
permanent, that rights acquired to-day upon the faith 
of what has been declared to be law shall not be de- 
stroyed to-morrow, or at some remote period of time, 





by facts resting only in the memory of individuals.” 
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In contrast with these sound doctrines, compare the 
mischiefs flowing from the series of decisions of the 
Illinois Supreme Court, holding a printed statute of 
the State, that had been solemnly certified and signed 
by the presiding officer of each house, and approved 
by the governor, and filed and published as law, to be 
yoid, because the legislative journals did not show all 
constitutional requirements to have been had in its 
passage, and, consequently, that municipal bonds, is- 
sued in conformity with the published statute, were 
void in the hands of innocent holders, who thereby 
suffered irreparable loss in trusting toa published stat- 
ute of the State. Moreover, the Supreme Court of the 
United States was compelled to sustain these decis- 
ions, because they treated entirely of Stute questions, 
of which the decision of the State court was conclusive. 
Post v. Supervisors, 105 U.S. 667, and cases there 
cited. 

In the caze at bar the act in question is found in the 
secretary's office, the archive of the State. Upon it is 
indorsed the certificate of the presiding officer of each 
house of the Legislature, under date of March 17, 
showing that the bill, having had three several read- 
ings in the House, and two several readings in the 
Senate, passed that day to be enacted. Uponit isalso 
indorsed a certificate of the secretary of the Senate of 
the same date: ‘* Returned to the Senate by the gov- 
ernor. Signature refused. Failed of a passage over 
his veto."’ This act, with the indorsements upon it, is 
arecord of the highest order, and, under the doctrines 
above declared, is absolutely conclusive, unless upon 
its face it bears its own “death wound.’’ An inspec- 
tion of the act discovers above the certificates of the 
secretary of the Senate, and under the certificates of 
the presiding officers of both houses, the words: ‘‘Ap- 
proved, March 16, 1887,”’ and the signature of the gov- 
ernor, with a heavy line in ink drawn through the 
March 16and the name of the governor. This sup- 
posed infirmity may explain itself, for the date of the 
supposed approval appears to have been the day before 
the bill passed either house of the Legislature to be 
enacted, as if the bill, by mischance, had been prema- 
turely sent to, and by mistake signed by, the governor, 
who, upon discovering the error, corrected the same 
by making the erasure, and returning the bill to the 
Legislature to be put upon its final passage. But, how- 
ever this may be, accompanying the original act is 
found the veto message of the governor, under date of 
March 17, that had been returned with the act to the 
Senate, with his objections, as required by the Consti- 
tution. This is also a record of high order, and most 
completely cures the supposed irregularity shown upon 
the face of the act, and is conclusive evidence that the 
same was returned to the Senate without executive 
approval. No act of the Legislature can become a 
statute when the governor withholds his approval, and 
seasonably returns the same to the proper house, with 
his objections. This act was returned to the proper 
branch of the Legislature on the same day of its pas- 
sage by the governor with his veto. That was a de- 
liberate act solemnly done, by the chief executive of 
our State, and has passed into a record so complete 
and conclusive that no evidence of alower grade can 
be permitted to overthrow it. He alone was trusted 
by our peuple to wield the veto power, and his own 
solemn declaration of the exercise of that power, 
within constitutional limits, is as conclusive upon the 
judiciary, a co-ordinate branch of the government, as 
the certificates of the presiding officers of the Senate 
and House are conclusive of the passage of an act 
therein. The signature of the governor to an act of 


the Legislature is conclusive evidence of executive ap- 
proval against every one but himself. He alone should 
be permitted to dispute it, and only then while he 
holds control of the act, and before he shall have de- 
Posited the same in the archives of the State, for then 





it becomes operative, as expressing the legislative will 
in the form of a statute. People v. Hatch, 19 Ill. 283. 
It has then passed under the control of a constitu- 
tional officer, whose duty is to ‘‘carefully keep and 
preserve” it. He is neither required tu enroll it, by 
copying it upon a book of records, nor to enter its re- 
ceipt upona special book kept in his office for that 
purpose; and whatever books of that sort he does 
keep for his own convenience, and to aid in the proper 
dispatch of business, are simply remembrances, of no 
more probative force than other parol evidences of 
equal credit. 

The relator seeks to overturn the solemn record that 
stands against him by the testimony of the governor's 
private secretary and other witnesses (the governor 
being dead), whose evidence is supposed to show that 
the goyernor approved the act by signingit and leav- 
ing it upon his table in the executive chamber, to be 
taken to the secretary’s office in the usual course of 
business, where it was taken during the governor's 
absence at dinner, but who, upon his return, immedi- 
ately called for the act, and on the same day returned 
it to the Senate with his veto. Had the act been de- 
liberately deposited in the secretary’s office by the 
governor, it is not to be presumed that the secretary 
of State would have surrendered it, and allowed it to 
have been taken from his custody. On the other hand, 
if, by mistake, it was left in his office without au- 
thority from the governor, it could hardly be con- 
sidered as the deposit of a document in his custody, 
and therefore did not become the record of a statute 
that, if lost or destroyed, could be declared by the 
court, from its judicial knowledge, as an existing law, 
under the doctrine of the case of The Prince, 8 Coke, 
28. There it is said: ‘*‘ For God forbid, if the records 
of such acts should be lost, or consumed by fire or 
other means, that it should tend to the general preju- 
dice of the Commonwealth; but rather, although it be 
lost or consumed, the judges, either by the printed 
copy or by the record in which it was pleaded, or by 
other means, may inform themselves of it.”’ The act 
in question has been neither lost nor destroyed, but is 
now a solemn record in the secretary’s office, showing 
that it never became a statute; and the parol testi- 
mony relied upon to establish a lost vor destroyed 
record is incompetent, inasmuch as in seeking to set 
up a lost record it flatly contradicts an existing one. 

The cases relied upon by the relator do not contro- 
vert our view of the law, but rather confirm it. The 
first case cited upon this point shows that the gov- 
ernor had signed an act of the Legislature, and de- 
liberately deposited itin the State archives as an ap- 
proved act, and thereafterwards, without withdrawing 
the custody of the secretary of State, sent a veto mes- 
sage to the Legislature, stating that he had approved 
the act, but objecting to some of its provisions. Of 
course the veto came too late. Therecord was conclu- 
sive. State v. Whisner, 35 Kan. 271. The second case 
cited shows that the Legislature had passed an act and 
sent it to the governor for his approval, but, before he 
acted, recalled it by a joint resolution, and he there- 
upon returned it without approval or disapproval, and 
the court held that it became a law without executive 
approval. All these facts appeared by the records of 
the Legislature. Wolfe v. McCaull, 76 Va. 876. The 
third case cited shows that the president had approved 
an act of Congress that took effect upon its passage 
without affixing the year, and the Supreme Court de- 
clared the date of its passage. The original record 
was imperfect, and the judges sought information 
from the journals of Congress, the records of the de- 
partment of State, and the message of the president to 
Congress stating the date of his approval of the act; 
all the best evidence in existence, used to supplement 
an imperfect record, not to contradict and destroy 
one. Gardner v. Collector, 6 Wall. 499. And soitis with 
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all the other cases cited by the relator, except the Illi- 
nois Bond Cases before referred to, and a series of de- 
cisions in New York relating to what are known as 
“two-thirds bills,”’ where the court allowed the jour- 
nals of the Legislature to overcome the certificates of 
the presiding officers of the two houses, as showing 
that these bills, appropriating money for local or pri- 
vate purposes, did not pass each house by a two-thirds 
vote, as required by the Constitution. But in these 
cases, so faras the reports of them show, the certifi- 
cates did not state the passage of the bills by a two- 
thirds vote, but only that they passed, etc., so that 
these cases may not be regarded as authorities against 
the doctrine here laid down. People v. Allen, 42 N. 
Y. 378; People v. Commissioners, 54 id. 276; People v. 
Petrea, 92 id. 128. The opinion of the justices in New 
Hampshire touching the Bank Cashier’s Act seems to 
hold to the same doctrine of the Illinois Bond Cases; 
but it is to be remembered that the opinion was given 
without the aid of arguments at the bar, and therefore 
is of less weight than a decision considered in the light 
of solemn argument. 35 N. H.579. Writ denied. 


Perers, C. J.. and WAtrox, DANFORTH, VIRGIN 
and Emery, JJ., concurred. 


—_——_ 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 


CRIMINAL LAW—HOMICIDE—INSANITY.—A man who 
has sufficient reason to know that the act he is doing 
is wrong and deserves punishment, is legally of sound 
mind, and is criminally responsible for his act. In- 
sanity as a defeuse to crime must be established by a 
preponderance of evidence. An insane delusion is 
not a defense to a prosecution for crime unless it 
would excuse the crime if the facts about which it ex- 
ists are true. (1) The general test that if a man has 
capacity and reason sufficient to enable him to dis- 
tinguish right from wrong as to the particular act in 
question, and bas knowledge and consciousness that 
the act he is doing is wrong, and will deserve punish- 
ment, he is, in the eye of the law, of sound mind and 
memory, and should be held criminally responsible 
for his acts, is approved in a majority of the cases. 
The qualifications stated in the instructions: ‘* Had 
he at the time the power of distinguishing good from 
evil?’ and “was he subject to insane delusions that 
destroyed his power to so distinguish?” and other ex- 
planations and qualifications stated therein, render it 
unnecessary to discuss some of the distinctions to the 
general test, as applied in some of the authorities. It 
is enough to say that the instructions, taken in their 
entirety, are correct, and that the general principles 
announced therein are sustained in the following 
States and authorities, viz.: Arkansas, in Williams v. 
State, 50 Ark. 511. California, in People v. McDonell, 
47 Cal. 134. Delaware, in State v. Danbs, 1 Houst. 
Crim. Cas. 166; State v. West, id. 371; State v. Dilla- 
hunt, 3 Har. 553. Georgia, in Roberts v. State, 3 Ga. 
310; Choice v. State, 31 id. 425; Anderson v. State, 42 
id. 32: Humphreys v. State, 45 id. 190; Brinkley v. 
State, 58 id. 296. Kansas, in State v. Mowry, 15 Pac. 
Rep. 282. Maine, in State v. Lawrence, 57 Me. 574. 
Maryland, in Spencer v. State, 69 Md. 37. Massachu- 
setts, in Com. v. Rogers, 7 Metec. 500. Minnesota, in 
State v. Shippey, 10 Minn. 223. Mississippi, in Bovard 
v. State, 30 Miss. 600; Cunningham v. State, 50 id. 269. 
Missouri, in State v. Huting, 21 Mo. 464; State v. 
Redemeier, 71 id. 174; State v. Erb, 74 id.{199; State 
v Kotovsky,. id. 247; State v. Pagels, 93 id. 300. Ne- 
braska, in Wright v. People, 4 Neb. 407. New Jersey, 
in State v. Spencer, 21 N. J. Law, 197. New York, in 
Freeman v. People, 4 Den. 28; Willis v. People, 32 N. 
Y. 715; Flanagan v. People, 52 id. 467; Moett v. Peo- 





ple, 85 id. 374. North Carolina, in State v. Brandon, § 
Jones, 463; State v. Haywood, Phil. 376. Ohio, in 
Farrer v. State, 2 Ohio St. 70; Loeffner v. State, 10 id, 
599; Blackburn v. State, 23 id. 146. Pennsylvania, iy 
Com. v. Freeth, 5 Clark, 455; Com. v. Mosler, 4 Penn. 
St. 266; Brown v. Com., 78 id. 125. South Carolina, in 
State v. Bundy, 24 8. C. 445. Tennessee, in Stuari vy, 
State, 1 Baxt. 179. Texas, in Thomas v. State, 40 Tex. 
63; Clark v. State, 8 Tex. App. 359; Leache v. State, 
22 id. 279. Virginia, in Dejarnette v. Com., 75 Va. 878 
In the District and Circuit Courts of the United 
States, viz.: United States v. Holmes, 1 Cliff. 117; 
United States v. McGlue, 1 Curt. 8; United States y, 
Shults, 6 McLean, 121; Guiteau’s Case, 10 Fed. Rep, 
168; United States v. Young, 25 id. 710; United States 
v. Ridgeway, 31 id. 144; United States v. Faulkner, 35 
id. 730; Territory v. Catton, 16 Pac. Rep. 902. The fol- 
lowing authorities either deny the correctness of the 
general test or claim that modifications thereof should 
be made, viz.: Indiana, Stevens v. State, 31 Ind. 485; 
Bradley v. State, id. 492; but see Walker v. State, 102 
id. 51i. New Hampshire, State v. Pike, 49 N. H. 399; 
State v. Jones, 50 id. 369. Illinois, Hopps v. People, 31 
Ill. 390; Dunn v. People, 109 id. 636. (2) In regard to 
the burden of proof in cases of this kind there are 
three separate, distinct and well-defined theories: 
1. The defendant must prove his insanity beyond a 
reasonable doubt. 2. The presumption of sanity pre- 
vails until it is overcome by a preponderance of evi- 
dence showing the defendant’: ineauity to the satis. 
faction of the jury. 3. If any evidence is introduced 
tending to prove that defendant is insaie, the State is 
bound to prove and establish bis sanity, like all other 
elements of the crime, beyond a reasonable doubt. The 
first theory is sustained in Delaware (State v. Pratt, 1 
Houst. 268) and in New Jersey (State +. Spencer, 21 N. 
J. Law, 197: but see Graves v. State, 45 N. J. Law, 
359). The second and third are each supported bya 
formidable array of respectable authorities, and have 
been respectively discussed with great learning and 
ability by the most eminent jurists in the United 
States and in England. The second—the one adopted 
in this case—is sustained in the following States, and 
authorities therein, viz.: Alabama, in Boswell v. 
State, 63 Ala. 308; Ford v. State, 71 id. 385: Parsous vy. 
State, 81 id. 597; Gunter v. State, 83 id. 96. Arkansas. 
in McKenzie v. State, 26 Ark. 335; Casat v. State, 40 
id. 523; Coates v. State, 50 id. 330; Williams v. State, 
id. 511. California, in People v. Myers, 20 Cal. 518; 
People vy. Coffman, 24 id. 230; People v. McDonell, 47 
id. 134; People v. Wilson, 49 id. 14; People v. Bell, id. 
488. Connecticut, in State v. Hoyt, 46 Conn. 387. 
Georgia, in Choice v. State, 31 Ga. 473; Humphreys v. 
State, 45 id. 190; Fogarty v. State, 80 id. 450. Idaho 
Territory, in People v. Walter, 1 Idaho, 391. Iowa, in 
State v. Felter, 32 Lowa, 50; State v. Bruce, 48 id. 530; 
State v. Trout, 74 id. 545. Kentucky, in Graham v. 
Com., 16 B. Mon. 594; Kriel v. Com., 5 Bush, 372; 
Brown v. Com., 14 id. 401; Ball v. Com., 81 Ky. 662. 
Louisiana, in State v. Burns, 25 La. Ann. 302; State v. 
Coleman, 27 id. 692. Maine, in State v. Lawrence, 57 
Me. 582. Massachusetts, in Com. v. Rogers, 7 Mete. 
504; Com. v. Eddy, 7 Gray, 583; Com. v. Heath, J) id. 
303. Minnesota, in Bonfanti v. State, 2 Minn. 132; 
State v. Grear, 29 id. 225. Missouri, in State v. Hut- 
ing, 21 Mo. 476; State v. McCoy, 34 id. 535; State v. 
Klinger, 43 id. 127; State v. Smith, 53 id. 270; State v. 
Redemeier, 71 id. 176; State v. Erb, 74 id. 204; State v. 
Pagels, 92 id. 300. North Carolina, in State v. Starling, 
6 Jones, 366; State v. Willis, 63 N. C. 26; State v. Vann, 
82 id. 636. New Jersey, in Graves v. State, 45 N. J. 
Law, 359. Ohio, in Loeffner v. State, 10 Ohio St. 616; 
Bond v. State, 23 id. 357; Bergin v. State, 31 id. 115. 
Pennsylvania, in Ortwein v. Com., 76 Penn. St. 415; 
Lynch v. Com., 77 id. 213; Brown v. Com., 78 id. 128; 
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Meyers v. Com., 83 id. 141; Pannell v. Com., 86 id. 268; 
Sayres v. Com., 88 id. 291. South Carolina, in State v. 
Paulk, 18S. C. 514; State v. Bundy, 24 id. 439. Texas, 
in Webb v. State, 5 Tex. App. 607; Clark v. State, 8 id. 
359; Webb v. State, 9 id. 491; King v. State, id. 557; 
Johnson v. State, 10 Tex. App. 578; Leache v. State, 22 
jd. 279; Massengale v. State, 24 id. 181. Virginia, in 
Boswell’s Case, 20 Gratt. 874; Baccigalupo v. Com., 33 
id. 817. West Virginia, in State v. Strauder, 11 W. Va. 
$23; State v. Robinson, 20 id. 740. The third theory is 
sustained in Tilinois in Hopps v. People, 31 Ill. 393, 
overruling Fisher v. People, 23 id. 293; Chase v. Peo- 
ple, 40 id. 358. Indiana, in Polk v. State, 19 Ind. 170; 
Stevens v. State, 31 id. 491; Guetig v. State, 66 id. 95; 
McDougal v. State, 88 id. 27. Kansas, in State v. Craw- 
ford, 11 Kan. 42; State v. Mahn, 25 id. 187. Michigan, 
in People v. Garbutt, 17 Mich. 9. Mississippi, in Cun- 
ningham vy. State, 56 Miss. 273. Nebraska, in Wright 
v. People, 4 Neb. 407. New Hampshire, in State vy. 
Bartlett, 43 N. H. 227; State v. Pike, 49 id. 399; State 
y. Jones, 50 id. 370. New York, in People v. McCann, 
16 N. Y. 58; Brotherton v. People, 75 id. 159; Moett v. 
People, 85 id. 374; O’Connell v. People, 87 id. 380. 
Tennessee, in Dove vy. State, 3 Heisk. 349. It will, 
from this view, be seen that there is a large majority 
of the decided cases in the United States in favor of 
the theory given in the instructions in this case. The 
question ought not however to be decided simply upon 
the ground of the greater number of the authorities. 
In many of the cases which adhere to the third theory 
it is earnestly and ably contended by learned judges, 
whose opinions have ever been entitled to great re- 
spect and consideration, tbat the burden of establish- 
ing the killing and the malicious intent is always upon 
the prosecution; that there cannot, logically, be any 
separation of the ingredients of the crime so as to re- 
quire a part thereof, only, to be established by the 
State, and the balance to be established by the defend- 
ant; that the idea that the burden of proof ever shifts 
in a criminal case is unphilosophical and at war with 
fundamental principles of criminal law; that the rule 
established by a majority of the decided cases strips 
the defendant of the presumption of innocence which 
the law has given him asa shield throughout the en- 
tire proceedings, until the verdict of the jury estab- 
lishes the fact, beyond a reasonable doubt, that he not 
only committed the act, but that he did so with ma- 
licious intent. Weare of opinion that the weight of 
reason, as well as the decided preponderance of the 
authorities, is opposed to these views. It is undoubt- 
edly true that it is incumbent upon the prosecution to 
prove every fact that is material, essential and neces- 
sary to constitute the crime of which the defendaut is 
accused, which, of course, includes the sanity of the 
defendant; but is it not equally true that the burden 
of proving his sanity is fully met by the presumption 
of law ‘*‘ that every person is of sound mind until the 
contrary appears?” If this be true, then it is not a 
harsh, unphilosophical or inhuman rule that requires 
adefendant, who seeks to avoid the punishment 
which the law imposes upon him for the crime he has 
committed, by means of the defense of insanity, to 
rebut the presumption of sanity by proof that is satis- 
factory to the jury. Insanity being in its nature an 
affirmative defense, does it not necessarily follow that, 
where the insanity of the defendant is established by 
the presumption of law, or by the testimony of wit- 
nesses, or by both, the defendant, in order to over- 
come this presumption or testimony, must establish 
his insanity by a preponderance of the evidence? The 
presumption of the law in favor of innocence is essen- 
tial, not only to the safety of the individual accused 
of crime, but is absolutely necessary for the protection 
and security of society, and it is universally recog- 
nized in the trial of all criminal cases. But there are 


other legal and well-recognized presumptions, sanc- 





tioned by law and approved by the wisdom of ages, 
which are equally as important and as indispensable 
to individuals and to the well-being, safety and pro- 
tection of society, and equally as necessary for the 
proper administration of justice in the trial of crim- 
inal cases. Within this category prominently stands 
the presumption of sanity. ‘‘ Every man is presumed 
to be sane.”’ Is not this presumption as necessary and 
as universal in its application as the presumption of 
innocence? Ought not proof to be required to rebut 
the one as well as the other? When an individual has 
committed an offense, without any excuse or justifica- 
tion, and attempts to shield himself from the legal 
consequences of his act on the ground that he was in- 
sane when he committed the deed, the law ought to 
demand of him such a degree of evidence in support of 
this defense as will, at least, satisfy the jury that when 
he committed the act he was not responsible for his 
acts because he was insane. ‘ This rule is founded in 
wise policy, and is obviously necessary for the protec- 
tion of society, as much so as that which requires sat- 
isfactory evidence to rebut the presumption of inno- 
cence. Besides the character of the presumption, its 
necessary operation in almost every transaction of 
life, and its almost universal application in civil as 
well as criminal cases, there are other cogent reasons 
for this requisition of clear and satisfactory evidence 
in support of a defense in criminal cases grounded 
alone upon insanity. In ordinary defenses, such as 
self-defense, want of malice, sudden heat and passion, 
and so forth, when, by reason of the killing, the 
burden of proof rests upon the® accused to rebut the 
legal presumption of malice, the facts relied on are 
usually a part of the transaction, or so directly con- 
nected with it, and so simple and few, that they are 
readily comprehended and appreciated by a jury, 
and no jury will convict in such cases whilst a ra- 
tional doubt is entertained as to the reality and merit 
of the defense relied on, notwithstanding the burden 
of proof may be, by legal presumptions, cast upon the 
accused. But the plea of insanity is peculiarly liable 
to abuse, it can be so easily concocted, and facts, ad- 
missible as evidence in its support, so readily manu- 
factured by the accused. The latitude of inquiry in 
such cases is almost boundless. It does not, as other 
defenses, depend upon the proof of facts comprehensi- 
ble to ordinary minds, and connected remotely or im- 
mediately with the transaction under investigation; 
but in its support facts having uo connection with the 
transaction, only so far as they may tend to show gen- 
eral or previous insanity of the accused, but happen- 
ing long anterior to the commission of the offense for 
which he was tried, and the opinions of learned and 
scientific men upon such facts, are admissible as evi- 
dence. It not unfrequently occurs that this plea is re- 
sorted to as a last extremity, with a view of introduc- 
ing under the latitudinous range of inquiry a multi- 
tude of facts and opinions not directly relevant, but 
strictly admissible, to produce confusion and doubt in 
the minds of jurors, and interpose thereby obstacles to 
the attainment of just verdicts. The only safe rule in 
such cases is to require in support of such defense sat. 
isfactory evidence that at the time of the commission 
of the act the party accused was insane. Less than 
that ought not to suffice, nor with less is the law con- 
tent.’”’ Graham vy. Com., supra. If we now analyze 
the subject we shall find that this is the only safe con- 
clusion for society, while it is just to the prisoner. 
Soundness of mind is the natural and normal condi- 
tion of men, and is necessarily presumed, not only be- 
cause the fact is generally so, but because a con- 
trary presumption would be fatal to the inter- 
ests of society. No one can justly claim irre- 
sponsibility for his act, contrary to the known nature 
of the race of which he is one. He must be treated 
and adjudged to be a reasonable being until a fact so 
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abnormal as a want of reason positively appears. It is 
therefore not unjust to him that he should be so con- 
clusively presumed to be sane until the contrary is 
made to appear on his behalf. To be made so to appear 
to the tribunal determining the fact, the evidence of 
it must be satisfactory, and not merely doubtful, as 
nothing less than satisfaction can determine a reason- 
able mind to believe a fact contrary to the course of 
nature. It cannot therefore be said to be cruel to the 
prisoner to hold him to the same responsibility for his 
act as that to which all reasonable beings of his race 
are held, until the fact is positively proved that he is 
not reasonable. Ortwein v. Com., supra. (3) Are the 
instructions given upon the subject of insane delu- 
sions erroneous? The instructions upon this point, as 
well as others, are very lengthy, and cover almost 
every conceivable question that could be presented. 
We omit all of the instructions asked by the prosecu- 
tion and given by the court, and quote such portions 
of the court’s charge as will convey a definite idea of 
the general principles embodied in all of the instruc- 
tions upon the subject of insane delusions as follows, 
viz.: An insane delusion is an unreasonable and in- 
corrigible belief in the existence of facts, which are 
either impossible absolutely, or impossible under the 
circumstances of the individual. A man, with no 
reason for it, believes that he is the owner of untold 
wealth, or that he has invented something which will 
revolutionize the world, or that he is the president or 
the king, or God or Christ, or that he is dead, or that 
he is immortal, or that he is inspired by God to do 
something. These delusions are as real to the de- 
mented person as any thing about him can be. He 
knows it the same as he knows his own existence. The 
important thing to which I wish to call your attention 
is that an insane delusion is never the resuit of reason- 
ing and reflection. It is not generated by them, and it 
cannot be dispelled by them. A man may reason him- 
self, and be reasoned by others, into absurd opinions, 
and may be persuaded into impracticable schemes and 
foolish resolutions, but he cannot reason himself, or 
be reasoned or persuaded, into insanity or insane de- 
lusions. The insane delusion does not relate to mere 
sentiments or theories, or abstract questions in law, 
politics or religion. All these are subjects of opinions 
which are beliefs founded upon reasoning or reflec- 
tion. These opinions are often absurd in the extreme. 
Men believe in animal magnetism, spiritualism and 
other like matters, to a degree that seems unreason it- 
self to most other people; and there is no absurdity in 
relation to religion, political and social questions that 
has not its sincere supporters. These opinions result 
from naturally weak or ill-trained reasoning powers, 
hasty conclusions from insufficient data, ignorance of 
men and things, fraudulent imposture, and often from 
perverted moral sentiments; but still they are opin- 
ions founded upon some kind of evidence and reason- 
ing, and liable to be changed by better external evi- 
dence or sounder reasoning, but they are not insane 
delusions. This portion of the court’s charge is copied 
from Guiteau’s case, 10 Fed. Rep. 170. It has been gen- 
erally approved, wherever discussed, though it is said 
in Parsons v. State, 81 Ala. 591, that ‘“*the case in Its 
facts is so peculiar as scarcely to serve the purpose of 
a useful precedent.’’ These instructions were supple- 
mented by a reference to the testimony in the case. 
“For instance, the defendant has testified that Pic- 
coli had attempted to kill him by placing giant pow- 
der in acertain place in the mine. Now, if he be- 
lieved this (which is for you to determine), and his 
belief was based upon something that he had seen in 
the mine or had heard from others, and was the result 
of a consideration of the facts and of reasoning, it was 
not an insane delusion, and was not caused by in- 
sanity, no matter whether in your judgment there 
was or was not sufficient evidence to justify him in 


coming to this conclusion. If there was sufficient evi- 
dence to justify him in coming to this conclusion, then 
the reasoning was sound; if not, then it was unsound; 
but in either case, if the belief was the result of 
reasoning, it was not the product of insanity. and is 
no evidence of insanity. There is some evidence in the 
cuse to the effect that the defendant stated that he 
had killed Piccoli because he had called him a bastard. 
Supposing this to be true, and also that the defendant 
really entertained the belief that he would be justified 
in killing any one who called him a bastard, this 
would not be an insane delusion, but would be a mere 
belief; nor, if the defendant knew that the law did 
not permit one to kill another under those circum- 
stances, would the entertainment of such a belief in 
any manner excuse him; and, as before stated. if he 
knew that the law held such killing to be a crime, his 
belief, if he entertained it, that a jury would not con- 
vict him therefor, would constitute no excuse what- 
ever. You have heard the defendant testify that he 
believed that Fred Franks had hired Piccoli to kill 
him; that he knew this from the fact that he had a 
certain conversation with Dr. Henderson, and had 
seen a hundred dollars in Piccoli’s possession, and 
from other evidence which, altogether, convinced him 
that such was the case. If by this system of compari- 
son of facts and reasoning therefrom he had convinced 
himself that such was the case, this would not be an 
insane delusion, but would be a mere opinion or belief 
that might or might not be true.’’ After a like com- 
parison and conclusion with reference to the belief of 
defendant that it was unnecessary to timber a mine, 
and his wishing to bend a mining track in a wrong di- 
rection, and a further illustration of the belief of de- 
fendant that Piccoli intended to kill him, to the effect 
that if this belief was formed upon what he had seen 
and heard, and was the result of such reasoning upon 
facts, then it was not an insane delusion, but a belief 
based upon evidence, and that when men reason the 
law requires them to reason correctly as to their du- 
ties, the court, upon this point, concludes its charge as 
follows: “Supposing that this belief the defend- 
ant claims to have had that the deceased intended to 
kill him was really an insane delusion, as I have de- 
fined it, and was not a belief to which he had come 
from considering the circumstances, then what is the 
law applied to such a situation as this? It is that when 
a person labors under a partial delusion only, and is 
not in other respects insane—that is, is not insane 
upon all subjects—he must be considered in the same 
situation as to responsibility as if the facts with regard 
to which the delusion exists were real. But, as I have 
before stated, if it was a fact that Piccoli did really in- 
tend to kill Lewis, this would not justify Lewis in 
hunting him up and killing him, when, until he had so 
hunted him up, his danger, if any, was neither imme- 
diate, imminent, nor impending; andif you find that 
defendant did go to where Piccoli was for the purpose 
of killing him, and that until he had so done he was 
in no imminent, immediate or impending danger, then 
the fact that he had an insane delusion that Piccoli in- 
tended to kill him constitutes no justification or ex- 
cuse.”’ It may be that the definitions concerning an 
insane delusion were not the best that could be given. 
A few terse, vigorous and pointed instructions would 
doubtless have been better; but elaboration of correct 
principles is not necessarily erroneous, although there 
may be cases where it tends more to confuse than to 
enlighten juries. The real objections urged by counsel 
relate to the last portion of the instructions above 
quoted. Several of the cases we have cited upon other 
points, as well as cases to be found upon the point un- 
der consideration, refer to the trial of McNaghten for 
the killing of Edward Drummond, which at the time 
created throughout England a great degree of interest, 





and resulted in having the case submitted by the 
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House of Lords to fifteen judges upon certain ques- 
tions. Lord Chief Justice Tindal, in referring to the 
one applicable to this point, said: ** Tbe fourth ques- 
tion which your lordships have proposed to us is this: 
‘If a person, under an insane delusion as to existing 
facts, commits an offense in consequence thereof, is he 
thereby excused?’ To which question the answer 
must, of course, depend on the nature of the delusion. 
But, making the same assumption as we did before, 
namely, that he labors under such partial delusion 
only, and is not in other respects insane, we think he 
must be considered in the same situation as to re- 
sponsibility as if the facts with respect to which the 
delusion exists were real. For example, if, under the 
influence of Lis deiusion, he supposes another man to 
be in the act of attemriing to take away his life, and 
ie kills that man, as he supposes, in self-defense, he 
would be exempt from punishment. If his delusion 
was that the deceased had inflicted a serious injury to 
his charavier and fortune, and he killed him in re- 
venge for such supposed injury, he would be liable to 
punizament.’’ 10 Clark & F. 211. This decision is vig- 
orously attacked in Ray’s Medical Jurisprudence of 
Insanity, § 34 et seq., where the author says tbat ** such 
aremarkable doctrine as this can have sprung from 
only the most deplorable ignorance of the mental ope- 
rations of the insane.’”’ On the other hand, in Whar- 
ton & Stille’s Medical Jurisprudence, § 126, it is said: 
“So far as the law thus stated goes (and it is stated 
with extreme caution), it has been always recognized 
as binding in this country.” In Browne's Medical 
Jurisprudence of Insanity, the author approves the 
decision in McNaghten’s case, and in the course of the 
discussion says: ‘* The rule that the nature of the de- 
lusion is always to be considered in relation to the 
nature of the act; that when the facts which are 
falsely believed are such as would, if they had really 
existed, have justified the act, the act shall be justi- 
fied, and when they are such as, even supposing they 
were true, would not have justified the act of which 
the prisoner is accused, then his act is criminal—seems 
to us to be open to none of the ebjections which are 
urged against it.”” Ludlow, J., in charging the jury in 
Com. v. Freeth, supra, said: “If this spirit of delu- 
sion existed, theact charged against the prisoner must 
be the direct resuit of this delusion, and the delusion 
must have beer directly connected with the act, driv- 
ing hima to its commission, and must have been such a 
delusiou, which, if it had been a reality, instead of an 
imagination, would have justified him in taking life.” 
See also Baldwin v. State, 12 Mo. 231; Boswell v. State, 
63 Ala. 320; Cunningham v. State, 56 Miss. 277; State 
v. Mewherter, 46 Lowa, 100; Com. v. Rogers, 7 Mete. 
503. Dr. Wharton says that the charge of Judge Cox 
in Guiteau’s case has “ gone a great way to finally es- 
tablishing the rule that delusions, to constitute a de- 
fense, must be objective as distinguished from sub- 
jective. They must be delusions of the senses, or such 
as relate to facts or objects, not mere wrong notions 
or impressions; and the aberration in such case must 
be mental, not moral, and must affect the intellect of 
the individual. It is not enough that they show a dis- 
eased or depraved state of mind, or an aberration of 
the moral feelings, the sense of right and wrong con- 
tinuing to exist, although it may be in a perverted 
condition. To enable them to be set up as a defense 
to an indictment for a crime, they must go to such 
crime objectively, i. e., they must involve the object 
at which the crime is directed;’’ and the editor ex- 
pressed the hope that the charge “ will exercise a salu- 
tary influence in the administration of justice in the 
future in cases of premeditated homicide, and that the 
long conflict of medical science, speculative at most, 
with its fine distinctions of mental and moral aberra- 





tion, transmission by descent, physical convolutions of | 


the brain, etc., against legal science, based as it is on 
common sense and reason, upon the subject of human 
responsibility, will speedily approach an end, and 
criminals be subject to a reasonable legal test of re- 
sponsibility for crime.’’ It is perhaps expecting too 
much of men skilled in the science of medicine, and 
learned in the jurisprudence of the law, that they will 
uuanimously agree upon the tests necessary to estab- 
lish insanity, or that they will unite upon any definite 
rule as to the degree of responsibility of men who may 
be partially insane, or as to the burden of proof in 
such cases; yet it does really seem that, with all the 
lights of reason and authority now to be found upon 
the subject, there ought not to be any longer so much 
doubt and confusion. It is gratifying, at least, to 
know that there is a disposition upon the part of many 
of the ablest writers upon this subject, medical and 
legal, to make an earnest effort to harmonize many of 
the conflicting views which now exist. Nev. Sup. Ct., 
Sept. 12, 1889. State v. Lewis. Opinion by Hawley, 
Cc. J. 

EASEMENT—DEVISE.—Testator built two houses on 
adjoining lots. They were two stories high, with a 
common partition wall. The upper rooms were 
reached by a stairway wholly in one of the buildings, 
but attached to the partition wall. Held, that a de- 
vise of the other building carried the right to use the 
stairway according to the custom of the testator. 
Upon the precise point thus presented there is some 
conflict of authority. Counsel for plaintiff in error in- 
sist that while the title to both houses was in Daniel 
Howell there could be no servitude, and that by the 
devise no servitude passed by implication except such 
as is absolutely necessary to the enjoyment of the 
property conveyed. Upon the first proposition there 
is no conflict of authority. The principle is element- 
ary, that to constitute an easement the dominant 
and the servient estates must be held by different 
owners; and when the owner of an estate enjoys an 
easement over another, and acquires title to the latter, 
the easement is thereby extinguished. The Supreme 
Court of Massachusetts also hold that, in order to cre- 
ate an easement by implication, when the title to the 
two parcels is severed by grant or otherwise, it must 
be strictly necessary to the enjoyment of the estate in 
favor of which it is claimed; and that if another 
means can be provided equally beneficial, without un- 
reasonable labor and expense, no easement will pass. 
Randall v. McLaughlin, 10 Allen, 366; Carbrey v. Wil- 
lis, 7 id. 364; Buss v. Dyer, 125 Mass. 287. But there 
is another view of this subject: ‘ Strictly speaking, a 
man cannot subject one part of his property to an- 
other by an easement, for no man can have an ease- 
ment on his own property; but he obtains the same 
right by the exercise of another right—the general 
right of property; but he has not thereby permanently 
altered the quality of two parts of his heritage; and if, 
after the anvexation of peculiar qualities, he alienates 
one part of his heritage, it seems but reasonable, if the 
alterations thus made are palpable and manifest, that 
a purchaser should take the lands burdened or bene- 
fited, as the case may be, by the qualities which the 
previous owner had undoubtedly the right to attach 
to it.” Gale & W. Easem. 40. The authors from whom 
we have quoted also say that the “ qualities’’ so an- 
nexed must be “apparent and continuous,” and these 
terms have been generally adopted by the courts, at 
least in this country, as descriptive of the character of 
an improvement which will justify the claim of an 
easement. The word ‘*‘ continuous” is used im a tech- 
nical sense, and, as we understand it, means continu- 
ously connected. A “ discontinuous ’* easement is said 
to be one which requires the act of man to complete 
it; for example, a pump upon one lot, which is used 
to supply water to another lot, but from which the 
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water has to be conveyed by hand. We think the 


weight of authority sustains the proposition that if an 
improvement constructed over, under or upon one 
parcel of land for the convenient use and enjoyment 
of another contiguous parcel by the owner of both be 
open and usable and permanent in its character, and 
of such a nature as does not require the act of man to 
perfect or indicate its use, and the owner alienates the 
latter, the use of such improvement will pass as an 
easement, although it may not be absolutely necessary 
to the enjoyment of the estate conveyed. Lampman 
v. Milks, 21 N. Y. 505, and authorities cited; Ewart v. 
Cochrane, 4 Macq. 123; Kieffer v. Imhoff, 26 Penn. St. 
438; Kilgour v. Ashcom, 5 Harr. & J. 82; Seymour v. 
Lewis, 13 N. J. Eq. 439; Elliott v. Rhett, 5 Rich. Law, 
405. See also Freeman's notes toe same case, 57 Am. 
Dec. 762, and authorities cited. We apprehend that it 
should be presumed that a devisor who devises prop- 
erty under like circumstances, intended to devise with 
it a usable and permanent improvement upon contigu- 
ous property devised to another in the same will, 
which is necessary to its enjoyment in its existing 
state, and that the learned judge who tried the case 
below did not err in so holding. That such easement 
will pass by a devise is expressly held by the Supreme 
Court of Pennsylvania. Phillips v. Phillips, 48 Penn. 
St. 178. See also as to partition, Kilgour v. Ashcom, 
supra; Thompson v. Miner, 30 Iowa, 386; Burwell v. 
Hobson, 12 Gratt. 322; Morrison v. King, 62 IIL. 30. 
Tex. Sup. Ct., Nov. 9, 1888. Howell v. Estes. Opin- 
iou by Gaines, J. 


INSOLVENCY—DISCHA RGE—“ FIDUCIARY CAPACITY.” 
—The complaint alleged that defendant was a dealer 
in mining stocks; that plaintiff employed her to pur- 
chase mining stock, and gave her a certain sum to be 
used for that purpose; that defendant purchased stock 
worth that sum, and collected the dividends thereon; 
and that plaintiff demanded the stock and dividends, 
but defendant refused to deliver them. The court 
found that defendant had sold the stock at a profit, 
for the amount of which judgment was rendered. 
Held, that the debt was created ‘‘while acting in a 
fiduciary capacity,’’ and under Insolvency Act, section 
52, was not discharged. Section 52 of the Insolvency 
Act provides: ‘‘ No debt created by fraud or embez- 
zlement of the debtor, or by his defalcations as a pub- 
lic officer, or while acting in a fiduciary character, 
shall be discharged under this act, but the debt may 
be proved, and the dividend thereon shall be a pay- 
ment on account of said debt; and no discharge 
granted under this act shall release, discharge or affect 
any person liable for the same debt for or with the 
debtor, either as partner, joint contractor, indorser, 
surety or otherwise.” The question is therefore 
whether the complaint on which the judgment was re- 
covered was for a debt contracted while acting in a fi- 
duciary capacity. The complaint alleges, in substance, 
that the defendant wasa dealer in mining stocks, but 
whether on her own account or as a broker or factor 
does not appear; that the plaintiff employed the de- 
fendant to purchase mining stock for her, and gave 
her $3,600 to be used for such purpose; that she pur- 
chased stock worth that sum, and retained and col- 
lected the dividends thereon; that the plaintiff de- 
mandedjthe stock and dividends, but she refused to 
deliver the stock or pay the dividends. The prayerof 
the complaint was for the stock and dividends or their 
value. In addition to the facts alleged in the com- 
plaint, the court found that the defendant had actu- 
ally sold and disposed of the stock at a profit, and for 
the amount for which the judgment was rendered. 
The appellant contends that this does not show that 
the debt was created by fraud or embezzlement, or 
while acting in a fiduciary character, but that the de- 
fendant was shown to have been acting as a factor, and 











that such a debt is dischargeable in insolvency. There 
are authorities holding that where a party doing busi- 
ness as a factor hud money in his hands, received in 
the course of his business, or has used the same for hig 
own purposes, the claim of one dealing with him for 
the money due him was not within the provision in 
the Federal Bankrupt Law, similar to that of our In- 
solvency Act, against the discbarge of a debtor from 
fraudulent or fiduciary debts. Chapman v. Forsyth, 
2 How. 202; Zeperink v. Card, 11 Fed. Rep. 295; Wool- 
sey v. Cade, 15 N. B. R. 238; Jive Smith, 18 id. 24; 
Upshur v. Briscoe, 37 La. Ann. 138. So it is held that 
the claim relating to debts fraudulently created was 
meant to apply only to cases of *‘ positive fraud or 
fraud in fact involving moral turpitude or intentional 
wrong, and not implied fraud, or fraud in law, which 
may exist without the imputation of bad faith or im- 
morality.’’ Neal v. Clark, 95 U. S. 704; Hennequin vy. 
Clews, 111 id. 676; Strang v. Bradner, 114 id. 5565. 
There was no direct allegation of fraud in the com- 
plaint in this case, nor was it averred that the defend- 
ant was engaged in the business of a factor or com- 
mission merchant, or that she acted as such in this in- 
stance. The reason for holding that a factor is not one 
acting in a fiduciary character within the meaning of 
the bankrupt laws, in the class of cases mentioned, is 
apparent. The money received by him is not the 
money of the party for whom he does business. It is 
his own money; but on an accounting he is bound to 
pay over to his customers the amounts due them. The 
claim of the customer is a simple debt, and, independ- 
ent of actual fraud, there is no reason why a factor 
should not be discharged from his debt, as well as any 
other business man. The factor may buy and sell in 
his own name, and mingle the money of his customers 
in the same way. Slack v. Tucker, 23 Wall. 321, 329. 
The question presented here is an entirely different 
one. The allegations of the complaint present a case 
in which the plaintiff intrusted money to the defend- 
ant to buy mining stock for her. When purchased, the 
stock was the property of the plaintiff, and the defend- 
ant held it as a trustee for her, and upon demand she 
was legally bound to deliver the stock and account for 
the dividends she had received. She was simply an 
agent to buy property in the name of her principal, 
and stood in a fiduciary relation. Her refusal to de- 
liver the stock, and the sale of it by her, was a con- 
version of the property, and the proceeds remained in 
her hands in trust for the plaintiff. Matteson v. Kel- 
logg, 15 Ill. 548. It is manifest that such an obligation 
could not be affected by a discharge in bankruptcy. 
Clark v. Pinckney, 50 Barb. 226; Matteson v. Kellogg, 
15 Ill. 548; Woolsey v. Cade, 15 N. B. R. 243; Whitev- 
Platt, 5 Den. 271; Stoll v. King, 8 How. Pr. 298; Flagg 
v. Ely, 1 Edm. Sel. Cas. 206; Fulton v. Hammond, ll 
Fed. Rep. 291. The distinction between this case and 
those relating to general factors is well expressed in 
Matteson v. Kellogg, 15 Ill. 549. In that case it was 
said: ‘‘ Under this act the Supreme Court of the Uni- 
ted States, in the case of Chapman v. Forsyth, 2 How. 
202, decided that money received by a factor on the 
sale of the goods of his principal does not create a 
fiduciary debt within the meaning of that act. The 
reason assigned for that decision is that, according te 
the course and usage of the trade, the factor is per- 
mitted to carry such money into account, and mingle 
it with his own money, whereby it ceases to be the 
money of the principal, and becomes the money of the 
factor, who becomes debtor to the principal to that 
amount. If there be an implied agreement between 
the principal and the factor that the latter may take 
and use the money in his business till called for, by be- 
ing thus carried into general account, it becomes an 
ordinary debt, the same,as money loaned, subject to 
call. But such was not the character of this transac- 
tion. The money was here placed in Wright’s hands 
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for a particular purpose, with no authority to him to 
use it in his general business, or appropriate it in any 
way different from the trust which he assumed when 
he received the money. It continued to be the princi- 
pal’s money in Wright's hands, as much as it was in 
Blish’s hands, or even in their own; and using it any 
way different from his instructions and his agreement 
was a breach of the trust which he had assumed. He 
did not become debtor to his principals till he misap- 
plied the funds. Had he bought the land intended to 
be purchased, or any other lands, with this money, and 
taken the deed to himself, a resulting trust would have 
arisen in favor of the principals whose money was 
thus invested. Had the principals consented that he 
might use the funds in his business, and then, at a 
convenient season, purchase the land with his own 
funds for their use, then it would have become an or- 
dinary debt so soou as he used the money in pursuance 
of such consent. I understand the rule to be, where 
one receives the money or property of another as 
agent or bailee, the title to which is to remain in the 
principal, and which is to be paid over or delivered to 
him, or to be used in a particular way or for a specific 
purpose for his use, that then the money or property 
is received or held in a fiduciary capacity oras trustee. 
In such a case a special trust and confidence is reposed 
beyond that of mere credit, and it was against the 
violation of such confidence that Congress designed to 
provide by the exception quoted.’ It will be found 
upon ap examination of the cases holding that the lia- 
bility on the part of a factor is discharged by bank- 
ruptcy, that they apply to cases where the factor has 
moneys in his hands growing out of the general busi- 
ness of such factor, and not to a case like this, where 
money is given him with which to buy property for 
his principal. Besides, the cases relied upon by the ap- 
pellant were decided under the earlier bankrupt law, 
which differed materially from the latter statute on 
that subject, and from our Insolvency Act. But we 
do not regard this as materia! in this case, and it is 
not within the decisions relied upon, even if the lan- 
guage of the statutes were the same. There are numer- 
ous cases holding that under the later bankrupt law 
the debt of a general factor for a balance in his hands 
for sales made was not discharged by his bankruptcy ; 
but, as we have concluded that the appellant cannot, 
under the allegatioas of the complaint, be treated asa 
factor, we need not cite them. It is the law of this 
State however that such a debt is not affected by a dis- 
charge in bankruptcy. Treadwell v. Holloway, 46 
Cal. 547. Cal. Sup. Ct., Sept. 11, 1889. Herrlich v. 
McDonald. Opinion by Works, J. 


INSURANCE AGAINST ACCIDENT—POISON TAKEN AC- 
CIDENTALLY.—By a policy of insurance the company 
agreed to pay £1,000 to the representatives of the per- 
son insured if ** the insured shall sustain any personal 
injury caused by accidental, external and visible 
means within the intention of this policy and the pro- 
visions and conditions thereof, and the direct effects 
of such injury shall occasion the death of the insured 
within three calendar months from the happening of 
sucii iujury.’’ The policy also contained the follow- 
ing proviso: ‘The insured shall not be entitled to 
make any claim under this policy for any injury from 
any accident, unless such injury shall be caused by 
some outward and visible means. * * * And that 
this insurance shall not extend to death by suicide, 
whether felonious or otherwise, or to any injury 
caused by or arising from natural disease or weakness, 
or exhaustion consequent upon disease, or by any 
medical or surgical treatment, or operation rendered 
necessary by disease, although such death may have 
been accelerated by accident, or to any death or in- 
jury caused by duelling or fighting, or any other 





breach of the Jaw on the part of the insured, or by | 





poison or intentional self-injury.” While the policy 
was in force the insured, by accident, drank some 
poison in mistake for medicine, which he was in the 
habit of taking, and died from the effects. Held, that 
the accident came within the proviso, and that the 
representatives of the insured were not entitled to re- 
cover. Mr. Digby Seymour relied chiefly on Ameri- 
can authorities, for which I entertain the highest re- 
spect. Ido not think however that they are appli- 
cable to this case, which appears to me to be clear. It 
is true that the policy in this case was intended to pro- 
vide against accidental injury, but we must not treat 
that as all that the policy contains. The terms of the 
provisos must be given their due effect. After a pro- 
vision that the assured shall be protected against any 
personal injury ‘‘caused by accidental, external and 
visible means within the intention of this policy, and 
the provisions and conditions thereof,’’ the proviso 
states: [Reads it.] This is a clear and intelligible 
phrase. We are asked to insert after the word “poison” 
“unless accidentally taken, or intentionally adminis- 
tered to the assured.”’ The only case of death from 
poison which would then be left in which the com- 
pany would uot be liable is that in which the assured 
intentionally took poison, but that is covered by the 
proviso as to suicide. Mr. Seymour asked us to look 
at the adjacent words in the proviso as showing that 
an intention on the part of the assured to put himself 
into danger must be understood in this case of poison- 
ing also, but we find the case of death from natural 
disease, as wellas from war or riot, also referred to, 
for then the assured would be in no way responsible. 
Therefore the rule which was cited to us of Noscitur 
a sociis cannot beapplied. The policy must be reason- 
ably interpreted, and we must hold that this unfor- 
tunate accident came within the proviso. Q. B. Div., 
May 10, 1889. Cole v. Accident Insurance Com- 
pany, Limited. Opinion by Matthew, J., Grantham, 
J., concurring. 61 L. T. Rep. (N. 8S.) 227. 


LANDLORD AND TENANT—DUTY TO REPAIR.—A les- 
see of a store-room cannot recover in an action of 
assumpsit against his lessor for damages sustained by 
reason of the failure of said lessor to repair damages 
to said building caused by unavoidable accident, 
where there isa written lease, in the absence of an 
express covenant that the lessor should make such re- 
pairs. The plaintiffs in this action are seeking to re- 
cover upon an alleged special contract in writing, and 
also a verbal understanding between the parties at the 
time said contract was made, as to the liability of the 
lessor to the lessees in the event that damage resulted 
to them by an unavoidable accident to said store- 
room. It is not pretended that there was any express 
covenant on the part of the defendants that they 
would indemnify and save the plaintiffs harmless 
against accidents of any character. The agreement 
provided that the plaintiffs were to keep said store- 
room in repair, with the exception of unavoidable ac- 
cidents and natural wear and tear, and the plaintiffs’ 
claim seems to be based upon the assumption that it 
was the duty of the lessor to protect the plaintiffs from 
damages resulting from unavoidable accidents. In 
Railroad Co. v. Rathbone, 1 W. Va. 87, this court held 
that ‘‘ where a party declares in assumpsit, and seeks a 
recovery upon a special contract, he is bound by the 
terms thereof.’’ Washburn, in his work on Real 
Property (vol. 1 [4th ed.], p. 537, § 7), propounds the 
law as follows: ‘*‘ Without an express covenant to that 
effect on the part of the lessor, he cannot be held liable 
for repairs made by the tenant upon the demised 
premises, nor would he be bound by a parol promise 
to make repairs if such promise is founded only upon 
the relations of landlord and tenant. See Gill v. Mid- 
dleton, 105 Mass. 178. Nor is he bound to repair them 
himself, unless expressly made so by covenant, nor to 
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remove any nuisance, unless caused by his own act, or 
he has covenanted to that effect.’’ See Moore v. 
Weber, 71 Penn. St. 429; Libbey v. Tolford, 48 Me. 
316; Arden v. Pullen, 10 Mees. & W. 321; Vai v. Weld, 
17 Mo. 232. *“‘Aud where the owner of a building of 
three stories let a room in the middle story, and cov- 
enanted that if the premises should be damaged by 
fire so as to make them untenantable for more than 
thirty days, the rent at the election of the tenant 
should cease. The upper story was in the occupation 
of another tenant, and while in that condition, the 
roof accidentally took fire, and rendered the premises 
untenantable. The landlord began to repair the roof, 
but before it had been finished the rain injured the 
tenant’s goods, and he claimed damages of the lessor, 
but the court held that, though he might have re- 
moved from the premises and ceased to pay rent until 
they had been repaired, he had no remedy against the 
landlord for the injury done his goods while he kept 
them in the building.’”’ See Doupe v. Genin, 45 N. Y. 
119. Addison, in his valuable work on Torts, page 211, 
says: ‘‘As between the landlord and occupier of a 
house, or the landlord and tenant, there is no obliga- 
tion upon the landlord to keep the house in repair, in 
the absence of an express contract to that effect.’’ See 
Witty v. Matthews, 52 N. Y. 512; Doupe v. Genin, 
supra; Kahn v. Love, 3 Or. 206; Brewster v. De Frem- 
ery, 33 Cal. 341; Estep v. Estep, 23 Ind. 114. “If 
therefore the chimney of a house demised to a tenant 
becomes ruinous, and falls through the roof of the 
house, and injures the furniture and family of the ten- 
ant, the latter has no remedy against the landlord for 
the injury;” referring to Payne v. Rogers, 2 H. BI. 
349; Leslie v. Pounds, 4 Taunt. 649; Bishop v. Trus- 
tees, 1 El. & El. 697. This court, in determining the 
questions raised in the case of Robrecht v. Marling, 29 
W. Va. 765, held that: ‘‘In an action for damages for 
failure of the landlord to give possession of property 
which has been leased, or from which he has ejected 
the tenant, where the gist of the action is being de- 
prived of the benefit of the lease, whether the action is 
covenant or tort, the general rule is that the plaintiff 
is entitled as the measure of his damages to the differ- 
ence between the rent reserved and the value of the 
premises for the term. He may also recover such 
special damages as have directly and necessarily been 
occasioned by defendant’s wrongful act or default, but 
cannot recover what he might have made on the prem- 
ises during his lease, nor for loss sustained by selling 
his stock, agricultural implements, etc., for less than 
their value.’”” Now the gravamen of the plaintiffs’ 
claim in the case under consideration is the failure of 
the defendants to keep said building in such repair as 
to enable them to use aud occupy it as a store-room, 
and the damage occasioned by their removal from the 
same into asmaller building iv a more unfavorable 
locality, the sale of a portion of their stock at a sacri- 
fice, and the loss occasioned thereby, combined with 
the loss of trade caused by the change of locality; but 
under the rulings in the case of Robrecht v. Marling, 
supra, the plaintiffs “could not recover what they 
might have made on the premises during the lease, nor 
the loss sustained in selling their stock;” neither in 
my opinion could they recover any damage resulting 
from their being compelled to seek a location which 
was more unfavorable for their business. There ap- 
pears to have been no express covenant for quiet en- 
joyment or to repair damages caused by unavoidable 
accidents, and sucha contract will not be implied. 
No implied covenant to rebuild or repair damages 
on the part of the landlord arises at common law from 
an exception of casualties by fire, tempest or other 
causes in the tenant’s covenant to repair. Weigall v. 
Waters, 6 T. R. 488. Greenleaf on Evidence (5th ed., 
p. 88, § 103) says: ** The law however presumes a prom- 
ise only where it does not appear that there is any 





special agreement between the parties; for if there ig 
a special contract, which is still open and unrescinded, 
embracing the same subject-matter with the common 
counts, the plaintiff, though he should fail to prove hig 
case under the special count, will not be permitted to 
recover upon the common counts.”” Then as there is 
no express contract on the part of the plaintiff to re. 
pair said building when the injury was caused by un- 
avoidable accident, and the law will imply no such 
contract where there is an agreement in writing, I do 
not therefore think that the plaintiffs, by either their 
original or amended declarations, have presented such 
a case as would entitle them to recover. W. Va. Sup. 
Ct. App., Sept. 13, 1889. Kline v. McLain. Opinion 
by English, J. 

NEGOTIABLE INSTRUMENTS—DEMAND NOTE — IN- 
DORSER—LACHES.—A delay of ten months after in- 
dorsement to present and give notice of non-payment 
of a note payable on demand, with interest, is so un- 
reasonable that it will discharge the indorser. The law 
is well settled that a promissory note payable on de- 
mand, whether with or without interest, is due forth- 
with, and 2u action thereon agaiust the maker is 
barred by the statute of limitations, if not brought 
within the time prescribed by statute after its date. 
Wheeler v. Warner, 47 N. Y. 519; Howland v. Ed- 
monds, 24 id. 307; Burnham v. Allen, 1 Gray, 496; 
Sylvester v. Crapo, 15 Pick. 92; Taylor v. Witman, 3 
Grant Cas. 138; Larason v. Lambert, 12 N. J. Law, 
247; Curran v. Witter, 68 Wis. 16; Schriber v. Town 
of Richmond, 73 id. 12; Mitchell v. Wilkins (Minn.), 
33 N. W. Rep. 910; Hill v. Henry, 17 Ohio, 9; Caldwell 
v. Rodman, 5 Jones (N. C.), 189; Wilks v. Robinson, 3 
Rich. Law, 182. The mere fact that such note is payable 
at a particular place does not even make it necessary 
to allege or prove that it was so presented before the 
commencement of the action. Dougherty v. Bank, 13 
Ga. 287. This being so it necessarily follows that the 
note in question became due and payable immediately 
upon its inception, and that upon its transfer and in- 
dorsement Moore, Benjamin & Co. might immediately 
have maintained an action thereon against the maker 
corporation, without any demand whatever. Two 
questions are thus suggested: Was it necessary for 
that firm to demand payment and give notice of non- 
payment in order to charge Henry M. Benjamin as in- 
dorser thereon? And if 80, was be discharged by the 
delay in making such demand and giving such notice? 
It has been held in New York, and perhaps elsewhere, 
that an “indorsed promissory note, payable on de- 
mand with interest, is a continuing security, on which 
the indorser will remain liable until an actual demand, 
and upon which the holder is not chargeable with neg- 
lect for omitting to make demand within any particn- 
lar time.’’ Merritt v. Todd, 23 N. Y. 28; 80 Am. Dec. 
243. But much of the reasoning in that case seems to 
have been disapproved by subsequent cases in the Su- 
preme Court. Herrick v. Wolverton, 41 N. Y. 581; 
Wheeler v. Warner, supra; Pardee v. Fish, 60 N. Y. 
266; Crim v. Starkweather, 88 id. 339; Parker v. Stroud, 
98 id. 379; Shutts v. Fiugar, 100 id. 541. The case of 
Merritt v. Todd, supra, has bee expressly repudiated 
in Louisiana, where it is held that ‘‘a demand note 
must be protested and notice given within a reason- 
able time to hold an indorser; and the fact that the 
indorsement was for accommodation, and that the note 
bears interest, makes no difference.’ Thielman v. 
Gueble, 36 Am. Rep. 267. This ruling seems to be in 
harmony with the current of authority in this country, 
as appears from the valuable notes by Mr. Freeman in 
80 Am. Dec. 250, 254. Among the cases supporting this 
view may be cited: Furman v. Haskin, 2 Caines, 372; 
Sice v. Cunningham, 1 Cow. 397; Field v. Nickerson, 
13 Mass. 131; Seaver v. Lincoln, 21 Pick. 267. The or- 
dinary contract of an indorser of a note is to pay the 
same, if the maker does not, on presentation at ma- 
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turity, in case he is duly notified. Charles v. Denis, 42 
Wis. 57; Sumner v. Bowen, 2 id. 524; Catlin v. Jones, 
1Pin. 180. The only difference between such a case 
and the case at bar is that here the note was due be- 
fore the indorsement was made. It is substantially 
the same as a note payable at a fixed time, and then 
indorsed by the payee after maturity. The rule seems 
to be firmly established that, in order to charge such 
an indorser after maturity with liability, payment 
must be demanded of the maker within a reasonable 
time thereafter, and in case of failure to pay, notice 
thereof must thereupon be given to the indorser. 
Berry v. Robinson, 9 Johns. 121; Poole v. Tolleson, 
10 Am. Dec. 663; Ecfert v. Des Coudres, 12 id. 609; Nash 
y. Harrington, 2 Aikens, 9; Colt v. Barnard, 18 Pick. 
260; Kirkpatrick v. McCullough, 39 Am. Dec. 158; 
Gray v. Bell, 44 id. 277; Leavitt v. Putnam, 3 N. Y. 
494: Mudd v. Harper, 54 Am. Dec. 644; Bassenhorst 
y. Wilby, 13 N. E. Rep. 75. This court has frequently 
sanctioned this doctrine. Corwith v. Morrison, 1 Pin. 
489; Lindsey v. McClelland, 18 Wis. 481; Gunu v. 
Madigan, 28 id. 164. The cases cited also firmly estab- 
lish the rule that where, as here, the material facts are 
admitted or not in dispute, the question as to what 
constitutes a reasonable time for making such demand 
and giving such notice is one of law for the court. We 
are all clearly of the opinion that the delay in making 
the demand and giving the notice in the case at bar 
was unreasonable, and hence that the court properly 
directed a verdict in favor of defendant Henry M. 
Benjamin. Wis. Sup. Ct., Sept. 24, 1889. Turner v. 
Benjamin et al. Opinion by Cassoday, J. 


NEGLIGENCE — DANGEROUS ELEVATOR.— Where de- 
fendants use an elevator for the purpose of lifting 
persons forty feet vertically, they are carriers of pas- 
sengers, and are liable for any defect or flaw in the 
machinery which is discoverable on a reasonable and 
careful examination according to the best known 
tests reasonably practicable. The same responsibilities 
as to care and diligence rested on them as on the car- 
riers of passengers by stage-coach or railway. In Fair- 
child v. Stage Co., 13 Cal. 599, which was an action by 
a passenger against a stage-coach proprietor, it was 
held that proprietors of stage-coaches are not insurers 
or warrantors of the safety of passengers to the same 
extent as common carriers of goods; still they are 
liable for the slightest neglect, and are held to extra- 
ordinary diligence and care. The court cites sections 
592 and 60la, Story Bailm., and Farish v. Reigle, 11 
Gratt. 711, where the same rule is laid down. As to 
the vehicle, Judge Story says, in section 592, of such 
proprietors: ‘‘They are bound to provide coaches 
reasonably strong and sufficient for the journey, with 
suitable harness, trappings and equipments, and to 
make a proper examination thereof previous to each 
journey.” And further: ‘‘Hence it has been held 
that if there is any defect in the original construction 
of a stage-coach — as for example in an axletree — al- 
though the defect be out of sight and not discoverable 
upon a mere ordinary examination, yet if the defect 
might be discovered by a more minute examination, 
and any damage is occasioned to a passenger thereby, 
the coach proprietors are answerable. therefor. The 
same rule will apply to any other latent defect, which 
might be discovered by more minute examination and 
more exact diligence, whereby the work is not road- 
worthy, and a damage thereby occurs to any pas- 
senger.” In section 60la, Justice Story says that 
“the law will, in tenderness to human life and human 
limbs, hold the proprietors liable for the slightest neg- 
ligence, and will compel them to repel, by satisfactory 
proofs, every imputation thereof.’’ In Farish v. Rei- 


gle, supra, the question was directly raised whether a 
stage-coach proprietor was responsible for more than 
The court unanimously held 


ordinary diligence. 





that be was. The court approved of the doctrines of 
Justice Story on this subject. In the cases cited, the 
court speaking by Justice Daniel, said: ‘‘ The liability 
of such carriers naturally flow from their duties. As 
they are not, like common carriers of goods, insurers 
against all injuries except by the act of God, or by 
public enemies, the inquiry is naturally presented, 
what is the nature and extent of their responsibility ? 
It is certain that their undertaking is not an under- 
taking absolutely to convey safely. But although they 
do not warrant the safety of the passengers at allevents, 
yet their undertaking and liability go to the extent 
that they and their agents possess competent skill, and 
that they will use all due care and diligence in the 
performance of their duty. But in what manner (the 
author asks) are we to measure this due care and dili- 
gence? lsit ordinary care and diligence which will 
make them liable only for ordinary neglect? Or is it 
extraordinary care and diligence which will render 
them liable for slight neglect? As they undertake for 
the carriage of human beings, whose lives, and limbs, 
and health are of great importance, as well to the pub- 
lic as to themselves, the ordinary principle in criminal 
cases, where persons are made liable for personal 
wrongs and injuries arising from slight neglect, would 
seem (he says) to furnish the true analogy and rule. It 
has been accordingly held that passenger carriers bind 
themselves to carry safely those whom they [admit] 
into their coaches, as far as human care and foresight 
will go—that is, for the utmost care and diligence of 
very cautious persons; and of course they are respon- 
sible for any, even the slightest, neglect. § 601. In 
section 60la the further proposition is stated that, 
when injury or damage happens to the passengers by 
the breaking down or overturning of the coach, or by 
any other accident occurring on the ground, the pre- 
sumption prima facie is that it occurred by the negli- 
gence of the coachman; and the onus probandi is on 
the proprietors of the coach to establish that there has 
been no negligence whatsoever, and that the damage 
or injury has been occasioned by inevitable casualty, 
or by some cause which human care and foresight 
cannot prevent; for the law will, in tenderness to 
human life and limbs, hold the proprietors liable for 
the slightest negligence, and will compel them to repel, 
by satisfactory proofs, every imputation thereof.” 
This ruling in Fairchild v. Stage Co. was approved in 
Boyce v. Stage Co., 25 Cal. 468, and Lawrence v. Green, 
70 id. 417, 420, 421. It thus appears to be settled lawin 
this State that a proprietor of stage-coaches is liable 
for the slightest negligence in regard to the vehicle 
provided by him; that he is responsible to his pas- 
senger for the utmost care and diligence of very cau- 
tious persons. In Rodgers v. Railroad Co., 67 Cal. 608; 
8 Pac. Rep. 377, it was said by the court: ‘‘ Manifestly 
it was the duty of the defendant, a railroad company, 
to furnish alike to its passengers and employeesa suit- 
able and safe road, engines, cars, and appliances for 
conducting its business,’ etc. Certainly the degree of 
care and diligence to be exercised by a stage-coach 
proprietor, as to the vehicle to be provided by him for 
the carriage of passengers, is just as high as regards a 
railroad company, and the cars or other machinery 
which it is to provide and furnish for such transporta- 
tion. The railroad company is bound for the utmost 
care and diligence of very cautious persons, and is re- 
sponsible for any, even the slightest, neglect. The 
same rule applies in both cuses, and for the same rea- 
son, that each undertakes to carry human _ beings, 
whose lives and limbs and health are of great import- 
ance, as well to the public asthemselves. In Maverick 
v. Railroad Co., 36 N. Y. 378, the rule is stated as well 
settled that “ passenger ‘carriers bind themselves to 
carry safely those whom they take into their coaches, 
as faras human care and foresight will go; that is, to 
the utmost care and diligence of very cautious per- 
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remove any nuisance, unless caused by his own act, or 
he has covenanted to that effect.’’ See Moore v. 
Weber, 71 Penn. St. 429; Libbey v. Tolford, 48 Me. 
316; Arden v. Pullen, 10 Mees. & W. 321; Vaiv. Weld, 
17 Mo. 232. **Aud where the owner of a building of 
three stories let a room in the middle story, and cov- 
enanted that if the premises should be damaged by 
fire so as to make them unteuvantable for more than 
thirty days, the rent at the election of the tenant 
should cease. The upper story was in the occupation 
of another tenant, and while in that condition, the 
roof accidentally took fire, and rendered the premises 
untenantable. The landlord began to repair the roof, 
but before it had been finished the rain injured the 
tenant’s goods, and he claimed damages of the lessor, 
but the court held that, though he might have re- 
moved from the premises and ceased to pay rent until 
they had been repaired, he had no remedy against the 
landlord for the injury done his goods while he kept 
them in the building.”” See Doupe v. Genin, 45 N. Y. 
119. Addison, in his valuable work on Torts, page 211, 
says: ‘‘As between the landlord and occupier of a 
house, or the landlord and tenant, there is no obliga- 
tion upon the landlord to keep the house in repair, in 
the absence of an express contract to that effect.’’ See 
Witty v. Matthews, 52 N. Y. 512; Doupe v. Genin, 
supra; Kahn v. Love, 3 Or. 206; Brewster v. De Frem- 
ery, 33 Cal. 341; Estep v. Estep, 23 Ind. 114. “If 
therefore the chimney of a house demised to a tenant 
becomes ruinous, and falls through the roof of the 
house, and injures the furniture and family of the ten- 
ant, the latter has no remedy against the landlord for 
the injury;” referring to Payne v. Rogers, 2 H. Bl. 
349; Leslie v. Pounds, 4 Taunt. 649; Bishop v. Trus- 
tees, 1 El. & El. 697. This court, in determining the 
questions raised in the case of Robrecht v. Marling, 29 
W. Va. 765, held that: *‘In an action for damages for 
failure of the landlord to give possession of property 
which has been leased, or from which he has ejected 
the tenant, where the gist of the action is being de- 
prived of the benefit of the lease, whether the action is 
covenant or tort, the general rule is that the plaintiff 
is entitled as the measure of his damages to the differ- 
ence between the rent reserved and the value of the 
premises for the term. He may also recover such 
special damages as have directly and necessarily been 
occasioned by defendant’s wrongful act or default, but 
cannot recover what he might have made on the prem- 
ises during his lease, nor for loss sustained by selling 
his stock, agricultural implements, etc., for less than 
their value.”” Now the gravamen of the plaintiffs’ 
claim in the case under consideration is the failure of 
the defendants to keep said building in such repair as 
to enable them to use and occupy it as a store-room, 
and the damage occasioned by their removal from the 
same into asmaller building in a more unfavorable 
locality, the sale of a portion of their stock at a sacri- 
fice, and the loss occasioned thereby, combined with 
the loss of trade caused by the change of locality; but 
under the rulings in the case of Robrecht v. Marling, 
supra, the plaintiffs “could not recover what they 
might have made on the premises during the lease, nor 
the loss sustained in selling their stock;” neither in 
my opinion could they recover any damage resulting 
from their being compelled to seek a location which 
was more unfavorable for their business. There ap- 
pears to have been no express covenant for quiet en- 
joyment or to repair damages caused by unavoidable 
accidents, and such a contract will not be implied. 
No implied covenant to rebuild or repair damages 
on the part of the landlord arises at common law from 
an exception of casualties by fire, tempest or other 
causes in the tenant’s covenant to repair. Weigall v. 


Waters, 6 T. R. 488. Greenleaf on Evidence (5th ed., 
p. 88, § 103) says: ** The law however presumes a prom- 
ise only where it does not appear that there is any 





special agreement between the parties; for if there ig 
a special contract, which is still open and unrescinded, 
embracing the same subject-matter with the common 
counts, the plaintiff, though he should fail to prove hig 
case under the special count, will not be permitted to 
recover upon the common counts.’ Then as there is 
no express contract on the part of the plaintiff to re- 
pair said building when the injury was caused by un- 
avoidable accident, and the law will imply no such 
contract where there is an agreement in writing, I do 
not therefore think that the plaintiffs, by either their 
original or amended declarations, have presented such 
a case as would entitle them to recover. W. Va. Sup. 
Ct. App., Sept. 13. 1889. Kline v. McLain. Opinion 
by English, J. 

NEGOTIABLE INSTRUMENTS—DEMAND NOTE — IN- 
DORSER—LACHES.—A delay of ten months after in- 
dorsement to present and give notice of non-payment 
of a note payable on demand, wiih interest, is so un- 
reasonable that it will discharge the indorser. The law 
is well settled that a promissory note payable on de- 
mand, whether with or without interest, is due forth. 
with, and an action thereon against the maker is 
barred by the statute of limitations, if not brought 
within the time prescribed by statute after its date. 
Wheeler v. Warner, 47 N. Y. 519; Howland v. Ed- 
monds, 24 id. 307; Burnham v. Allen, 1 Gray, 496; 
Sylvester v. Crapo, 15 Pick. 92; Taylor v. Witman, 3 
Grant Cas. 188; Larason v. Lambert, 12 N. J. Law, 
247; Curran v. Witter, 68 Wis. 16; Schriber v. Town 
of Richmond, 73 id. 12; Mitchell v. Wilkins (Minn.), 
33 N. W. Rep. 910; Hill v. Henry, 17 Ohio, 9; Caldwell 
v. Rodman, 5 Jones (N. C.), 1389; Wilks v. Robinson, 3 
Rich. Law, 182. The mere fact that such note is payable 
at a particular place does not even make it necessary 
to allege or prove that it was so presented before the 
commencement of the action. Dougherty v. Bank, 13 
Ga. 287. This being so it necessarily follows that the 
note in question became due and payable immediately 
upon its inception, and that upon its transfer and in- 
dorsement Moore, Benjamin & Co. might immediately 
have maintained an action ilicreon against the maker 
corporation, withoué any demand whatever. Two 
questions are thus suggested: Was it necessary for 
that firm to demand payment and give notice of non- 
payment iu order to charge Henry M. Benjamin as in- 
dorser thereon? And if 80, was he discharged by the 
delay in making such demand and giving such notice? 
It has been held in New York, and perhaps elsewhere, 
that an “indorsed promissory note, payable on de- 
mand with interest, is a continuing security, on which 
the indorser will remain liable until an actual demand, 
and upon which the holder is not chargeable with neg- 
lect for omitting to make demand within any particu- 
lar time.’’ Merritt v. Todd, 23 N. Y. 28; 80 Am. Dee. 
243. But much of the reasoning in that case seems to 
have been disapproved by subsequent cases in the Su- 
preme Court. Herrick v. Wolverton, 41 N. Y. 581; 
Wheeler v. Warner, supra; Pardee v. Fish, 60 N. Y. 
266; Crim v. Starkweather, 88 id. 339; Parker v. Stroud, 
98 id. 379; Shutts v. Fingar, 100 id. 541. The case of 
Merritt v. Todd, supra, has been expressly repudiated 
in Louisiana, where it is held that ‘‘a demand note 
must be protested and notice given within a reason- 
able time to hold an indorser; and the fact that the 
indorsement was for accommodation, and that the note 
bears interest, makes no difference.” Thielman v. 
Gueble, 36 Am. Rep. 267. This rvling seems to be in 
harmony with thecurrent of autbority in this country, 
as appears from the valuable ictes by Mr. Freeman in 
80 Am. Dec. 250, 254. Among the cases supporting this 
view may be cited: Furman v. Haski::, 2 Caines, 372; 
Sice v. Cunningham, 1 Cow. 397; Field v. Nickerson, 
13 Mass. 131; Seaver v. Lincoln, 21 Pick. 267. The or- 
dinary contract of an indorser of a note is to pay the 
same, if the maker does not, on presentation at ma- 
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turity, in case he is duly notified. Charles v. Denis, 42 
Wis. 57; Sumner v. Bowen, 2 id. 524; Catlin v. Jones, 
1Pin. 130. The only difference between such a case 
and the case at bar is that here the note was due be- 
fore the indorsement was made. It is substantially 
the same as a note payable at a fixed time, and then 
indorsed by the payee after maturity. The ruleseems 
to be firmly established that, in order to charge such 
an indorser after maturity with liability, payment 
must be demanded of the muker within a reasonable 
time thereafter, and in case of failure to pay, notice 
thereof must thereupon be given to the indorser. 
Berry v. Robinson, 9 Johns. 121; Poole v. Tolleson, 
10 Am. Dec. 663; Ecfert v. Des Coudres, 12 id. 609; Nash 
y. Harrington, 2 Aikens, 9; Colt v. Barnard, 18 Pick. 
260; Kirkpatrick v. McCullough, 39 Am. Dec. 158; 
Gray v. Bell, 44 id. 277; Leavitt v. Putnam, 3 N. Y. 
494: Mudd v. Harper, 54 Am. Dec. 644; Bassenhorst 
y. Wilby, 13 N. E. Rep. 75. This court has frequently 
sanctioned this doctrine. Corwith v. Morrison, 1 Pin. 
489; Lindsey v. McClelland, 18 Wis. 481; Gunn v. 
Madigan, 28 id. 164. The cases cited also firmly estab- 
lish the rule that where, as here, the material facts are 
admitted or not in dispute, the question as to what 
constitutes a reasonable time for making such demand 
and giving such notice is one of law for the court. We 
are all clearly of the opinion that the delay in making 
the demand and giving the notice in the case at bar 
was unreasonable, and hence that the court properly 
directed a verdict in favor of defendant Henry M. 
Benjamin. Wis. Sup. Ct., Sept. 24, 1889. Turner v. 
Benjumin et al. Opinion by Cassoday, J. 


NEGLIGENCE — DANGEROUS ELEVATOR.— Where de- 
fendants use an elevator for the purpose of lifting 
persons forty feet vertically, they are carriers of pas- 
sengers, and are liable for any defect or flaw in the 
machinery which is discoverable on a reasonable and 
careful examination according to the best known 
tests reasonably practicable. The same responsibilities 
as to care and diligence rested on them as on the car- 
riers of passengers by stage-coach or railway. In Fair- 
child v. Stage Co., 13 Cal. 599, which was an action by 
a passenger against a stage-coach proprietor, it was 
held that proprietors of stage-coaches are not insurers 
or warrantors of the safety of passengers to the same 
extent as common carriers of goods; still they are 
liable for the slightest neglect, and are held to extra- 
ordinary diligence and care. The court cites sections 
592 and 60la, Story Bailm., and Farish v. Reigle, 11 
Gratt. 711, where the same rule is laid down. As to 
the vehicle, Judge Story says, in section 592, of such 
proprietors: ‘‘They are bound to provide coaches 
reasonably strong and sufficient for the journey, with 
suitable harness, trappings and equipments, and to 
make a proper examination thereof previous to each 
journey.” And further: ‘‘ Hence it has been held 
that if there is any defect in the original construction 
of a stage-coach — as for example in an axletree — al- 
though the defect be out of sight and not discoverable 
upon @ mere ordinary examination, yet if the defect 
might be discovered by a more minute examination, 
and any damage is occasioned to a passenger thereby, 
the coach proprietors are answerable.therefor. The 
same rule will apply to any other latent defect, which 
might be discovered by more minute examination and 
more exact diligence, whereby the work is not road- 
worthy, and a damage thereby occurs to any pas- 
senger.” In section 60la, Justice Story says that 
“the law will, in tenderness to human life and human 
limbs, hold the proprietors liable for the slightest neg- 
ligence, and will compel them to repel, by satisfactory 
proofs, every imputation thereof.’”’ In Farish v. Rei- 


gle, supra, the question was directly raised whether a 
stage-coach proprietor was responsible for more than 
The court unanimously held 


ordinary diligence. 





that he was. The court approved of the doctrines of 
Justice Story on this subject. In the cases cited, the 
court speaking by Justice Daniel, said: *‘ The liability 
of such carriers naturaJly flow from their duties. As 
they are not, like common carriers of goods, insurers 
against all injuries except by the act of God, or by 
public enemies, the inquiry is naturally presented, 
what is the nature and extent of their responsibility ? 
It is certain that their undertaking is not an under- 
taking absolutely to convey safely. But although they 
do not warrant the safety of the passengers at allevents, 
yet their undertaking and liability go to the extent 
that they and their agents possess competent skill, and 
that they will use all due care and diligence in the 
performance of their duty. But in what manner (the 
author asks) are we to measure this due care and dili- 
gence? Isit ordinary care and diligence which will 
make them liable only for ordinary neglect? Or is it 
extraordinary care and diligence which will render 
them liable for slight neglect? As they undertake for 
the carriage of human beings, whose lives, and limbs, 
and health are of great importance, as well to the pub- 
lic as to themselves, the ordinary principle in criminal 
cases, where persons are made liable for personal 
wrongs and injuries arising from slight neglect, would 
seem (he says) to furnish the true analogy and rule. It 
has been accordingly held that passenger carriers bind 
themselves to carry safely those whom they [admit] 
into their coaches, as far as human care and foresight 
will go—that is, for the utmost care and diligence of 
very cautious persons; and of course they are respon- 
sible for any, even the slightest, neglect. § 601. In 
section 60la the further proposition is stated that, 
when injury or damage happens to the passengers by 
the breaking down or overturning of the coach, or by 
any other accident occurring on the ground, the pre- 
sumption prima facie is that it occurred by the negli- 
gence of the coachman; aud the onus probandi is on 
the proprietors of the coach to establish that there has 
been no negligence whatsoever, and that the damage 
or injury has been occasioned by inevitable casualty, 
or by some cause which human care and foresight 
cannot prevent; for the law will, in tenderness to 
human life and limbs, hold the proprietors liable for 
the slightest negligence, and will compel them to repel, 
by satisfactory proofs, every imputation thereof.” 
This ruling in Fairchild v. Stage Co. was approved in 
Boyce v. Stage Co., 25 Cal. 468, and Lawrence v. Green, 
70 id. 417, 420, 421. It thus appears to be settled lawin 
this State that a proprietor of stage-coaches is liable 
for the slightest negligence ip regard to the vehicle 
provided by him; that he is responsible to his pas- 
senger for the utmost care and diligence of very cau- 
tious persons. In Rodgers v. Railroad Co., 67 Cal. 608; 
8 Pac. Rep. 377, it was said by the court: ‘‘ Manifestly 
it was the duty of the defendant, a railroad company, 
to furnish alike to its passengers and employees a suit- 
able and safe road, engines, cars, and appliances for 
conducting its business,’ etc. Certainly the degree of 
care and diligence to be exercised by a stage-coach 
proprietor, as to the vehicle to be provided by him for 
the carriage of passengers, is just as high as regards a 
railroad company, and the cars or other machinery 
which it is to provide and furnish for such transporta- 
tion. The railroad company is bound for the utmost 
care and diligence of very cautious persons, and is re- 
sponsible for any, even the slightest, neglect. The 
same rule applies in both cuses, and for the same rea- 
son, that each undertakes to carry human beings, 
whose lives and limbs and health are of great import- 
ance, as well to the public asthemselves. In Maverick 
v. Railroad Co., 36 N. Y. 378, the rule is stated as well 
settled that “ passenger ‘carriers bind themselves to 
carry safely those whom they take into their coaches, 
as faras human care and foresight will go; that is, to 
the utmost care and diligence of very cautious per- 
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sons.’’ The court cites Bowen v. Railroad Co., 18 N. 
Y. 408, and Deyo v. Railroad Co., 34 id. 9, where the 
same rule is laid down. In Taylor v. Railroad Co., 48 
N. H. 313, a large number of authorities are collected 
in an able opinion by Bellows, J. In this opinion itis 
declared: “The doctrine of the American courts is 
still more strict and explicit: and the general current 
of the authorities is that the carrier of passengers is 
bound to the utmost care and diligence of very cau- 
tious persons, and is responsible for any, even the 
smallest, neglect; holding their undertaking to be to 
carry their passengers with safety as far as human 
care and foresight can go. This is distinctly laid down 
in Story Bailm., §§ 601, 601a; and also in 2 Greenl. Ev., 
§ 221; and in 2 Kent. Com. *601, *602; and Redf. R. R. 
chap. 17." In Railroad {Co. v. Derby, 14 How. 486, it 
is said by the court: ‘“‘ When carriers undertake to 
convey persons by the powerful but dangerous agency 
of steam, public policy and safety require that they be 
held to the greatest possible care and diligence. And 
whether the consideration for such transportation be 
pecuniary or otherwise, the personal safety of the pas- 
senger should not be left to the sport of chance, or the 
negligence of careless agents. Any negligence in such 
cases may well deserve the epithet of ‘gross.’’’ This 
statement is approved in The New World v. King, 16 
How. 474, as resting not only on public policy, but 
sound principles of law. See Redf. R. R., § 149, note 5. 
The above rule is sustained by Stokes v. Saltonstall, 13 
Pet. 181; in Massachusetts, by Ingalls v. Bills, 9 Meteo. 
1; and McElroy v. Railroad Co., 4 Cush. 400; in Maine, 
by Edwards v. Lord, 49 Me. 279; in Connecticut, by 
Hall v. Steamboat Co., 13 Conn. 320; Derwort v. 
Loomer, 21 id. 253; Fuller v. Railroad Co., id. 557, 576; 
in Vermont, by Hadley v. Cross, 34 Vt. 586. See also 
Hegeman v. Railroad Corp., 16 Barb. 353, approved in 
13 N. Y. 9; Caldwell v. Murphy, ] Duer, 241; Railroad 
Co. v. Burke, 13 Wend. 626; Railroad Co. v. Aspell, 23 
Penn. St. 147; Railroad Co. v. Kennard, 21 id. 203; 
Railroad Co. v. Yarwood, 15 Ill. 468; Railroad Co. v. 
Fay, 16 id. 558; Frink v. Potter, 17 id. 406; Frink v. 
Coe, 4 G. Greene, 555; McKinney v. Neil, 1 McLean, 
540; Maury v. Tallmadge, 2 id. 157; Cornwall v. Rail- 
road Co., 28 N. H. 169; Clark v. Barrington, 41 N. H. 
51. In Railroad Co. v. Kennard, supra, Judge Gibson 
said,** that the carrier is bound to guard the passenger 
from every danger which extreme vigilance can pre- 
vent.” And it is said by Agnew, J., speaking for the 
court, in Meier v. Railroad Co., 64 Penn. St. 225, that 
the above expresses the true measure of responsibility. 
In Laing v. Colder, 8 Penn. St. 482, Judge Bell said, 
that though in legal contemplation the carrier does not 
warrant the absolute safety of his passengers, he is 
bound to the exercise of the utmost degree of diligence 
and care. The slightest neglect against which human 


prudence and foresight may guard, and by which burt | 


or loss is occasioned, will render them liable in 
damages. One of the ablest of our text-writers and 
jurists, Judge Cooley, thus states the rule as to car- 
riers of passengers: Such carrier “only undertakes 
that he will carry them without negligence or fault. 
But as there are committed to his charge for the time 
the lives and safety of persons of all ages and of all 
degrees of ability for self-protection, and as the 
slightest failure iu watchfulness may be destructive 
of life or limb, it is reasonable to require of him the 
most perfect care of prudent and cautious men, and 
his undertaking and liability as to his passengers goes 
to this extent: that, as far as haman foresight and 
care can reasonably go, he will transport them safely. 
He is not liable if injuries happen from sheer accident 
or misfortune, where there is no negligence or fault, 
aud where no want of caution, foresight or judgment 
would prevent the injury. But he is liable for the 
smallest negligence in himself or his servants.’’ Cooley 
Torts (2d ed.), 768. 769. The learned author cites, as 














sustaining his statements of the law, along list of cases 
which will be found in note 1, page 769. As said by 
Bellows, J., in Taylor v. Railroad jCo., 48 N.{H. 314; 
**Upon grounds of public policy also the carrier of 
passengers is bound to exercise the highest degree of 
care and diligence. To his diligence and fidelity are 
intrusted the lives and safety of large numbers of 
buman beings; ” and when passengers are carried by 
steam the demand for the utmost skill and diligence is 
especially required, ‘‘ for then, in consequence of the 
greater speed, the hazards to life and limb are largely 
increased.”” The same degree of responsibility must 
attach to one controlling and runningjan elevator. Per- 
sous who are lifted by elevators are subjected to great 
risks to life and limb. They are hoisted vertically, and 
are unable, in case of the breaking of the machinery, 
to help themselves. The person running such elevator 
must be held to undertake to raise such persons safely, 
as far as human care and foresight will go. The law 
holds him to the utmost care and diligence of very 
cautious persons, and responsible for the slightest neg- 
lect. Such responsibility attaches to all persons en- 
gaged in employments where human beings submit 
their bodies to their control, by which their lives or 
limbs are put at hazard, or where such employment is 
attended with danger to life or limb. The utmost care 
and diligence must be used by persons engaged in such 
employments, to avoid injury to those they carry. The 
care and diligence required is proportioned to the 
danger to the persons carried. In ‘proportion to the 
degree of danger to others must be the care and dili- 
gence to be exercised; where the danger is great, the 
utmost care and diligence must be employed. In such 
cases the law requires extraordinary care and dili- 
gence. We know of no employment where the law 
should demand a higher degree of care and diligence 
than in the case of the persons using and running ele- 
vators for lifting human beings from one level to 
another. The danger of those being raised is great. 
When persons are injured by the giving way of the 
machinery the hurt is always serious, frequently fatal, 
and the law should and does bind persons so engaged 
to the highest degree of care practicable under the cir- 
cumstances. It would be injustice and cruelty to the 
public in courts to abate in any degree from this high 
degree uf care. The aged, the helpless, and the infirm 
are daily using these elevators. The owners make 
profit by these elevators, or use them for the profit 
they bring tothem. The cruelty from a careless use 
of such contrivances is likely to fall on the weakest of 
the community. All, including the strongest, are 
without the means of selfsprotection upon the break- 
ing down of the machinery. The law therefore throws 
around such personsits protection by requiring the 
highest care and diligence. The carrier of passengers 
is under obligations to use the utmost care and dili- 
gence in providing safe, suitable, and sufficient vehicles 
for the conveyance of his passengers. Readhead v, 
Railroad Co., L. R., 2 Q. B. Div. 412; 4 id. 379; Jami- 
son v. Railroad Co., 55 Cal. 593; Ingall v. Bills, 9 Mete. 
1; Taylor v. Railroad Co.,48 N. H. 304; Caldwell v. 
Steamboat Co., 47 N. Y. 287; Ruilroad Co. v. Huntley, 
38 Mich. 537; Railroad Co. v. State, 29 Md. 252; Rail- 
road Co. v. Sanger. 15 Gratt. 230; Kelly v. Railroad 
Co., 15 N. E. Rep. 879; Railroad Co. v. Herbert, 116 U. 
S. 651, 652. Railroads must keep pace with science 
and art and modern improvement, in their application 
to the carriage of passengers, but are not responsible 
for the unknown as well as the new. Meier v. Rail- 
road Co., 64 Penn. St. 225. In this case it is stated 


that the rule laid down in the second assignment of 
error is a correct summary of the law. The language 
used in the assignment of error referred to is*this: 
“That the rule in regard to carriers of passengers is 
this: the utmost care and vigilance is required on the 
This rule does not require the ut- 


part of the carrier. 
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most degree of care which the human mind is capable 
of imagining; but it does require that the highest de- 
gree of practicable care and diligence should be 
adopted that is consistent with the mode of trans- 
portation adopted. Railway passenger carriers are 
bound to use all reasonable precautions against injury 
of passengers; and these precautions are to be meas- 
ured by those in known use in the same business, 
which have been proved by experience to be effica- 
cious. The company is bound to use the best precau- 
tions in known practical use. That is therule. The 
best precaution’ in known practical use to secure the 
safety of the passengers, but not every possible pre- 
ventive which the highest scientific skill might sug- 
gest.” Railroad companies are bound to adopt the 
most approved modes of construction and machinery 
in known use in the business. If they fail to do so, and 
injury result in consequence, they are responsible, as 
is said in Ford v. Railroad Co., 2 Fost. & F. 730. The 
company ‘‘ was bound to use the best precautions in 
known practical use, to secure the safety of their pas- 
sengers, but not every possible preventive which the 
highest scientific skill might have suggested.” In 
Steinweg v. Railroad Co., 43 N. Y. 123, it is held that 
railway companies, as common carriers, are bound to 
have such vehicles and machinery for the transporta- 
tion of goods as the improvements known to practical 
meu, and tested by practical use, may suggest, but 
not to take every possible precaution which the high- 
est scientific skill might suggest, nor to adopt any 
mere speculative and untried experiment. As stated 
above, it is said in Ingalls vy. Bills, 9 Mete. 1, that the 
carrier of passengers is responsible for defects that 
might have been discovered upon the most carefuland 
thorough examination. In Hadley v. Cross, 34 Vt. 586, 
the doctrine of Ingalls v. Bills was applied to a livery- 
stable keeper letting a defective carriage, and he was 
held liable if the defect could have been discovered 
upon the most careful and thorough examination. It 
was held in Hegeman v. Railroad Corp., 16 Barb. 353, 
that the carrier is bound to conduct his business with 
all the care which human prudence and skill could 
suggest, and the defendants in that case were held 
liable for injuries caused by a defect in a car made by 
a competent manufacturer, which defect was not dis- 
coverable upon a thorough examination after the car 
was finished, but might have been before, by bending 
the axle in which the defect was. This decision was 
affirmed in 13 N. Y. 9. See also Caldwell v. Steamboat 
Co., 47 N. Y. 287. In Railroad Co. v. Hamilton, 66 Tex. 
95, the court said in regard to a passenger carrier: “ If 
any certain or satisfactory test is known which is 
within the reach of the company, it should be applied, 
and they should not, in that case, be excused if they 
rely upon a test which is clearly insufficient.” In rela- 
tion to tests, it wassaid in Hegeman v. Railroad Corp., 
13 N. Y. 26, 27: * Itis perfectly understood that latent 
defects may exist, undiscoverable by the most vigilant 
examination, when the fabric is completed, from which 
the most serious accidents have and may occur. It is 
also well known, as the evidence in this suit tended to 
prove, and the jury have found, that a simple test 
(that of bending the iron after the axle was formed, 
and before it was connected with the wheel) existed, 
by which it could be detected. This should have been 
known and applied by men ‘ professing skill in that 
particular business.’ It was not known or, if known, 
was not applied, by these manufacturers. It was not 
used by the defendants, nor did they inquire whether 
it had been used by the builders. They relied upon 
an external examination, which they were bound to 
know would not, however faithfully prosecuted, guard 
their passengers against the danger arising from con- 
cealed defects in the iron of the axles, or in the manu- 
facture of them. For this omission of duty or want of 





skill, the learned judge held, and I think correctly, 
that they were liable.” Here itis held that the test 
referred to should have been known and applied by 
men ‘ professing skill in that particular busiuess ” 
(viz., that of making axles and wheels for railway 
cars). The case related to a broken axle. The defend- 
ants were held liable, if the test was not known to the 
manufacturers, or if known, was not applied by them. 
In the light of the foregoing well-settled rules of law, 
tbat carriers of passengers are responsible, as far as 
human care and foresight will go, for the utmost care 
and diligence of very cautious persons, and therefore 
for the slightest neglect; that they are bound for de- 
fects in the vehicles which they furnish, which might 
have been discovered by the most careful examination, 
we think the court below did not err in modifying the 
instruction under consideration as pointed out above. 
It is a most reasonable precaution imposed on such a 
carrier, of whom we consider the owuer of an elevator 
one, to require him to test the vehicles or machinery 
used by him by the best known tests reasonably prac- 
ticable. If such tests are not used, the carrier is want- 
ing in the care and foresight required. Nor are the 
defendants excused from the degree of care and dili- 
geuce above pointed out, by the fact that the elevator 
in use was constructed by a2 competent and skilled 
manufacturer, from whom they purchased it. The 
manufacturer was their agent or servant in the con- 
struction of the elevator, and they are responsible for 
any want of care of the maker or builder. The obliga- 
tion of care and foresight rests on the person using 
the elevator, and he cannot shift it from himself to 
another person. This point is made and decided in 
Hegeman v. Railroad Corp., 16 Barb. 356, as also by 
the Court of Appeals in New York in the same case, 
where it was heard. Cal. Sup. Ct., Sept. 24, 1889. 
Treadwell vy. Whittier. Opinion by Hayne, J. 
—_————__>___——_ 


CORRESPONDENCE. 





DISQUALIFIED JUDGES IN SECOND DIVISION OF COURT 
oF APPEALS. 
Editor of the Albany Law Journal: 

In Atkinson v. The Rochester Company, 112 N. Y- 
625, a motion was made to transfer the above cause 
back from the Second Division of the Court of Appeals, 
on the ground that one of the judges of that court 
was a member of the General Term from whose judg- 
ment theappeal was brought and so disqualified to sit. 

The motion was denied, the court holding that it 
was not a sufficient reason for moving a case from the 
Second Division into the First, that one or even two 
of the judges of that court are disqualified from sit- 
ting upon the argumeut of the case there. 

The court assigus no reasons for its decision. To the 
membersof the bar whose cases are to be finaliy decided 
by a court, one or two members of which have given 
opinions adverse to their clients, it would have been 
satisfactory to kuow on what grounds the decision 
rests. 

In providing acourt of last resort the convention 
which framed the Constitution intended to establish 
on a final appeal an independent tribunal that could 
not be remotely influenced or affected by the precedent 
opinions of others on the questions involved, and so 
provided that no judge or justice shall sit at a General 
Term of any court or in the Court of Appeals in review 
of a decision made by him or any court of which he 
was at the time a sitting member. 

All the cases pending in the Court of Appeals prior 
to June 1, 1888, had been moved there by the appel- 
lants. They had a right to expect that their cases 
would be decided by that court. It is the court to 
which they appealed. But since the creation of the 
Second Division, all of those cases have been sent to 
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that branch of the court for hearing and decision. The 
court is composed of judges lately selected from the 
body composing the judges of the Supreme Court of 
the State. An indefinite number of the cases that will 
come before them for review, like the case referred to 
at the head of this paper, have been passed upon by 
some of them. 

Conceding the ability, learning and high character 
of every member composing that court, it may be 
asked, is it wise or just to force an appellant, who has 
taken his case to the Court of Appeals proper for re- 
view, to submit it to another tribunal for decision, in 
which some of the members composing it, have de- 
cided the case against him, though they may not sit on 
the hearing? That they cannot sit, that is, are dis- 
qualified from taking any part in the decision of the 
case, is not asatisfactory answer to the question. They 
are members of the court, holding close relations, judi- 
cial and social, with their coadjutors on the bench. It 
does not require a profound knowledge of human 
nature or judicial nature, even the purest, most ele- 
vated and intellectual, to know that all men are 
in greater or less degree influenced by the opinions of 
others. If the opinion of an honest, intelligent man 
has some influence, how much greater that of the de- 
liberate, mature opinion of an upright, able judge act- 
ing judicially under a solemn obligation on his asso- 
ciates. 

“Every man,” said a learned writer, who had stu- 
died the operations of mind upon mind, “ however 
humble in station or feeble in power, exercises some 
influence on those who are about him, for good or 
evil.” If I were to read the opinion of two or three cf 
well-known, eminent lawyers, who concurred ina case 
submitted to them for their opinion, I could not resist 
an impression amounting to conviction that the 
opinion was right. Mind acts and re-acts on mind 
and judges are not exempt from such impressions in 
cases where opinions have been pronounced by one or 
more of their associates on the bench. Such opinions 
furnish the first impressions of the case under review, 
and operate secretly and unconsciously to influence its 
decision, though unknown and unsuspected by the 
subjects of them, who would indignantly resent as an 
affront, an intimation that they could beso influenced. 
Yet the fact exists, and their influences are rather 
underrated than overrated. Again, to expose the er- 
rors of their associates sitting beside them, their false 
reasoning, misapplication of legal principles, resulting 
in erroneous conclusions, demands a courage avd in- 
dependence that many judges do not possess. To 
these may be added the deference that is accorded to 
the opinion of an honest judge by his associates from 
a refined sentiment of respect or a reluctance to deal 
critically with his errors. 

But in acourt so constituted, with the expressed 
opinions of one or two of the members composing it, 
against his client, the appellant’s counsel enters upon 
the argument of his case. It ought to be sufficient to 
say that this is not the tribunal which the Constitution 
and laws intended to refer him for redress, nor to 
which he appealed. It has been created since he made 
his appeal and is subject to influences that do not and 
cannot exist in the First Division, the court to which 
he did appeal. 

The lawyer cannot be found who would not object 
if( objection would avail him) to submitting his case 
to the decision of a court, one or two members of 
which hold opinions adverse to his client, though they 
might not sit in the case. It is the influence of their 
declared opinions on their coadjutors that is dep- 
recated. 

The question presented to the Court of Appeals is 
this: Shall any suitor in your court be compelled to 
submit to the decision of a tribunal so constituted ? 

The remedy is in the power of the court and may be 








exercised without injury to any one, and with satis. 
faction to all by withdrawing from the consideration 
of the Second Division every case in which one of its 
members has given an opinion or decision. 

Such a course can only be objectionable to the mem. 
bers composing the Second Division on the ground 
that it might tend to shorten the term of their service. 
Courts are not made for the judges, but judges for the 
courts. But at whatever inconvenience the Court of 
Appeals, First Division, possess the power and must 
see to it that no suitor has reason to complain that 
injustice has been done him in the constitution of the 
court. 

Lex. 


IN RE CAT-0’-NINE TAILS. 

Mr. R. Vashon Rogers writes us: 
Editor of the Albany Law Journal: 

* Do you really want to know why thirty-nine stripes 
were the usual complement (vide p. 362, Alb. L. J.)? 
Then look at Deuteronomy, chapter 25, 2 and 3. The 
Talmudists say that the Jews fearing they might ex- 
ceed the law of forty, never gave sentence for more 
than thirty-nine; and they had acat with three tails 
and thirteen blows with that made the thirty-nine 
stripes that St. Paul so often received. The ‘forty 
stripes save one’ of the articles ‘only affect the poor 
Anglican divine.’ ”’ 

[Now, then, why forty? Any thing to do with 
the forty years’ wandering of the Israelites in the 
desert? And is the widow’s quarantine of forty 
days derived from the stripes ?—Ep. } 


Editor of the Albany Law Journal: 

The commentators on Deuteronomy, chapter 25, 3, 
say that on account of the stringent command to the 
judges not to exceed forty stripes, the legal number, 
they stopped at thirty-nine from abundant caution. See 
2 Cor. 11, 24, where St. Paul says: * Of the Jews five 
times received I forty stripes save one.’’ 

Maimonidas, according to the commentators, is 
authority for the foregoing reason for thirty-nine 
stripes. 

Of course our ancestors followed the Jewish custom. 

I suppose Moses prescribed not exceeding forty, be- 
cause all primitive people —uneducated people do it 
now—count on their fingers. 

Truly yours, 
Kemp P. BATTLe. 

CHAPEL Hitt, N. C., Nov. 14, 1889. 


————_>____—- 


NEW BOOKS AND NEW EDITIONS. 





LAWYERS REPORTS (ANNOTATED). 

Theconcluding part of volume 4 of this excellent 
series is just received. It includes some twenty cases 
from the courts of a dozen States, and is co- 
piously annotated upon the following subjects: Emi- 
nent Domain, Master and Servant, Uniformity in 
Taxation, Fraud, Sale of Spirituous Liquors, Damages 
by Trespassing Animals, Conditions in Fire Policies, 
Set-off. Rochester, N. Y. Lawyers’ Co-operative 
Publishing Company. 


PERRY ON TRUSTS. 

This is the fourth edition, in two volumes, edited 
by Frank Parsons. The work is a standard and au- 
thoritative commentary, and very generally cited by 
counsel and judges. It is excellent in every way, and 
the present editor does not praise it too highly in his 
glowing preface. He has examined three thousand 
cases since the last edition in 1874, and has embodied 
a thousand of these. The index of 120 pages seems ex- 
haustive and unusually well constructed. The me- 
chanical execution of the work is perfect. 
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ALBANY, November 30, 1889. 











CURRENT TOPICS. 


‘HE Albany Times essays to answer our criticism 
on its recent declaration that “ political beliefs 
should largely rule” in the choice of judges, by lay- 
ing stress on the preceding phrase, ‘‘ other things 
being equai.” We do not see that this changes the 
case or is any answer. Of course nobody supposes 
that the Times would counsel the election of a judge 
manifestly inferior to his opponent in character or 
ability, simply because he is a Democrat. What it 
said was: ‘Other things being equal, * * * 
because constitutional questions arise in which po- 
litical beliefs should largely rule,” etc. And now 
the Times observes: ‘‘ There was nothing in our 
article to justify the Law JourNAL’s saying that 
‘the Zimes does our judges injustice in seeking to 
lead the people to believe they are to be influenced 
by political considerations.’ We sought no such 
thing, and never dreamt of making any such impu- 
tation.” Still it did make just that imputation. It 
said: ‘‘As the State demands Democratic judges of 
the Court of Appeals because of the fact that con- 
stitutional questions arise on which political beliefs 
should largely rule,” ete. If this is not a declara- 
tion that the judges should ‘‘be influenced by 
political considerations,” then we cannot understand 
the force of language. If it does not mean this, 
what does it mean, and what was the use of saying 
it? The editor of the 7'imes is a lawyer as well as 
an editor, but the combined ingenuity of the two 
cannot extract from this expression or attribute to 
it any other meaning. If the Zimes had sought to 
justify its assertion that the State demands Demo- 
cratic judges because of these constitutional ques- 
tions, we might have had some further discussion 
with it, but as the case stands we see no room for 
any. The Zimes asks us if we ‘‘ would not prefer 
our own party man,” “ other things being equal.” 
“Other things being equal,” probably we should, 
to save the trouble of pasting or scratching, but cer- 
tainly for no mere party preference, in the election 
of judges—not even for the sake of patronage. 
But other things are rarely equal. We cannot recall 
an instance where we have thought they were. 
There is always on one side a superiority in charac- 
ter, or ability, or learning, or experience, or age, or 
health, or temper, or manners, or something to give 
room for a choice. And in such cases we have 
never failed to exercise a choice independent of poli- 


tics, and have repeatedly voted for a judge who was | 


not “our party man.” Now we do wish that the 
Times would teil us what some of these ‘‘ constitu- 
tional questions ” are in respect to which “ political 
beliefs should largely rule.” 


A correspondent argues, with a good deal of force, 
that the law should be amended so that ‘the giv- 
Vor. 40 — No. 21, 





ing of a confession of judgment; the suffering of 
an attachment, or an execution against property to 
be issued ; the making of an assignment or transfer 
of property shall operate per se to render all bills 
due and payable, and make credits given therefor 
expire for the purposes of rights of action thereon.” 
It seems to us that this would tend to prevent 
fraudulent preferences, and to put creditors on an 
equal footing.” 


In the report of the proceedings of the second 
annual meeting of the National Bar Association, 
held at White Sulphur Springs, we find the follow- 
ing remarks by the chairman and president-elect, 
John H. Doyle, of Ohio: ‘‘The Supreme Court of 
the United States is regarded by the people, and 
justly so, as the one sufficient safeguard against un- 
constitutional legislation on the one hand and ex- 
ecutive usurpation on the other. Its high charac- 
ter, its entire removal from the surf of the popular 
wave, its conservatism and its stainless record, in- 
sure the safety of government and the rights of the 
citizen. It stands in the place of a standing army 
and is pillowed in the hearts of the people. Respect 
and veneration for the judiciary of the country 
were never more important or needed than now. 
The uneasy and longing eyes of the people are 
turned to it in hope and expectancy. The hideous 
face of the commune, in all its ghastliness, disturbs 
the peaceful vision. Organized murder seems to 
have taken the fancy of organized law-breakers. A 
spirit of lawlessness is abroad in the land; specula- 
tion is rife; capital threatened; labor restive and 
uncertain. Municipalities have caught the fever of 
speculation and debt. The day of reckoning is for- 
gotten and the future banished from consideration 
and thought. The burden of municipal debt and 
taxation heaped upon the unfortunate heads of our 
children and upon the generations to follow is 
alarming. It mortgages the homes, the hopes and 
the energies of the people now bearing it, and 
brings every child born into the world in its limits 
an insolvent debtor. It has ceased to be important 
that these burdens should be levied for purposes of 
government. For all these evils the people are 
turning their eyes to the courts in hope of relief and 
protection. No man should raise his voice in unjust 
criticism of the courts, or lessen the confidence of 
the people in them. It would be to send them 
adrift on a troubled sea in a rudderless boat. Es- 
pecially is this so of the Federal courts. It is 
not improper however to make every effort to im- 
prove their efficiency and to strengthen the confi- 
dence of the people in them. I would sacredly 
guard the equity practice of the Federal courts and 
its uniformity from any encroachment by State prac- 
tice or State statutes, but in actions at law, where 
the cause of action arose in the State and under the 
law of the State, and the local Federal court gets 
jurisdiction, solely because of the citizenship of the 
parties, it ought to enforceand interpret the law as 
the court of last resort of the State interprets it; 
and sit just as a local court of the State does. It 
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was the purpose of the framers of the Constitution 
to create a court for the benefit of the citizen of 
another State than that of his opponent, to which 
he might resort to have the law administered with- 
out local prejudice or influence, the same law to 
which all other citizens were subject, and not to 
create a tribunal that would afford the non-resident 
a right or remedy under some interpretation of the 
law not sanctioned in the State between citizens of 
the State.” 


From the report of the Association on Legal Edu- 
cation and Admission we extract the following 
striking sentences: ‘‘ Lawyers are sometimes made 
rascals by the necessity of getting something to 
eat.”” ‘In some of the Territories the examination 
is as likely to be in poker as in law.” ‘‘ Some” 
young lawyers ‘‘know more when first admitted 
than twenty-five years after. Bumble-bees are big- 
gest when first hatched.” The committee are in 
error in conveying the impression (p. 59) that the 
diploma of any university or law school entitles the 
holder to admission in this State. He must pass an 
examination at bar. 





Since Mr. John D. Lawson issued his great work 
on Criminal Defenses we had lost sight and sound 
of him for several years, except for a recent vigor- 
ous utterance of his in regard to the Neagle case. 
We almost feared he had gone back to his native 
frozen zone of Canada—=in a legitimate way, of 
course. But his long disappearance is explained by 
the appearance on our desk of two large and comely 
volumes, prepared by him, and entitled ‘ Rights, 
Remedies and Practice, at law, in equity and under 
the Codes; a treatise on American law in civil 
causes, with a digest of illustrative cases,” pub- 
lished by the Bancroft-Whitney Company, of San 
Francisco. These forerunners are to be very soon 
succeeded by five other volumes. The work is 
divided into four general parts, namely, persons 
and personal relations, personal rights and remedies, 
property rights and remedies, public rights and 
remedies. The two present volumes treat of prin- 
cipal and agent, including attorney and client, auc- 
tioneers, brokers and factors, master and servant; 
of corporations, including banks and railroads; of 
partnership; of husband and wife; of parent and 
child; of guardian and ward; of executors and 
administrators. Mr. Lawson says that the old gen- 
eral commentaries have been outgrown; that the 
modern text-books are too detailed for a compre- 
hensive view of the law, and that there should be 
some modern general commentary. There is a 
good deal of force in this. We must say that 
prima facie we are averse to such attempts as the 
present. All former endeavors have been failures, 
although some of them have been highly scientific 
and respectable, such as Minor’s Institutes. Others 
have been contemptible from every point of view, 
such as Wait’s huge, scissor-made hotch-potches. 
The purpose however of giving a comprehensive 
view of the law in a single work is laudable, and 


even in its failures must have been more or less use- 
ful to persons who cannot resort to large libraries, 
and who cannot afford the multitude of recent text- 
books. A law library in seven volumes would bea 
great boon. If any man is equal to the task, it is 
Mr. Lawson. He is widely known as a law-writer 
and editor of exceptional experience, industry, dis- 
crimination and learning. Nearly every one of his 
former works is a model in its way. The present 
work is the labor of five years. If it fails in any 
way to realize its author’s hopes it will be solely be- 
cause he has attempted the impossible. Our first 
impression is that it is an eminently practical and 
not a theoretical treatise. It shows what the law 
is; not what it might or ought to be. The author's 
aim has evidently been to bring together on each 
subject as many points, and as many examples of 
the applications of rules to particular facts, as prac- 
ticable. The text is in the form of propositions, in 
large type, and under each the illustrative cases are 
stated very numerously, concisely and clearly. Mr. 
Lawson is a master of this mode of treatment, which 
in our opinion is the best mode. In the two vol- 
umes now at hand we find ample warrant for appro- 
bation. On every page there are striking evidences 
of untiring research, judicious selection, discrimi- 
nating classification and clear statement. If the 
work goes on as it has begun, Mr. Lawson need 
fear no rival, for he will have none. Such honest, 
diligent and prolonged labor deserves the encour- 
agement of the profession, and when we consider 
the extent to which Wait’s comparatively wretched 
works have been cited at the bar and on the bench, 
we can see that this admirable commentary will have 
and will fill an important place. Mr. Lawson is 
justly entitled to admiration for his courage in 
grappling with such a tremendous subject, and to 
high praise for the success which undoubtedly he 
has achieved. His seven volumes will long stand 
as seven wonders of the law and as a lofty monu- 
ment to his powers. 





NOTES OF CASES. 


N McAllister v. Detroit Free Press Co., Michigan 
Supreme Court, October 11, 1889, Morse, J., 
said: ‘It is argued that a newspaper in this day 
and age of the world, when people are hungry for 
the news, and almost every person is a newspaper 
reader, must be allowed some latitude and more 
privilege than is ordinarily given under the law of 
libel as it has heretofore been understood. In other 
words, because the world is thirsting for criminal 
items, and the libel in a newspaper is more far- 
reaching and wide-spread than it used to be when 
tales were only spread by the mouth, or through the 
medium of books or letters, there should be given 
greater immunity to gossip in the newspaper, 
although the harm to the person injured is infinitely 
greater than it would be if published otherwise. 
The greater the circulation the greater the wrong, 
and the more reason why greater care should be 





exercised in the publication of personal items. No 
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newspaper has any right to trifle with the reputa- 
tion of any citizen, or by carelessness or recklessness 
to injure his good name and fame or business. And 
the reporter of a newspaper has no more right to 
collect the stories on the street, or even to gather 
information from policemen or magistrates out of 
court, about a citizen, and to his detriment, and 
publish such stories and information as facts in a 
newspaper, than has a person not connected with a 
newspaper to whisper from ear to ear the gossip and 
scandal of the street. If true, such publication or 
such speaking may be privileged, but if false, the 
newspaper as well as the citizen must be responsible 
to any one who is wronged or damaged thereby. It 
is indignity enough for an honest man to be arrested 
and put in prison for an offense of which he is in- 
nocent, and for which indignity ofttimes he has no 
redress, without being further subjected to the 
wrong and outrage of a false publication of the cir- 
cumstance of such arrest and imprisonment, look- 
ing toward his guilt, without remedy. And no 
sophistry of reasoning, and no excuse of the demand 
of the public for news, or of the peculiarity and 
magnitude of newspaper work, can avail to alter the 
law, except perhaps by positive statute, which is 
doubtful, so as to leave a party thus injured with- 
out any recompense for a wrong which can even now, 
as the law stands, never be adequately compensated 
to one who loves his reputation better than money.” 


In Kettle River R. Co. v. Eastern Ry. Co., Supreme 
Court of Minnesota, October 4, 1889, it was held 
that a covenant by a land-owner, by which he 
agrees that the products of a stone quarry shall be 
transported to market exclusively over one line of 
railroad, is not a covenant real, and does not run 
with the land. The court said: ‘‘ But the most im- 
portant question in the case is, whether the burden 
of the covenant in the deed of the sandstone com- 
pany, whereby that company undertakes ‘‘ that all 
marketable sandstone hereafter to be quarried, re- 
moved or transported from the lands or premises 
described in the deed shall be worked, quarried 
or transported over and in connection with the 
tracts of the plaintiff,” rests upon the grantees 
of the sandstone company. The parties undoubt- 
edly have very clearly expressed their intention that 
this covenant should bind the assignees and succes- 
sors in interest of the parties. No mere form of 
words however is sufficient for such purpose; but 
the nature of the covenant and its relation to the 
estate must be such that the law will permit the in- 
tention to be effectual. Maswry v. Southworth, 9 
Ohio St. 348. Strictly speaking, at law there must 
be privity of estate existing between -the parties 
when the covenant is made, and it must concern the 
land or estate. ‘The covenant must respect the 
thing granted or demised. When the thing done, 
or omitted to be done, concerned the lands or estate, 
that is the medium which creates the privity be- 
tween the plaintiff and defendant.’ Bally v. Wells, 
3 Wils. 29. It must inhere in or be attached to the 


land, or relate to its mode of occupation or enjoy- 





ment. And it runs with the land when either the 
liability to perform it or the right to take advantage 
of it passes to the assignee of the land. Savage v. 
Mason, 3 Cush. 505; Shaber v. Water Co., 30 Minn. 
182. In some cases covenants in respect to lands 
are construed as equivalent to the grant of an ease- 
ment or servitude, and as such held to attach to the 
land, and run with it regardless of change of own- 
ership. Weyman v. Ringold, 1 Bradf. Surr. 54; 
Bronson v. Coffin, 108 Mass. 175. Thus a covenant 
by a railway company to keep its right of way 
fenced, or a covenant by an adjoining owner for 
himself, and his heirs and assigns, to maintain a 
division fence, is construed to be a grant creating 
an easement. Boyle v. Tamlin, 6 Barn. & C. 329; 
Blain v. Taylor, 19 Abb. Pr. 230; Haster v. Railroad 
0o., 14 Ohio St. 51; Hazlett v. Sinclair, 76 Ind. 492. 
In Pitkin v. Railroad, 2 Barb. Ch. 221, an agree- 
ment by the defendant with the owner of adjoining 
land to mnaintain a side track and depot at a par- 
ticular point, and in Gilmer v. Railroad, 79 Ala. 
569, a similar agreement, with the grant of the 
right to cultivate certain portions of the right of 
way, were supported on similar grounds; the chan- 
cellor saying, in his opinion in the first-named case, 
that ‘it was in substance the grant of an easement 
or servitude, which was to be binding on the prop- 
erty of the railroad company, as the servient tene- 
ment for the benefit of the complainant and those 
who should succeed him in his estate.’ But in any 
event these were covenants that could have been 
upheld and enforced in equity against all subse- 
quent purchasers or owners with notice. But the 
covenant under consideration is in substance a traf- 
fic agreement, giving to the plaintiff the exclusive 
railway transportation of the product of the quar- 
ries. The track had been laid to the quarry when 
the agreement was made, and it contains provisions 
for its extension to other parts of the quarry at the 
joint expense of the parties. To secure this trans- 
portation was the consideration which induced the 
plaintiff to construct the road and enter into the 
contract. But it is not a covenant real, and does 
not run with the land as such. It is not of such a 
nature that it can be said to inhere in the land, nor 
does it grant any right or easement therein. As re- 
spects the land, plaintiff's grant is limited in its 
right of way, and the right to use and occupy such 
portions of the premises as it may require for its 
business. But it has no easement in the rest of the 
premises. It is to furnish track and cars for the 
transportation of stone, as it might under other cir- 
cumstances to a lumber-yard or grain elevator un- 
der a similar contract. It has no right to operate 
the quarry, and has no other interest in it. The 
quarried stone is personal property which the sand- 
stone company covenanted should be transported as 
freight by plaintiff's railway. But conceding the 
personal liability of that company for the violation 
of that covenant, it is not binding on the Northern 
Land Company, or its lessees, if it does not run with 
the land, or does not constitute a charge upon it. 
The case of Hemingway v. Fernandez, 13 Sim. 228, 
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cited and relied on by the plaintiff, is dissimilar in 
important particulars. In that case there was a 
lease, and a tenure was created, and the stipulation 
agreeing to transport all the coal mined from cer- 
tain land, and to pay a certain rate per ton for all 
the coal so conveyed, was in the nature of a cove- 
nant for the payment of rent. 1 Smith Lead. Cas. 
(8th ed.) 187.” See notes, 36 Am. Rep. 151; 57 id. 
443. 


In Kircher v. Milwaukee Mechanics’ Mut. Ins. Co., 
Supreme Court of Wisconsin, October 15, 1889, it 
was held that the use by the tenants of the second 
story of “a dwelling-house, to be occupied by ten- 
ants for three years,” in shaving hoops is not a sub- 
stantial breach of a condition of a fire insurance pol- 
icy, that the policy should be wholly void if the 
premises should at any time be occupied or used, in 
whole or in part, for any purpose different from that 
set forth in the application or policy, or if the risk 
should be increased by means within the control of 
the assured, where it appears that the building was 
at the time occupied by the tenants as a dwelling, 
and that the use of the second story for shaving 
hoops ceased three days before the fire, and the jury 
find that such use did not materially increase the 
risk. The court said: ‘‘The only question pre- 
sented by the record requiring serious consideration 
is, whether the use of the second story of the build- 
ing in shaving hoops by the plaintiff's tenants, as 


found by the jury, was such as to work a forfeiture | 


of the policy. Such use continued for one week, 
and terminated three days before the fire. Such 
use did not materially increase the hazard and risk, 
and in no way contributed to the injury. In the 
portion of the policy quoted in the statement of 
facts it was, in effect, agreed that if the premises 
should at any time be occupied or used, in whole 
or in part, for any purpose, whether manufacturing 
or otherwise, different from that set forth in the ap- 
plication or written in the policy, without the con- 
sent of the company indorsed thereon, the same 
should wholly avoid the policy. In the contract of 
insurance the building is in effect described ‘as a 
dwelling-house, to be occupied by tenants for three 
years;’ and it appears that at the time of making 
the contract it was in fact occupied by three differ- 
ent families astenants. Beyond question the clause 
of the policy referred to was a continuing warranty 
that such occupation or use of the building as a 
dwelling-house, in whole or in part, should not be 
‘for any purpose, whether manufacturing or other- 
wise, different from that set forth’ in such contract 
of insurance. Blumer v. Insurance Oo., 45 Wis. 622; 
48 id. 585; Wakefield v. Insurance Co., 50 id. 582; 
Copp v. Insurance Co., 51 id. 637; Fitzgerald v. In- 
surance Co., 64 id. 465; Bonneville v. Assurance Co., 
68 id. 298; Hankins v. Insurance Co., 70 id. 1, 35. 
This being so, a substantial breach of such warranty 
would avoid the policy, even where the transaction 
constituting such breach in no way contributes to 
such loss. Id. But to prevent such forfeiture the 





i 





court is bound to construe such contract ‘as 


strongly against the insurer, and as favorably for 
the insured, as its terms will reasonably permit.’ 
Id. Wakefield v. Insurance Co., supra. Hence the 
rule is pretty well settled that in order to work such 
forfeiture a substantial breach must be established. 
Insurance Co. v. Carpenter, 4 Wis. 29; Wakefield v. 
Insurance Co., supra ; Copp v. Insurance Co., supra ; 
Billings v. Insurance Co., 20 Conn. 139; Loud v. In- 
surance Oo., 2 Gray, 221; Hall v. Insurance Co., 6 
id. 185; Insurance Oo. v. Simmons, 30 Penn. St. 299; 
Martin v. Insurance Co., 44 N. J. Law, 485; Wil 
liams v. Insurance Co., 31 Me. 219; Insurance Co. v. 
Foster, 90 Ill. 121. The question recurs whether 
the misuse here complained of constituted such sub- 
stantial breach. It will be observed that the build: 
ing at no time ceased to be occupied by the three 
tenants named, nor at any time ceased to be used by 
them respectively asa dweliing-house. It would be 
difficult to prescribe any fixed limitations to the or- 
dinary use, alike applicable to all sorts of dwelling- 
houses, wheresoever located aud by whomsoever oc- 
cupied. In some portions of the same city the 
ordinary use would be very different than in other 
portions; and even in the same portion of a city 
the ordinary use by some persons may be very dif- 
ferent than by other persons, The difference is per- 
haps still greater in distant portions of the country, 
depending upon the business and character of the 
occupant, and whether he is located in a well-estab- 
lished community or on the border, or in a lumber- 
ing, mining or farming district. In contracting for 
insurance upon a dwelling-house such diversity in 
the ordinary use must be regarded as in the con- 
templation of the parties. In view of the authori- 
ties cited, and many others which might be cited, 
we must hold that the incidental use by the tenants 
of the second story of the building in shaving hoops 
for the period mentioned was uot a substantial 
breach of the conditions of the policy, especially 
where, as here, such use in no way contributed to 
the loss, and did not materially increase the hazard 
and risk.” 
ae a 
LANDLORD AND TENANT — DANGEROUS 
PREMISES — NOTICE. 


NEW YORK COURT OF APPEALS, OCT. 8, 1889. 


AHERN V. STEELE. 

Defendants, having a vested remainder in acertain pier, came 
into possession thereof subject to a valid outstanding 
lease. The pier was defective and out of repair when the 
lease was executed. Held, that without notice of such 
defects, defendants were not liable for the death of a per- 
son resulting therefrom during the continuance of the 
lease, though the lease gave the lessors the privilege of 
entering to make repairs, if they saw fit, but did not bind 
them to do so. 


PPEAL from Supreme Court, General Term, First 
Department. 

This action was brought to recover damages, caused 
by the death of plaintiff's son, an infant about six 
years old, who, on the 8th day of October, 1882, with- 
out any fault of his, fell through a defective pier in 
the city of New York and was drowned. The material 
facts are as follows: John Gardner died in 1817, being 
the owner of the pier and a large amount of other 
property,and leaving a last will and testament, in which 
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he devised the pier and the other property to trustees 
for the benefit of his children during their lives, and 
after their death to theirissue. Under the will this pier 
and other property was set apart for his daughter, 
Mrs. De Dion, and during her life was under the con- 
trol and management of a trustee, as provided in the 
will. She died on the 22d day of May, 1881, leaving as 
her only issue two daughters, Rosalie M. Steele, Hen- 
rietta Hutton, and one son, Thomas McCarty. The 
son died April 14, 1882, and the two daughters and the 
executors of the son were made defendants in this 
action. At the time of the accident the son, Thomas 
McCarty, was insane, and the the two daughters then 
resided, and have ever since the death of their mother 
resided in Europe. On the Ist day of May, 1880, the 
trustees rented the pier for the term of five years to 
Frank Phelon, for an annual rental of $750 for the first 
three years, and $850 for the last two years, payable 
monthly, in advance. In the lease it was stipulated 
that the party of the first part should not be respon- 
sible for any latent or other defect in the premises, 
nor for any damage to property by reason of any fault 
or defect in the premises, nor for any loss or damage 
caused by any act, fault, neglect or omission of any 
tenant or occupant of the premises; and that the party 
of the first part should be permitted to enter upon the 
premises for the purpose of making repairs, if he 
should see fit to repair them, but that he should not 
be obliged to repairthem. Phelon was, at the time 
of the accident, in the occupation of the premises 
under the lease, and he was made a party defendant, 
but did not defend the action. Some time prior to 
July 29, 1881, Mrs. Steele commenced an action against 
her brother and sister for a partition of the real estate, 
including the pier, held by them in common, and in 
that action, on the day last named, upon her petition, 
an order was made appointing Charles S. Brown re- 
ceiver of the rents, issues and profits of the premises 
sought to be partitioned. On the 5th day of Novem- 
ber, 1881, upon the petition of Mrs. Steele and her 
sister, Mrs. Hutton, an order was made by the Sn- 
preme Court in the partition action that the receiver 
reserve out of the receipts by him, as such receiver, 
and set apart quarterly, a sum that would amount toa 
yearly sum of $17,500, to be applied by him to the pay- 
ment of the taxes, insurance, necessary repairs and 
other expenses, and that heshould pay the remainder 
of such receipts quarterly to Mrs. Steele, Mrs. Hutton, 
and the committee of their lunatic brother. Upon the 
trial it was shown that the pier was defective and out 
of repair at the time of the execution of the lease, on 
the lst day of May, 1880, and that it remained defec- 
tive and out of repair to the time of theaccident. Upon 
the trial the counsel for the defendants asked the 
court to rule that they were not liable for the accident, 
because the pier came to them on the death of their 
mother, subject to a valid, outstanding lease, because 
it was the duty of the tenant to repair the pier, and it 
was not their duty to repair it without notice of its 
defective condition, and because the receiver had been 
appointed with directions to make the repairs neces- 
sary to the pier; and the court refused soto rule, and 
ruled as matter of law that the defendants were re- 
sponsible for the accident if the pier was out of repair 
at the time of the execution of the lease, and remained 
so to the time of the accident. The jury rendered a 
verdict for $4,500, and the judgment upon that verdict 
having been affirmed (1 N. Y. Supp. 259), the defendants 
appealed to this court. 


John B. Whiting, for appellant. 
Edward D. McCarthy, for respondents. 


EarRu, J. The will of John Gardner came under 
consideration in Greason v. Keteltas, 17 N. Y. 491, and 
it was there held that the trustee under that will took 





an estate in fee, determinable when the purpose of the 
trust should cease, and that such a trustee had power 
at law to lease for aterm that might extend beyond the 
period of his trust estate. The lease executed by the 
trustee to Phelon for a term of five years from May 1, 
1880, was therefore valid for the whole term, and had 
nearly foar years to run at the time of Mrs. De Dion's 
death, and more than two years at the time of the ac- 
cident. Hence any reasoning based upon the postu- 
late that the defendants could have terminated the 
lease before the end of the term will lead to inevitable 
error. There was no proof, even if that were in any 
way important, that the pier was out of repair in 1817, 
when Gardner died. It became out of repair and de- 
fective at some time during the existence of the trust 
estate, and in that condition it was demised by the 
trustee. By demising the pier while it was in such a 
condition as to be a nuisance, the trustee was guilty 
of a misfeasance, and during the existence of his estate, 
notwithstanding the lease, he would have been respon- 
sible for any damage caused by the nuisance. Even if 
he had been the trustee of Mrs. De Dion’s children, 
and they had been the beneficiaries under the trust, 
they would not have been responsible for any nuisance 
created or permitted by him; and so it was held in 
People v. Townsend, 3 Hill, 479. But he was not trus- 
tee forthem. They derived no title or benefit from 
him, and had no connection whatever with him. They 
took their title under the will of John Gardner, and 
were in no way responsible for what the trustee did or 
omitted to do upon the trust estate. 

We have then this question for our determination: 
Are the children of Mrs. De Dion, who became full 
owners of this pier at the death of their mother, sub- 
ject to a valid, outstanding lease, responsible for a nui- 
sance created thereon during the existence of the pre- 
cedent estate, without any notice thereof? I have 
carefully examined the English and American authori- 
ties, and confidently assert that there is not an au- 
thority to be found in the books imposing such respon- 
sibility. It is not the general rule that an owner of 
land is, as such, responsible for any nuisance thereon. 
It is the occupier and he alone, to whom such respon- 
sibility generally and prima facie attaches. Pretty v. 
Bickmore, L. R., 8 C. P. 401; Kirby v. Association, 14 
Gray, 249; City of Lowell v. Spaulding, 4 Cush. 277; In- 
habitants v. Holbrook, 11 id. 299. The owner is re- 
sponsible if he creates a nuisance and maintains it; if 
he creates a nuisance, and then demises the land with 
the nuisance thereon, although he is out of occupation ; 
if the nuisance was erected on the land by a prior 
owner, or by a stranger, and he knowingly maintains 
it; if he has demised premises, and covenanted to 
keep them in repair, and omits to repair, and thus 
they become a nuisance; if he demises premises to be 
used as a nuisance, or for a business, or in a way, 80 
that they will necessarily become a nuisance. In all 
such cases I believe there is now no dispute that the 
owner would be liable. But an owner who has de- 
mised premises for a term during which they become 
ruinous, and thus a nuisance, is not responsible for 
the nuisance unless he has covenanted to repair. It has 
even been held in some cases that an owner may de- 
mise premises so defective and out of repair as to bea 
nuisance, and if he binds his tenant to make the re- 
pairs, he is not responsible for the nuisance during the 
term. Pretty v. Bickmore, supra; Gwinnell v. Eamer, 
L. R., 10 C. P. 658; Leonard v. Storer, 115 Mass. 86. 
But these cases are not in entire harmony with the 
decisions in our own State, and probably would not 
now be generally received as authority in this country 
or in England. 

A grantee or devisee of premises upon which there 
is a nuisance at the time the title passes is not respon- 
sible for the nuisance until be has had notice thereof, 
and in some cases until he has been requested to abate 








426 





THE ALBANY LAW JOURNAL. 





the same. The authorities to this effect are so numer- | 


ous and uniform that the rule which they establish 
ought no longer to be open to question. One of the 
earliest, if not the earliest, case in which this rule was 
announced, is Penruddock’s Case, 5 Coke, 100, where it 
was resolved that an action lies against one whoerects 
a nuisance without any request made to abate it, but 
not against the feoffee, unless he does not remove the 
nuisance after request; and in Pierson v. Glean, 14 N. 
J. Law, 37, Chief Justice Hornblower said: ‘“‘ The law 
as settled in Penruddock’s Case has never, I believe, 
been seriously questioned since.”” In Plumer v. Harper, 
3 N. H. 88, Richardson, C. J., said: ** When he who 
erects the nuisance conveys the land, he does nut 
transfer the liability to his grantee. For it is agreed, 
in all the books, that the grantee is not liable until, 
upon request, he refuses to remove the nuisance.’’ In 
Woodman v. Tufts, 9 N. H. 88, it was held that where 
a dam was erected and land flowed by the grantor of 
an individual, the grantee will not be liable for dam- 
ages in continuing the dam and flowing the land as 
before, except on notice of damage and request to re- 
move the nuisance or withdraw the water. In Eastman 
v. Manufacturing Co., 44 N. H. 144, it was held that 
no notice or request to abate the nuisance is necessary 
before bringing suit against the original wrong-doer 
in such cases for the damages done; but that the grantee 
of the nuisance is not liable to the party injured 
until, upon request made, he refuses to remove the 
nuisance. Sargent, J., writing the opinion, said: ** The 
doctrine of the cases in this State and elsewhere is 
that he who erects a nuisance does not, by conveying 
the land to another, transfer the liability for the 
erection to the grantee; and the grantee is not liable 
until, upon request, he refuses to remove the nuisance, 
for the reason that he cannot know, until such re- 
quest, but the dam was rightfully erected; and there 
ean be no injury in holding to this doctrine as the 
original wrong-doer continues liable, notwithstanding 
his alienation.’’ To the same effect is Carleton v. Red- 
ington, 21 N. H. 291. In Johnson v. Lewis, 13 Conn. 
303, where it appeared, in an action for the obstruc- 
tion of a water-course by raising a dam, that the dam 
creating the obstruction was erected by the defend- 
ant’s grantor, it was held that the plaintiff could not 
recover without proving a special request to the de- 
fendant to remove the obstruction. Sherman, J., 
writing the opinion, said: ‘The law is well settled 
that a purchaser of the property on which a nuisance 
is erected is not liable for its continuance, unless he 
has been requested to removeit. This rule is very 
reasonable. The purchaser of property might be sub- 
jected to great injustice if he were made responsible 
for consequences of which he was ignorant, and for 
damages which he never intended to occasion. They 
are often such as cannot easily be known, except to 
the party injured;” and so also it was held in Noyes 
v. Stillman, 24 Conn. 15. In Pillsbury v. Moore, 44 Me. 
154, it was held that a purchaser of property on which 
a nuisance is erected is not liable for its continuance 
unless he has been requested to remove it. In Pierson 
v. Glean, supra, it was held that an action for continu- 
ing a nuisance cannot be maintained against bim who 
did not erect it, without a previous request to him to 
remove or abate it. In Beavers v. Trimmer, 25 N. J. 
Law, 97, it was held that when the action is not 
brought against the original erector of a nuisance, but 
against a subsequent owner or tenant, a special re- 
quest to remove it must be alleged. In McDonough v. 
Gilman, 3 Allen, 264, it was held that a tenant for 
years is not liable for keeping a nuisance as it used to 
be before the commencement of his tenancy, if he had 
not been requested to remove it, or done any new act 
which of itself was a nuisance. And the same rule has 
repeatedly been laid down in this State. In Hubbard 
v. Russell, 24 Barb. 404, an action against the coutiuu- 








ator of a private nuisance, originally erected by 
another, to recover damages for the injury sustained 
thereby, it was held that the plaintiff must prove a 
notice to the defendant of its existence, and a request 
to remove it. In Miller v. Church, 2 Thomp. & C. 259, 
in an action to recover damages for the overflow of a 
mill-pond, it was shown that the defendant, the owner 
of the pond, was not in possession, having leased the 
same to a third party, and it was held that the owner 
of the premises overflowed could vot recover for such 
overflow without showing that the defendant had no- 
tice or knowledge of the existence of the same before 
the action was brought. And the same rules, without 
any variation, are laid down by all the text-writers. In 
Chitty’s Pleadings, 71, itis said that every occupier is 
liable for the continuance of a nuisance on his own 
land, though erected by another,if he refuses to remove 
the same after notice; and in 2 Chitty’s Pleadings, 333, 
note c, the author adds that if the action is not 
brought against the original erector of the nuisance, 
but against his feoffee, lessee, etc., it is necessary to 
allege a special request to the defendant to remove it. 
In Cooley Torts, 611, the learned author says: “A 
party who comes into possession of lands, as grantee 
or lessee, with a nuisance already existing upon it, is 
not in general liable for the continuance of the nui- 
sance until his attention has been called to it, and he 
has been requested to abate it.””’ In1 Hillyer Torts 
(3d ed.), 574, it is said ‘‘ that a person who continues a 
nuisance erected by another is liable therefor at the 
suit of any party damaged thereby, if he had knowledge 
of its hurtful tendency, or more especially if notified 
or requested to remove it.”” In Moak Underhill 
Torts, 253-255, the learned eclitor, with many citations 
of authorities to sustain him, says: ‘* Where premises 
are out of repair at the time they are leased in particu- 
lars which the landlord is bound, as against third per- 
sons, not to allow, the landlord is liable for any in- 
juries sustained by a third person for such want of re- 
pair. But not even in such case if the tenant’s use 
is what produces the injury.”” ‘A landlord who 
negligently or improperly constructs his premises (asa 
drain), or wheu they become defective, after notice 
suffers them to remain so, is liable to his tenant or a 
stranger who, being himself free fron: fault, is injured 
thereby.”” ‘‘ Where a lessee or grantee continues a 
nuisance of a nature not essentially unlawful, he is 
liable to an action for it only after notice to reform or 
abate it.””. In Addison Torts (Wood’s Am. Ed.), § 222, 
it is said that an action will lie against the landlord 
for a permanent nuisance, although the nuisance was 
created before the reversion came to him; i. e., if he 
knew of itand might have determined the tenancy 
before the injury happened, as in the case of a tenancy 
from year to year. “If an action is brought against 
the originator of a nuisance it is not necessary to de- 
mand the abatement or discontinuance of the nui- 
sance before commencing the action; but if the action 
is brought against the mere continuer of a pre-existing 
nuisance, a request to remove the nuisance must be 
made before the action is commenced.’’ § 280. ‘The 
occupier of lands is in general responsible for the con- 
tinuance of a nuisance upon them, and so is the land- 
lord if the nuisance existed at the time he demised 
them or re-let them or continued the tenancy after he 
had the power of determining it.” § 283. 

According to these authorities, the simple fact that 
the three children of Mrs. De Dion became owners of 
the pier upon the death of their mother did not make 
them responsible for this nuisance, then existing. 
Suppose this accident had happened an hour, oraday, 
or one week after the death of their mother, would 
they have been responsible, even if the pier had come 
to them not subject to any lease? To cast such a re- 
sponsibility upon a grantee or devisee might imperil 





his whole fortune. Before it can be cast in such a 
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case he must have notice of the nuisance and a reason- 
able time to abate it. There must be some fault, some 
delictum ou his part, and his liability can have no 
other basis. The notice required to put him in fault 
may be proved like any other fact. The mere fact that 
the owner personally occupies the premises upon which 
the nuisance is alleged to exist is not always sufficient 
to charge him with notice of its existence. It may, 
like a'dam, or a building obstructing ancient lights, be 
of such a uature that he may rightfully suppose that 
he has the right to maintain it; or it may be of such a 
character that he may not know of its harmful ten- 
dency. In such cases he must have actual notice that 
the structure is a nuisance, and there may be cases in 
which, besides notice, there must be a request to abate. 
But where the structure or the condition of premises 
is such as to be absolutely a nuisance, plainly visible, 
so that an occupier may see and know the nuisance, 
aud its dangerous character or hurtful tendency, then 
an owner in the occupation of the premises may, from 
his mere occupancy, be charged with notice thereof. 
In this case, if these defendants had gone into posses- 
sion of this pier personally, or by their agents, its 
character was such that they must have known that it 
was dangerous and a nuisance, and no direct proof of 
notice would have been required to charge them; it 
could have been inferred. But when there is no proof 
that the owners of premises, which came to them with 
a nuisance existing thereon without their fault, were 
ever in possession of the premises, or ever even saw 
them, there is no possible ground for charging them 
with notice or imputing to them legal fault. But the 
position of these defendants is stronger than the one 
we have just been dealing with. This pier came to 
them, not only with this nuisance existing thereon, 
but subject to an outstanding lease for some years 
which they had no power to terminate. The lessee 
who occupied and used the pier was under obligation 
to the public to see that it did not become a nuisance, 
and it was his duty to respond for any damage sus- 
tained by any person from the nuisance. The owners 
of the reversion had the right, in the absence of no- 
tice, to suppose that he would discharge such duty 
and protect the public, and they were under no obliga- 
tions to see, by watchful vigilance, that he performed 
such duty. And so it has been held in all the analo- 
gous cases that the landlord, in the absence of notice, 
is liable only in case he demised the premises with the 
nuisance thereon. In Roswell v. Prior, 2 Salk. 460, a 
tenant for years erected a nuisance, and afterward 
made an under-lease, and the question was whether, 
after a recovery against the first tenant for years for 
the erection, an action would lie against him for the 
continuance after he had made an under-lease? And 
it was held that it would, “for he transferred it with 
the original wrong, and his demise affirms the contin- 
uance of it.”"”. In Todd v. Flight, 9 C. B. (N. S.) 377, it 
was held that an action lies against the owner of prem- 
ises who lets them to atenant in a ruinous and dan- 
gerous condition, and who causes or permits them to 
remain so until, by reason of the want of reparation, 
they fall upon and injure the house of an adjoining 
owner. In Nelson v. Brewery Co., L. R., 2.C. P. Div. 
811, it was held that a landlord is liable for an injury 
to a stranger by the defective repair of demised prem- 
ises only when he has contracted with the tenant to 
repair, or where he has been guilty of misfeasance, as 
for instance, in letting the premises in a ruinous con- 
dition; and that in all other cases he is exempt from 
responsibility for accidents happening to strangers 
during the tenancy. Lopes, J., writing the opinion, 
said: ‘* We think there are only two ways in which 


landlords or owners can be made liable in the case of 
an injury to a stranger by the defective repair of 
premises let to a tenant, the occupier, and the occupier 








alone, being prima facie liable: First, in the case of a 
contract by the landlord to do repairs where the tenant 
can sue him for not repairing; secondly, in the case of 
a misfeasance by the landlord, as for instance, where 
he lets premises in a ruinous condition. In either of 
these cases we think an action would lie against the 
owner.”’? In Woodfall Landlord and Tenant (13th ed.), 
735, itis said: ‘‘As regards the liability of landlords 
to third persons, it may be taken asa general rule that 
the tenant and not the landlord is liable to third per- 
sons for any accident or injury occasioned to them by 
the premises being in a dangerous condition; and the 
only exceptions to the rule appear to arise when the 
landlord has either (1) contracted with the tenant to 
repair, or (2) where he has let the premises in a ruinous 
condition, or (3) where he has expressly licensed the 
tenant to do acts amounting to a nuisance.” In 
Knauss v. Brua, 107 Penn. St. 85, repeated in Fow v. 
Roberts, 108 id. 489, it is said: ‘* We do not doubt but 
that in the absence of an agreement to repair, the land- 
lord is not liable to a third party for a nuisance re- 
sulting from dilapidation in the leasehold premises 
whilst in the possession of a tenant.’’ In City of Lowell 
v. Spaulding, 4 Cush. 277, Shaw, C. J., said: ‘‘ By the 
common law, the occupier, and not the landlord, is 
bound as between himself and the public, so far to keep 
buildings in repair that they may be safe for the public; 
and such occupier is prima facie liable to third persons 
for damages arising from any defect. If indeed there 
be an express agreement between landlord and tenant 
that the former shall keep the premises in repair so 
that in case of a recovery against the tenant he would 
have his remedy over, then to avoid circuity of action 
the party injured by the defect and want of repair may 
have his action in the first instance against the land- 
lord. But such express agreement must be distinctly 
proved."’ And to the same effect is Larue v. Hotel Co., 
116 Mass. 67. 

In Cunningham v. Bank, 138 Mass. 480, Morton, C. 
J.,said: ‘‘It is often said in the cases that the occu- 
pier and not the owner of a building is liable to third 
persons for damages arising from any defect. But by 
‘occupier’ is meant, not merely the person who physi- 
cally occupies the building, but the person who occu- 
pies it as a tenant, having the control of it, and being, 
as to the public, under the duty of keeping it in re- 
pair.”’ In Dalay v. Savage, 145 Mass. 38; 12 N. E. Rep. 
841, land abutting on a public street in a city was sold 
under a power contained in a mortgage, and the owner 
of the equity of redemption released any title he might 
have to the purchaser, and was allowed by the pur- 
chaser to remain in possession under an /agreement 
that he should pay rent at a certain rate monthly. At 
the time of the sale there was an open and visible de- 
fect in the cover of a coal-hole in the sidewalk in front 
of a house on the land, which hole led to the cellar of 
the house. In consequence of this defect during the 
tenancy a person walking on the sidewalk fell into the 
hoje, and it was held that he could maintain an action 
against the purchaser of the land for the injury thereby 
sustained. Field, J., writing the opinion, said: “ It 
seems to be settled that if the landlord lets premises 
abutting upon a way which are, from their condition 
or construction, dangerous to persons lawfully using 
the way, he is liable to such persons for injuries suf- 
fered therefrom, although the premises are occupied 
by a tenant.” ‘‘ The reason of the rule that if a land- 
lord lets premises in a condition which is dangerous to 
the public, or with a nuisance upon them, he is liable 
to strangers for injury suffered therefrom, is that by 
the letting he has authorized the continuance of the 
nuisance; ’’ and the learned judge further said: “If 
the defendant Savage had bought the premises subject 
to a lease to Breslin (the tenant) who had continued 
in occupation under it, a different case would have 
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been presented ;”’ and he held the defendant respon- 
sible for the nuisance solely on the ground that he had 
demised the premises with the nuisance thereon. In 
Nugent v. Railroad Co., 80 Me. 62, 77, Virgiu, J., writ- 
ing the opinion, said: ‘“ Itis settled law that when 
the owner lets premises which are in acondition which 
is unsafe for the avowed purpose for which they are 
let, or with a nuisance upon them when let, and re- 
ceives rent therefor, he is liable, whether iu or out 
of possession, for the injuries which result from their 
state of insecurity to persons lawfully upon them; for 
by the letting for profit he authorizes a continuance of 
the condition they were in when he let them, and is 
therefore guilty of a non-feasance.”’ In Joyce v. Martin, 
15 R. 1. 558; 10 Atl. Rep. 620, A., owning a defective 
wharf used in connection with a public resort, and 
knowing the defect, leased the place and wharf to B., 
who learned of the wharf defect after accepting the 
lease, but continued to use the wharf and place for 
public resort; and in an action for damages to C., who 
was injured by the wharf defect, it was held that the 
action was maintainable against both A. and B. jointly 
—against A. solely on the ground that he knew the 
wharf was defective when he let it. In Owings v. 
Jones, 9 Md. 108, the plaintiff sued for damages for in- 
juries by falling into a vault appurtenant to the prop- 
erty of the defendant, and built under the sidewalk of 
a public street. It was shown in defense that the prop- 
erty had been leased by the defendant for the term of 
seven years, for an annual rent, and the court held 
that the defendant was not relieved from liability if 
the vault was so constructed as to be unsafe for pussers- 
by when the premises were let, or as to be liable to be- 
come unsafe in the necessary opening for the purpose 
of cleaning it; and it laid down the following rules: 
(1) When property is demised, and at the time of the 
demise is not a nuisance, aud becomes so only by the 
act of the tenant while in his possession, and injury 
happens during such possession, the owner is not 
liable. (2) But where the owner leases premises which 
are a nuisance, or must, in the nature of things, be- 
come so by their use, and receives rent, then, whether 
in or out of possession, he is liable for injuries received 
from such nuisance. In Albert v. State, 66 Md. 325, the 
action was brought by a minor for damages sustained 
by him by the death of his parents, who were drowned 
by reason of the defectiveness of a wharf in the occu- 
pation of the defendant’s tenant. The instruction 
given on the trial was that ‘if the jury found thatthe 
defendant was the owner of the wharf, and that he 
rented it out to a tenant, and that at the time of the 
renting the wharf was unsafe, and the defendant 
knew, or by the exercise of reasonable diligence could 
have known, of its unsafe condition, and the accident 
happened in consequence of such condition, then the 
plaintiff was entitled to recover;” and this was upon 
appeal held to be a correct exposition of the law. In 
Clancy v. Byrne, 56 N. Y. 129, the true rule was fully 
apprehended by Folger, J., who wrote the opinion. 
That was a case where plaintiff's horse fell through a 
defective pier, and the action was against a lessee who 
had covenanted with his landlord to make all ordinary 
repairs. The lessee had sublet the pier, and was notin 
the occupancy thereof, and it was held that if premises 
are in good repair when demised, but afterward be- 
come ruinous and dangerous, the landlord is not re- 
sponsible therefor, either to the occupant or to the 
public during the continuance of the lease, unless he 
has expressly agreed to repair, or has renewed the 
lease after need of repair has shown itself; and that 
this rule applies to a lessee out of possession who has 
sublet to another who is in possession. The ‘earned 
judge said: ‘Generally speaking, the person respon- 
sible for a nuisance is he who is in occupation of the 
premises on which it exists. * * * As between 
bim who is the landJord and owner, and him who is 


the lessee and occupant of the premises, there is, in 
general, no obligation upon the former to keep them 
in repair, when he has made no express contract to 
that effect. * * * Numerous authorities are cited. 
We have examined all of them. It will be found that 
in them the liability of the defendant is placed upon 
one of these grounds, viz.: That he owned or had 
right in the premises, and leased them with the nui- 
sance upon them; that he was; in the possession of the 
premises, and used them in their defective condition; 
that he was under a contract, enforceable by plaintiff, 
to keep the premises in repair, and failed so to do; 
that he, iu the first instance, created the nuisance and 
put it in the power of others to continue it; or that, 
being a municipal corporation, there was a duty upon 
it to repair. If there are authorities which, in the re- 
marks of the court, reach further than this, * * * 
they will be found to go beyond the needs of the case 
then in hand.”” In Jaffe v. Harteau, 56 N. Y. 398, it 
was held that a lessor of buildings, in the absence of 
fraud or any agreement to that effect, is not liable to 
the lessee or others lawfully upon the premises for 
their condition, or that they are tenantable, and may 
be safely and conveniently used for the purposes for 
which they are apparently attended. In Swords vy. 
Edgar, 59 N. Y. 28, the plaintiff's intestate was so in- 
jured by the falling of a defective pier that he died, 
and the action was brought to recover damages caused 
by his death. The defendant, the landlord, had rented 
the pier toa tenant, who was in possession thereof at 
the time of the accident; and the defendant was held 
liable solely on the ground that he had demised the 
pier while the same was in a defective condition. In 
Wenzlick v. McCotter, 87 N. Y. 122, it was held that, 
where a person acquires title to land upon which is a 
nuisance, the mere omission to abate or remove it 
does not render him liable; and that there must be 
something amounting to actual use, or a request to 
abate the nuisance must be shown. In Edwards v. 
Railroad Co., 98 N. Y¥. 247, it is said: ‘If a landlord 
lets premises and agrees to keep them in repair, and 
he fails to do so, in consequence of which any one law- 
fully upou the premises suffers injury, he is respon- 
sible for his own negligence to the party injured. If 
he demised premises knowing that they are dangerous 
aud unfit for the use for which they are hired, and 
fails to disclose their condition, he is guilty of negli- 
ligence which will, in many cases, impose responsibility 
upon him. If he creates a nuisance upon his premises, 
and then demises them, he remains liable for the con- 
sequences of the nuisance as the creator thereof, and 
his tenant is also liable for the continuance of the same 
nuisance. But where the landlord has created no nui- 
sance, and is guilty of no willful wrong or fraud or 
culpable negligence, no case can be found imposing 
any liability upon him for any injury suffered by any 
person occupying or going upon the premises during 
the term of the demise; and there is no distinction 
stated in any authority between cases of a demise of 
dwelling-houses and of buildings to be used for public 
purposes. The responsibility of the landlord is the 
same in all cases. If guilty of negligence or other de- 
lictum which leads directly to the accident and wrong 
complained of, he is liable; if not so guilty, no liabil- 
ity attaches to him.” 

Wolf v. Kilpatrick, 101 N. Y. 146, is an instructive 
case. There the defendants were owners of certain 
premises in the city of New York, which they leased 
to M. who, under and in accordance with a permit 
from the city, built vaults under the sidewalk iu froat 
thereof, with a coal-hole which was properly con- 
structed, and in the usual and permitted manner. 
Through the wrongful act of a stranger, who broke 
the stone supporting the iron cover of the coal-hole, 
the cover turned when the plaintiff stepped upon it, 





and he fell and was injured. In an action to recover 
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damages it did not appear that the defendants had any 
knowledge or notice of the defect, and it was held 
that they were not liable; that they would not have 
been liable had they themselves coustructed the vaults 
lawfully and with due prudence and care, and there- 
after transferred possession of the premises to a third 
person without covenant on their part to repair; that 
if the coal-hole became a nuisance after the stone was 
broken, only the person who created the nuisance, or 
he who suffered it to continue, was responsible; that 
a party out of possession and control, and who had no 
knowledge, actual or constructive, of the defect could 
not be said to have suffered it to continue; that a 
landlord out of possession is not responsible for an 
after-occurring nuisance unless in some manner he is 
in fault for its construction or continuance, and that 
the bare ownership will not produce this result. 
Finch, J., said: ‘‘ How can it be said that they (the 
defendants) suffered it (the nuisance) to continue, and 
so failed in their duty if they had no knowledge, actual 
or constructive, of the defect, and were out of posses- 
sion and control? * * * It is quite certain then 
that the plaintiff in this case was bound to establish 
some fault of omission or commission on the part of 
the landlord leading te the injury, and barely showing 
him to be owner is not enough. There was no fault of 
commission. That is conceded. There could be no 
fault of omission unless the landlord was bound to re- 
pair the defect, had actual or constructive notice of its 
existence, or was bound at his peril to discover and 
remedy it.” In Walsh v. Mead, 8 Hun, '387, Daniels, 
J., said: ‘*The erection and maintenance of a nui- 
sance is a wrong, and by leasing the building affected 
by it to another person the owner continues it, and 
stipulates for the enjoyment of a profit from ‘it.” In 
1Thompson Negligence, 317, the learned author has 
concisely stated the !aw of nuisance in harmony with 
all these cases. 

Now within these authorities, what ground is there 
for imposing liability upon these defendants for this 
nuisance? ‘They did not create it, and had no connec- 
tion whatever with those who did create it. They 
were not bound by the lease to repair the pier. They 
did not demise the pier with the nuisance thereon, and 
they had no notice, actual or presumptive, of the ex- 
istence of the nuisance. None of the grounds of lia- 
bility exist which are mentioned by Judge Folger in 
Clancy v. Byrne. They were simply entitled to the 
rent. [t is not even proved that they actually received 
any. But it has never been held in any case that the 
receipt of rent imposes responsibility upon a landlord 
for a nuisance for which he is not otherwise respon- 
sible. Landlords always are entitled to rent, and if 
the mere receipt of rent would make them responsible 
for a nuisance upon the demised premises, then they 
would always be responsible, irrespective of other cir- 
cumstances which have always been deemed necessary 
to create the responsibility. 

The fact that the defendants, under the lease, had 
the right to go upon the pier and make repairs, if they 
should see fit to do so, is wholly immaterial in this 
case. Even when an owner demises premises and 
covenants to repair, the covenant cannot inure di- 
rectly to the benefit of a third person not a party 
thereto. But in such case the third person, injured 
because, for want of repairs, the demised premises 
have become a nuisance, has a cause of action primarily 
against the tenant. But because the tenant, in case 
of a recovery against bim, could sue his landlord for 
indemnity upon the covenant, to prevent circuity of 
action, the person injured may bring his action against 
the landlord, not because the landlord owed him any 
duty to repair, but because he owed that duty to his 
tenant. It would have been wholly immaterial if 


these defendants, owners of the pier, had let it with- 
out reserving any right to go upon it for repairs, aud 





even if they could not have gone upon it for repairs 
without being trespassers. Fish v. Dodge, 4 Den. 311; 
Swords v. Edgar, supra. There is no case which holde 
that whether the laudlord can or cannot go upon the 
demised premises to make repairs is a material cir- 
cumstance affecting his liability for a nuisance exist- 
ing thereon. It was held in Clancy v. Byrne, supra, 
that a lessee who has covenanted with his landlord to 
repair is not responsible to a stranger for a@ nuisance 
upon the demised premises while in the possession of 
asub-teuaut to whom he had let them. As he had 
made no covenant to repair with his tenant, and was 
not bound to indemnify him, the person injured could 
not maintain an action against him although he had 
covenanted with his landlord to repair. Here, accord- 
ing to the law of that case, if these owners had ever 
been under a covenant with their predecessors in the 
title or with any other person but Phelon, to keep this 
pier in repair, their breach of the covenant, and fail- 
ure to discharge their duty to their covenantee, would 
not have made them liable for the death of the child; 
and with much less reason can such a liability spring 
from a mere stipulation in a lease made by ove for 
whose acts they are in no way responsible, which 
merely put it in their power to make the repairs. In 
cases where it is said that a landlord, bound to make 
repairs upon demised premises, is responsible for a 
nuisance thereon, the obligation to make the repairs 
was one existing between him and the tenant. Rus- 
sell v. Shenton, 2 Gale & D. 573. The whole argument 
on this point is summed up’ in the statement that, as 
there was here no breach by the} defendants of any 
duty due from them to the tenant, the stipulations in 
the lease do not concern a stranger thereto. 

There is no authocity from the reported decisions or 
from the text-books which imposes upon the landlord, 
not otherwise liable for a nuisance upon demised 
premises, the duty of active vigilance to ascertain their 
condition. A landlord has never been held responsible 
for a nuisance because he did not himself obtain notice 
of its existence. But it has always been held to be the 
duty of any person seeking to enforce the landlord's 
responsibility for a nuisance to show that he had such 
notice. 

There are two cases to which I have not yet re- 
ferred which are so like this in all material particulars 
that they ought to be received as conclusive authority 
for the defense of this action. In Woram vy. Noble, 41 
Hun, 398, a case entirely similar to this, the action was 
brought to recover damages for an injury sustained in 
consequence of a defective coal-hole, and it appeared 
that the defendant became the owner of the premises 
in September, 1883, subject toa lease to a tenant ex- 
piring May 1, 1884, which required the tenant to make 
all repairs; that the coal-hole was then in the side- 
walk, but it had not been constructed by the defend- 
ant, nor did he have any notice or knowledge of its 
defective condition, although the tenant had noticed 
the depression in the stone about a year previous to 
the accident; and it was held that the defendant could 
not, in the absence of any evidence to show that he 
was responsible for the condition of the coal-hole or 
had knowledge of its defective condition, be held 
liable for the injury sustained by the plaintiff. The 
judge writing the opinion said: *‘ We find no judicial 
decision, and no principle enunciated in any element- 
ary work, that will furnish a basis for a recovery 
against the defendantin this action. He did not con- 
struct the work that became a nuisance, and he did 
not continue it in any legal sense.’’ There, as here, 
the defendant became the owner subject to a lease, 
and the nuisance existed at the time he became such 
owner, and it was held that he could not be made 
liable for the accident without proof of notice to him 
of the existence of the nuisance. In Stone Road v. 
Railroad Co., 51 N. Y. 573, the action was brought to 
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recover damages for injuries to the plaintiff's road- 
bed, caused by the same being washed and flooded in 
the years 1864 and 1865, by reason of an embankment 
and bridge built over a creek by a prior owner of de- 
fendant’s road in 1851 or 1852. The defendant became 
the owner of the embankment, bridge, and of its road, 
by purchase at a foreclosure sale in 1857, and in Febru- 
ary, 1863, it leased the road, including the embank- 
ment and bridge, to the Erie Railway Company, which 
took possession of the road, and had possession under 
its lease at the time of the damage complained of by 
the plaintiff; and the general rule was affirmed that, 
in order to maintain an action for damage resulting 
from a nuisance upon defendant’s land, where such 
nuisance was erected by a prior owner before convey- 
ance to defendant, it is necessary to show that before 
the commencement of the action he had notice or 
knowledge of the existence of the nuisance, but that 
it is not necessary to prove a request to abate it. 
Judge Lott, writing the opinion, said: ‘* Where per- 
sons succeeding to the ownership of land on which a 
nuisance had previously been erected have been held 
liable for damages resulting from its subsequent con- 
tinuance, it appears either that it was after notice of 
its existence, or that the question of such notice had 
not been raised at the trial.’’ That case is a most em- 
phatic authority for the defendants here. There the 
defendant became the owner of the premises with the 
nuisance existing thereon, and actually leased them in 
the same condition to another company, which was in 
possession at the time of the damage complained of; 
and yet, in the absence of proof that the defendant 
had notice of the nuisance, it was held not to be liable 
for damages caused thereby. 

It is frequently said thata landlord who has demised 
premises with a nuisance thereon continues liable for 
the nuisance although he did not create it, because it 
was a misfeasance to demise them in that condition. 
But it will be found that all, or nearly all, the cases in 
which this has been said are cases in which at the time 
of the demise the landlord had notice of the nuisance. 
In the case last cited the defendant demised the prem- 
ises with the nuisance thereon, and yet it was held nut 
to be liable, because there was no proof of notice. 

I will now notice the principal cases which are sup- 
posed to be in conflict with some of the views I have 
expressed and witb the conclusion I have reached. In 
Brown v. Railroad Co., 12 N. Y. 486, the predecessor 
of the defendant had constructed its road across a 
stream of water in such a manner as to cause the stream 
to overflow and damage the lands of the plaintiff. 
Upon the trial the defendant insisted that, inasmuch 
as it had no agency in building the obstruction in the 
stream, or in making the excavation throngh the bank, 
but that had been done by the old company, it was not 
liable, and upon this ground it moved for a nonsuit, 
which was denied. Upon the appeal it was held that 
the defendant could not have the benefit of the point 
that there had been no request to abate the nuisance, 
because it was in no way taken at the trial, and hence 
the case was treated as if the request had actually 
been made and proveu. The point decided as stated 
in the head-note is that ‘‘ the successor to the title and 
possession of property, who omits to abate a nuisance 
erected thereon by another, after notice to so do, is 
liable for the damage caused by its continuance.’’ Judge 
Denio, writing one of the opinions, beld that an action 
on the case will lie against one who continues a nui- 
sance by which damage is occasioned to the plaintiff 
without notice first given to remove it. He cited no 
authority sustaining his views, but cited authorities 
in conflict with them, holding that they were not 
binding upon the court. But it is expressly stated 
that the court did not pass upon the question whether 
the defendant was liable without notice to remove the 
obstruction and restore the bank of the stream; and 





the views of Judge Denio, besides having the support 


of no authority in this country or England, were dis- 
tinctly repudiated in Stone Road yv. Railroad Co., 
supra. In McCarthy v. Syracuse, 46 N. Y. 194, damage 
was caused by a defective city sewer, which it was the 
duty of the city to keep in repair, and it was held 
liable for the damage without notice of the defect in 
the sewer, because it had omitted to discharge that 
duty. That case bears no analogy to this. In Irvine 
v. Wood, 51 N. Y. 224, the action was against lessor 
and lessee to recover for injuries sustained by the 
plaintiff from a defective coal-hole in the street. The 
plaintiff recovered against both defendants, and both 
appealed; but the lessor abandoned his appeal, and 
the case was argued only on behalf of the lessee, who 
had maintained and used the coal-hole in its defective 
condition, and it was held that he was liable. The 
main litigation at the trial was as to the liability of 
the lessee, which rested upon plain principles of law; 
and the case is authority only as to such liability. No 
point or claim was made at the trial that the landlord 
had no notice of the defective condition of the coal- 
hole, or that he could be made liable for the accident 
only upon proof of such notice, and no such point was 
before the court upon the appeal. In Swords v. Edgar, 
supra, as stated above, the action was against the land- 
lord who demised the pier when it was in a defective 
and dangerous condition, and the case is a valuable 
authority for the views 1 have expressed. In Beck vy. 
Carter, 68 N. Y. 283, and Clifford v. Dam, 81 id. 52, 
the actions were in each case against the defendant, 
who had himself created the nuisance. While in Bel- 
lows v. Sackett, 15 Barb. 96, some things were said by 
the judge writing the opinion which are not now the 
law, the case was properly decided, because there the 
defendant, the landlord, erected the nuisance, and de- 
mised the premises with the nuisance thereon. Rex v. 
Pedly, 1 Adol. & E. 822, is much relied upon by the 
plaintiff as an authority in his favor. There the de- 
fendant purchased premises which were in the occu- 
pancy of tenants under a demise for short periods of 
time from the prior owner, and a nuisance arose 
thereon after the purchase, and after the defendant 
began to receive the rents. The defendant, the periods 
being short, was treated as having relet the premises 
to the tenants with the nuisance thereon, and it was 
held that he thereby became liable for the nuisance; 
and upon that ground the decision can stand in har- 
mony with all the cases I have cited. But the court 
seems to have gone further, and affirmed a proposition 
not necessary for the decision, that such a reversioner 
is liable to be indicted for the continuing of the nui- 
sance, if the original reversioner would have been liable, 
though the purchaser has had no opportunity of put- 
ting an end to the tenant’s interest orabating the nui- 
sance. That propusition is unsound, and as to that 
the case has been overruled and distinctly repudiated 
in England. In Rich v. Basterfield, 4 Man., G. & S. 784, 
the case of Rex v. Pedly was largely criticised, an2 
Cresswell, J., writing the opinion, said of it that ‘‘if 
Rex v. Pedly is to be considered as a case in which 
the defendant was held liable because he kad demised 
the buildings when the nuisance existed, or because he 
had relet them after the user of the buildings had 
created a nuisance, or because he had undertaken the 
cleansing, and had not performed it, we think the 
judgment right, and that it does not militate against 
our present decision. But if itis to be taken as a de- 
cision that a landlord is responsible for the act of his 
tenant in creating a nuisance by the manner in which 
he uses the premises demised, we think it goes beyond 
the principle to be found in any previously decided cases 
and we cannot assent to it.’” In Todd v. Flight, supra, 
Rex v. Pedly was cited as holding that if the defendant 
demised the privy either when it had become a nuisance, 
or if he had the duty of cleansing it after it became a 
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nuisance, he might be indicted for the nuisance. In 
Russell v. Shenton, supra, it was said by Lord Chief 
Justice Denman, in reference to Rex v. Fedly, that 
“it was an indictment against the owners of houses 
and privies, which had been built for the very purpose 
of being so used as to create a nuisance, unless the 
owner took effectual means to prevent it. Those 
means not having been adopted, the owner who re- 
ceived rents for both was held liable for the public 
nuisance.” In the case of Gandy v. Jubber,5 Best & 
$. 78, the owner of premises, attached to which was an 
area, let the same to a tenant from year to year, and 
died, having devised the property, with an iron grat- 
ing over the area improperly constructed and out of 
repair, so as to amount to a nuisance, to the defendant, 
who, having no notice of the nuisance, suffered the 
tenant to remain in occupation of the premises upon 
the same terms as before, receiving rent; and it was 
held that he was liable for damage caused by the nui- 
sance, on the ground that he had relet the premises 
with the nuisance thereon. That case is in no way an 
authority for the plaintiff; but by implication, the 
point decided strongly favors the contention of the 
defendants. It is clear that the court was of the opinion 
that the defendant would not have been liable but for 
the fact that he had let the premises with the nuisance 
thereon. That case went by appeal to the Exchequer 
Chamber, and is again reported in the same volume, at 
page 485; and it was there strenuously contended on 
behalf of the defendant that he was not liable because 
he could not be treated as having demised the prem- 
ises with the nuisance thereon, and because he had no 
notice of the nuisance. The court took the case under 
consideration, and finally recommended the plaintiff 
to accept a stet processus (substantially a final stay of 
proceedings) and the plaintiff accepted it, evidently 
induced so to do because of information that the judg- 
ment would go against him. Ip the course of the argu- 
ment in the Exchequer Chamber, Chief Justice Earl 
said of the landlord’s liability: ‘If he lets the prem- 
ises with a nuisance, all parties agree that he is respon- 
sible.’ The rexsons why the Exchequer Chamber re- 
commended that the plaintiff should accept a slef pro- 
cessus do not appear in the report. But in 9 Best & 
Smith, 15, there is what purports to be the undelivered 
opinion of the court in that case showing that the 
court had unanimously come to the conclusion to re- 
verse the judgment of the Queen’s Bench; and in the 
opinion the case of Rex v. Pedly was again criticised, 
explained, and limited, as in prior cases. One ques- 
tion in the case was whether a landlord, who has the 
power to determine a tenancy from year to year by 
giving notice, und who does not exercise it, is to be 
held as thereby reletting the premises. In the opinion 
published in 9 Best & Smith, the ground on which the 
Exchequer Chamber differed from that of the Queen’s 
Bench distinctly appears as follows: ‘‘ We agree that 
to bring liability home to the owner, the premises 
being let, the nuisance must be one which was, in its 
very essence and nature, a nuisance at the time of let- 
ting, and not something which was capable of being 
thereafter rendered a nuisance by the tenant, and that 


‘it is a sound principle of law that the owner of prop- 


erty receiving rent should be liable for a nuisance ex- 
isting on his premises at the date of the demise. But 
that wherein we differ is that a landlord from year to 
year, having the power of giving the ordinary notice 
to quit, and not giving it, is thereby to be held as re- 
letting the premises, and that such forbearing to give 
notice is equivalent to a reletting.’’ That case then is 
an authority that, upon such facts as we have here, 
devisees of premises under a lease for a term, with no 
power in the devisees to terminate the lease during 
the term, such devisees are not liable, although they 
received rent, for a nuisance which they did not cause, 
create or authorize. 





In Salmon v. Bensley, Ryan & M. 189, a nisi prius 
case of very doubtful authority, it was held that a no- 
tice to remove the nuisance left at the premises is evi- 
dence against a subsequent occupier. That case has 
no bearing upon this, because the defendants were not 
subsequent occupiers. They never occupied, and did 
not continue the nuisance. The pier remained in the 
occupancy of Phelon. Besides there is no question of 
notice in this case, as the court held as matter of law 
that the defendants were responsible if the nuisance 
existed at the time of the demise to Phelon. In Wood 
Landlord and Tenant, 618, the author says: “ Wherea 
nuisance results from such want of repair, and there is 
no covenant to repair upon the part of either the land- 
lord or tenant, an action may be maintained against 
either of them therefor.’’ But he was speaking of re- 
pairs which the landlord was bound by some law to 
make. But there is no general law, and no rule of 
law, which imposes upon the landlord the duty to 
make repairs upon premises in the occupancy of his 
tenant. At page 917 the learned author states the 
proper rule in harmony with all I have said. There he 
says: ‘The landlord’s right to possession being sus- 
pended during the term, it follows that his liabilities 
in respect to the possession are also suspended, except 
as to such matters or defects in the premises as existed 
when the premises were let, arising from the manner 
of use or defective construction. If a nuisance existed 
upon the premises at the time of the demise, the land- 
lord as well as the tenant is liable for the damages re- 
sulting to third persons therefrom, although it only 
becomes a nuisance by the act of the tenant in using 
it for ordinary purposes. And if the tenant creates a 
nuisance upon the premises during the term by an un- 
usual or extraordinary use thereof, although the land- 
lord cannot be made chargeable for the consequences 
in the first instance, yet if he substantially renews the 
lease with the nuisance thereon, he becomes chargeable 
therefor the same as though the nuisance had ex- 
isted at the time of the original demise; and where a 
person is in possession as a tenant from year to year, 
each year is treated as a reletting, so that the landlord 
becomes chargeable for a nuisance created by the 
tenant during a previous year which is in existence at 
the commencement of the new year;”’ and there is 
more to the same effect, as there is also in Wood Nui- 
sances, 78, 141. If Phelon had been the mere servant 
or agent of the defendants, and had caused or per- 
mitted this or any other nuisance upon the pier, then 
the defendants would have been responsible for it, and 
the cases of Clark v. Fry, 8 Ohio St. 358, and Ellis 
v. Gas Co., 2 Ell. & Bl. 767, would have been in 
point. 

It is said that many of the cases I have cited were 
nuisances created by damming, obstructing, polluting 
and diverting streams, and that they are not therefore 
applicable. Why are they not applicable? They were 
all decided by the application of the general law of 
nuisance, and it has never been suggested in any case 
that there is any law of nuisance peculiar to such cases, 
and that they are not to be governed by the same 
rules that apply to other nuisances. They announce 
general rules, in terms applicable ‘to all cases of nui- 
sance. 

If it is at all material, it isa mistake to assume that 
the children of Mrs. De Dion first became owners of 
this pier upon the death of their mother. Under the 
will of their grandfather, John Gardner, they had 
vested remainders therein long before the death of 
their mother, and long before the pier was out of re- 
pair. They took no new title upon the death of their 
mother. The estate which was before in them was 
simply enlarged by the disappearance of the precedent 
estate. Were they bound in some way to divest them- 
selves of the estate which they had long had in order 
to escape a responsibility for nuisance which they had 
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not created or authorized? Or if they did not or could 
not do that, were they bound to go upon the pier, and 
possibly expend in repairs more than the entire in- 
come therefrom to escape responsibility for the nui- 
sauce? And were they bound to do this at the peril of 
great damages, without notice of the nuisance, while 
the pier was in the possession of a tenant who had 
hired it from a stranger to them at a small rent, be- 
cause it was out of repair, and who was under a duty 
to the public to keep it safe and in repair? If the 
children of Mrs. De Dion had, upon the death of their 
mother, demised this pier without any covenant to 
repair, and it had become out of repair and a nuisance 
during the term of the demise, they would not have 
been responsible for the nuisance; and why should a 
greater responsibility be cast upon them because the 
pier came to them subject tothe demise? What have 
they done to incur the responsibility? If they had 
demised the pier knowing it was out of repair, they 
would have been guilty of continuing the nuisance, 
and upon that ground would have been responsible for 
it. But they have done nothing. They neither created, 
authorized nor continued the nuisance, and they were 
not bound by contract or the law to discharge a duty 
which rested upon the tenant. Iam confident that a 
holding that the defendants are liable to the plaintiffs 
for the consequences of this nuisance would be a de- 
parture from the law of nuisance as universally ap- 
proved in the books. 

T have not thus far alluded to the claim of the de- 
fendants, that they may find protection in the fact 
that a receiver had been appointed of the rents. It is 
not necessary to determine whether the fact furnishes 
them an independent defense. The pier and other 
property came to them as tenants in common. One 
was a lunatic, and a partition on that account became 
important, if mot necessary. An action was com- 
menced by one tenant in common against the other 
two, and a receiver was appointed to take the rents 
which accrued after the death of their mother. The 
receiver thas appointed was not their agent. If he 
had created any nuisance, or done any other wrong, 
they would not have been responsible for it. He was 
the agent and officer of the court, bound to obey its 
directions, and subject to its control. It ordered him 
to take and retain sufficient of the rents, otherwise 
payable to the defendants, to make necessary repairs. 
Under such circumstances, with a tenant bound to 
muke the repairs, and a receiver also bound to make 
them, could the owners—one a lunatic and the other 
two residing in Kurope—without any notice of the 
nuisance, be charged with any respousibility therefor 
on the theory of fault or delictum on their part? 

The principles here involved are very important, and 
I have deemed a pretty thorough examination of this 
case quite proper. My conclusion is that this action, 
upon the facts now appearing, cannot be maintained, 
and that the judgment should be reversed, and a new 
trial granted. 


ANpDrReEws, Fincu and Peckuam, JJ., concur. 


DaNnFortH, J. (dissenting). I cannot concur in the 
judgment about to be pronounced in this case. It ap- 
pears that on the 8th of October, 1882, the plaintiff's 
intestate, while lawfully upon the easterly half of the 
pier or wharf known as “‘ No. 54,”’ in the city of New 
York, fell through its flooring into the East river, avd 
was drowned. The plaintiff, as administrator, brought 
this action for damages to the next of kin on account 
of his death. Issue was joined by the defendants, and 
brought to trial before a jury. At the close of the 


plaintiff's case it appeared from admissions in the an- 
swer that the defendants were owners of that part of 
the pier where the accident happened, and by evidence 
that it was in a defective condition in 1879, and thence- 
forward until it gave way, and the jury also found, 





upon sufficient evidence, that the intestate did uot, by 
any negligence on his part, contribute to the injury. 
Upon that state of the case the defendants were 
clearly liable upon the principle of the maxim “ sie 
utere tuo ut alienum non ledas."’ There was no error 
therefore in denying their motion for a dismissal of 
the complaint, and the exception thereto was without 
merit. 

It is claimed however by the appellants that their re- 
lation to the property was so controlled by circum- 
stances, afterward disclosed by way of defense, as to 
relieve them from liability. At the close of the plain- 
tiff's case the defendants went into evidence, and, uot 
controverting the ownership of the pier, its condition, 
or the plaintiff's injury, they showed that James Gard- 
ner, being the former owuer of the pier, devised it, 
with other property, in fee to certain persons in trust 
that they should, during the lives of the testator’s 
children, “in the first place, out of the rents, issues 
and profits thereof,” uphold, support, amend and re- 
pair ** the same, with all needful and uecessary amend. 
ments, repairs and alterations, and next distribute the 
residue among his children, and after their death 
among their issue, to whom was also devised in fee the 
remainder; that the estate was subsequently divided, 
and the pier in question, among other pieces of real 
estate,” fell to Jane, the testator’s daughter, and her 
issue, viz., Mrs. Hutton and Mrs. Steele, the defend- 
ants herein, the original trustees having died. Me- 
Carty was appointed by the court trustee in their 
place of that portion of the property which fell to Jane 
and her heirs, and he, as such trustee, on the Ist of 
May, 1880, executed to one Phelon a lease for that part 
of the pier already referred to, for the term of five 
years, at an annual rent of $750 for three years and 
$850 for the other two years, but reserving to ‘the 
party of the first part (the lessor), or his agent, the 
right to enter the premises for the purpose of making 
repairs, if he should see fit to makethem.”’ ‘ But,” it 
continued, *‘ the party of the first part shall not be 
obliged to repair the premises:*’ and by its terms the 
lessor was to be exempt from all liability to the ten- 
ant by reason of their non-repair, either then or iu the 
future, and no obligation was imposed upon the tenant 
to keep them in order or in repair. McCarty con- 
tinued to act as trustee until the death of Jane, the 
surviving daughter of the testator, which took place 
May 22, 1881, whereupon suit was at once commenced 
by Mrs. Steele for partition of the premises which had 
been set apart to her mother and her issue, and in that 
action an order was made July 29, 1881, by which one 
Brown was appointed receiver “of the rents, issues 
and profits that have accrued since May 1, 1881, of the 
lands and premises described in the complaint in that 
action, and which were set apart to Jane De Dion, de- 
ceased, in severalty, and her issue.” Upon these facts 
the learned counsel asked the court to direct a verdict 
for the defendants on the grounds: * First. Because 
this property was leased by Thomas McCarty, trustee, 
on the Ist day of May, 1880, for five years, and that the 
trustee ‘hen held tbe legal title to the property. That 
Jane De Dion, the life-tenant, was living until May, 
1881, 2 year and one month after the lease was made, 
and the defendant owners took the pier at that time, 
subject to che lease, and at no time have had any notice 
of the defective condition of the pier. Second. That the 
defendant owners cannot be charged with the condi- 
tion of the pier at the time of the accident, because at 
that time it was leased to the defendant Phelou, and 
it was his duty to repair it; and, in the absence of no- 
tice of the defective condition of the pier to the de- 
fendant owners, the duty to repair, on their part, 
never arose. Third. Because the defendant owners 
did not become owners of the pier until after the death 
of the life-tenant, in May, 1881, and took it at that 
time, subject to a lease to run for five years, from May 
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1, 1880, to May 1, 1885, and there is no proof in the case 
that they had any knowledge or notice of the defective 
condition of the pier.’’ The motion was denied. The 
defendants then called Brown, the receiver, and 
proved that he had acted as such as to the rents until 
June, 1887; that at the time of his appointment, and 
for some time after, McCarty was insane; that Mrs. 
Hutton resided in France and Mrs. Steele in England; 
that Phelon occupied the full term of his lease. They 
also proved an order of the court made on the 5th of 
November, 1881, upon the petition of Mrs. Steele and 
Mrs. Hutton, by which the receiver was directed to re- 
serve out of the receipts by him as such receiver, and 
set apart quarterly, and each and every quarter, a 
specified sum “* to be applied by him to the payment of 
the taxes, insurance, necessary repairs, Croton-water 
tax, and other incidental necessary expenses, commis- 
sions, etc., and that he pay the remainder of such re- 
ceipts each and every quarter, as the same shall accrue, 
to Rosalie M. Steele, or her attorney in fact, and to 
Henrietta Hutton, or her attorney in fact, and Fanny 
McCarty, as committee for Thomas McCarty, in equal 
proportions.’’ It was then proven by defendants that 
on the 4th of October, 1884, the plaintiff in this case 
applied to the court for leave to sue Brown, the re- 
ceiver, upon the cause set out in the complaint in this 
action, and that the motion was denied. The defend- 
ants’ counsel thereupon renewed his motion that the 
court direct a verdict for the defendant on the further 
ground that *‘ at the time the accident happened there 
was a receiver in control of the property, appointed by 
the court, collecting the rents, issues and profits, and 
that under the order of the court he had been directed 
to make necessary repairs to the premises.’’ The 
learned trial judge declined to do so, and his rulings 
have been sustained by the General Term. 

We agree with that court in the conclusion that no 
error was committed by the trial judge. It is obvious 
that the supposed exemption from liability, so far as 
the condition of the premises and the relations cre- 
ated by the devise and lease are concerned, was, at the 
trial, put by the defendants’ counsel upon the absence 
of notice to the defendants of the defective condition 
of the pier. The lack of that notice or knowledge form 
the ground of the first three propositions submitted to 
the trial judge, and that point is now presented with 
great earnestness in support of this appeal. The 
validity of the lease is assumed by both parties. It de- 
rives its efficacy from the devisor (Greason v. Keteltas, 
17 N. Y. 491); and, as he created the power to execute, 
the lease must be construed as emanating from him. 
It would otherwise be without force or authority. In 
contemplation of law therefore so far as the lease fol- 
lows the power, the devisor is to be regarded as the 
lessor, and the estate of the lessee as having precedence 
over other estates or interests created by the testator 
(Isherwood v. Oldknow, 3 Maule & S. 382), and the rent 
payable to the trustee so long as his estate continued, 
and after that to such other person as, by the terms of 
the will, should be entitled to it, viz., issue of the chil- 
dren of the testator, and they are the defendants in this 
action. 

The will of Gardner, as we have seen, makes it the 
duty of the trustees mentioned in it to keep the prem- 
ises in repair; and, as the first object of the trust re- 
quired them to apply all the rents and profits, if need- 
ful, to that purpose, this duty devolved upon McCarty 
as their successor. If we assume that he could shift 
that duty to another, he has not done so. If, from the 
Mere act of leasing, such effect could be implied, it 
could only be where the right to the possession of the 
premises had been wholly transferred to the tenant, 
so that an entry by the lessor or landlord would be a 
trespass. The lease in this case has not that effect. 


The right of entry, and so the right to the possession 
of the pier for the purpose of repairs, never passed 





from the lessor, and the reservation is as broad as the 
duty imposed by the will. It is true it is to enter if 
the lessor shall see fit to make repairs, but it must be 
deemed that he intended such repairs as the will di- 
rected, and to have in view those indicated by the tes- 
tator, viz., ‘‘all necessary repairs.’’ The reservation 
shows that the lessor deemed himself bound to pro- 
vide for them, and that he intended to do so. Suchis 
the effect of the provision in the lease, and it, more- 
over, must be read as if it incorporated the directions 
of the will in regard to the duty of the trustee in re- 
spect to repairs. The lessor therefore could not avail 
himself of the principle which requires the tenant, and 
not the landlord, to make tbe demised structure safe 
for the traveller. The right to enter included the right 
of supervision and inspection, and indeed the entire 
control of the premises so far as was necessary to en- 
able him to make all necessary repairs. Kirby v. Asso- 
ciation, 14 Gray, 250. If the accident had occurred 
while the trustee’s estate continued, he would have 
been liable, not only because the leased premises were 
defective when the lease was executed and the respon- 
sibility incurred as matter of law, but because he was 
himself bound to the duty of reparation. During that 
period of time these defendants would not have been 
liable, for they had neither the title to the property, 
nor its possession, nor in any capacity control over it. 
Their condition was like that of the defendant in 
People v. Townsend, 3 Hill, 480. They were not re- 
sponsible for the condition of the pier, nor connected 
with its possession, for they had no estate nor interest 
in the land, and could only enforce the execution of 
the trust. The trustee, on the other hand, so long as 
he held that office had the title and the whole estate, 
subject only to the execution of the trust; and if, 
from the condition of the property, a third person was 
injured, it was his fault, and his the responsibility. 
The legal estate of the trustee however was in him so 
long only as the execution of the trust required, and it 
then vested in the persons beneficially entitled. 1R. 
S. 720, §§ 61, 62. This occurred upon the death of 
the defendants’ mother, and it is expressly averred by 
the defendants that they “then became, as owners in 
fee, entitled to the rents, issues and profits of the’’ 
premises in question under the lease made by the trus- 
tee. By thus accepting the estate under the devise, 
the defendants took the place of the lessor, assumed 
the duty of caring for the property, and, unless the 
case is exceptional, in suffering it to remain in a dan- 
gerous condition they came short of their obligation, 
and actual notice was not material or necessary to en- 
able the plaintiff to maintain his action. As soon as 
the defendants acquired the right to the possession of 
the pier, or to the rents, they were bound to know its 
condition, and at once guard against the danger to 
which the public had been before exposed, and became 
liable for the consequences of having neglected to do 
so in the same manner as if they themselves had orig- 
inated the lease and the nuisance. They were able at 
any time to gain possession of the premises for the 
purpose of repair, and this enabled them to abate the 
nuisance. In such a case the landlord is not exempt 
from liability. Coupland v. Hardingham, 3 Campb. 398; 
Irwin v. Sprigg,6 Gill, 200. A variety of cases have 
been referred to by the appellants or brought to our 
attention during the consideration of this appeal 
which it is claimed hold a different doctrine. They 
have no application to the facts on which the defend- 
ants are chargeable. The cases thus cited relate prin- 
cipally to the obstruction of private ways, or the di- 
version of water-courses, viz.: Beavers v. Trimmer, 25 
N. J. Law, 97; Pierson v. Glean, 14 id. 36; Johnson v. 
Lewis, 13 Conn. 303: Noyes v. Stillman, 24 id. 15; 
Woodman v. Tufts, 9 N. H. 88; Carleton v. Redington, 
21 id. 291; Snow v. Cowles, 26 id. 275; McDonough v. 
Gilman, 3 Allen, 264; Jnhabitants v. Holbrook, 11 Cush. 
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299; People v. Townsend, 3 Hill, 479; Hubbard v. Rus- 
sell, 24 Barb. 404; Stone Road v. Railroad Co., 51 N. 
Y. 573. In all of them, except McDonough v. Gilman, 
the structure complained of caused water to overflow 
and injure the plaintiff's land, and it was held that an 
action for continuing a nuisance could uot be main- 
tained against one who did not erect it, without show- 
ing that he had notice or knowledge of the existence 
of the nuisance. In most of these cases the court cite 
and put the decision upon Penruddock’s Case, 5 Coke, 
100, 101, and in more than one the rule there laid down 
is held to be reasonable, because otherwise the pur- 
chaser of property on which the structure is erected 
‘might be subjected to great injustice if he were 
made responsible for consequences of which he was 
ignorant, and for damages which he never intended to 
oceasion.”” Johnson v. Lewis, supra; Ang. Water- 
Courses, § 403. The law is no doubt so, and the reason 
is obvious. These consequences are often such as can- 
not easily be known except to the party injured, and 
he, it is said, should be presumed to acquiesce, so long 
as he rests in silence, and does not apprise the pur- 
chaser of any cause of complaint, and the latter has 
therefore a right to suppose that the structure which 
he has bought was rightfully erected (Eastman v. 
Manufacturing Co., 44 N. H. 143-156), and is not bound 
to know or suspect that before his purchase one party 
committed a wrong, and the other submitted to it. 
The cases cited also fall within the well-settled rule 
that one bound to do something in a certain specified 
event, the happening of which lies within the peculiar 
knowledge of the opposite party, is not in default un- 
til notice is given to him. Until then the silence of 
the aggrieved party is held to be evidence of a license 
to maintain the thing causing injury. Nearly all of 
them are noted in Stone Road v. Railroad Co., supra, 
and that case stands on the same reason. It there ap- 
peared that the Buffalo and Conhocton Valley Railroad 
Company, in 1851 or 1852, constructed an embankment 
and bridge as part of its roadway. The defendant be- 
came the owner of this structure upon foreclosure sale, 
and in 1863 it leased the property to the Erie railway. 
The structure during high water caused an overflow 
to plaintiff's injury in 1864 and 1865, and for this the 
plaintiff recovered against the defendant’s motion for 
anousuit. The judgment was reversed on the ground 
that proof failed to show notice or knowledge on the 
part of the defendant of the existence of the nuisance. 
To the same effect, and on similar grounds, is Wenz- 
lick v. MecCotter, 87 N. Y. 122, also cited by the appel- 
lant; but both cases, as well as those above referred 
to, involve a principle which extends only to a wrong- 
ful act, done or committed in the first instance by a 
third party, and of which the defendant had no 
knowledge, and not to a neglect of duty on his part in 
caring for his own property. If it was the defendant’s 
duty to maintain and put in repair the pier, no notice 
can be necessary to sustain an action for an injury re- 
sulting from the neglect of such duty, for whether the 
act causing it be one of omission or commission is im- 
material. In such a case the owner is the originator 
of the injury, and to him the principle requiring no- 
tice does not apply. On the contrary, good sense and 
sound doctrine require that he who ought to abate a 
nuisance should answer for its continuance. Every 
moment that the party, whose duty it is to repair, fails 
to do so, is a new tort producing acause of injury, and 
he cannot but know it to be so. Whenever therefore 
there is damage there is a cause of action against him 
who, by omission, produces the result complained of, 
Such is the result of the discussion in Brown v. Rail- 
road Co., 12 N. Y. 486, where the action was for over- 
flowing the plaintiff's land. It appeared that tae pre- 
decessor in interest had created the obstruction, and 
the defendant, on that ground, asked for a nonsuit. It 








was denied, and the decision affirmed; the court hold- 
ing as matter of law that the defendant was liable. 
Upon appeal the point was taken that no request to 
abate the nuisance was proven. Johnson, J., says: 
“If this matter be important to the rights of the par- 
ties, that ground should have been taken at the trial.” 
Denio, J., was of opinion that an action lay without 
notice that it was not required by any authority, and 
that there was nothing in the nature of the case which 
required a uotice to be given to the upholder of a nui- 
sance, as a condition to his being made responsible for 
its consequences. The words of that eminent jurist 
are quite applicable to the case in hand. ‘*‘ Every one,” 
he says, “‘ is bound so to use his own property that it 
shall not be the means of injury to his neighbors; and 
I think the proprietor should himself look to it, and 
that be cannot safely wait to be admonished before 
reforming what may be dangerous to others.” In 
irvine v. Wood, 51 N. Y. 224, the landlord was held lia- 
ble, and also the tenant, for damages resulting to a 
wayfarer in a public street, who stepped on the edge 
of the iron cover of a coal-hole, and, it turning ander 
his foot, hia leg went in and he was injured. Wood 
claimed that he had no notice of the defect. The court 
held that it was his duty ‘“‘ to know its condition, and 
he must be held to the same responsibility as if he had 
actually known it.’’ So, in McCarthy v. Syracuse, 46 
N. Y. 194 (a sewer case), the defense was that the city 
officials had no notice that the sewer was out of repair. 
The court said: ‘* The mere absence of this notice does 
not necessarily absolve the city from the charge of neg- 
ligence. Its duty to keep its sewers in repair is not 
performed by waiting to be notified by citizens that 
they are out of repair, and repairing them only when 
the attention of the officials is called to the damage 
they have occasioned by having become dilapidated or 
obstructed; but it involves the exercise of a reason- 
able degree of watchfulness in ascertaining their con- 
dition, from time to time, and preventing them from 
becoming dilapidated or obstructed. Where the ob- 
struction or dilapidation is an ordinary result of the 
use of the sewer, which ought to be anticipated, and 
could be guarded against by occasional examination 
and cleansing, the omission to make such examina- 
tions, and to keep the sewers clear, is a neglect of duty 
which renders the city liable.’’ White v. Board of 
Health, L. R., 10 Q. B. 219. 

The same principle applies here. It is in evidence, 
as we have seen, that the pier was in a weak and di- 
lapidated condition when the lease was made and 
when the defendants became owners. From the na- 
ture of the material of which it was constructed it 
would, unless cared for, become weaker and more di- 
lapidated, and consequently more dangerous to bu- 
man life. Of the operation of natural causes, and 
their effects upon such structures, the defendants are 
presumed to have knowledge, and they could not so 
neglect property subject to those causes that it should, 
for want of repair, bring injury upon another, without 
being responsible for that injury. But it is said they 
were non-residents or absentees. I think that is im- 
material. What they were bound to know they must 
be deemed to have notice of, wherever they were. It 
was their duty to know the condition of the pier, and 
it is fair to presume from the single fact of proprie- 
torship that it was known to them. But there was 
not only proprietorship; there was, as we have seen, 
by the very terms of the lease, a right of entry, and 
such possession as might be needful for repairs, retained 
by the lessor. To that extent the owner was at all 


times in possession; and these defendants, when they 
became the absolute and beneficial owners of the pier, 
must be presumed to have known not only the situa- 
tion and extent of their own interest, but the qualifi- 
cation made by the lease. They knew therefore the 
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pier was of a material liable to decay. They knew it 
was actually decaying; that the tenant was under no 
obligation to repair; and that the right to enter for 
the purpose of repairing was in the lessor, and formed 
one of the conditions of their own estate. As there 
was in them a right of entry, there was also therefore 
a right of occupation, which the tenant could not 
abridge. It is true that, until the death of Mrs. De 
Dion, the defendants were reversioners. But they 
were not passive reversioners. They became owners 
of the property May 22, 1881, and in July, 1881, 
through proceedings instituted by themselves as own- 
ers of the property, they procured the appointment of 
Brown as receiver of the rent, and in November, 1881, 
obtained the order, supra, for its distribution, and ac- 
tually received the rent. Thus they voluntarily went 
into the place of the ancestor and devisor, accepted the 
property with its emoluments, and the information 
which induced them to do so necessarily included its 
condition, and so charged them with the burden 
which its care required. The neglect of this duty, the 
suffering the pier to fall into such a state of decay as 
to become dangerous to those lawfully coming upon 
it, was the creation of anuisance. Doubtless the orig- 
inal landlord would have been liable (Swords v. Edgar, 
59 N. Y. 28), but the defendants, his assignees, are 
equally so (Rex v. Pedly, 1 Adol. & El. 278; Salmon v. 
Bensley, Ryan & M. 189); they maintained and con- 
tinued it. In Rex v. Pedly the court says: “If a nui- 
sance be created, and a man purchase the premises 
with the nuisance upon them, though there be a de- 
mise for aterm at the time of the purchase, so that 
the purchaser has no opportunity of removing the nui- 
sance, yet by purchasing the reversion he makes him- 
self liable for the nuisance.’’ Although the validity 
of the lease and its continuance for the full term is not 
questioned by the plaintiff, the general rule enunci- 
ated in this citation holds good, although we need not 
and do not go so far as to say that such would be the 
case if the defendants had no opportunity of remov- 
ing the nuisance. That feature is not in the case. 
When the landlord is exempt from liability on ac- 
count of the bad condition of his premises, it is be- 
cause the tenant is in possession, and the owner has 
no right to enter upon them; but where he has the 
power to prevent or abate the nuisance, he is liable for 
an injury resulting therefrom to third persons. Clark 
v. Fry, 8 Ohio St. 359; Ellis v. Gas Co., 2 El. & BI. 767; 
Swords v. Edgar, supra; Kirby vy. Association, supra. 
And in this case the defendants had not, by implica- 
tion only, but, as we have seen, by the express terms 
of the lease, a right to enter upon the premises and 
abate the nuisance. This doctrine is enforced with 
much elaboration in Edwards v. Railroad Co., 98 N. 
Y. 245, and is fully recognized in the still later case of 
Wolf v. Kilpatrick, 101 id. 146, to both of which my at- 
tention bas been called. The whole argument of the 
prevailing opinion in that case is based upon the as- 
sumption that the landlord had no right to enter the 
building for the purpose of making any changes or 
alterations, or to strengthen or support the galleries 
(the place of accident) “in any way”’ (p. 254); andthe 
contention that he should go free from the conse- 
quences of the imperfect structure was put precisely 
upon the ground that a contrary rule—one which 
would place such responsibility “upon a grantor orupon 
a landlord, while out of possession and deprived of the 
control of his premises”—would lead to injustice 
(p. 250); and the argument is sustained by reference to 
cases where the like fact appeared, viz., Mellen v. Mor- 
rill, 126 Mass. 545, where it is said ‘*‘ there is nothing to 
show that he (the owner) retained any control over 
the walk ’’—the place of accident. 

In the Wolf Case, supra, the distinction is again 
drawn between the liability of a landlord who has 
parted with all his right to enter upon the demised 





ment was reversed because it established liability on 
the part of the landlords, ‘* who were out of possession 
and control.” It cannot be said that either the lessor 
or these defendants had no control over the premiees, 
and “no opportunity of removing the nuisance; ” and 
as they could abate it, and did not, they are liable for its 
continuance. Moreover, the law casts upon the owner 
the duty of obeying the obligation which he retained. 
It did not devolve upon the tenant under the lease to 
make repairs, and it was said in Wood Landlord and 
Tenant, 618, that ‘‘ where a nuisance results from such 
want of repair, and there is no covenant to repair upon 
the part of either the landlord or tenant, an action 
may be maintained against either of them therefor.” 
It is not material whether this duty is imposed by the 
principles of the common law or by statute. In Bel- 
lows v. Sackett, 15 Barb. 96, the objection was made 
that the action should have been against the tenant in 
possession, and not the landlord; but it was held that, 
to make the objection available, it should be shown 
that the tenant was bound to make repairs. It was not 
to be presumed; and Johnson, J., says: ‘* However 
that may be, I am inclined to the opinion that, in any 
event, the plaintiff may resort directly to the owner, 
as the one who keeps up and maintains the erection 
which causes the injury, whoever may be the tem- 
porary occupant under him.” It is very difficult to so 
read the lease as not to perceive a recognition by both 
lessee and lessor of the defective condition of the 
premises, their tendency to become worse, a mutual 
reluctance on either side to assume the burden,'but re- 
sulting, finally, in the reservation by the lessor of a 
right to enter and make repairs should “he see fit to 
do so.’ It would be most unreasonable therefore not 
to hold him responsible for injuries resulting from ap- 
parent defects, or defects known to him, or that would 
have been known if he had exercised ordinary care. If 
repairs were necessary he was bound ‘to see fit” to 
make them. The same liability devolves upon the de- 
fendants as assignors from the devisor. They take the 
benefit of the lease, and under it are bound by its ob- 
ligations, whether expressed in terms or incorporated 
by implication from the will. As to the plaintiff's 
intestate, it was not optional whether the owners 
should make those necessary repairs or not. They 
were required to do so, because of the maxim already 
adverted to, and which furnishes the reason for a 
remedy in case of nuisance. The intestate was as law- 
fully on the pier as if on a highway which he had the 
right to travel and use, and the owner of the pier 
comes directly within the rule which requires a party 
to protect a structure upon his own premises which is 
dangerous to others rightfully there. It was therefore 
a duty on the part of the owner to put the pier in a 
safe condition. Beck v. Carter, 68 N. Y. 283. This 
rule applies to the appellants, as owners, at the time 
of the accident. They were not nominal owners only. 
They availed themselves of their title by receiving 
rent and acting in control of the premises. In /nhabit- 
ants vy. Holbrook, supra, it was claimed that a dam 
broke away because of its original insufficiency and 
subsequent want of repair, and carried away the 
plaintiff's bridges. The defendant was held not to be 
responsible, the court saying: ‘‘Such a liability at- 
taches only to a party who transfers an estate with the 
original wrong, or who receives rent or other con- 
sideration for its continuance.” Rosewell v. Prior, 2 
Salk. 460: Rex v. Pedly, 1 Adol. & El. 822. * But,” say 
the court, “‘ the defendant did nothing of the kind. He 
was himself never in possession of the estate. He did 
not demise it. He received no rent, and never claimed 
that the Messrs. Dexter (the persons actually in pos- 
session) were his tenants. He did nothing to vindi- 
cate or affirm his own title against theirs. * * * If 
the title was in him, he was not obliged to assert it. If 
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he considered the burden attached to the estate greater 
than its benefits, he was not obliged to assume it.’’ The 
defense succeeded therefore, because the defendant 
neither built nor occupied the premises, nor by any 
bargain or act of his own authorized any other person 
to occupy them. Here the defendants’ case is quite 
otberwise. They maintained the terms of the lease. 
They recognized the tenant as their tenant, not only 
technically, but in a substantial manner, and by 
affirmative proceedings. They took the entire estate, 
and, if they took subject to the lease, it was because 
they chose todoso. The rent was incident to the re- 
version, and followed it. The defendants therefore 
were put at once to their election to reject the devise 
or assume the title, and treat the person then in pos- 
session under the lease asa tenant. By undertaking 
the control and receiving rent they made their elec- 
tion. They became his landlord, and he their tenant. 
They come therefore within the general rule ,that the 
receipt of rent is an upholding and continuing of the 
nuisance. Gandy v. Jubber,5 Best & S. 78; Todd v. 
Flight, 9 C. B. (N. S.) 377; Swords v. Edgar, supra. 

Nor is it any answer that a receiver had been ap- 
pointed of the rents and issues of this property, or that 
the court refused to direct an action to be brought 
against him. His duties were specific, and it does not 
appear that the injuries complained of resulted from 
his negligence, default or misconduct, or that the 
plaintiff had any claim against the fund or property in 
his hands, but in any aspect it was in the discretion of 
the court which appointed him to take cognizance of 
the receiver's liability, if any, and determine it, or per- 
mit theaggrieved party to sueatlaw. Its decision can- 
not affect the present litigation. The receiver repre- 
sented the owners of the pier, or those entitled to the 
rents and profits; and because, on their application, 
he was directed to pay a portion of the receipts upon 
necessary repairs, it in no respect exonerates the own- 
ers or those who would otherwise be liable for their 
own neglect. He had no exclusive power, nor was 
that the character of the jurisdiction of the court. As 
to the question involved, his official position was no 
better screen for the defendants than would have been 
that of a common agent, selected by the parties with- 
out the interposition of the court. The property was 
leased. The receiver was directed to receive the rents, 
with a portion repair the property, and do certain 
other things respecting it, and divide the residue. He 
had neither possession of nor control over it. This ac- 
tion interferes with no act or duty on his part. 

The case of Metz v. Railroad Co., 58 N. Y. 61, cited 
by the appellant, was that of a corporation over 
whom, against its will, a receiver in bankruptcy had 
been appointed, and a distinction in its favor is taken 
by the court upon that ground. Grover, J., says: ‘It 
must be borne in mind that the defendant was not a 
voluntary bankrupt. The appointment of a receiver 
was by the court against its will. It had nothing to do 
with his appointment.”’ By the act of the law its pos- 
session was taken from it, and given to others, and 
they, by negligent running of the road, caused the in- 
jury complained of. Here it is otherwise. The ap- 
pointment was at the request of the defendants, and 
it was their business to see that the property did not 
become a nuisance. They could not shift the respon- 
sibility. In the case of Mayor v. Builey, 2 Den. 433, it 
was held that the owner of real estate was responsible 
for the negligence of water commissioners, although 
appointed by public authority to make erections upon 
it; but, on the ground that they acted at the instance 
and for the benefit of the corporation, the city was 
held liable. It would be unreasonable to deprive an 
iojured party of his remedy because, at the request of 
the owner of property, a receiver of its rents had been 
appointed with power to apply a part of those rents to 





repairs. It is to be noticed that the whole annual rent 
of the pier was $750. Of this, assuming distribution 
to be made, one-fourth only, or less than #200, could 
be applied by the receiver to repairs. By what ruleof 
law or justice is it that an owner of property, by 
pledging part of his income, can reserve to himself the 
rest free from the claims of his creditors or those who, 
through his neglect of duty, involuntarily become en- 
titled to compensation at his hands? Could the own- 
ers of this pier, by depositing a portion of its rents, 
and directing their application to repairs, rid them- 
selves of liability to expend other moneys, and more, 
if necessary, for that purpose? Yet they have done 
nothing else. Owning much property, including the 
pier in question, they say to the court: ‘‘ We are seck- 
ing, through you, to divide these estates, but, in the 
meantime, we need the income wholly or in part for 
our maintenance. Let the receiver set apart so much 
as at the end of the year shall be sufficient for taxes, 
insurance, necessary repairs, etc., and pay us the bal- 
ance every quarter.”” The court yields to their re- 
quest. The receiver does not make the repairs, 
whether for want of money or otherwise does not ap- 
pear, and so a life is Jost. Is it an answer to a claim 
for indemnity that some money was set apart in the 
hands of an agent to make repairs? Suppose the 
money was not enough, or the agent or receiver was 
unmindful of its just expenditure, is the claimant to 
bear the burden of its insufficiency, or of his neglect? 
Where has it ever been held that any thing less than 
the whole estate of a man was liable in such a case, or 
that proceedings for indemnity should be in rem, or 
against the rents issuing from the nuisance? Suppose 
the whole income had been retained by the court on 
the application of the owners of the property, and still 
the accident happened, would not the representatives 
of the party injured be entitled to redress from ether 
property belonging to the same person? Surely he 
would. If the damages were payable only from the 
rents, and the receiver had all the rents, the cuse 
might be different. The owner is responsible for the 
consequences of his omissions, and whether they are 
his own or his agent’s, and although the agent is called 
a receiver, so far as the interests of third parties are 
concerned, they must always be considered as the 
omissions of the owner. No courtcan bind a person 
not before it. The plaintiff suffers from a tort com- 
mitted by the defendants; and from the obligation so 
incurred they can be relieved only by making compen- 
sation to the extent of the damage. They could, 
neither before its commission nor after, avoid it by 
setting apart, even by permission of the court, a cer- 
tain proportion of their estate. No court has that 
power, nor can it endow its receiver with such a func- 
tion. It did not attempt todo so. It permitted the 
application of certain money. It did not even profess 
to relieve the owner from responsibility for the condi- 
tion of the pier. Nor was the receiver appointed for 
the purpose of keeping parties injured from the prose- 
cution of their rights. It has already been seen that 
the intestate was lawfully on the pier as a public place. 
A duty rested somewhere to keep it reasonably safe 
and secure for him. Primarily, that duty rests upon 
the owners. In thisinstance it is true they became 
such as devisees, but they were in0t bound to accept the 
gift. Before doing so they must be deemed to have as- 
certained its quality, and determined whether, under 
all the circumstances, it was worth the taking. Among 
these circumstances was the decayed and dangerous 
condition of the pier, and the lease, with its reserva- 
tions, limitations and restrictions. They succeeded 
to the burden as well as to the advantages of 
ownership. Under the lease the lessor and his 
successors in interest remained charged as to third 
persons with the duty of repair. They had the 
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right to enter for repairs, and so were bound 
to make them. They cannot be relieved from 
its performance by the undertaking of another party, 
although that undertaking is sanctioned by the court, 
that he will apply a portion or all of the money re- 
ceived under the lease for that purpose. Neither the 
plaintiff nor the injured person was a party to such 
agreement or order, and the obligation of the receiver 
in that respect is a matter solely between him and the 
appellants, and cannot relieve the latter from their lia- 
bility to third parties. 

The case states that the defendants’ counsel excepts 
“to that part of the charge in which the court says 
that the owners ‘the defendants in this case) are liable 
ifthe pier was defective at the time the lease was 
made.” The part of the charge to which attention is 
directed is, I suppose, the following: “If you believe 
this pier was out of condition at the time the lease was 
made, and that it continued so up to the time of the 
accident, the defendants are liable. Having succeeded, 
upon the death of Mrs. De Dion, to the ownership of 
the premises, they are absolutely freed from any trust 
which may have vested in Mr. McCarty, her trustee.” 
The charge, as given, was correct, and justified upon 
the principle which led to the decision in Swords v. 
Edgar, supra, and the rule there declared that if, ‘‘at 
the time of the demise and delivery of possession to 
the lessee, it is in a defective and unsafe condition, 
and in consequence, thereafter while in the possession 
of the lessee, an injury happens to one Jawfully 
thereon, the lessor who is receiving a benefit by way 
of rent or otherwise is liable.’’ It involved not only a 
defective condition of the pier at the time of the de- 
mise, but a condition causing an injury, or,as the 
trial judge said, ‘‘a condition which continued up to 
the time of the accident.” For this condition the de- 
fendants, as owners, were responsible, and neither 
their absence from the State nor the intervention of a 
lease or @ receiver could protect them against the 
claim of one suffering from it. 

The judgment of the court below should therefore be 
affirmed with costs. 

Ruger, C. J., and Gray, J., concur. 
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APPEAL—RIGHT OF—EVIDENCE.—(1) In an action 
on a nete a motion for nonsuit was made on the 
ground that the note was barred. Plaintiff asked leave 
to amend the complaint, and substitute as his cause of 
action a claim for lumber sold, which he declared to 
be the true consideration of the note. An order was 
entered permitting him to withdraw a juror, and move 
at Special Term for amendment. The order provided 
that if the motion should be denied, the complaint 
should be dismissed “‘as moved by defendant at the 
trial.’’ The motion was denied, and judgment ordered 
dismissing the complaint. Held, that plaintiff was not 
debarred from appealing from the judgment, as the 
order was intended to place the parties, if the motion 
should be denied, in their original position, as if the 
trial had ended in that manner. (2) The complaint 
alleged that a certain sum had been paid on the note, 
and the answer denied that any sum had been paid on 
the note, and added that the sum was accepted in full 
satisfaction of the claim against defendant, and 
pleaded the statute of limitations. Plaintiff introduced 
in evidence a receipt for the said sum, showing that it 
was paid in discharge of a claim, but it did not show 
that the claim was the identical demand represented 
by the note. Plaintiff, as a witness, was asked what 
was the claim referred to in the instrument, and re- 
plied that it was the balance due on the note. Held, 
that the testimony was of fact, and not of opinion, and 
was admissible to show that the payment was a pay- 





ment on the note, as such payment would save the 
statute of limitations. Oct. 8, 1889. De Camp v. Mc- 
Intire. Opinion by Finch, J. Affirming 44 Hun, 623, 
mem., 


EXECUTORS—ACTIONS—PAROL GIFTS—WILLS—PROP- 
ERTY DEVISED.—(1) In an action by an executrix for 
trespass upon testator’s land, the complaint set out a 
power of sale under the will, and alleged that plaintiff 
had commenced negotiations to sell; that defendant 
was despoiling the land of its timber, claiming that the 
testator had given such land to him, and was doing so 
to prevent asale and embarrass plaintiff in the per- 
formance of her duty. An injunction was asked to 
restrain such trespass, and treble damages demanded 
for the injury done. At the trial treble damages were 
waived, the court directed the jury to find for the 
plaintiff a specific sum, and judgment was entered in 
accordance with the order of the court, neither party 
objecting to such mode of trial.j Held, that the action 
was of an equitable character, and so maintainable by 
plaintiff in her representative capacity. (2) Where the 
possession shown under an alleged parol gift of land 
and the improvements erected thereon are such as 
would be consistent with a mere license to cut wood 
and make sugar, and the possession has no definite 
measure or boundaries, specific performance of the 
parol gift cannot be enforced. (3) Defendant occupied 
a certain tract of land, and held a quit-claim deed 
therefor from his father. He claimed a certain other 
tract, which he had occupied during his father’s life- 
time, by devise under his father’s will, the terms of 
the will being as follows: ‘I give and devise to my 
son * * * the following described piece or parcel 
of land, viz.: All that piece of land that he has a quit- 
claim deed of me, and that he now occupies.” Held, 
that the devise covered but one parcel of land, and 
described the same by reference both to the deed and 
the occupation under it. Oct. 8, 1889. Ogsbury v. 
Ogsbury. Opinion by Finch, J. Affirming 48 Hun, 
616, mem. 


INSURANCE — ACTIONS — EVIDENCE—FORFEITURE.— 
(1) Evidence that the building described in a policy of 
insurance is not the one intended by the assured is 
not admissible in an action at law on the policy. The 
trial court treated the case as analogous to those which 
hold (1) that a contract of insurance is not defeated by 
a misrepresentation as to some fact material to the 
risk, or made so by the terms of the contract con- 
tained in an application prepared by the agent in the 
name of the insured, but without his authority, and 
upon which the company acted in issuing the policy 
(Benninghoff v. Insurance Co., 93 N. Y. 496; Sprague 
v. Insurance Co., 69 id. 128; Vilas v. Insurance Co., 
72 id. 590; Ames v. Insurance Co., 14 id. 253); 
(2) to the cluss of cases where the agent, hav- 
ing been authorized by the insured to fill out the ap- 
plication in his name, misstated, by mistake or inad- 
vertence, the information given by the insured, and 
thereby misled the company (Rowley v. Insurance Co., 
36 N. Y. 550; Baker v. Insurance Co., 64 id. 648; Grat- 
tan v. Insurance Co., 92 id. 274; Bennett v. Insurance 
Co., 106 id. 243); and (3) to the cases which hold thata 
company cannot insist upon a condition declaring the 
contract to be void if a certain fact or situation exists, 
not represented to the company, and indorsed on the 
policy, provided the company or its authorized agent 
knew the fact or situation relied upon to defeat the 
contract at the time the contract was made. Van 
Schoick v. Insurance Co., 68 N. Y. 434; Richmond v. 
Insurance Co., 79 id. 230; Short v. Insurance Co., 90 
id. 16. In none of these cases was there any question 
as to the subject of the insurance. In all of them it 
was conceded that the policy covered the building or 
property destroyed by the fire. The matters alleged 
in these cases as constituting a defense related to some 
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incident of the contract, or to the performance of somo 
condition collateral to the express object of the con- 
tract. In cases faliing within the two classes of cases 
first mentioned the fault was committed by the agent 
of the defendant, and it is held that as between the 
company and the insured, the company should bear 
the loss. I: cases of the third class it is held that it 
could not have been the intention that the policy 
should be defeated by reason of an omission to com- 
municate facts known to the company when the con- 
tract was made, or the failure to have the written re- 
cognition of the company of their existence. The 
courts in these cases apply the doctrine of waiver or 
estoppel to prevent fraud or injustice. But the prin- 
ciple which relieves the party insured from responsi- 
bility for unauthorized representations made by the 
agent of the insurer, in respect to some incident of the 
risk, and permits them to be disregarded in an action 
to enforce the contract, has no application where the 
point in issue is as to the subject of the insurance, and 
the contract is explicit upon that point. If the con- 
tract of insurance relates to one definite and distinct 
subject, it cannot be turned into a contract for the in- 
surance of another and different subject, on proof that 
the agent of the company, by mistake, described the 
wrong property in his application. The agent's au- 
thority here was to ‘“‘ make surveys, and take applica- 
tions for insurance.” He had no authority to enter 
into contracts of insurance in behalf of the company. 
The company passed upon the applications, and ac- 
cepted or rejected them in its discretion. In deter- 
mining the question whether the policy issued covered 
the mill-house or the tenant-house, the papers on which 
the company acted were material evidence. In ascer- 
taining to which subject the policy applied, it is imma- 
terial whether the application was made by the au- 
thority of the insured or not, or whether it was genu 
ine or forged. There must be a meeting of minds be- 
tween the parties to a contract jbefore a contract is 
formed. If the facts show that the company intended 
to insure the tenant-house, and the written contract 
applies to that house, the plaintiff cannot recover in 
this action, although he may have intended to procure 
an insurance on the mill-house, and by the agent’s 
fault the application was made to refer to the tenant- 
house. If there is any remedy against the company 
for the mistake or carelessness of the agent, it is not 
available in an action to enforce a contract relating to 
oue subject, as if it were a contract relating to another 
subject. Iam not aware of any principle in the law 
of estoppel which prevents the defendant from show- 
ing that the contract relates to the tenant-house, or 
which justifies the court in excluding from the con- 
sideration of the jury, in the determination of the 
issue, the application and survey upon which the com- 
pany acted, because made without the authority of the 
insured, by the company's agent. We are of opinion 
that the defense that the policy was not upon the mill- 
house, but was upon the tenant-house, was clearly es- 
tablished, and that upon this ground a nonsuit should 
have been granted. (2) Whena policy is avoided by 
the existence of prior insurance, unknown to the in- 
suring company, the fact that the agent issuing the 
latter policy might have learned of the prior insurance 
by the exercise of diligence will not relieve from the 
forfeitures, and render the last insuring [company 
liable. Oct. 8, 1889. Landers v. Cooper. Opinion by 
Andrews, J. Reversing 43 Hun, 634, mem. 
PAYMENT—MISTAKE—TAX TITLE.—The certificate of 
a tax-sale of land which was brought in by the city 
recited that the purchaser was entitled to a lease of 
the premises for one hundred years, unless the prem- 
ises should be redeemed, ‘‘or any irregularity shall be 
discovered in the proceedings prior to said sale, in 
which case said purchase-money * * *_ shall be 





repaid to said purchaser ”’ on surrender of the certifi. 
cate. Plaintiff became the assignee of ‘‘all the right, 
title and interest of said city of Brooklyn in the 
within certificate,”’ and afterward surrendered the 
certificate, and took a lease of the premises for ong 
hundred years, which recited that “all proceedings 
prior and subsequent to the sale * * * required by 
law to authorize this conveyance, were duly had.’ The 
levy under which the tax sale was made was afterward 
decided to be invalid. Held, that plaintiff could notre. 
cover the amount paid for the tax title as money paid 
under a mistake. I do not see how, upon this evidence, 
it could be seriously claimed that the transaction be- 
tween the parties was asale and purchase of an inter. 
est in the land, or that the case was brought within 
the principle of the authorities cited on the appellant's 
brief. In those cases the parties dealt with each other 
on the ground of a conceded right of property in the 
defendants. Here the assertion of such right is de- 
nied. The city, at the date of the assignment, had no 
apparent title to the land, and the proof does not show 
that either party assumed or supposed that it had ac- 
quired any interest therein. True, the time for redemp- 
tion bad passed, and the city might have taken a 
lease; but whether it should accept one or not de- 
pended on the vote of its common council. I think 
the finding of the trial court was correct, and that the 
money was paid by the plaintiff in consideration of 
the assignment of the defendant’s right, title and in- 
terest in the certificate. The giving of the lease im- 
posed no additional liability on the defendant. That 
was a duty resting upon the registrar of arrears, under 
the charter, and was a thing he was bound to do upon 
demand of the holder of a certificate of sale, in case 
the property was not redeemed by the owner. Its re- 
citals are not covenants. In Rathbone v. Hooney, 58 
N. Y. 463, this court decided that a conveyance under 
a similar statute was evidence only of the proceedings 
connected with the sale, and not of the assessment or 
of the proceedings which took place before the right 
to sell attached. The lease therefore cannot be con- 
strued to be a representation on the part of the city 
that the proceedings by which the assessment was laid 
were regular. Whatever its recitals may be, it is valid 
and effective only so far as it is warranted by the stat- 
ute. All else is unauthorized, and not binding upon 
the city. No covenantis implied in a conveyance of 
land (1 R. 8S. 738, § 140), and without the aid of fraud 
or mutual mistake of fact, neither of which is pleaded 
or found, the plaintiff was not entitled to recover. 
Whittemore v. Farrington, 76 N. Y. 452. Under the 
assignment of the certificate of sale the plaintiff stands 
in the same position as if he had bid in the land at the 
tax sale. He had the option to receive a lease for the 
term specified in the certificate, or if irregularities 
were discovered in the proceedings preceding the sale, 
to surrender the certificate and receive back the 
money paid. The invalidity of the assessment was 
apparent on the face of the roll. He must be presumed 
to have had notice of it. He may have assumed that 
the affidavit of the assessors was a substantial com- 
pliance with the statute, but if he did, his error was 
not one of fact but one of law. The contents of the 
affidavit were known to all who chose to inspect the 
roll. His inference that it complied with the statute 
was a legal inference, and the mistake was one of law. 
With this defect open and patent to his inspection, 
plaintiff exercised the option given him by the terms 
of the sale, and surrendered his certificate, and ac- 
cepted the conveyance of the land to which, by the 
statute, he was entitled. His acts were entirely volun- 
tary, and the money cannot be recovered back on 
proof that the sale was invalid. Second Division, Oct. 
8, 1889. Coffin v. City of Brooklyn. Opinions by Brown 
and Bradley, JJ. 
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RAILROADS—FIRES.—(1) In an action against a rail- 
road company for negligently setting fire to woods on 
plaintiff's land lying near by, it appeared that defend- 
ant allowed combustible material to accumulate along 
its track, and that the fire originated therein shortly 
after a train passed. As the train went by the place 
where the fire began, witnesses stated that the smoke 
and sparks poured from the engine thickly ; the sparks 
being larger than usual. It did not appear that the 
engine was not properly provided with a spark ar- 
rester, or that it was out of order or mismanaged. 
Held, sufficieit evidence of negligence to warrant a 
verdict for plaiutiff. (2) The fact that the fire passed 
through lands of another before reaching plaintiff's 
woods does not render defendant’s negligence the less 
the proxipiate cause of the injury. Vandenburgh v. 
Truax, 4 Den. 464; Pollett v. Long, 56 N. Y. 200; Webb 
vy. Railroad Co., supra. Ryan’s Case, 35 N. Y. 210, re- 
lied upon by the defendant, is sufficiently commented 
on in the last two cases cited, and is not analogous to 
this case as now presented. Oct. 8, 1889. O’ Neill v. 
New York, O. & W. Ry. Co. Opinion by Danforth, J. 
Affirming 45 Hun, 458. 


REFEREE—POWERS OF.—In the proceeding author- 
ized by Revised Statutes of New York (7th ed.) pages 
2299, 2300, sections 36, 37, providing for reference of 
claims disallowed by an executor, the latter of which 
sections gives the referee the same powers as he would 
have in an action in which the court might direct a 
reference, the referee cannot allow the claimant to 
withdraw, after reference, a part of his claim; and it 
is immaterial that, after such statute was enacted, 
Laws 1857, chapter 723, section 11, was enacted, and 
gave to referees in actions the power, which they did 
not before possess, to allow pleadings to be amended, 
as the proceeding in question is a special proceeding, 
and the claim and items presented are not pleadings 
within such provision. Oct. 8, 1889. Hldred v. Eames. 
Opinion by Ruger, C. J. Reversing 48 Hun, 253. 





ANNUAL MEETING OF THE NEW YORK 
STATE BAR ASSOCIATION. 
THE committee appointed to make arrangements for 
the next annual meeting of the State Bar Associa- 
tion, at the Capitol, Albany, January 13 and 14 next, 
have about agreed upon a programme for the occasion. 
The exceedingly large increase in membership since 
the last annual meeting, the various important mat- 
ters that have been and still are before the association 
render it quite certain that the next annual meeting 
will surpass all others in interest and importance. 

The programme thus far adopted is as follows: 

Annual address, Col. Robert G. Ingersoll. Subject 
“The Imperfections of the Common Law.”’ 

Paper by Hon. N.C. Moak. Subject: ‘ Liability 
Between Relatives for Services, Support, and on Al- 
leged Implied Contracts.” 

Banquet at Delavan House, Tuesday evening, Janu- 
ary 13, 1890. 

Among those to whom invitations have been sent to 
respond to toasts are the following: Ex-President 
Cleveland, Governor D. B. Hill, Governor Leon 
Abbett, ex-Governor George Hoadley, Stewart L. 
Woodford, and Gen. Roger A. Pryor. 

The annual address will be delivered in the Assem- 
bly Chamber on Tuesday, January 13, at 2 P. M. 

Among the proceedings on the second day will be 
awarding the Pust Graduate prize ($250) to the success- 
ful contestant for the same. 


MATTHEW HALE, 
Chairman of General Committee of Arrangements. 


ViiMm 





NEW BOOKS AND NEW EDITIONS. 


WANDELL ON DiIsposITION OF DECEDENT’S REAL 
ESTATE. 

The law relating to d's-osition of decedent’s real estate by 
mortgage, lease or sale for the payment of debts and 
funeral expenses, under the Code of Civil Procedure of 
the State of New York. With forms, by Sam H. Wandell, 
Counsellor-at-Law. Williamson Law Book Company, 
Rochester, N. Y., 1889. 

In this work the author has given in full the sections 
of the Code of Civil Procedure relating to the subject 
treated, and has collated the decisions under their ap- 
propriate headings,thus making a convenient and useful 
hand-book upon this special branch of surrogate’s law. 

—_>_ —_— 


NOTES. 


N his brief in Muller v. McKesson, 73 N. Y. 195, Mr. 
Fred A. Ward saye: ‘The beast in question was 
not a dog, but rather a wolf.” 

In their brief in Calvo v. Davies, 73N. Y. 211, Messrs. 
Coudert say: ‘*The case is extremely interesting 
as illustrating the uncertainty of the law where it de- 
rives its force not from a statute but from adjudica- 
tions.” It thus seems that in those days these learned 
counsellors were not so adverse to codification as now! 


Mr. Luke A. Lockwood, in his brief in Madan v. 
Sherard, 73 N. Y. 329, enforcing the position that there 
is no difference between the liability of a carrier of 
merchandise and a carrier of baggage, remarked: ‘All 
attempted refinements in this direction can find their 
apology only in a pardonable affection and reverence 
for that which has been so closely attached to and 
contributed so largely to the comfort of the person. 
It may not inaptly be styled the ‘argumentum ad 


hominem.’ ” 
—————_ > —__—— 


COURT OF APPEALS DECISIONS. 


HE following decisions were handed down Fri- 
day, November 26, 1889: 

Affirmed with costs—People, respondents, v. Clinton 
T. Backus and others, appellants; James H. McGean, 
respondent, v. Manhattan Railway Company, appel- 
lant; Silas D. Gifford, as receiver, respondent, v. 
Michael A. Corrigan, appellant; EmoryA. Chase and 
another, as executors, respondents, v. William Bel- 
den, appellant; Thomas J. O’Brien, respondent. v. 
Home Benefit Society of New York, appellant; Wil- 
liam B. Briggs, an infant, etc., respondent, v. Peter 
D. Carroll, appellant; Anna Swenson, as administra- 
trix, respondent, v. Mahopac Iron Ore Company, ap- 
pellant; In re judicial settlement of account of Rich- 
ard J. Morrison, as public administrator, etc., Mary 
Enders, as administratrix, etc., respondent, v Lake 
Shore and Michigan Southern Railway Company, ap- 
pellant; John A. Balestier, as receiver, etc., appellant, 
v. Mechanics’ National Bank of New York, respond- 
ent; Henry A. Vanderbeck, respondent, v. William 
Taylor and otbers, appellants; Emil H. Kormak, ap- 
pellant, v. Mayor, etc., of New York, respondents; 
Alvis Jonasch, an infant, etc., respondent, v. Standard 
Gas-light Company of New York, appellant; Mary A. 
Sweeney, as administratrix, respondents, v New York 
Steam Company, appellant; Samuel B. Williams, as 
administrator, appellant, v. Lucy A. Guile, respond- 
ent; Mary L. Grant and another, by guardian, re- 
spondents, v. Jane S. Keator and another, as executor, 
etc., appellants; John O. Heald, respondent, v. Robert 
W. McGowans, appellant; In re probate of will of 
Mary Hall; Alex. McClean, as administrator, respond- 
ent, v. Schuyler Steam Tug Boat Line, appellant; 
Margaret E. Bulkley, as administratrix, respondent, v. 
Port Henry Iron Ore Company of Lake Champlain, 
appellant; Mayor, etc., of New York, respondents, v. 
Third Avenue Railroad Company, appellant (two 
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cases); Bridget Nichols, as administratrix, etc., re- 
spondent, v. Burch and Denslow Manufacturing Com- 
pany, appellant.——Order affirmed with costs—People, 
ex rel. Thomas C. Platt, etc., v. Edward Wemple, as 
comptroller.——Judgment reversed, new trial granted, 
costs to abide event—People, respondents, v. Balti- 
more and Ohio Railroad Company, appellant. ——Judg- 
ment affirmed — People, respondents, v. Benton 
Turner, appellant.—Judgment reversed, new trial 
granted, costs toabide event—People, respondents, v. 
John Lowe and others, appellants. ——- Judgment 
affirmed—People, respondents, v. Thomas C. Platt, 
appellant.——Judgment affirmed with costs of all par- 
ties to be paid out of the fund — Alfred Roe and 
another, as executors, respondents, v. Geo. T. Vingut, 
impleaded, etc., appellant.——Judgment reversed, new 
trial granted, costs to abide event—City of Albany, re- 
spondent, v. John W. McNamara, appellant.——Order 
affirmed and judgment absolute ordered for the de- 
fendant on the stipulation, with costs—Augustus C. 
Brown, as administrator, appellant, v. Farmers’ Loan 
and Trust Company, respondents.—Order affirmed 
with costs to the defendant out of the estate—Silas D. 
Gifford, as assignee, appellant, v. Wm. P. O’Conunor, as 
executor, respondent. —— Judgment reversed and 
judgment ordered for the defendant with costs—Peo- 
ple, respondents v. American Bell Telephone Com- 
pany, appellant. —— Judgment reversed, new trial 
granted, costs to abide event—Henry Hess, as as- 
signee, respondent, v. Nathan Hess, Jr., and others, 
appellants. Judgment reversed, new trial granted, 
costs to abide event—Janet Moynahan, an infant, etc., 
respondent, v. Thomas E. Wheeler and another, ap- 
pellants.—— Judgment reversed, new trial granted, 
costs to abide event—Manuel Silberstein, by guardian, 
respondent, v. Houston, West Street and Pavonia 
Ferry Railroad Company, appellant.—~—Judgment of 
General and Special Terms reversed and judgment or- 
dered for plaintiff on the demurrer with costs in all 
courts—Walter L. McConkle, as receiver, appellant, v. 
Morris 8S. Herrman, respondent.—— Judgment re- 
versed, new trial granted, costs to abide event—Emily 
Ford, as administratrix, respondent, v. Lake Shore 
and Michigan Southern Railway Company, appellants. 
Judgment of General Term reversed and that of Spec- 
ial Term affirmed with costs—Leland Fairbanks, Jr., 
appellant, v. Winthrop Sargeant, respondent.——Or- 
der affirmed and judgment absolute ordered for the 
defendant on the stipulation, with costs—James W. 
Camp, as executor, appellant, v. Jas. W. Smith, re- 
spondeut.—— Order of General Term reversed and 
judgment of Special Term affirmed with costs—Horace 
Secor, respondent, v. Mary J. Clark, as executrix, etc., 
appellant.——Order affirmed with costs—George Ellis, 
appellant, v. Theodore Houston and another, as re- 
ceivers, respondents.—Judgment of General Term 
and that entered on report of referee reversed and the 
order of reference vacated and a new trial granted, 
costs to abide event—Charles F. Brown, as adminis- 
trator, respondent, v. Simeon Klock, appellant.—— 
Order of General Term and of the surrogate reversed, 
with costs to appellant against executors of Boyle’s per- 
sonalty—In re final judicial settlement of the account 
of John McComband another, as executors.—Judg- 
ment of General and Special Terms reversed as to as- 
signee and a new trial granted against him with costs 
to abide the event—National Butchers and Drovers 

Bank, appellant, v. Charles E. Hubbell, as assignee, 
etc., respondent.——-Judgment affirmed with costs to 
the respondent against appellant Duffy—Frederick K. 
Van Axte, as executor, respondent, v. Bertha D. 
Fisher and others, as executors, appellants. —.Judg- 
ment reversed, new trial granted, costs to abide event 
— Minerva J. Beaver, as executrix, respondent, -v. 
Charles C. Beaver and another, as administrators, ap- 
pellants.—Judgment of General Term reversed, that 














of Special Term affirmed with costs of all parties upon 
appeal to General Term, and this court to be paid out 
of the estate—Ella M. Haynes, appellant, v. Catharine 
M. Sherman and others, respondents.—— Judgment 
reversed, new trial granted, costs to abide event— 
Annie Harmickell, as administratrix, respondent, y, 
Parrot Silver and Copper Company, appellant. — 
Judgments of General and Special Terms reversed and 
case remitted to the surrogate for further proceedings— 
Mortimer Hendricks, respondent, v. Monetfiore Isaacs, 
as administratrix, appellant. 
SrEcoND DIVISION. 

Affirmed with costs—Adolph Beinheimer and others, 
appellants, v. Simon Rindkopf and others, respond- 
ents; Wm. H. Seymour and others, appellants, v. Si- 
mon Rindkopf and others, respondents; Gilman H, 
Perkins and others, respondents, v. George R. Smith, 
personally and as executor, aud others, appellants; 
City of Cohoes, appellant, v. James Morrison, re- 
spondent; John McClain, respondent, v. Brooklyn 
City Railroad Company, appellant; John W. Lovell 
Company, appellant, v. Henry O. Houghton and oth- 
ers, respondents; James Naser and another, respond- 
ents, v. First National Bank of New York, appellant; 
«ilen O'Donnell, respondent, v. Robert McIntyre, 
appellant; Cornelius Irvey, respondent, v. Town of 
Deer Park, appellant: Ellen M. Ten Broeck, respond- 
ent, v. Travellers’ Insurance Company, appellant; 
Electrical Supply Company, respondent, v. Jersey City 
Electric Light Company; George A. Haynes 2nd an- 
other, appellants, v. John {. Brooks and auother, re- 
spondents; Amasa Spring and another, appellants, v. 
John T. B. Brooks and another, respondents; Lake 
Shore and Michigan Central Railway Company, re- 
spondents, v. Board of Supervisors si Erie county, 
appellant; Solomon Scheu, respondent, v. Hiram 
Benedict and another, appellants; Henry Maurer, re- 
spondent, v. Charles H. Bliss, appellant; Mary J. Dar- 
row, respondent, v. Family Fund Society, appellant; 
Anson A. Gibbs, appellant, v. Charles Coykendall, 
respondent; Patrick McDonald, respondent, v. Long 
Island Railroad Company, appellant; Isaac Strauss, 
respondent, v. William Heyenga, appellant; Francis 
W. Pettingill, respondent, v. City of Yonkers, appel- 
lant.——Judgment reversed, new trial granted, costs 
to abide event—Vincent Banker, appellant, v. Neils 
Poulson and another, respondents. ——Judgment re- 
versed, new trial granted, costs to abide event—An- 
dreas W. Ketchum and others, respondents, v. Henry 
Newcomb and another, appellants. ——Judgment re- 
versed, new trial granted, costs to abide event—Caro- 
line C. Blatz, respondent, v. Jacob Rohrbach, appel- 
lant.—-Judgment affirmed without costs to either party 
—Theodore Bendell and another, respondents, v. 
Henry Allen and another, appellants. ——Judgment 
affirmed, with costs payable out of the trust funds— 
John Holden, appellant, v. Charles D. Strong, as ex- 
ecutor, respondent.——Order affirmed with costs— 
Aaron D. Farmer and others, appellants, v. William 
P. Shannon, respondent.—Judgment reversed, new 
trial granted, costs to abide event—Jebhial Hymes, 
appellant, v. William Esty and another, as executors, 
respondents.——Order reversed and judgment entered 
upon referee’s report affirmed with costs—Horatio M. 
Doty, appellant, v. Lemon Thompson, respondent. 
—Judgment reversed as tu the defendant Terwilli- 
ger, new trial granted, costs to abide event—Jane M. 
Reid, respondent. v. Henry S. Terwilliger, appellant. 
Judgmeiiit affirmed without costs to either party— 
Isabella K. Arnold aid others, appellants. v. George A. 
Green, respondent.—Judgment reversed, new trial 
granted, costs to abide event—Sadie M. ifeliy, re 
spondent, v. Daniel Doody, appellant.——Judgment 
reversed, new trial granted, costs to abide event— 
Samuel Morris, respondent, v. Atlantic Avenue Rail- 
road Company of Brooklyn, appellant. 
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CURRENT TOPICS. 

HE Albany Times asserts in effect that the bung- 
ling joint resolution for the amendment of the 
Constitution, to which we recently alluded, was the 
work of Republican legislators, Itmay beso. We 
do not care. We strike at anybody who made the 
botch, and we strike at anybody who introduced or 
favored a measure designed to confirm and perpetu- 
ate the ill-advised and tricky measure which foisted 
upon the people a permanent court by appointment. 
The Times seems pleased with our views in so far as 
they reflect upon its political opponents. But the 
Times is not pleased with our bringing the hallowed 
name of its pet hero, the governor, into our indict- 
ment, and wants to know what warrant we have for 
so doing, and inquires if we do not know that the 
concurrent resolution was none of the governor’s 
business. Certainly, we know that. That is just the 
one thing that he cannot veto. Now as to our war- 
rant — we do not know that the governor had any 
thing to do with it. And probably the 7imes does 
not know that he had not. We do not know who 
invented this scheme to cheat the people, and so we 
struck all around, and denounced it, whoever might 
have fathered it, ‘‘ be he judge, or governor, or 
plain citizen.” There is a great deal of talk and 
suspicion and surmise about the matter among law- 
yers. Some suspect the governor had a hand in it, 
and others suspect that some of the judges had 
something to do with it. It is said that Judge Ra- 
pallo devised the scheme, and if he did, it would 
have been quite natural for him to consult the gov- 
ernor of his own political faith about it. Whatever 
may be the truth, the governor’s conduct has not 
tended to free him from the suspicion of being con- 
cerned in it, or at least of using it to grind his own 
axes. Certainly he availed himself of the oppor- 
tunity to appoint as one of the judges a very inti- 
mate friend and active partisan of his, passing over 
another Democrat, a prominent and honored resident 
of this city, who is unquestionably much better 
fitted for the post, by age, experience and acquire- 
ments, and to whom most people who do not know 
the governor very well inclined to suppose that the 
appointment would fall. If anybody should object 
that Judge Learned was too old for the place, we 
reply that such an argument clearly shows the hol- 
lowness of the pretense that the new contrivance 
was to be a mere temporary commission, for un- 
doubtedly Judge Learned could have sat but a few 
years, on account of his age. Now we are extremely 
ignorant and innocent of party politics — praised be 
the Lord! — but it looks to us as if this entire 
scheme, from first to last, was a piece of jugglery, 
in which, likely enough, one party was just as deep 
as the other —a contrivance to make places for some 
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more judges without too much risk of running 
counter to public sentiment, and at the same time 
giving the governor a chance to help his particular 
pets. And good Mr. Zimes, that is the way it looks 
to a great many lawyers much more versed in party 
ways than ourselves. Now what we would like to 
see the Zimes do is to drop the question of author- 
ship, and aid us in denouncing and setting aside the 
fraud, It has not as yet a word to say on that score, 
Its only purpose in the matter thus far seems to be 
to ward off attack from its idol, the governor. Well, 
now, if the governor had naught to do with the 
scheme, the Zimes should lend us the help of its 
powerful and independent spirit to right the wrong. 
If the Times will support us in advocating a consti- 
tutional amendment for a permanent increase of 
judges, to be directly elected, for the Court of Ap- 
peals, and for the relegation of the Supreme Court 
justices now sitting there to the place whence they 
came, we shall then be truly convinced that the gov- 
ernor ‘‘had nothing to do with it.” And while 
the Times has its hand in, we ardently wish it would 
answer our question, now put for the third time, 
what are those ‘‘ constitutional questions” for the 
determination of which ‘‘ the State demands Demo- 
cratic judges of the Court of Appeals?” 


We are not prejudiced against the governor, and 
have more than once found occasion to admire his 
extradition decisions. He has just made an inter- 
esting decision in the case of Hope. The return of 
Hope was demanded by the State of Delaware on 
the ground that he was an escaped convict. His 
counsel raised the point that there is no authority 
for extradition in such a case, and that extradition 
can only be had upon a charge of which there has 
been no conviction, The governor makes short 
work of this argument, observing: ‘‘ No narrow or 
strained construction should be placed upon the 
word ‘charged’ as used in the Constitution and in 
the Federal statute. It is broad enough to include 
all classes of persons duly accused of crime. A per- 
son can be said to be ‘charged’ with crime as well 
after his conviction as before. The conviction simply 
establishes the charge conclusively. An unsatisfied 
judgment of conviction still constitutes a ‘charge’ 
within the true intent and meaning of the Constitu- 
tion. An indictment or affidavit merely presents 
the charge, while a conviction proves it. To war- 
rant extradition the statute requires an indictment 
or affidavit charging a crime, but if, in addition 
thereto, there 1s also presented a record of convic- 
tion, the case is not weakened but rather strength- 
ened.” To this he cites, Dolan’s Case, 101 Mass. 
219, and Hallan v. Hopkins, 21 Kans. 638. It seems 
manifest that one is ‘‘ charged ” with crime although 
he is in prison for it. But counsel also raised the 
point ‘“‘that Hope did not voluntarily come into 
this State, but was brought here in 1887, from the 
State of California, on a requisition from the gov- 
ernor of this State to answer a charge of crime made 
against him, and that since then he has been incar- 
cerated in Auburn Prison; and it appears that upon 
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his term of imprisonment expiring, he has been ar- 
rested under or by virtue of the requisition in ques- 
tion from the governor of Delaware. It is conceded 
that such arrest was made before a reasonable time 
and opportunity had been given him, after his re- 
lease from Auburn, to return to California, where 
he claims he desired and intended to go.” To this 
claim the governor assents, observing: ‘“ Upon prin- 
ciple, I think it is clear that where a prisoner is 
brought into this State from another State or coun- 
try upon extradition proceedings, he cannot prop- 
erly be tried upon any other charge than that men- 
tioned in the requisition, and that upon his acquittal, 
or if convicted, then upon the expiration of his im- 
prisonment, he is entitled to a reasonable time in 
which to return to the other State or country from 
which he was thus forcibly taken, before he can be 
again arrested. The recent decision of the Supreme 
Court of the United States (U. S. v. Rauscher, 119 
U. 8. 407-429), must be deemed to settle this ques- 
tion in accordance with the doctrine above stated. 
Although in that case the prisoner was brought from 
a foreign country, the decision is applicable to this 
case, because in principle there is no practical dif- 
ference between the case of a fugitive brought from 
a neighboring State under the Constitution and laws 
of the United States and one brought from a foreign 
country under the provisions of its treaties. In the 
Rauscher Case, above cited, all the conflicting au- 
thorities in both the Federal and State courts are 
reviewed and considered in the able opinion of the 
court by Mr. Justice Miller, and the principle here 
contended for is expressly approved. This being 
the decision of the highest court in the land upon a 
question which must be regarded as essentially 
Federal in its character, it should be respected and 
followed, not only by all Federal courts, but by all 
State courts as well. The cases which have held 
heretofore, either expressly or impliedly, a contrary 
doctrine — and there are many (Adriance v. Lagrace, 
59 N. Y. 110; U. S. v. Lawrence, 13 Blatchf. 295; 
Hackney v. Welsh, 107 Ind. 253; Williams v. Bacon, 
10 Wend. 636)—should no longer be regarded as 
good authority upon this particular question. This 
is the view taken in the recent cases of State v. Hall, 
40 Kans. 338 (decided in July, 1888), and in Matter 
of Reinitz, 23 Abb. N. C. 69 (decided in June, 1889), 
in each of which the Rauscher Case is followed. It 
is believed that the decision in the Rauscher Case 
will be cheerfully acquiesced in by the courts and 
officials of all the States, not solely because it is the 
interpretation of the law from our highest court, 
but also because it will be found upon reflection to 
be entirely correct in principle. It is in harmony 
with the views expressed by the best text-writers 
upon extradition. It isin accordance with common 
sense. It will render extradition proceedings en- 
tirely consistent, and prevent unseemly conflicts of 
jurisdiction.” And to this view also we assent, but 
it seems the police do not, for they re-arrested Hope, 
after the promulgation of the governor’s decision, 
without giving him an hour to return to California. 
The matter may be set straight on habeas corpus. 
But what has come of the attempt to obtain a uni- 








form extradition system, and of the recommenda- 
tions of the convention of governors assembled 
through the efforts of Governor Hill and his extra- 
dition secretary, Mr. Goodwin Brown? Our laws 
sorely need harmonizing on this point. 


The Harvard Law Review cites a dictum to the 
effect that ice in an ice-house may be a fixture to a 
hotel. Judge Holt says this in Hill v. Munday, 
Kentucky Court of Appeals, 11 S. W. Rep. 956, 
The Review remarks that ‘‘ Some one may feel called 
on to tell the truth to the Court of Appeals of Ken- 


tucky, even as Gil Blas felt moved to speak to the, 


fictitious Archbishop of Granada.” (Why ‘‘ficti- 
tious?) And in a foot-note the Review intimates 
that we are the “one” — “See 40 Alb. L. J. 102: 
‘ We wish that something could be done to infuse a 
little common sense,’ etc.” If Judge Holt ever meant 
any thing of the kind, such an “infusion” would 
certainly be useful. If ice is a fixture because in- 
dispensable to the use of a hotel, so are water and 
gas, and even whisky and turkeys and flour, and 
any on hand must pass with the premises. Ice is 
not usually regarded as fixed property. The only 
place where it seems to stay is the sidewalk, where 
it is thrown by the cartman, and awaits the house- 
maid’s pleasure. But all the court meant to decide 
evidently was, that on a lease of a hotel property, 
including an ice-house, there being no right of entry 
reserved, the ice passes. 
ceili 


NOTES OF CASES. 


N Blood Balm Co. v. Cooper, Supreme Court of 
Georgia, October 14, 1889, it was held that 
where the proprietor of a patent medicine places on 
the bottle containing it a label recommending it for 
certain diseases, and directing the size of the dose 
to be taken, and it is shown that the dose contained 
such a quantity of a certain poison as to injure 
plaintiff whea he took it, the proprietor is liable for 
the damage, whether he sold the medicine to plain- 
tiff directly or to a druggist to be resold, from 
whom plaintiff purchased it. The court said: “ We 
are not aware of any decision of this court upon 
this question. Indeed there is none; and we have 
searched carefully, not only the authorities cited by 
counsel in this case, but others, and we find no 
question like the one which arises in this record de- 
termined by any court. In the case of Thomas v. 
Winchester, 6 N. Y. 397; 57 Am. Dec. 455; 1 
Thomp. Neg. 224, referred to by counsel in this case, 
the question decided was that a dealer in drugs and 
medicines, who carelessly labels a deadly poison as 
a harmless medicine, and sends it so labelled into 
market, is liable to all persons who, without 
fault on their part, are injured by using it 
as such medicine in consequence of the false label. 
This comes nearer the present case than any we have 
been able to find, and it is relied upon by both par- 
ties as an authority; and in the notes thereto by 
Mr. Freeman, in the American Decisions, the cases 


‘ relied upon by counsel in this case are embraced and 
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not denied by counsel in this case that the doctrine 
cited (Thomas v. Winchester) is sound and correct 
law, but the present case differs from that case, and 
mainly in this: There the drug sold was a deadly 
poison, and the wrong consisted in putting a label 
upon the same which indicated that it was a harmless 
medicine; whereas in this case the medicine sold 
was not a deadly poison, and no label was put upon 
it which was calculated to deceive any one in this 
respect. But accompanying this medicine was a 
prescription of the proprietor, stating the quantity 
to be taken; and the evidence tended to show that 
the quantity thus prescribed contained iodide of 
potash to such an extent as, when taken by the 
plaintiff, produced the injury and damage com- 
plained of. The liability of the plaintiff in error to 
the person injured arises, not by contract, but for a 
wrong committed by the proprietor in the prescrip- 
tion and direction as to the dose that should be 
taken. We can see no difference whether the medi- 
cine was directly sold to the defendant in error by 
the proprietor or by an intermediate party to whom 
the proprietor had sold it in the first instance for 
the purpose of being sold again. It was put upon 
the market by the proprietor, not alone for the use 
of druggists to whom they might sell it, but to be 
used by the public in general, who might need the 
same for the cure of certain diseases, for which the 
proprietor set forth in his label the same was 
adapted. This was the same thing as if the pro- 
prietor himself had sold this medicine to the de- 
fendant in error, with his instructions and direc- 
tions as to how the same should be taken. In all 
the cases cited by the plaintiff in error there is no 
case in which the proprietor prescribed the doses 
and quantities to be taken of the medicine sold by 
him. If this medicine contained the iodide of po- 
tassium in sufficient quantity to produce the inju- 
rious consequences complained of to the defendant 
in error, and if the same were administered to him 
either by himself or any other person, as prescribed 
in the label accompanying the medicine, he could, 
in our judgment, recover for any injury he may 
have sustained on account of tlie poisonous effect 
thereof. It was a wrong on the part of the propri- 
etor to extend to the public generally an invitation 
to take the medicine in quantities sufficient to in- 
jure and damage persons who might take it. A 
medicine which is known to the public as being 
dangerous and poisonous if taken in large quanti- 
ties may be sold by the proprietor to druggists and 
others, and if any person, without more, should 
purchase and take the same so as to cause injury to 
himself, the proprietor would not be liable. Butif 
the contents of a medicine are concealed from the 
public generally, and the medicine is prepared by 
one who knows its contents, and he sells the same, 
recommending it for certain diseases, and prescrib- 
ing the mode in which it shall be taken, and injury 
is thereby sustained by the person taking the same, 
the proprietor would be liable for the damage thus 
sustained. These proprietary or patent medicines 


are secret, or intended by the proprietors to be se- 


referred to, and to some extent considered. It is 








cret, as to their contents. They expect to derive a 
profit from such secrecy. They are therefore liable 
for all injuries sustained by any one who takes their 
medicine in such quantities as may be prescribed 
by them. There is no way for a person who uses 
the medicine to ascertain what its contents are, or- 
dinarily, and in this case the contents were only as- 
certained after an analysis made by a chemist, 
which would he very inconvenient and expensive to 
the public; nor would it be the duty of a person 
using the medicine to ascertain what poisonous 
drugs it may contain. He has a right to rely upon 
the statement and recommendation of the proprie- 
tor, printed and published to the world; and if 
thus relying he takes the medicine, and is injured 
on account of some concealed drug of which he is 
unaware, the proprietor is not free from fault, and 
is liable for the injury thereby sustained.” 


In Cummings v. Wingo, South Carolina Supreme 
Court, October 19, 1889, it was held that the South 
Carolina statute and rule of court, requiring non- 
residents to give security for costs, are not uncon- 
stitutional as abridging the privileges and immu- 
nities of citizens of other States, their provisions 
relating only to residence, and not to citizenship. 
The court said: ‘‘ Although orders requiring secu- 
rity for costs have been very frequently passed, we 
have not been cited toasingle decision as to the 
constitutional question now presented, nor have we 
been able to find one. Indeed, it is a little singular 
that, except Bomar's Case, 9 8. E. Rep. 512, we 
have been able to find but one single case (Furnan 
v. Harman, 2 McCord, 442) in which the question 
has even been suggested; and in that case the court, 
resting its decision upon another ground, makes no 
allusion to the constitutional question. While this 
fact affords strong evidence of the constitutionality 
of the law in question, yet it is not conclusive, and 
therefore we must look further into the question. 
The appellant rests his position upon the second 
section of the fourth article of the Constitution of 
the United States, which reads as follows: ‘The 
citizens of each State shall be entitled to all privi- 
leges and immunities of the citizens in the sev- 
eral States ;’ and the argument is that any provision 
which exacts of a citizen of another State, as a con- 
dition precedent to his maintaining an action in 
the courts of this State, any burden not exacted 
from a citizen of this State, is discriminating legis- 
lation in favor of the one and against the other, 
which it was the design of the section quoted to 
prohibit. Paul v. Virginia, 8 Wall. 180. It will be 
observed that by the express terms of the Constitu- 
tion, the purpose of the section under consideration 
is to secure to citizens of one State the same privi- 
leges and immunities as are enjoyed by citizens of 
other States, and the Supreme Court of the United 
States has held that the privileges and immunities 
thus secured are those only which grow out of citi- 
zenship. Conner v. Elliott, 18 How. 591. As was 
said by Mr. Justice Miller, in delivering the opinion 
of the court in the Slaughter-House Cases, 16 Wall. 
76, adopting the language of Mr, Justice Washing- 
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ton in Corfield v. Coryell, 4 Wash. C. C. 371: ‘ We 
feel no hesitation in confining these expressions to 
those privileges and immunities which are in their 
nature fundamental,’ — rights belonging to the in- 
dividual as a citizen of the State. Now, the pro- 
visions of our statute and rule of court make no dis- 
crimination against citizens of another State, as 
such. They do not deny to the citizens of another 
State the right to maintain an action in the courts 
of this State upon the same terms as a citizen of 
this State may do, because he is a citizen of another 
State. The provisions relate only to residence, and 
not to citizenship, which are entirely different 
things. As was said by Mr. Justice Grier in Parker 
v. Overman, 18 How. 137: ‘Citizenship and resi- 
dence are not synonymous terms,’ or as was said by 
Mr. Justice Harlan in Robertson v. Cease, 97 U.S. 
648: ‘Citizenship and residence, as often declared 
by this court, are not synonymous terms.’ To same 
effect see Grace v. Insurance Co., 109 U. S. 278, and 
Menard v. Goggan, 121 id. 253. Having thus 
shown that citizenship and residence are regarded 
by the tribunal of last resort, in all questions in- 
volving the construction of the Constitution of the 
United States, as distinct and different things, it 
does not seem to us that the provisions of our stat- 
ute and rule of court in respect to the requirement 
of security for costs in certain cases are in conflict 
with the clause of the Constitution above quoted. 
The security for costs is required of a party, not be- 
cause he is a citizen of another State, but only be-* 
cause he is a non-resident of this State. The re- 
quirement would apply as well to a citizen of this 
State, who was a non-resident at the time, as it 
would to a citizen of another State not residing 
here; and so, on the other hand, if a citizen of an- 
other State is residing here at the time, he could no 
more be required to enter security for costs than a 
citizen of this State under like circumstances.” 





JUDGE — COMPENSATION — EXPENSES, 
NEW YORK COURT OF APPEALS, OCT. 8, 1589. 


PEOPLE, EX REL. BocKEs, v. WEMPLE. 

Laws of New York, 1870, chapter 408, section 9, fixes the com- 
pensation of Supreme Court justices at $6,000, ‘‘ except 
that they shall receive in addition” $5 per day for ex- 
penses while absent from their homes, etc. Laws of 1872, 
chapter 541, section 1, provides that they should receive 
$1,200 ** in lieu of and in full of allexpenses now allowed 
by law.” The Constitution, article 6, section 13, as 
amended in 1880, provided that the judges should retire at 
seventy years of age, and that “the compensation of 
every justice whose term of office shall be abridged 
* * * shall be continued during the remainder of the 
term for which he was elected.” The effect of the sub- 
stitution of $1,200 in lieu of $5 per day was to increase the 
amount received by the judges. Held, that the additional 
allowance was a part of the compensation, and a judge 
retiring at seventy years of age was entitled to the $7,200 
during the remainder of his term. 


PPEAL from Supreme Court, General Term, Third 
Department. 
Application by Augustus Bockes for mandamus to 
Edward Wemple, comptroller, to compel respondent 
to pay a certain claim to relator. The writ was denied, 





the order affirmed at General Term, and relator ap- 
peals. 





Esek Cowen, for appellant. 
L. S. Westbrook, for respondent. 


Gray, J. The relator held the office of justice of the 
Supreme Court of this State from January 1, 1860, con- 
tinuously, until January 1, 1888, by virtue of three 
elections. His last election to the office was for the 
term of fourteen years, commencing January 1, 1876. 
That term was abridged by two years by the relator 
attaining the age of seventy, in 1887. During the last 
years of his incumbency of the office he was paid the 
sum of $7,200 per annum, in quarter-yearly payments, 
but since its termination the State authorities have de- 
clined to pay him otherwise than at the rate of $6,000 
per annum. The relator has sought. through these 
proceedings, to establish his right to the receipt of that 
full measure of compensation of which he was in re- 
ceipt while in office. The determination of the issue 
lies inthe proper construction to be given to those 
laws of the State which provide as to the compensa- 
tion of Supreme Court justices, and to that portion of 
the Constitution of the State which continues their 
compensation to them upon the abridgment of their 
term of office by limitation of age. Chapter 408 of the 
Laws of 1870, in its ninth section, provides as follows, 
viz.: ‘*The justices of the Supreme Court shall receive 
an annual compensation of $6,000 each, payable quar- 
terly, in lieu of all other compensation, except that 
they sball receive, in addition to such stated salaries, a 
per diem allowance of $5 per day for their reasonable 
expenses, when absent from their homes, and engaged 
in holding any General or Special Terms, Circuit 
Court, or Court of Oyer and Terminer, or in attend- 
ing any convention, as hereinafter provided, to revise 
the rules of said court.’”” The Legislature, in 1872 (by 
chapter 541 of the Laws of that year, section 1), in part 
abrogated these provisions and enacted as follows, 
viz.: ** The said justices of the Supreme Court, except 
in the first judicial district, shall receive the sum of 
$1,200 annually, from the lst day of January, 1872, in 
lieu of and in full of all expenses now allowed by law. 
This subdivision shall not increase the pay of any 
judge except the justices of the Supreme Court.” 
These provisions of the law being in force, with re- 
spect to the compensation of Supreme Court justices, 
in the year 1880, the thirteenth section of article 6 of 
the Constitution was amended. The section as amended, 
so far as is material to our consideration here, readsas 
follows, viz.: “‘ The official terms of the said justices 
* * * who shall be elected after the adoption of 
this article shall be fourteen years from and including 
the first day of January next after their election. But 
no person shall hold the office of justice or judge of 
any court longer than until and including the last day 
of December next after he shall be seventy years of 
age. The compensation of every * * * justice of 
the Supreme Court whose term of office shall be 
abridged pursuant to this provision, and who shall 
have served as such * * * justice ten years or 
more, shall be continued during the remainder of the 
term for which he was elected.’’ 

The one question therefore which is to be answered 
is: What is the “‘ compensation ’’ which is to be “‘ con- 
tinued ”’ to the justice, in the event mentioned in the 
Constitution? The comptroller argues that it must be 
understood to be that portion of the justice’s compen- 
sation which represented an award for services, and 
not that additional portion which originated in a grant 
of an additional sum annually in lieu of expenses 
theretofore allowed by law. This argument is based in 
part upon a reasoning upon the supposed intention of 
the Legislature, and in part upon the phraseology of 
the yearly appropriation acts of that body, which 
fixed the amount to be puid for ‘‘salaries and ex- 
penses.” In so far as the position of the comptroller 
rests upon subsequent legislative enactments as fur- 
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nishing evidence of the original legislative intention, I 
think it is unsound, and quite untenable. I fail to un- 
derstand how the legislative act of appropriating sums 
of money for the support of government can furnish 
any evidence of the intention with which some previ- 
ous act was passed, which fixed the amount or mode of 
payment of an official’s compensation. The Legislature 
is not vested with judicial functions; and when it is 
claimed that the purpose of an act is obscure, and that 
the obscurity is dispelled by referring to other acts in 
pari materia, at least they should be demonstrative of 
the legislative sense. When it is claimed that an act 
furnishes some evidence as to the legislative intention 
in some previous enactment, we should be able to in- 
fer clearly that in its passage the legislative body had 
in mind the previous act, and the particular object 
aimed atin enacting it. But in passing acts appro- 
priating moneys for the support of government, how 
can we infer any other dominant or present idea or 
purpose than the mere determination and appropria- 
tion of the amounts needed for each official channel? 
Can we reasonably suppose that any ideas of construc- 
tion of language, or that the particular object of a 
previous act, the existence of which creates a demand 
for an appropriation of moneys, are present in the leg- 
islators’ minds? [ think not. It is an elementary rule 
that statutes are to be interpreted according to their 
intent. The intention of the Legislature is un- 
doubtedly the great principle which controls in the 
office of interpretation; but, as Chancellor Kent says, 
in his Commentaries (vol. 1, p. 462): “The words of a 
statute, if of common use, are to be taken in their 
natural, plain, obvious and ordinary signification.”’ It 
is only where the literal acceptation of the words used 
will work a mischief, or some absurd result, or where 
some obscurity in the sense compels it, that we need 
resort to extrinsic aids of interpretation. The intent 
of the Legislature is to be sought primarily in the 
words used, and, if they are free from ambiguity, 
there is no occasion to search elsewhere for their 
meaning. As it was said in McCluskey v. Cromwell, 11 
N. Y. 593: ‘* It is not allowable to interpret what has 
no need of interpretation, and, when the words havea 
definite and precise meaning, to go elsewhere in search 
of conjecture, in order to restrict or extend the mean- 
ing.” The natural and obvious meaning should be 
taken ‘‘ without resorting to subtle and forced con- 
struction.”’ 

The rules which apply in the construction of stat- 
utes apply equally in reading a Constitution. Newell 
v. People, 7 N. Y. 97. In that case Johnson, J., said: 
“Whether we are considering an agreement between 
parties, a statute, or a Constitution, witha view to its 
interpretation, the thing we are to seek is the thought 
which it expresses. * * * If * * * the words 
embody a definite meaning, which involves no ab- 
surdity, * * * then that meaning apparent upon 
the face of the instrument is the one which alone we 
are at liberty to say was intended to be conveyed. 
* * * Jt must be very plain, nay, absolutely certain, 
that the people did not intend what the language they 
have employed, in its natural signification, imports, 
before a court will feel itself at liberty to depart from 
the plain reading of a constitutional provision.’’ The 
learned judge found warrant for his expressions in the 
language of Chief Justice Marshall, in Gibbons v. Og- 
den, 9 Wheat. 188, and of Bronson, J., in People v, 
Purdy, 2 Hill, 31, and 4 id. 384, in which cases provis- 
ions of the Constitutions of the United States and of 
this State, respectively, were the subjects of interpre- 
tation. The reading of text-books and of reported de- 
cisions however only serves to confirm in the mind the 
view that where language is explicit we should not 
allow ourselves to lose sight of its plain meaning, and 
to wander in the mazes of conjecture. Whether the 








excursion into the ways of speculation be invited by 
the natural habit of thought or by the dictates of con- 
siderations personal in their bearing and influence, it 
is dangerous to indulge in it, when we are reading the 
plain and unambiguous language in which the people 
have framed their will. 

Is there any ambiguity or doubtful meaning about 
the language and words of the Constitution in ques- 
tion? What is the reasonable doubt, which a fair 
mind will or can entertain as to the import of the pro- 
visions that ‘* the compensation of every justice, whose 
term of office shall be abridged pursuant to this pro- 
vision, and who shall have served as such justice ten 
years or more, shall be continued during the remainder 
of the term for which he was elected? ’’ The language 
is general. It says that ‘‘the compensation” shall be 
continued. It does not say ‘‘compensation for ser- 
vices;”’ and in fact it would have been impossible to 
convey by the use of that word any sense of restric- 
tion or of deprivation, for the compensation was as 
well for service on the bench, as for what his duties 
and office entailed upon him off of the bench. The 
word ‘“‘ compensation ” means, and, I think, obviously 
means, the sum of money which the judicial officer 
had been in receipt of from the State when his term 
of office was abridged. In the law of 1870, which gave 
a per diem allowance for reasonable expenses, etc., 
that payment even was regarded as in the nature of 
compensation to the justice; for the language used 
was that the $6,000 a year was ‘‘in lieu of all other 
compensation, except that they shall receive in addi- 
tion to such stated salary a per diem allowance,” etc. 
The effect of the use of the word ‘‘ except,’ in connec- 
tion with the grant of compensation, is to invest the 
grant of a per diem allowance with the legislative idea 
of further compensation. Then the act of 1872 abro- 


f gates the provision for a per diem allowance, and 


grants to the justices “the sum of $1,200 annually in 
lieu ” of expenses. This language is substitutional in 
its effect. It substitutes an annual grant of money to 
the incumbent, in the place of an allowance for ex- 
penses. This, I think, was a clear grant of pay or com- 
pensation, having no connection with the expenses in- 
curred by a justice. As granted by this act, it became 
naturally and plainly as much a part of the compensa- 
tion to the justice as though his salary, eo nomine, had 
been increased to compensate him further for what his 
office entailed upon him in the way of duties and work. 
Expenses or no expenses, he became entitled to the 
whole of the $1,200. In my belief, from all that we can 
divine from language, and by reasoning from cause to 
effect, the intention of the Legislature was to make a 
permanent addition to the stated salary, which should 
be beyond the power of subsequent Legislatures to 
affect. The law operated to increase the fixed com- 
pensation of the justices, while withdrawing any com- 
pensation measured and determined by time occupied. 
Under the old system of a per diem allowance of 85, of 
course the amounts received by the various justices 
must have varied materially, in accordance with the 
necessity for travel, in the different judicial districts. 
If the Legislature therefore had had iu mind, in enact- 
ing the law of 1872, simply to make a change in the 
method of repaying the justices’ expenses, the amount 
of the grant would have been graded accordingly. In- 
stead however the Legislature increased the salary or 
compensation, by adding to it a further fixed sum, in 
commutation of all expenses and demands. By way 
of illustrating more forcibly, we see in the annual re- 
port of the comptroller to the Legislature in 1872 
(1 Assembly Documents, 44) that his warrants upon 
the State treasury on account of the Supreme Court 
justices, in 1871, for payment of per diem allowances 
under the act of 1870, varied in amounts for each judi- 
cial district; varying from $1,370 for the fourth to 
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$3,030 for the seventh. By the amendment of 1872 
there was granted to the justices in each of these dis- 
tricts the fixed aggregate sum of $4,800. This ought to 
show pretty conclusively that the legislative grant had 
no relation tu a purpose of merely reimbursing the ex- 
penses of the justices. The words ‘‘in lieu of all ex- 
penses now allowed by law,”’ in the act of 1872, indi- 
cate that that allowance was superseded, and that it 
could no longer be claimed in addition to the in- 
creased compensation. The logic of the thing must 
lead us to suppose that the Legislature intended by 
passing the act of 1872, to change the whole system, 
and, instead of paying the varying expenses of the jus- 
tices, to substitute a larger salary or compensation, to 
cover all services and all expenses. 

The relator’'s position, when in office, was that of an 
individual employed in behalf of the government of 
the State, in a station of public trust, for a certain 
compensation. When elected, in 1876, the compensa- 
tion which that employment entitled him to receive 
from the State treasury was the sum of $7,200 per an- 
num, and was paid in fixed quarter-yearly sums. He 
had the guaranty of the fourteenth section of article 6 
of the Constitution that the compensation received by 
him in accepting and in holding office could not be di- 
minished during his official term. The constitutional 
amendment of 1880, in prescribing the judicial term, 
affixed the limitation of age; but the people were as 
careful to respect their guaranty as they were to be 
just to the public servant, whom they would retire 
from office regardless of his capacity and strength. I 
think we should hold that the people meant the full 
force of the words chosen to express their will. Had 
they intended to limit the receipt of compensation to 
salary as originally fixed, they could well have said so. 
Shall we say that they have actually said so? I think 
exact justice and the gravity of the danger of import- 
ing into the constitutional words another and a more 
technical meaning require us to hold that the people 
meant to continue to the justice retiring by the dis- 
qualification of age whatever he had been in receipt of 
from the State before his term was thus abridged. The 
$7,200 had become a debt of the State, which nothing 
could extinguish except payment, and which remained 
such until the official term for which he was elected 
had expired. The orders of the Special and General 
Terms should be reversed, and the writ of mandamus 
issue as prayed for by the relator. 

All concur, except ANDREWS, J., who reads for af- 
firmance, and DaNrortH, J., not voting. 


ANDREWs, J. (dissenting). I am of the opinion that 
the judgment below sbould be affirmed, for reasons 
which I shall briefly state. Section 13, article 6 of the 
judiciary article of the Constitution, adopted in 1869, 
fixed the elective term of justices of the Supreme 
Court at fourteen years, but provided that no person 
shall hold the office of judge or justice of any court 
longer than until and including the last day of De- 
cember next after he shall be seventy years of age. 
The effect of this latter provision was to shorten the 
elective term in case of incumbents who reach the pre- 
scribed age of seventy years during their elective term ; 
that is, before the expiration of fourteen years and a 
fraction of a year after the commencement of such 
term. Their term then ceased, and with it the emolu- 
ments of the office. In 1880 section 6 was amended by 
adding this clause: “‘ The compensation of every judge 
of the Court of Appeals, and of every justice of the 
Supreme Court, whose term of office shall be abridged 
pursuant to this provision, and who shall have served 
as such judge or justice ten years or more, shall be 
continued during the remainder of the term for which 
he was elected.’’ The relator was elected several times 
a justice of the Supreme Court, the last time in 1875, 
and his term under that election commenced January 








1, 1876. He attained the age of seventy years in 1887, 
and his term ceased, by limitation of age, January ] 
1888, two years prior to the expiration of his elective 
term. His compensatign was continued during the 
two years by force of the constitutional amendment of 
1880, and the point in controversy is as to the meaning 
of the term ‘‘ compensation,” used in that amend- 
ment; that is to say, whether it embraces simply the 
stated salary of a justice of the Supreme Court, of 
$6,000 a year, fixed by section 9, chapter 408 of the 
Laws of 1870, or includes also the sum of $1,200 a year, 
specified in chapter 541 of the Laws of 1872. The gen- 
eral Appropriation Bill of 1872 contains the following 
provision: ‘‘For justices of the Supreme Court, for sala- 
ries and expenses, pursuant to chapter 408 of the Laws 
of 1870, $237,600. The said justices of the Supreme 
Court, except iv the first judicial district, shall each 
receive the sum of $1,200 annually, from the Ist day 
of) January, 1872, in lieu of and in full of all ex- 
penses now allowed by law. This subdivision shall not 
increase the pay of any judge, except the justices of 
the Supreme Court.”" It will be noticed that the ap- 
propriation purports to be made for salaries and ex- 
penses, pursuant to chapter 408 of the Laws of 1870. 
The fourteenth section of the judiciary article of the 
Constitution of 1869 prescribes that the judges and jus- 
tices mentioned in the prior sections “ shall receive for 
their services a compensation to be established by law, 
which shall not be diminished during their official 
terms.’’ The act chapter 408 of the Laws of 1870 is the 
original act which fixed the compensation of justices 
of the Supreme Court elected under the constitutional 
amendment of 1869. The material part of the ninth 
section is as follows: “The justices of the Supreme 
Court shall receive an annual compensation of $6,000 
each, payable quarterly, in lieu of all other compensa- 
tion, except that they shall receive, in addition to such 
stated salaries, a per diem allowance of $5 per day for 
their reasonable expeuses when absent from their 
homes and engaged in holding any General or Special 
Term, Circuit Court or Court of Oyer and Terminer, 
or in attending any convention, as hereinafter pro- 
vided, to revise the rules of said court. * * * But 
this section shall not be construed to diminish the 
compensation now received by the justices of the Su- 
preme Court of the first and second judicial districts.” 
It will contribute to an easier comprehension of the 
question presented, viz., whether the $1,200 a year 
given by the Appropriation Act of 1872 to the justices 
of the Supreme Court isa part of their compensation, 
within the meaning of the constitutional amendment 
of 1880, to regard that amendment asif it had been in- 
corporated in the original section. That section would 
then have abridged the elective term of judges who 
attained seventy years of age before its natural expi- 
ration, but have continued their compensation during 
the period cut off by the limitation of age. The ques- 
tion would be precisely the same as it now is. There 
could be no doubt, I think, that if chapter 408 of the 
Laws of 1870 had continued in force, and had not been 
changed by the act of 1872, the relator would only be 
entitled to the stated salary of $6,000 a year, and that 
it could not be claimed that the per diem of $5 a day 
given to judges for reasonable expenses when absent 
from home on official duty, would be any part of the 
compensation continued for the remainder of his elect- 
ive term, by force of the constitutional amendment. 
He could during such period incur no expenses as 
judge, as he could discharge no official duties. Some 
stress is laid on the word “except” in the act of 1870, 
following the words, “in lieu of all other compensa- 
tion,” as indicating that the per diem was also treated 
by the Legislature as compensation. The per diem was 
given as an indemnity for expenses, and the use of the 
word “except’’ may be inexact; but the statute has, 
I think, the same meaning as if the Legislature had 
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said, “but they shall receive, in addition to such 
stated salaries, a perdiem allowance of $5 per day,” 
etc. Ifa persou was employed on the terms that bis 
salary should be $6,000 a year, and that he should also 
be paid a certain sum for expenses in the business, the 
ordinary understanding would be that his compensa- 
tion was $6,000 a year, and that the sum for expenses 
was an estimated charge assumed by the principal in 
the conduct of the business. 

The Legislature may alter and diminish the salary 
of an officer during his term, unless restrained by a 
constitutional provision, and I think it would have 
been competent for the Legislature to have repealed 
the per diem clause in the statute of 1870, and deprive 
a judge thereafter of any allowance for expenses, with- 
out infringing the constitutional mandate that the 
compensation of a judge shall not be diminished dur- 
ing his official term. It was not compensation for ser- 
vices within the meaning of that clause. The act of 
1872 merely substituted a fixed annual allowance of 
$1,200 to each justice of the Supreme Court, except 
justices in the first district, ** in lieu of and in full of all 
expenses now allowed by law,” that is, allowed by the 
law of 1870, which was the only law upon the subject. 
It changed the law of 1870 in two respects: the allow- 
ance was not made to depend, as in the law of 1870, 
upon actual employment in official duty away from 
the home of the officer, and it was fixed at an annual 
gross sum. The Legislature assumed that each judge 
would incur expenses for which he should be indemni- 
fied, and it substituted a fixed sum to be allowed to 
each judge therefor. It might not produce exact 
equality, but it relieved judges from the annoyance of 
keeping an account with the State, of items, as was re- 
quisite under the act of 1870. But the allowance un- 
der the act of 1872, as under the prior act, was dis- 
tinctly for expenses. The appropriation was for 
‘salaries and expenses.’’ The sum of $1,200 was given, 
not as salary or as compensation for services, but ‘‘in 
lieu of and in full of expenses” allowed under the act 
of 1870; that is to say, in lieu of the per diem allowed 
by that act forexpenses there shall be given for ex- 
penses the sum of $1,200 annually. It would be con- 
trary to settled rules to attribute to the Legislature 
other or different motives for legislation than those 
which appear upon its face. It is to be observed also 
that the change made by the act of 1872 only applied 
to justices of the Supreme Court outside of the first 
district. The statute of 1870 remained in force as to 
the justices in that district, and their expenses are 
still to be ascertained and allowed under the circum- 
stances and in the manner pointed out by that stat- 
ute. 

It is said that the clause in the act of 1872, ‘this sub- 
division shall not increase the pay of any judge, except 
justices of the Supreme Court,’’ implies that the an- 
nual allowance of $1,200 was compensation. The pur- 
pose of this clause seems to have been to preclude any 
claim on the part of the judges of other courts in 
cities, who might be assigned to sit in the Supreme 
Court, that they were de facto judges of that court 
while so engaged, and were therefore entitled to the 
allowance. Their pay was not to be increased—that is 
to say, they were not to be paid their expenses—under 
the act of 1872. The exception in the first clause was 
confined to justices of the Supreme Court in the first 
district. Judges of the city courts sitting in the Su- 
preme Court are not justices of the Supreme Court, 
and the last clause was intended to make it clear that 
they were not to have the benefit of the act. 

The argument that, as a judge, after seventy, can 
render no service, and yet is entitled to his salary, 
there is no incongruity in allowing him to claim after 
that time the sum allowed him for expenses while he 
was on the bench, although he is in no situation to in- 
cur them, is specious, but not, I think, sound. The 





compensation of a judge is continued after seventy, 
during the term for which he was elected, provided he 
had served for ten years, as an indemnity for being de- 
prived of the opportunity to earn his salary, although 
in many and probably in by far the greater number of 
cases he would be fully competent to discharge his ju- 
dicial duties to the end of his elected term. But be- 
cause by express constitutional provision his compen- 
sation is continued, although he can render no service, 
this seems to furnish but little ground for holding that 
an allowance made during his actual service, for dis- 
bursements and expenses, should be continued under 
the name of **compensation,’’ when the possibility of 
their being incurred has wholly ceased. The construc- 
tion for which the relator contends would practically 
make the compensation of a judge who had retired by 
limitation of age greater than that of a judge in actual 
service, since the former would incur no expenses, 
while the latter would be subjected to them. We think 
it would be torturing language to so enlarge the 
natural meaning of the word ‘‘ compensation,”’ used in 
the Constitution, so as to make it embrace the allow- 
ance made for expenses in the act of 1872. Reversing 
5 N. Y. Supp. 495. 


——_>—_——_ 


NEW YORK COURT OF APPEALS ABSTRACT. 


APPEAL—ABATEMENT AND REVIVAL.—(1) The Code 
of Civil Procedure of New York, sections 755, 757, au- 
thorizing the revival of actions in the name of the per- 
sonal representative of a deceased plaintiff, does not 
apply to a special proceeding to vacate an assessment 
for the cost of a sewer, and there is no authority to re- 
vive such proceedings. (2) If, in the absence of a stat- 
ute, such a proceeding could be revived, it is discre- 
tionary with the court whether to permit it, and the 
exercise of that discretion is not reviewable by the 
Court of Appeals. Oct. 8, 1889. Jn re Palmer. Opin- 
ion by Earl, J. Dismissing appeal from 43 Hun, 572. 

ARBITRATION AND AWARD.— Defendant, having a 
contract to build part of a certain railroad, let the con- 
tract to do a portion of the work to plaintiff, and it 
was mutually agreed that plaintiff was to be paid when 
the chief engineer of the railroad furnisbed defendant 
with a certificate that the work had been done accord- 
ing to the contract, together with an estimate of the 
various kinds of work done by plaintiff, which esti- 
mate was to be binding upon both parties, and to de- 
termine the amount due plaintiff. The estimate when 
made was free from fraud, and from mistakes upon 
its face. Held, that it was binding upon the parties, 
though the chief engineer did not personally measure 
the work, and refused to hear the testimony of wit- 
nesses to contradict the estimates furnished by his 
subordinates who did make such measurements. Sec- 
ond Division, Oct. 8, 1889. Sweet v. Morrison. Opin- 
ion by Vann, J. 


ATTACHMENT—AFFIDAVIT.—An affidavit in attach- 
ment, alleging that the amount claimed is due for 
money advanced and services rendered defendant by 
plaintiff, as an attorney, *‘ which services were per- 
formed and money advanced between September 20, 
1883, and January 1, 1888,’’ and sworn to September 15, 
1888, sufficiently shows a cause of action to give the 
court jurisdiction. Oct. 8, 1889. Wenzell v. Morrisey. 
Opinion by Andrews, J. Affirming 2 N. Y. Supp. 250; 
5 id. 951, 952. 

ATTORNEY AND CLIENT — COMPENSATION — PLEAD- 
InG.—(1) Where the parties plaintiff and defendant 
settle and dismiss an action, plaintiff's attorney can- 
not sue them on the ground that the settlement was 
collusively made for the purpose of defrauding the at- 
torney of his compensation. So faras the claim of the 
plaintiff is founded upon the lien which the law gives 
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attorneys-for their services, there is no foundation for 
the action. By the common law, an attorney, by 
commencing a suit, acquires no lien on the cause of 
action. The lien only arises after judgment, and is a 
right to have the judgment held for the debt, together 
with any security for the judgment, such as bail, until 
the lien is discharged, and to the extent of the lien, 
payment by the defendant in the judgment to the 
plaintiff after notice, to the prejudice of the attorney, 
will be no discharge. Pulver v. Harris, 52 N. Y. 73; 
Platt v. Jerome, 19 How. 384; Martin v. Hawks, 15 
Johns. 405; People v. New York C. P., 13 Wend. 652. 
From the principle that there is no lien until judgment 
it follows that it is competent for the parties acting 
bona fide to settle and discontinue a suit before judg- 
ment, without the consent of the attorney, and he is 
remitted to his remedy against his client for his com- 
pensation. Pulver v. Harris, supra, and cases cited. 
But where such settlement is made collusively for the 
purpose of defrauding the attorney out of his costs, 
courts have been accustomed to intervene, and to pro- 
tect the attorney by permitting him to proceed with 
the suit, and if he is able to establish a right to recover 
on the cause of action as it originally stood, to permit 
such recovery to the extent of his costs in the action. 
Coughlin v. Railroad Co., 71 N. Y. 443, and cases cited. 
And the court will set asidean order of discontinuance 
if it stands in the way. This isan adequate remedy, 
and we think the exclusive remedy where the suit 
has been fraudulently settled by the parties before 
judgment to cheat the attorney out of his costs. We 
have found no case of an equitable action to enforce 
the inchoate right of an attorney under such circum- 
stances, and no such precedent ought, we think, to be 
established. See Goodrich v. McDonald, 112 N. Y. 
164; Talcott v. Bronson, 4 Paige, 503; Tullis v. Bush- 
nell, 65 How. Pr. 465. (2) An attorney in an action 
against the parties toa former action, in which the 
attorney was employed, alleged the existence of a 
cause of action in favor of plaintiffs in the former 
action against defendant therein; a contract with 
plaintiffs by which the attorney was to have half the 
amount recovered as compensation for his services; 
and a further agreement by which the attorney was 
to hold the entire claim as collateral security for bis 
compensation and other indebtedness of plaintiffs to 
him; and that the parties fraudulently and collusively, 
and without the knowledge or consentof the attorney, 
discontinued the action to defraud him of his compen- 
sation. Held, that the attorney’s complaint sounded 
in tort, and could not be construed as founded on his 
right as assignee of plaintiff's claim. Oct. 8, 1889. Ran- 
dall v. Van Wagenen. Opinion by Andrews, J. Affirm- 
ing 22 Jones & S. 483. 


BAILMENT—LIEN—ESTOPPEL.—(1) Plaintiffs, having 
contracted with acertain person to manufacture paper 
for him, delivered the same upon his order to defend- 
ants, who had contracted to print a book thereon, but 
had refused to make such contract until assured by 
plaintiffs that they would deliver the paper upon such 
person’s order. Both plaintiffs and defendants ac- 
cepted from him in payment certain notes, which were 
discovered to be forgeries. Held, that as between plain- 
tiffs and defendants, the paper was the property of the 
person with whom defendants had contracted ; and they 
have a lien upon the whole of the paper for the work 
done. (2) An action by plaintiffs to recover the prop- 
erty cannot be maintained where, upon learning of 
the vendee’s fraud, they have commenced an action 
against such vendee for the amount due under the 
contract. The contract between Branscom and the 
plaintiffs was, upon the discovery of Branscom’s fraud, 
voidable at their election. As to him, the plaintiffs 
could affirm or rescind it. They cou!d not do both, and 
there must be a time when their election should be 








considered final. We think that time was when they 
commenced an action for the sum due under the con- 
tract, and in the course of its prosecution applied for 
and obtained an attachment against the property of 
Branscom as their debtor. They then knew of the 
fraud practiced by him, and disclosed that knowledge 
in the affidavit on which the attachment was granted, 
and became entitled to that remedy; because it was 
made to appear that a cause of action existed in their 
favor by reason of ‘‘a breach of contract to pay for 
goods and money loaned, obtained by fraud.’’ The 
attachment was levied and the action pending when 
the present action, which repudiates the contract, and 
has no support except on the theory of its disaffirm- 
ance, was commenced. The two remedies are incon- 
sistent—by one the whole estate of the debtor is pur- 
sued in a summary manner, and payment of a debt 
sought to be enforced {by execution; by the other 
specific articles are demanded as the property of the 
plaintiff. One is to recover damages in respect of 
the breach of contract; the other can be maintained 
only by showing that there was no contract. After 
choosing between these modes of proceeding, the 
plaintiffs no longer had an option. By bringing the 
first action after knowledge of the fraud practiced by 
Branscom, the plaintiffs waived the right to disaffirm 
the contract, and the defendants may justly hold them 
to their election. The principle applied in Foundry 
Co. v. Hersee, 103 N. Y. 26, and Hays v. Midas, 104 id. 
602, require this construction, for the present contains 
the element lacking in those cases, viz., knowledge of 
the fraud practiced by the vendee, and by reason of it 
the plaintiffs were put to their election. (3) The piain- 
tiffs, by their conduct, having voluntarily affirmed 
such contract, which formed the basis of the contract 
made by defendants, cannot repudiate it to the latter’s 
loss. They are directly within the well-established 
rule that, where one states a thing to another with a 
view to the other altering his position, then the per- 
son to whom the statement is made is entitled to hold 
the other bound, and the matter is regulated by the 
state of facts imported by the statement. Griswold v. 
Haven, 25 N. Y. 608; McNeil v. Bank, 46 id. 325. Oct. 
8,1889. Conrow v. Little. Opinion by Danforth, J. 
Reversing 41 Hun, 395. 


CoMPROMISE—PARTN ERSHIP—STATUTE OF FRAUDS— 
APPEAL.—(1) Plaintiffs orally agreed with one of the 
defendants to form a copartnership for three years to 
succeed defendants’ former firm, said defendant to 
contribute the remaining merchandise of the old firm, 
and the plaintiffs each $5,000 toward the capital, but 
no time for payment thereof was agreed upon. Profits 
and losses were to be equally shared. Two plaintiffs 
paid $1,000 of their share of the capital, one contribu- 
ted 25,000, and the other, nothing. After 60,000 profits 
had been earned in the business, defendants declared 
that no articles of copartnership having been signed, 
and plaintiffs having failed to contribute their share 
of the capital, no copartnership had existed, and that 
defendants owned the business. The parties compro- 
mised by a verbal agreement, whereby defendants 
should be entitled to the remainder of the assets after 
pay ing each of plaintiffs $3,000, the business thereafter 
to be conducted under the above agreement, and the 
business was so continued until dissolution by mutual 
consent. Held, that such compromise agreement was 
not an attempt to discharge an admitted debt by part 
payment, but was supported by a valuable considera- 
tion. (2) The contract of copartnership was within 
the clause of the statute of frauds requiring contrasts 
not to be performed within a year to be in writing, 
and was determinable at will. We have not been re- 
ferred to any case in this State wherein this proposi- 
tion has arisen and hus been decided. In Smith v. 
Tarlton, 2 Barb. Ch. 336, the parties, by an oral con- 
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tract, entered into and agreed to continue in partner- 
ship for three years. Before the expiration of the time 
limited two of the partners filed a bill against the third 
partner, alleging that the partnership property had 
been sold, and the partnership dissolved by mutual 
consent, and that the defendant had misapplied the 
funds of the firm. An accounting and an injunction 
pendente lite was prayed for. An injunction was 
granted on the bill, which the defendant moved, on 
the bill, to vacate, but the motion was denied, the 
chancellor saying: “ This was not, as the counsel sup- 
poses, an agreement which was not to be performed 
within one year, so as to require it to be in writing, 
under the statute of frauds; but it was the formation 
of an immediate partnership between the parties, 
which partnership was to continue three years, unless 
sooner dissolved by the consent of such parties. In 
this State no written articles are necessary to constitute 
a copartnership which is to take effect immediately, 
although a written agreement might be necessary to 
bind the parties to enter into a future copartnership, 
to commence after the expiration of a year.”” In Bank 
v. Van Derwerker, 74 N. Y. 234, 239, it was said: ** But 
as to partnerships, although to endure for a longer pe- 
riod than a year, it has been held that they are not 
within the statute of frauds. Smith v. Tarlton, 2 Barb. 
Ch. 336.’’ In the first case the complainants alleged 
that the partnership property had been sold, and the 
firm dissolved by mutual consent, which was not de- 
nied. The question whether a partnership to continue 
more than ove year, formed by an oral contract, was 
determinable by the will of either party, was not in 
the case. The second case did not arise between part- 
ners, but was an action brought against the sharehold- 
ers in a joint-stock association, which existed under 
an oral contract, to recover the amount due upon exe- 
cutions against the association, which had been re- 
turned unsatisfied. It was held that the fact that the 
association existed under an oral contract was not a 
defense in favor of the shareholders and against a 
creditor of the association. The remark quoted was 
made while discussing the liability of the sharehold- 
ers, and cannot be regarded as a determination of the 
question. An oral contract, invalid by the statute of 
frauds, because by its terms it is not to be performed 
within one year from the making thereof, is not vali- 
dated by part performance. Billington v. Cahill, 4 N. 
Y. Supp. 660. To hold that part performance is per- 
formance would be a nullification of the statute. (3) 
Where it is not shown that defendants’ claim that no 
copartnership existed was made in bad faith, or that 
they made false representations, or concealed facts, 
and it appears that plaintiffs knew all the facts dis- 
closed upon trial, and the court found that ** plaintiffs 
had consulted counsel in the matter, * * * and 
were not ignorant of their rights, if any, nor under du- 
ress,’’ such compromise agreement will not be avoided 
for fraud or duress. (4) An order of the General Term 
of the Superior Court of Buffalo, denying a motion for 
a new trial, made under the Code of Civil Procedure 
of New York, section 1001, which provides that a mo- 
tion for a new trial may be made‘at the General Term 
after the entry of an interlocutory judgment and be- 
fore the commencement of proceedings before final 
judgment, is appealable. Second Division, Oct. 8, 1889. 
Wahl v. Burnum. Opinion by Follett, C. J. 


CONTEMPT—AMOUNT OF FINE.—-The Code of Civil 
Procedure of New York, section 2284, provides that if 
an actual loss has been produced toa party to an ac- 
tion by misconduct of another, constituting a con- 
tempt, ‘‘a fine sufficient to indemnify the aggrieved 
party must be imposed,’’ and that, ‘‘ where it is not 
shown that such an actual loss or injury has been pro- 
duced, a fine must be imposed not exceeding the 
amount of complainant's costs and expenses, and $250 





in addition.”’ Held, that a fine in excess of that 
amouut, being the amount of plaintiff's judgment and 
costs, for filing a false verified answer to the com- 
plaint, was unauthorized where the ouly evidence that 
plaintiffs were prevented from collecting their judg- 
ment by such answer was that defendant had con- 
veyed all his property before judgment was rendered, 
and it appeared that the conveyance was made before 
judgment could have been rendered had defendant 
defaulted, though it also appeared that the deed of 
conveyance was not recorded before that time. Oct. 
8, 1889. Moffut v. Herman. Opinion by Parker, J. 


CONTRACT—IMPOSSIBLE CONDITIONS.—By articles of 
copartnership defendants agreed to contribute their 
factory buildings and premises as part of their capital 
stock upon a certain valuation, and to receive the 
same back again, upon the dissolution of the firm, at 
the same valuation. They conveyed the premises to 
the members of the firm, and thereafter the buildings 
were destroyed by fire. Held, that upon dissolution 
of the copartnership the agreement to receive back 
the premises for the agreed sum would not be en- 
forced, as a reconveyance was no longer possible. In 
Wells v. Calnan, 107 Mass. 514, the plaintiff had agreed 
to sell the defendant a farm at a price agreed upon, to 
be paid for at a future day specified, and, on the pay- 
ment of the purchase-price, the plaintiff was to exe- 
cute and deliver the defendant a deed of the premises. 
Subsequently the buildings upon the farm were de- 
stroyed by fire. Thereafter, and at the time agreed 
upon, the plaintiff tendered a deed, and demanded the 
contract price, which was refused, and subsequently 
action was brought to recover the amount. It was held 
that he could not recover. Gray, J., in delivering the 
opinion of the court, says: ‘* When property, real or 
personal, is destroyed by fire, the loss falls upon the 
party who is the owner at the time, and, if the owner 
of the house and land ogrees to sell and convey it upon 
the payment of a certain price, which the purchaser 
agrees to pay, and before full payment the house is de- 
stroyed by accidental fire, so that the vendor cannot 
perform the agreement on his part, he cannot recover 
or retain auy part of the purchase-money.” Iu Dex- 
ter v. Norton, 47 N. Y. 62, the action was brought to 
recover damages for a breach of contract to sell and 
deliver a quantity of cotton. The defendant had agreed 
to sell to the plaintiff six hundred and seven bales of 
cotton at a price agreed upon. A portion had been de- 
livered, but one hundred and sixty-one bales were ac- 
cidentally destroyed by fire, without fault or negli- 
gence on the part of the defendants. Subsequently cot- 
ton rose in value, and the plaintiff claimed the right 
to recover the increase in value on the bales destroyed. 
It was held that the cotton did not vest in the vendee 
at the time it was destroyed by fire; that thereafter 
delivery was impossible; and that the plaintiff was not 
entitled to recover. In Kein v. Tupper, 52 N. Y. 550, 
the plaintiff had contracted to sell the defendants one 
hundred and nineteen bales of cotton. The cotton 
was to be weighed and samples taken and compared 
with the original before delivery, and the plaintiff de- 
livered to the defendants an order upon the ware- 
house where the cotton was stored, for the same, and 
the defendants indorsed upon the order a direction to 
restore for them, and delivered it to the warehouse- 
man. Upon the next day seventy bales of the cotton 
were weighed and samples taken. That night forty-two 
of the bales, together with those not weighed, were 
destroyed by fire. It was held that there was no de- 
livery and acceptance so as to pass the title; that the 
compliance which was to precede delivery was not 
complete until the samples taken out had been com- 
pared with the original samples; that a destruction of 
the cotton, without fault of the plaintiff, relieved him 
from an action for damages for non-performance. In 
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Smyth v. Sturges, 108 N. Y. 495, the plaintiff's assignor 
entered into a contract with the defendant in which 
he agreed to sell certain lots upon which there were 
stores. At the time of the agreement there were vari- 
ous fixtures, consisting of partitions, gas-pipes, plumb- 
ing, etc., in the stores, which had been put in by ten- 
ants, who afterward, and before the deed was ten- 
dered, removed them from the stores. In an action to 
recover damages it was held that the defendant was 
entitled tothe stores in the condition that they were 
in when the agreement was made, and that a refusal 
to take them after the fixtures had been removed was 
not a breach of the contract. In Clark’s Appeal, 72 
Penn. St. 142, the parties had entered into a partner- 
ship agreement, by which one had contributed real es- 
tate at an estimated value, which was carried into the 
firm’s stock-account to his credit, he still retaining the 
legal title, and reserving the right to withdraw the 
property upon the dissolution of the firm. Subsequently 
the buildings were destroyed by fire, but were rebuilt 
with new and more expensive buildings by the firm. It 
was held that he could not thereafter withdraw the 
property; that the fire had rendered it impossible to 
perform the conditions of the contract; that the loss 
fell upon the partnership, and, it having reconstructed 
the buildings, that they were new and different from 
those existing at the time the contract was made; and 
that he did not have the right to withdraw them. See 
also Rugg v. Minett, 11 Fast, 210; Clinton v. Insurance 
Co., 45 N. Y. 454, 466; Thompson v. Gould, 20 Pick. 
134; Herring v. Hoppock, 15 N. Y. 409. The defend- 
ants did not agree to purchase the premises without 
the buildings, and it is no longer possible for the plain- 
tiff or the members of the copartnershipto convey and 
give title to that portion of the premises destroyed by 
fire. Weare therefore of the opinion that perform- 
ance of the contract in that regard can no longer be 
enforced. Second Division, Oct. 8, 1889. Goldman v. 
Rosenberg. Opinion by Haight, J. 


CoURTS — JURISDICTION — INTOXICATING LIQUORS— 
SALE—CLUB.—(1) Code of Criminal Procedure of New 
York, section 56, provides that ‘* subject to the power of 
removal provided for in this chapter, Courts of Special 
Sessions * * * have, in the first instance, exclusive 
jurisdiction to hear and determine” a complaint for 
violating the excise law. During a preliminary hear- 
ing on acomplaint to determine whether a warrant 
should issue, the attorney for the complainant notified 
the justice that the people would proceed no further 
before him, but would go before the grand jury; 
whereupon the justice sent the papers to the district 
attorney, and did nothing further, though no order of 
discontinuance was entered. Held, to amount toa 
withdrawal and discontinuance of the case, surrender- 
ing the justice's jurisdiction, and giving the grand 
jury jurisdiction of the complaint. (2) Delivery by a 
steward of a club, of liquors, upon the order of a mem- 
ber, to a person not a member, and payment therefor 
by the member to the steward, is a sale of intoxicating 
liquors, within the New York statute forbidding such 
sale without a license. The liquor belonged to the as- 
sociation, not a legal entity as a corporation, but as 
joint owners or tenants in common. I do not say that 
circumstance distinguishes this case from one where 
the liquor is owned by an incorporated club; that need 
not be considered; it is the character in which they 
act. Five hundred men buy a quantity of liquor; 
they store it, and appoint an agent to manage it. On 
the application of one of the five hundred, the agent 
separates asmall quantity from the mass of liquor, 
fixes its value, delivers the quantity so separated, as di- 
rected, and receives its value or price in money. What 
is that butasale? [t is not an evasion of the statute, it 
is a violation of it. We have before us the scheme of 
the association and its by-laws, and can see that the 








transaction was not in conformity to either. We are 
therefore not called upon to say whether, if it had 
been, it would or uot have relieved the defendant. 
The scheme, as declared in the eighth by-law, is that 
“*the expenses of this club shall be sustained by volun- 
tary contributions to its funds by the members, and 
the refreshments furnished shall be enjoyed by the 
members in proportion to the amount contributed by 
each. Such contributions shall be receipted for by 
the treasurer by certificates; and as a means of adjust- 
ing the expenses equitably between the members, such 
certificates shall be surrendered to the employees of 
the club as such refreshments are consumed by such 
members."’ In the case before us no certificates were 
given, and none of course surrendered. Nothing was 
done by means of which the equities between the 
members could be adjusted. Nothing remained to be 
done. The transactions were on a cash basis. The 
purchasing-money went into the hands of the treasurer, 
with no other ceremony than attended a similar pur- 
chase, when, instead of filling that character, he stood 
behind the same bar as a saloon-keeper. Liquor was 
purchased; liquor was paid for by money. The occur- 
rence was not exceptional, but the members were dealt 
with on a cash basis; and whether men or boys, re- 
ceived no other consideration than is accorded to 
ready-money customers at a public bar. Whatever 
may be the merit of the scheme prescribed by the or- 
ganization, it has no effect here. It did not control of 
govern the parties. We are referred to the case of 
Com. v. Ewig, 145 Mass. 119, as an authority to sustain 
the defendant’s appeal. In that case the defendant 
was convicted because the scheme on which he relied 
was deemed an evasion of the license law. We do not 
regard that question as before us, and if there are ob- 
servations in the course of the opinion of the learned 
court below at variance with those already expressed, 
we cannot yield to them. We put our decision upon 
the sole ground that the acts of the defendant were as 
charged in the indictment, in violation of our law, and 
that upon the evidence he was rightfully convicted. 
Oct. 8, 1889. People v. Andrews. Opinion by Danforth, 
J. Reversing 3 N. Y. Supp. 508. 


CRIMINAL LAW—INTOXICATING LIQUORS—INDICT- 
MENT.—(1) The sale of intoxicating liquors without a 
license, in violation of Laws of New York, 1857, chap- 
ter 628, sections 13 and 14, is a crime punishable by in- 
dictment, though not among the offenses specifically 
declared misdemeanors by the act of 1857. For more 
than thirty years the courts construing the act have 
held such sales to be crimes, and that construction, 
which is in harmony with all the previous laws upon 
the same subject, which is in accordance with the 
common understanding, and which has been ac- 
quiesced in by the Legisleture, should prevail. In Be- 
han v. People, 17 N. Y. 516, this court, by a unanimous 
decision, held that the sale of spirituous liquors with- 
out a license, in less quantities than five gallons at a 
time, though not among the offenses specially declared 
misdemeanors by the act of 1857, is punishable by in- 
dictment; and while that decision has been somewhat 
criticised, it has been uniformly followed and ap- 
proved since. Hill v. People, 20 N. Y. 363; Foote v. 
People, 56 id. 321; Jefferson v. People, 101 id. 19; Peo- 
ple v. Krank, 110 id. 488. (2) An indictment charged 
in one count that defendant sold liquor in quantities 
less than five gallons to a certain person, at a certain 
time and place, without a license, and a second count 
alleged that he sold liquor to be drank on the premises 
to the same person at the same time and place, in vio- 
lation of the act of 1857, sections 13 and 14 severally. 
Held, that if there was a sale of less than five gallons, 
to be drank on the premises, it was a crime under 
both sections of the act, and might be charged in sepa- 
rate counts, under Code of Criminal Procedure, sec- 
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separate counts to have been committed by different 
means; and when the acts complained of may consti- 
tute different crimes, such crimes may be charged in 
separate counts. Oct. 8, 1889. People v. Charbineau. 
Opinion by Earl, J. 


MURDER—INSTRUCTIONS.—(1) On an_ indict- 
ment for the murder of a policeman, who was at- 
tempting to arrest defendant for an alleged offense, it 
being alleged that deceased was trying to strike de- 
fendant when the latter fired the fatal shot, a charge 
that an officer has no right to strike, or to attempt to 
strike a person whom he is trying to arrest, should be 
refused, when not qualified by any statement of the 
right of the officer to use the force necessary to pre- 
vent the escape of acriminal. (2) Nor is it proper to 
charge that if the officer attempted to strike defend- 
ant, or to take him into custody, without first notify- 
ing him of his intention to arrest him, defendant had 
aright to resist, and could not be convicted of murder 
in the first degree. (3) A charge that if defendant was 
excited by an insult received immediately before from 
another person, and while so excited, believing that 
deceased was about to strike him with his club, shot 
him, he would not be guilty of murder in the first de- 
gree, should be refused, as defendant had no excuse 
for shooting, unless he had reason to fear death or 
great bodily harm from deceased. Oct. 8, 1889. Peo- 
ple v. Carlton. Opinion by Ruger, C. J. 


INSURANCE — INSURABLE INTEREST—CONDITIONS.— 
1) Plaintiff procured insurance on property mort- 
gaged to him, and the policy purported to insure ** the 
estate of R.,” the mortgagor, who was dead, but the 
insurance was payable to plaintiff as his interest might 
appear. One of the conditions of the policy was that 
it should be void if the interest of the assured was 
other than “entire, unconditional and sole ownership,” 
and that fact was not represented to the company and 
expressed in the written part of the policy. R. had con- 
veyed the property in trust to pay debtsto one S., of 
which transaction defendant, the insurance company, 
had no knowledge. Held, that sole ownership was a 
condition precedent to the risk assumed by defendant, 
and as “ the estate of R.’’ had no title, the condition 
was broken on delivery of the policy. (2) After the 
property was burned, defendant employed an adjuster, 
who corresponded with plaintiff as to proofs of loss 
and title, which were furnished according to his in- 
structions, and there were some further negotiations 
between plaintiff and the adjuster after the latter 
learned of the deed to S. Held, that the condition of 
sole ownership was not waived, as the insurance con- 
tract was void on delivery, and it did not appear that 
the adjuster was authorized to make a new contract, 
or that his knowledge of the deed was communicated 
to defendant’s officers, or that any of them recognized 
the validity of the policy after knowledge of its for- 
feiture. The most liberal rule that has been estab- 
lished in cases of this character which can be invoked 
in his favor is that the “ agent’s power is co-extensive 
with the business intrusted to his care.” Insurance 
Co. v. Wilkinson, 13 Wall. 222; Pechner v. Insurance 
Co., 65 N. Y. 207; Marvin v. Insurance Co., 85 id. 283. 
No agent of such special limited power has any au- 
thority to waive an essential condition of the contract. 
Walsh v. Insurance Co., 73 N. ¥. 5; Marvin v. Insur- 
ance Co., 85 id. 278. (3) Nor was the condition of sole 
ownership waived by use in the policy of the words, 
“the estate of R.,”’ as the intention of the parties ap- 
pears to have been to use these words in their ordinary 
sense, which included only those who, on the death of 
R., would succeed to the title which defendant sup- 
posed R. had in the property. Robertson v. Insurance 
Co., 88 N. Y. 541; Titus v. Insurance Co., 81 id. 419. 
Second Division, Oct. 8, 1889. Weed v. London & 








“Luncashire Fire Ins. Co. ‘Opinion by Brown, J . Affirm- 


ing 41 Hun, 639, mem. 


JUDGMENT—SETTING ASIDE—FRAUD.— (1) Plaintiff, 
a city, let a contract for regulating and grading a street 
to defendant, the lowest bidder. The advertised pro- 
posals set out the surveyor’s estimates, but provided 
that bidders must satisfy themselves and could not 
rely on the statement made; and defendant and 
many other bidders named exorbitant prices for earth 
excavations, and inadequate prices for rock, estimat- 
ing that the surveyor had erred, which was shown to 
be true. Plaintiff made certain payments voluntarily, 
and afterward refused to make a payment, was sued, 
and defended on the ground of fraud in obtaining the 
contract, but judgment was recovered and paid, and 
the judgment taken by default was also paid. By the 
contract the surveyor was to make the estimates, and 
the payments were all made on his certificates that the 
required work was done. A motion to set aside the 
judgments was afterward made on affidavits alleging 
newly-discovered evidence of fraud in the performance 
of the work. The motion was denied. Another action 
for a payment was defended on the ground of fraud 
in performance of the work, and while it was pending 
plaintiff brought this action in another court to set 
aside the judgments on account of fraud in obtaining 
the contract and in performing the work, and for an 
accounting. The complaint alleged that defendant 
knew the real character of the materials, and that its 
own servants did not, but failed to state any means 
of knowledge which defendant had that others did 
not. It failed to show any method by which the work 
could have been done fraudulently. It charged a 
fraudulent classification of the work, and also setup a 
contract by which plaintiff's own servants were to 
make the classification. It also alleged that defendant, 
before the contract was made, induced a person to 
omit a re-estimate, which he was to make for plain- 
tiff, and to report the former one as correct, and that 
plaintiff had just learned of the fact. It did not state 
that such person or defendant had better means of 
making an estimate than the surveyor, or that plain- 
tiff would have relied on his estimate, or that plaintiff 
had now any evidence of the alleged collusion, or that 
it could now be proved, nor did it show any sufficient 
reason why the fraudulent performance of the work 
was not proved in the action in which such defense 
was pleaded. The work was of such character that 
secrecy was impossible, and the 'manner of perform- 
ance was open to inspection. Held, that the relief 
should not be granted, as the complaint failed to show 
sufficient fraud, and also as plaintiff was negligent in 
not discovering and using such defenses in the actions. 
(2) The adjudication made on the motion to set aside 
the judgment is conclusive between the parties as to 
the force and effect of the alleged newly-discovered 
evidence of improper performance, such being one of 
the grounds of the motion. Oct. 8, 1889. Mayor, ete., 
of New York v. Brady. Opinion by Ruger, C. J. 
Affirming 5 N. Y. Supp. 179. 


LIBEL—MERCANTILE AGENCY.—The publication by 
a mercantile agency sent to the agency’s subscribers, 
that a judgment had been recovered against plaintiff, 
is not libellous per se; and in an action therefor, when 
the complaint contains no allegation of special damage, 
there is no question for the jury. The information 
sought to be given by the report was that a judgment 
had been recovered against the plaintiff for the 
amount, and as the consequence he was charged by it 
with liability to that extent. That was what the de- 
fendant's subscribers were permitted, from its report, 
to understand had occurred. It might or might not 
make inquiry, preliminarily to further credit, desir- 
able. That might depend upon the known or unknown 
pecuniary ability of the party. In its relation to par- 








452 * THE ALBANY LAW JOURNAL. 











ties generally, such would be the ‘uncertainty of its 


effect; and it is the rule in its general application and 
effect, as to all persons in the class before referred to, 
that is now under consideration, because the publica- 
tion of such a statement when untrue is libellous per 
se in all such cases or in none. The fact that in some 
cases it might result in the denial of credit, and 
otherwise be injurious to a party, represented to be 
charged with liability by judgment, does not neces- 
sarily require the conclusion, as matter of law, that 
the publication was in itself defamatory. But in such 
case the party would be entitled to his remedy, sup- 
ported by special damages alleged as the consequence 
of the false publication. The recovery of a judgment 
does not necessarily import conceded default in pay- 
ment ofadebt. It is a matter of frequent observation 
that controversies, arising apparently out of an honest 
difference of opinion, go into the courts for deter- 
mination. Litigation also not unfrequently comes 
from causes iu which is involved no personal credit or 
default. There is nothing in the defendant’s report 
to indicate that the judgment was produced by any 
cause prejudicial to the credit of the plaintiff, and 
there is no presumption in that respect upon the sub- 
ject in aid of the action. Newbold v. Bradstreet, 57 
Md. 38. The cases cited by the plaintiff's counsel have 
been examined, and none of them seem to support his 
contention. In Williams v. Smith, 22 Q. B. Div, 134, 
the publication in the Hatters’ Guzetie, London, for 
December, 1887, was to the effect that a judgment re- 
covered against the plaintiff, who was a batter, on the 
13th day of October previous, remained unpaid. This 
appeared under headings, and in a column known as a 
* black list.’ The judgment was recovered as stated, 
and bad been paid. It was beld that the place where 
the words were located in the Gazette, and the infer- 
ence which was permitted by their use—that the judg- 
ment remained unpaid, thus indicating the plaintiff's 
default, justified the interpretation given by the jury 
which rendered the publication libellous. That case is 
distinguishable from the present one by reasons which 
may support that recovery without aiding the plaintiff 
in thisaction. In King v. Patterson, 49 N. J. Law, 
417, the alleged libel was the publication of a state- 
ment to the effect, as construed, that the plaintiff, who 
was engaged in the clothing business, had put a chattel 
mortgage on ber stock of goods. The case, as reported, 
indicates that special damages were alleged and 
proved; and so far as it there appears, the main 
ground of defense, upon the law, was that the publica- 
tion was privileged. That was the only question con- 
sidered on review. By a divided court it was held not 
privileged. Upon that proposition the views of the 
court in Sunderlin v. Bradstreet, 46 N. Y. 188, were 
adopted. The distinction in principle between the 
King case and the present one, as well in the character 
of the report as in that of the damages alleged. is ob- 
vious. There the purport of the publication was that 
the plaintiff had mortgaged her stock of goods to 
secure an existing debt, and thus placed herself in a 
situation liable to result in embarrassment by means 
of the opportunity furnished by giving the mortgage 
to interrupt and break up her business. In such case 
an inference might be permitted that she would not 
place herself in that situation without an existing 
necessity for the protection of her business arising out 
of inability to pay. In that respect that case is dis- 
tinguishable from Newbold v. Bradstreet, supra. 
Second Division, Oct. 8, 1889. Woodruff v. Bradstreet 
Co. Opinion by Bradley, J. 


MASTER AND SERVANT — NEGLIGENCE — DEFECTIVE 
APPLIANCES.—(1) A railroad company is responsible 
to its brakemen for injuries caused by such a defect in 
the coupling machinery of a foreign car used upon its 
road as could be discovered by ordinary inspection; 








and where it brings upon its road cars with bumpers 


of different heights, it does not fulfill its duty by sim- 
ply furnishing coupling links which might be used 
safely on such cars, as it is not the duty of the brake- 
man to inspect the cars to ascertain whether the coup- 
ling appliances are safe. (2) Where the accident occurs 
when the cars are moving slowly, the fact that when 
the cars are moving rapidly jsuch an accident might 
occur, though the car was in good order, does not 
bring the accident within the ordinary [risks of the 
brakeman’s employment. (3) In such case where the 
brakeman only discovers his danger at the moment of 
the accident, the question of contributory negligence 
is for the jury. Second Division, Oct. 22, 1889. Good- 
rich v. New York Cent. & H.R. R. Co. Opinion by 
Brown, J.; Foliett, C. J., and Potter, J., dissenting. 
Reversing 37 Hun, 642. 


MECHANICS’ LIEN — SUB CONTRACTORS’ LIENS — AS- 
SIGNMENT OF FUND.—A builder, on the completiou of 
his contract, gave the plaintiffs, sub-contractors, an 
order on defendant, the owner, for $700 balance due 
them. Defendant was owing #750, payable ‘“ within 
thirty days after the final completion of the work.” The 
contract provided that if any liens existed when any 
payment was due, double the amount of said liens 
could be retained from the payment. Defendant did 
not accept the order, and a few days later liens were 
filed by various parties. Laws of New York, 1885, 
chapter 342, sections l and 2, provide that in order for 
lienors to hold the owner for any payments made in 
advance of the terms of his contract it must appear 
that he did so to avoid the provisions of the lien law, 
or by collusion. Held, that this order was an assign- 
ment of the builder’s interest to plaintiffs, and after 
notice thereof to defendant the latter was bound to 
apply the fund to its payment, and the subsequent 
liens did not affect the owner with any further lia- 
bility. Brill v. Tuttle, 81 N. Y. 454. Oct. 8, 1889. 
Lauer v. Dunn. Opinion by Gray, J. Affirming 5 N. 
Y. Supp. 161. 


PARTNERSHIP—LIABILITY TO THIRD PERSONS. — (1) 
Defendants agreed with a third person that they would 
indorse his notes for a certain amount, to be used in 
carrying on a store. In consideration thereof, they 
were to have an interest in the goods in the store to 
the ammount of their indorsement, and also a certain 
share of the net profits of the business. In case the 
venture proved a loss, a sufficient amount of the goods 
should be turned over to them to secure them from 
liability on their indorsement. Held, that the defend- 
auts having a proprietary interest in the business and 
its profits were liable as partners for gogds purchased 
for the business. Manufacturing Co. v. Sears, 45 N. 
Y. 797; Leggett v. Hyde, 58 id. 272, 278; Mason v. Par- 
tridge, 4 Hun, 621, affirmed, 66 N. Y. 633; Burnett v. 
Snyder, 81 id. 550, 555; Bank v. Hennessey, 48 id. 545; 
Berthold v. Goldsmith, 24 How. 536, 541; Haas v. Roat, 
16 Hun, 526; 26 id. 632; Rosenfield v. Haight, 53 Wis. 260. 
(2) A stipulation that defendants shoald not be liable 
beyond the amount of their indorsement limits the 
liability as between them and the third person, but 
does not affect their liability for debts contracted in 
carrying on the business. Second Division, Oct. 8, 
1889. McGovern v. Mattison. Opinion by Follett, 
Cc. J. 

——— DISSOLUTION-—MERGER.— (1) Where partners, 
in contemplation of dissolution, agree upon the terms 
thereof and one of them agrees to collect all accounts 
due the firm, and pay over to the other his agreed 
share of such accounts, the latter may ‘maintain an 
action at law to compel the payment of such share. 
(2) Plaintiff and defendant were partners under written 
articles of copartnership. They agreed upon terms of 
dissolution, and that defendant should collect the 
accounts due the firm, and pay over to plaintiff his 
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share thereof. The partnership was then dissolved by 


mutual consent in writing, indorsed ou the articles of 
copartnership as follows: ‘ By mutual consent of the 
parties to the within agreement, the partnership 
thereby formed is wholly dissolved. The (defendant) 
is authorized and consents to settle all debts to and 
by the firm.”” Held, that the verbal agreement of set- 
tlement was not merged in the written agreement of 
dissolution, but was an independent contract upon 
which plaintiff might maintain an action for the re- 
covery of his share of the assets. Second Division, 
Oct. 8, 1889. Ferguson v. Baker. Opinions by Potter 
and Bradley, JJ. 


PARTY-WALLS.—The construction of an independent 
wall, which touches a party-wall at several points, but 
which is of sufficient strength to stand aloneand fulfill 
all the requirements of a wall, is not such a use of a 
party-wall as is contemplated by an agreement be- 
tween adjoining owners that one should use the party- 
wall built by the other for the support of the beams of 
a house then standing on the lot, but whenever he 
should make use of the wallin the erection of a new 
building he should pay for one-half of its value. Oct. 
8, 1889. Kingsland v. Tucker. Opinion by Peckham, 
J. Reversing 44 Hun, 91. 


PLEADING—ISSUABLE FACT—INSANITY—BONA FIDE 
PURCHASERS—MORTGAGES.—(1) In a complaint alleg- 
ing that a person, *‘ being of unsound mind, and in- 
competent to manage herself or her affairs, in conse- 
quence of the influence exerted over her” by another, 
executed certain conveyances, the issuable fact is the 
“influence exerted over her,” and not ‘being of un- 
sound mind.” (2) Though a conveyance may be void 
as between the parties, on account of undue influence, 
the bona fide mortgagee of a subsequent purchaser for 
value, and without notice, will be protected. ‘The 
law,’’ says Chief Justice Kent, ‘‘ has always bad a re- 
gurd to derivative titles when fairly procured, and 
though it may be true, as an abstract principle, that a 
derivative title cannot be better than that from which 
it was derived, yet there are nany necessary exceptions 
to the operation of this principle.’’ Jackson v. Henry, 10 
Johns. 184. In the case of fraudulent conveyances 
which the statute declares to be ‘‘ utterly void,” it has 
been well settled ‘‘ that a purchaser for a valuable con- 
sideration, without notice, has a good title, though he 
purchases from one who has obtained his title by 
fraud. Id. ‘* He may not only convey the property, 
but he may deal with it as owner, and may mortgage 
it, and whoever purchases the property, or takes 
a mortgage thereon from him, or under him, 
in good faith, for value, or deals with him in 
good faith in reference thereto, will be protected 
against the claims of the defrauded vendor.”’ In Mil- 
ler v. Zeimer, 111 N. Y. 441, cited by the respondent, 
the purchaser of a mortgage was allowed to recover 
the amount actually paid by him, although the mort- 
gage was, as between the parties, usurious, and there- 
fore, by the statute, absolutely void. But the pur- 
chaser had taken the security on the representations 
of the mortgagor as to its validity, and he was held to 
be estopped from setting up the defense. So far as this 
case has any application, it favors the defendant, for it 
shows that one acting in good faith will be protected, 
although the mortgage is, by the literal terms of the 
statute, invalid. The other cases cited by the learned 
counsel for the plaintiff do not require a different 
judgment in this case. So far as they are from the 
courts of this State, and are at all pertinent, they are 
Riggs v. Society, 84 N. Y. 330; Fisher v. Bishop, 108 id. 
25; Van Deusen v. Sweet, 51 id. 382. In Riggs v. So- 


ciety, upon each presentation it was brought before 
the court by the defendant, who had induced a gift or 
contract from one known to be under a delusion. In 
Fisher v. Bishop, the action was in equity to cancel @ 





| bond and mortgage procured by fraud and undue in- 


fluence practiced by the defendant, who had induced 
the plaintiff, by its execution, to secure a debt due 
from another person, but for which the mortgagor was 
in no sense responsible. The plaintiff succeeded at 
Special Term (36 Hun, 112), but upon appeal the judg- 
ment was modified by requiring the plaintiff to repay 
to the defendant the sum of $1, which it appeared had 
been actually paid by him as a consideration. Van 
Deusen v. Sweet was an action to recover possession 
of real property, both parties claiming under a com- 
mon source of title—the plaintiff under his father's 
will; the defendant as tenant of the plaintiffs brother, 
who claimed under a deed from the same father. No 
equitable relief was sought, and the terms on which 
such relief might, if at all, be given, was not the sub- 
ject of consideration. Some other cases have been 
cited involving the rights of an assignee of a non- 
negotiable chose in action, as Barry v. Assurance Co., 
59 N. Y. 587; Loomis v. Ruck, 56 id. 462. They lave 
no application. Such an assignee stands in the place 
of his assignor, and is in no better position; he is put 
upon inquiry, and is affected by all the rights aud 
equities of the original owner, and indeed he must 
always abide the case of the person from whom he 
buys. In the case before us, if it be assumed that as 
between Richardt and the plaintiff, the deed of Mrs, 
Valentine was void, because obtained by undue influ- 
ence or fraud, or by advantage taken of her condition, 
the title of Mrs. Austin to the property would still be 
good. If there be any concealed defect arising from 
the conduct of those who had held the property before 
she acquired it, of which she had no notice, that de- 
fect cannot prevail against her. Simpson v. Del Hoyo, 
94 N. Y. 193. She is conceded to have been a pur- 
chaser for a valuable and full consideration, without 
notice of any fraud vitiating the title of Richardt, and 
it necessarily follows that the defendant Lunt, who in 
perfect good faith, in actual ignorance of any fraud or 
circumstances tending to show fraud on the part of 
any one connected with the title, advanced her money 
in reliance upon the record title, and possession cor- 
responding to that title, should not be required to give 
up her mortgage security except upon payment. This 
the plaintiff does not propose to make. If the deed to 
Richardt is, as the plaintiff contends, absolutely void, 
this action was unnecessary. If it was necessary, then 
the plaintiff must submit to rules by which courts of 
equity are guided. Oct. 8, 1889. Valentine v. Lunt. 
Opinion by Danforth, J. 


RAILROADS — CORPORATION — CONSOLIDATION.—(1) 
Laws of New York, 1869, chapter 917, authorizing the 
consolidation of * certain railroad companies,’’ by sec- 
tion 7 expressly excluded street railroads. Laws 1875, 
chapter 108, entitled ‘An act in relation to railroad 
corporations,” provided for the consolidation of “ rail- 
road companies * * * organized under the gen- 
eral laws of this State.’’ Laws 1883, chapter 387, 
amended Laws 1875, chapter 108, so as to omit the word 
“ general,” in referring to the laws of the State. Held, 
that the acts of 1875 and 1883 authorized the consolida- 
tion of street railroad companies. (2) The General 
Railroad Act (Laws N. Y. 1850) authorizes the forma- 
tion of corporations for the construction of horse rail- 
roads in the streets of cities in the State, except the 
city of New York. Oct. 8, 1889. In re Washington 
Street A. & P. R. Co. Opinion by Peckham, J. Affirm- 
ing 5 N. Y. Supp. 355. 


SALE — DELIVERY — PAYMENT. —(1) Where by an 
executory contract of sale, the vendor undertakes to 
deliver iron of specific quality on board steamers at 
Liverpool to be sent to the vendee at New York, in the 
absence of express contract in regard thereto, the 
vendee’s right of inspection continues until the iron 
arrives in New York, and the carrier is not his agent 
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to accept the iron as corresponding to the contract, 
The ordering of goods of a specific quality by a distant 
purchaser of a manufacturer or dealer, with directions 
to ship them by a carrier, is one of the most frequent 
commercial transactions. It would be a most embar- 
rassing and inconvenient rule—more injurious even to 
the dealer or manufacturer than to purchasers—if de- 
livery to the carrier was held to conclude the party 
giving the order from rejecting the goods on arrival, 
if found not to be of the quality ordered. A similar 
question was considered in the case of Pope v. Allis, 
115 U. S. 363, and it was there held that the mere de- 
livery of goods under an executory contract by the 
vendor to the carrier appointed by the vendee did not 
necessarily bind the latter to accept them, aad that on 
arrival the purchaser has the right of inspection and 
rejection, if they did not conform to the contract. It 
is the settled rule that a carrier, unless specially au- 
thorized, is not the agent of a vendee to accept goods 
80 as to validate a verbal coutract under the statute of 
frauds. Blackb. Sales, 22; Allard v. Greasert, 61 N. 
Y. 1, aud cases cited. I do not perceive that the agency 
should be considered more extensive in the case of 
goods delivered under an executory contract, where 
no question of the statute arises. An examination by 
carriers of the quality of the goods would be in most 
cases impracticable. (2) Where part of the iron is de- 
livered in three shipments, and each lot is inspected 
within ten days after its arrival, and the vendor noti- 
fled of the rejection of the whole one month after the 
arrival of the first shipment, the delay in inspection 
and rejection not being so great as to be held unrea- 
sonable as a matter of law, the question of its uurea- 
sonabdleness is one of fact, and the referee’s finding 
thereon concludes this court from re-examining such 
question. It is the duty of the purchaser to act 
promptly in making an examination of goods sent 
upon his order, to see whether they comply therewith, 
and to give prompt notice to the vendor of their re- 
jection, if found defective, if he intends to avail him- 
self of that remedy. It was said by Lord Ellenborough 
in Fisher v. Samuda, It Campb. 190, that ‘‘it was the 
duty of a purchaser of any commodity, immediately 
on discovering that it was not according to order, and 
unfit for the purpose intended, to return it to his 
vendor, or give him notice to take it back.’’ Similar 
language was used by the same judge in Hopkins v. 
Appleby, 1 Starkie, 477; and in Sprague v. Blake, and 
Reed v. Randall, supra, the doctrine stated by Lord 
Ellenborough was quoted with approval. Indeed it 
stands upon the most obvious justice and equity that 
the seller should be apprised promptly if there is any 
objection, and the vendee intends to reject the goods, 
so that he may retake possession or resell the goods, 
and save himself as far as practicable from loss. But 
the vendee has a reasonable time for examination and 
to give notice; and what isa reasonable time is usually 
a question of fact, and not of law, to be determined 
by the jury upon all the circumstances, including as 
well the situation and liability of injury to the vendor 
from delay as the convenience and necessities of the 
vendee. In Fisher v. Samuda there was an interval of 
six months between the discovery of the defect and 
notice to the vendor. In Hopkins v. Appleby the 
vendee used the article purchased after discovering 
the defect, until it was wholly consumed, and then for 
the first time notified the vendor of the defective 
quality. In Reed v. Randall the tobacco was delivered 
to the vendee in April, aud the first notice to the 
vendor of any defect was in September of the next 
year. The delay in the examination of the hoops which 
came by the Germanic for five or six days after they 
were unloaded, and of ten days in the case of the 
Arizona, and a less number in the case of the Chester, 
and the subsequent delay until the 8th of May to give 
notice of the rejection of the hoops which came by the 











two last-named vessels, was not so great that the court 
can say, as matter of law, that it was unreasonable; 
and we are concluded by the finding of the referee 
from re-examining the question of fact. The author- 
ities are uniform upon the point that the question of 
reasonable time, in such cases, is generally one of fact 
and not of law. Doane v. Dunham, 79 Ill. 181; Boothby 
v. Scales, 27 Wis. 626; Hickman v. Shimp. 109 Penn. 
St. 16; Stone v. Browning, 68 N. Y. 604; Benj. Sales, 
904. (3) Where it is stipulated in the contract that the 
vendee shall pay for the iron upon receipt of the ship- 
ping documents, the making of payments, upon the 
demand of the vendor, after receipt of the shipping 
documents, but before inspection of the iron, and the 
payment of duties thereon as required by the customs 
rules, do not conclude the vendee from denying an 
acceptance of the iron; nor will the doctrine of volun- 
tary payments apply to his recovery of the money so 
paid. The purchaser of goods under an executory 
contract, where payment and acceptance are by the 
contract concurrent and dependent obligations, cannot 
on delivery of the goods, pay the purchase-money, and 
subsequently rescind the contract, and reject the 
goods for defects ascertainable on examination. It 
would be inconsistent with the nature of the transac- 
tion, and the admission which the payment implies, to 
permit him to do so, in the absence of fraud or deceit 
on the part of the vendor. See Brown v. Foster, 108 
N. Y. 387. In such case the purchaser must satisfy 
himself, before making the payment, that the goods 
tendered correspond with the contract. But the con- 
tract may provide that payments shall be made in ad- 
vance, before delivery or acceptance of the goods. 
There is nothing in such a stipulation inconsistent 
with anexecutory contract; nor would payment under 
such a contract preclude the purchaser, when delivery 
is tendered, from the right of examination, or from 
exercising the right of rejection, if the goods did not 
conform to the contract. Pope v. Allis, supra; Iron 
Co. v. Pope, 108 N. Y. 232. Unless they had already 
lost the right of examination and rejection by their 
prior delay, they did not lose it by performing their 
stipulation in the contract to pay on presentation of 
the shipping documents. That obligation was not de- 
pendent upon acceptance of the goods. The doctrine 
of voluntary payment is inapplicable tothe case. That 
doctrine proceeds upon the just rule that a person can- 
not yield to an asserted right, and pay a sum of money 
demanded on account of such right, and afterward 
maintain an action torecover it back on the ground 
that he was not legally bound to do the thing de- 
manded; nor will it aid him that, in making the pay- 
ment, be reserves aright to recall it, or pays under 
protest, there being no fraud or deceit. Flower v., 
Lance, 59 N. Y. 604. The plaintiffs here do not deny, 
but, on the contrary, admit the right of the defendants 
to demand the money paid at the time it was paid. 
They base their action on the ground that not having 
then accepted the iron, and the right of rejection 
still existing, and having thereafter rejected it for 
cause, the consideration upon which they paid the 
money failed, and they are entitled to recover it back. 
We think the claim is well founded. The answer to 
the point of voluntary payment may be technical, but 
the defendants stand in the attitude of urging a strict 
and technical defense. (4) A contract for the sale of 
two kinds of iron—sheets and hoops—distinet in char- 
acter and in price, to be delivered in separate ship- 
ments, is not such an entire contract as that accept- 
ance of the sheets will preclude the vendee’s rejection 
of the hoops. There was indeed one contract, in the 
sense that there was but one instrument embracing 
both descriptions of iron; but the two kinds of iron 
were distinct in character, and the prices were dif- 
ferent and specific for each kind. There is nothing 


upon the face of the contract or in the evidence to in- 
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dicate that the price of one kind was fixed with refer- 
ence to the price of the other, or that the acceptance 
of both kinds was a consideration for the undertaking 
by the defend»nts to deliver iron of both descriptions. 
The shipments were severed by the acts of the parties. 
The payments were to be made on the arrival of each 
shipment. The plaintiffs directed that the sheets should 
be sent in three shipments, and the hoops in three or 
four. If only sheets had been included in one ship- 
ment, it would have answered the contract; and so of 
the hoops. The acts of the parties indicate that they 
regarded the contract as several in respect to each de- 
scription of iron. The plaintiffs paid for the sheets by 
the Germanic, and declined to pay for the hoops; and 
the defendants made no claim that, having received 
the sheets, the plaintiffs could not reject the hoops. 
Indeed the mere failure of the defendants to send 
hoops of the required quality by the Germanic was 
not ipso facto a breach of their contract. They had a 
right to supply others in their place; andif the sheets 
conformed to the contract, the plaintiffs were bound 
to pay for them, although the hoops were defective. 
Whether the contract was entire in the sense claimed, 
depends upon the intention. We think, under the 
circumstances, it was properly held to be divisible, 
and that acceptance of sheets did not preclude the 
plaintiffs from rejecting hoops. Oct. 8, 1889. Pierson 
v. Crooks. Opinion by Andrews, J. Affirming 42 
Hun, 57). 


FRAUD—EVIDENCE.—Whilea written contract 
for the sale of goods by sample cannot be shown by 
oral evidence to be made with warranty when none is 
set out in the contract, the statements of the broker 
falsely recommending the quality of the article are 
admissible to show that the sale was fraudulently pro- 
cured. This evidence was expressly offered for the 
purpose of showing fraud, and we think it was compe- 
tent upon that issue. Hall v. Erwin, 66 N. Y. 649; 
Johnson v. Hathorn, 2 Abb. Dec. 465; Mead v. Bunn, 
32 N. Y. 275. Whether the defect was invisible, and 
the defendants were in fact deceived, relying upon the 
representation, and omitted to make such an examina- 
tion of the seed as they might otherwise have made, 
would be for the jury to determine upon all the evi- 
dence. Day v. Pool, 52N. Y. 416. There is no doubt 
as to the general rule that to a certain extent a prin- 
cipal is bound by the representations of his agent 
made in effecting a sale of property. Such an agent 
must be presumed to possess authority to make such 
representations in regard to its quality and condition 
as usually accompany such transactions, and his prin- 
cipal cannot receive the fruits of such a bargain with- 
out adopting the instrumentalities employed by his 
agent in bringing it to a consummation. Bennett v. 
Judson, 21 N. Y. 238. In an action between vendor 
and vendee, knowledge possessed by either the princi- 
pal or the agent is respectively imputable to each 
other, and an agent whose principal has knowledge of 
latent defects in property proposed to be sold cannot 
honestly represent to its intendiug purchaser that it is 
free from such defects. It is well settled in this State 
that a principal cannot retain the benefits of a con- 
tract obtained through the misrepresentations of his 
agent, even though the principal was ignorant of the 
representation and really intended no fraud. It was 
held in Bennett v. Judson, 21 N. Y. 238, that a vendor 
of land is responsible for material misrepresentations 
in respect to its location and quality, made by his 
agent without express authority; and, in the absence 
of any actual knowledge by either the agent or the 
principal, whether the representations were true or 
false. In Hathaway v. Johnson, 55 N. Y. 96, the court 
said: ‘* The authority of the agent to make the con- 
tract for the purchase of the malt is not denied, and 
the rule is stated by Mr. Justice Story (Story Ag., 








§ 134) that where the act of the agent will bind the 
principal, then his representations, declarations and 
admissions respecting the subject-matter will also bind 
him, if made at the same time and constituting a part 
of the res geste. That the principal is liable for the 
fraudulent conduct and representations of the agent, 
made in the course of his dealings for the principal, 
where the principal has received and retained the 
fruits of the fraud, is affirmed by the general current 
of authority. Hern v. Nichols, 1 Salk. 289; Cornfoot 
v. Fowke, 6 Mees. & W. 358; Murray v. Mann, 2 Exch. 
537; Bennett v. Judson, 21 N. Y. 238. It is consonant 
with reason and justice that a principal should not be 
allowed to profit by the fraud of his agent; and, if he 
adopts the contract made in his behalf, although igno- 
rant of the fraud, he should be held liable to make 
compensation tothe party injured by it.’’ See also 
Sandford v. Handy, 23 Wend. 260; Griswold v. Haven, 
25 N. Y. 595; Railroad Co. v. Tyng, 63 id. 653. Oct. 8, 
1889. Mayer v. Dean. Opinion by Ruger, C. J. Re- 
versing 22 Jones & S. 315. 


MANUFACTURED ARTICLES—WARRANTY.—De- 
fendants’ testator contracted to make certain plates 
for a work on birds, the colors in every detail, in por- 
traying the birds and in general design and effect, to 
be the same as in the original plates furnished by 
plaintiff. Whenthe plates were done there were no 
latent defects therein, and every difference between 
them and the original plates was discernible on exam- 
ination, and after such examination plaintiff accepted 
them as a performance of the contract. Held, that he 
could not recover damages for such defects, the de- 
scription of the plates in the contract not being a war- 
ranty of their quality which would survive their ac- 
ceptance. The general rule that acceptance of prop- 
erty manufactured under an executory contract by the 
vendee precludes him from subsequently claiming 
damages for defects in such property is elementary. It 
is also well settled that a warranty, even in an exe- 
cuted contract, does not extend to known defects 
(Schuyler v. Russ, 2 Caines, 202; Jennings v. Insur- 
ance Co., 2 Den. 75; Bennett v. Buchan, 76 N. Y. 386; 
Day v. Pool, 52 id. 416; Parks v. Tool Co., 54 id. 586; 
Van Schoick v. Insarance Co., 68 id. 434); and for ob- 
vious reasous fraud in respect to the quality and cone 
dition of property sold cannot be predicated of de- 
fects which were visible, and known to the party al- 
leged to have been defrauded. The gravamen of fraud 
is deceit, and there cannot be fraud where a party is 
not deceived. Dambmann vy. Schulting, 75 N. Y. 55; 
1 Benj. Sales, 555. The claim here is however that 
there was an implied warranty of the quality of the 
material to be used, and the character of the work to 
be done, which survived the acceptance of the prop- 
erty sold, and gave aright of action for defects subse- 
quently discovered in such property. We have before 
seen that this claim cannot be supported in respect to 
the quality of the paper used, as that fact has been 
found by the referee adversely to the claim of the ap- 
pellant, upon evidence which we regard as sufficient to 
support his finding. The action must therefore be sup- 
ported, if it can be held to lie at all, upon the claim of 
warranty to be implied from the description of the 
work contained in the contract. We entertain no 
doubt but that this was an executory contract for the 
manufacture and sale of personal property, which, 
upon performance by the vendor, entitled the vendee 
to an opportunity of inspection, and tbe right to ac- 
cept or rejectsuch property as he should determine 
after examination. The parties have obviously so 
treated the contract, and should now be held to the 
interpretation which they have put upon it. An ac- 
ceptance by the vendee of personal property manufac- 
tured underan executory contract of sale, after a full 
and fair opportunity of inspection, iu the absence of 
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fraud, estops him from thereafter raising any objec- 


tion as to visible defects and imperfections, whether 
discovered or not, unless such delivery and acceptance 
is accompanied by some warranty of quality, mani- 
festly intended to survive acceptance. Reed v. Ran- 
dall, 29 N. Y. 358; Manufacturing Co. v. Allen, 53 id. 
515; Gurney v. Railroad Co., 58 id. 358; Norton v. 
Dreyfuss, 106 id. 90; Iron Co. v. Pope, 108 id. 282; 
Brown v. Foster, id. 387. We think the authorities 
are uniform to the effect that a deliberate, intelligent 
and intentional acceptance of property manufactured 
under an executory contract of sale, after inspection, 
precludes the vendee from claiming damages for any 
visible or discernible defect in the property sold. The 
acceptance disclosed by this case is not one to be in- 
ferred from the receipt of the property without objec- 
tion, but is founded upon an actual inspection, made 
with the view of determining the question whether 
the property should be received as a performance of 
the contract or not. We think the acceptance was un- 
equivocal, with a full understanding on the part of the 
plaintiff of its design and effect. The inspection of the 
goods was invited for the purpose of obtaining au- 
thority to deliver the goods, on behalf of the plaintiff, 
to the parties who had contracted to print and bind 
the plates into books for him. The goods were clearly 
accepted for this purpose, and they were immediately 
handed over to those parties for the performance of 
the work they had contracted todo upon them. The 
plaintiff well understood this purpose, and treated the 
contract of the defendants’ testator as having been 
performed by assuming the ownership and control of 
the property thereafter, directing the style and mode 
of binding, and making sales of the books thus bound, 
and requiring their delivery to his vendees for a period 
of nearly a year after such acceptance. Under such 
circumstances he is not at liberty to claim that there 
was no acceptance of the property sold, or claim dam- 
ages for defects in the articles so accepted. Brown v. 
Foster, supra; Lillywhite v. Devereux, 15 Mees. & W. 
285. Oct. 8, 1889. Studer v. Bleistein. Opinion by 
Ruger, C. J. Affirming 1 N. Y. Supp. 187. 


SUMMONS—SERVICE OF. — Plaintiff's affidavit, in a 
suit against a foreign corporation, alleged that defend- 
ant had property in the State, consisting of cars, office 
furniture, tickets, etc. One O. was described in de- 
fendant’s list of “ officers and agents”’ as its ‘* general 
agent, passenger department, 261 Broadway, New 
York.’’ The windows of 261 Broadway were inscribed 
with signs indicating that the office is the general 
office for the general railroad business of defendant. 
Held, that it sufficiently appeared that defendant had 
property in the State, and that O. was its “‘ managing 
agent,’’ to allow service of summons upon him, under 
Code Civil Procedure of New York, section 432, per- 
mitting service on a foreign corporation, having prop- 
erty in the State, by leaving a copy of the summons 
with its *‘ managing agent in the State.’’ The order 
in this case is not only directly sustained by the case 
of Palmer v. Pennsylvania Co., 35 Hun, 369, but is 
within the principle on which Hiller v. Railroad Co., 
70 N. Y. 224, and Pope v. Manufacturing Co., 87 id. 137, 
were decided. So far as the cases cited by the appel- 
lant hold a contrary doctrine, they cannot be approved. 
The limit service by requiring the person served, in 
case of an action against a railroad corporation, to be 
one who controls “the general and practical opera- 
tions and business of running its road,’’ would so re- 
strict the meaning of the statute as to render it use- 
less. Such an agent would naturally find his occupa- 
tion and engagement in the State where the road was 
domiciled or operated; and if his incidental presence 
in this State subjected him to process as representing 
the corporation, it cannot be supposed that the Legis- 
Jature intended to confine the remedy to him alone. 





Oct. 8, 1889. Tuchband v. Chicago & A. R. Co. Opin- 


ion by Danforth, J. Affirming 2 N. Y. Supp. 493. 


TAXATION—LIFE-ESTATE.—(1) The Revised Statutes 
of New York, part 1, chapter 13, title 2, article 1, sec- 
tiou 1, provides that every person shall be assessed in 
the town or ward in which he resides when the assess- 
ment is made, for all lands then owned by him in such 
town or ward. Laws of 1882, chapter 410, sections 814 
817, 818, relating to taxation in New York city, pro- 
vide that the commissioners between certain dates 
shall cause to be made lists properly verified, contain- 
ing the names of persons and corporations liable to be 
taxed, a description of the taxable property, and an 
appraisement of its value, and that these lists be en- 
tered in books, and kept open for correction till May 1 
and then closed. Sections 828, 829, 831, 832 require as- 
sessment-rolls to be prepared and delivered in July to 
the aldermen, who must extend on the rolls the 
amount of chargeable taxes. The Consolidation Act of 
1882, section 833, requires the aldermen on or before 
the first Monday of September to deliver the rolls to 
the receiver of taxes, together with a warrant direct- 
ing collection of the sums specified. A testator de- 
vised all his property, subject to an annuity to his 
wife, to his daughters for life, with remainder to their 
issue. Testator’s property bad been assessed to him 
before his death, and the rolls had been delivered to 
the aldermen, but the taxes had not been ascertained 
and extended on the rolls. Held, that the estate, and 
not the income therefrom going to the life-tenants, 
was liable for the taxes. We think the question in this 
case is controlled by the decision of this court in Run- 
dell v. Lakey, 40 N. Y. 513. The principle of this case 
was not affected by the subsequent decision in Barlow 
v. Bank, 63 N. Y. 399. Neither does /n re Selleck, 111 
N. Y. 284, have any bearing upon the question under 
consideration. The rule applicable to the State at 
large, as thus laid down, was applied to the analogous 
statutes relating to assessments in the city of New 
York in the case of Sisters v. Mayor, 3 N. Y. Supp. 433, 
affirmed in this court in 112 N. Y. 677. (2) The Revised 
Statutes (7th ed.), page 2298, section 27, requires execu- 
tors and administrators to pay debts of deceased in 
the following order: (1) Debts entitled toa preference 
under United States laws; (2) taxes assessed on de- 
ceased’s estate previous to his death. Held, that at tes- 
tator’s death his taxes had been ‘‘assessed’’ to him 
within the meaning of this statute, and that this stat- 
ute is also conclusive as to the liability of the estate. 
Oct. 8, 1889. Jn re Babcock. Opinion by Ruger, C. J. 


TRUSTS—MORTG AGES—FORECLOSU RE—PARTIES.— (1) 
Where a trustee fails to pay taxes and water-rates on 
the trust-estate, and the court, on petition, grants 
leave to borrow sufficient money on mortgage to pay 
such accrued arrears, in order to prevent the threat- 
ened sale of the property, a loan made by the trustee, 
and a mortgage on the trust property, executed as se- 
curity therefor, are not in contravention of the trust, 
and not void, under the Revised Statutes of New 
York, page 730, section 65, providing that, where the 
trust is expressed in the instrument creating the es- 
tate, every conveyance in contravention of the trust is 
void. (2) By a marriage settlement contract, the 
grantor conveyed a certain interest in real estate in 
trust for his intended wife during her life, to be sold 
upon her death if any issue survived her, and the pro- 
ceeds invested for their benefit, each child to receive 
his share on attaining majority ; butif no issue should 
survive her, or if the issue should all die before attain- 
ing majority, then the premises were to be conveyed 
back to the grantor; but if she survived both the 
grantor and the issue, then the trustee was to convey 
the premises, or pay the proceeds of a sule thereof to 
her absolutely. Held, thatason of the grantor and 
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beneficiary, though of age, had a mere contiugent in- 
terest, and was not a necessary party to a suit to fore- 
close a mortgage executed by the trustee during the 
life of the beneficiary. Second Division, Oct. 8, 1889. 
United States Trust Co. v. Roche. Opinion by Fol- 
lett, J. Reversing 41 Hun, 549. 


VENDOR AND PURCHASER — VENDOR'S TITLE.— De- 
fendants made a contract for the sale of land to plain- 
tiff, who agreed to assume a certain mortgage out- 
standing against it. Defendants’ title rested on a deed 
to them, which recited that the grantor was seized in 
his own name, but in the right of, and for the use and 
benefit of, a certain firm. The grantor held under a 
proper deed to himself. A judgment was recorded 
against him while the title was in him, but there was 
parol evidence that he had purchased with money of 
the firm, and held the land as firm property. Plaintiff 
refused to take a conveyance on account of the judg- 
ment lien. Held, that defendants could not give title, 
and plaintiff could recover a partial payment made. 
It is familiar law that an agreement to make a good 
title is always implied in executory contracts for the 
sale of land, and that a purchaser is never bound to 
accept a defective title, unless he expressly stipalates 
to take such title knowing its defects. His right to 
an undisputable title clear of defects and incumbrances 
does not depend upon the agreement of the parties, 
but is given by the law. Sugd. Vend. (13th ed.) 14; 
Rawle Cov. 430; Burwell v. Jackson, 9 N. Y. 535; 
Delavan v. Duncan, 49 id. 485. Within the meaning 
of this sale, at least according to the decisions in this 
State, a good title means, not merely a title valid in 
fact, but a marketable title, which can again be sold 
to a reasonable purchaser, or mortgaged to a person 
of reasonable prudence as a security for the loan of 
money. A purchaser will not generally be compelled 
to take a title when there is a defect in the record 
title which can be cured only by a resort to parol evi- 
dence, or when there is an apparent incumbrance 
which can be removed or defeated only by such evi- 
dence; and so far as there ure any exceptions to this 
rule, they are extraordinary cases, in which it is very 
clear that the purchaser can suffer no harm from the 
defect or incumbrance. Swayne v. Lyon, 67 Penn. St. 
436; Dobbs v. Norcross, 24 N. J. Eq. 327. If the plain- 
tiff had been a purchaser at a judicial sale, and this 
had been a proceeding against him to compel him to 
take the title, or a proceeding by him to be relieved 
from his purchase, and to have his deposit refunded, 
it cannot be doubted that the title would have been 
held so defective or doubtful that the court would 
have granted him relief. Jordan v. Poillon, 77 N. Y. 
518; Fleming v. Burnham, 100 id. 1; Toole v. Toole, 
112 id. 333; Ferry v. Sampson, id. 415. If the vendors 
here had brought an action against the vendee to 
compel specific performance of this contract, it is 
equally clear that they would have failed in the action. 
The court would not compel the vendee to take the 
title with the cloud of this incumbrance resting 
thereon. Marlow v. Smith, 2 P. Wms. 201; Sloper v. 
Fish, 2 Ves. & B. 149; Shapland v. Smitb, 1 Brown Ch, 
75; Jeffries v. Jeffries, 117 Mass. 184; Seymour v. De 
Lancey, Hopk. Ch. 436; Hinckley v. Smith, 51 N. Y. 
21; Freetly v. Barnhart, 51 Penn. St. 279; 3 Pom. Eq. 
Jur., § 1405. But this is an action at law, and it has 
sometimes been held that the distinction between good 
and marketable titles is peculiar to courts of equity; 
that it is unknown in courts of law; and that there 
the question is, simply, is the title good or bad? The 
earliest case which has come to our attention holding 
such a doctrine is Romilly v. James, 6 Taunt. 274 (de- 
cided in 1815). That was an action to recover back 
the deposit paid on a contract for the purchase of 
lands, upon the alleged insufficiency of the title ten- 
dered, and there Gibbs, C. J., said: “It is said that 





the plaintiff will have made out Is claim to recover 
back his deposit if a cloud is cast on the title. That is 
not so in a court of law. He must stand by the judg- 
ment of the court as they find the title to be, whether 
good or bad; and if it be good in the judgment of a 
court of law, he cannot recover back his deposit. If 
he had gone into a court of equity, it might have been 
otherwise. I know a court of equity often says: ‘This 
is a title which, though we think it available, is not 
one which we will compel an unwilling purchaser to 
take;’ but that distinction is not known in a court of 
law.’’ In that case however there was no question of 
fact depending upon parol evidence. The sole question 
was one of law—whether a devisee took a defeasible 
fee-simple with an executory devise over, or an estate 
tail; and the court held that he took an estate tail, 
and that therefore the vendor could, as matter of law, 
make a good title. The vendor clearly had such a title 
as a court of equity would now compel a purchaser to 
take. In Sugden Vendors (13th ed.), 332, it issaid: “A 
court of law can of course decide upon the validity of 
a title, however ambiguous or doubtful the construc- 
tion may appear to be. Whether courts of law were 
at liberty to follow in the footsteps of equity, and to 
hold that a title may be too doubtful to be forced ona 
purchaser, is a question upon which eminent judges 
have differed with each other and even with them- 
selves. But it appears to be ultimately settled that 
courts of law cannot adopt the equitable rule, and are 
bound to decide the legal question upon which the 
right to recover must depend.’’ The learned author 
here evidently had in mind titles depending upon dis- 
puted questions of law, which acourt of law could cer- 
tainly and finally solve, but not titles depending upon 
questions of fact to be solved by parol evidence of wit- 
nesses, and which in the absence of the parties to be 
bound, could never be said to be finally settled ; and he 
cites, as authority that a purchaser will be entitled to 
a marketable title at law, Hartley v. Pehall, Peake, 131; 
Wilde v. Fort, 4 Taunt. 334; Curling v. Shuttleworth, 
6 Bing. 121, and as authority that he is entitled at law 
to only a good title, although not marketable, Boyman 
v. Gutch, 7 Bing. 379; Oxenden v. Skinner, 4 Gwil. 
Tit. Cas. 1573; Maberley v. Robins, 5 Taunt. 625; 
Rowilly v. James, 6 id. 274. In Jeakes v. White, 6 
Exch. 873, decided in 1851, the action was brought to 
recover the expenses incurred by the plaintiffs in in- 
vestigating the defendant’s title to mortgage certain 
lands, and the plaintiffs recovered. Pollock, C. B., 
writing the opinion of the court, said: ‘* The question 
really is, whether this was such a title as a vendee has 
a right to expect, and which would justify him in con- 
cluding the purchase. We think that where a question 
arises between parties who are about to enter into the 
relationship of vendor and vendee, as to the meaning 
of a good or sufficient title, there must be such a title 
as the Court of Chancery would adopt as a sufficient 
ground for compelling specific performance.” In Sim- 
mons v. Heseltine, 5 C. B. (N. 8S.) 555, decided in 1858, 
after the thirteenth edition of Sugden on Vendors 
was published, it was held that, when the ability of 
the vendor to make a good title to a purchaser of the 
premises sold depends upon a doubtful question of 
fact or of law, the title will not be deemed a good or 
sufficient title as between vendor and vendee. There 
A. bought certain premises, the description of which 
in the particulars included a stall, which was claimed 
by the purchaser of the adjoining house under the 
same vendor, and it was doubtful as a matter of 


fact whether the description had been corrected at the 
time of the sale to A. so as to exclude the stall, and 
as a matter of law, whether the stall was included in 
the conveyance to the purchaser of the adjoining 
premises; and a court of equity had refused to decree 
specific performance against A., and it was held that 
A. was entitled to receive back bis deposit and inter- 
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est, and the expenses of investigating the title in an 
action at law against the vendor. So we do not per- 
ceive how it can be said that the law has been finally 
settled in England according to the text of Sugden. 
In this State, in O'Reilly v. King, 2 Robt. 587; Church 
Home v. Thompson, 52 N. Y. Super. Ct. 321; Bayliss 
v. Stimson, 53 id. 225, the New York Superior Court 
held that, in an action by a vendee of real estate 
against the vendor to recover back a deposit made on 
account of the purchase-price, it was not sufficient for 
him to show that the title tendered was doubtful, but 
that he was bound to show that it was in fact bad, and 
that the doctriue of equity courts as to marketable 
titles had no application. The latter case was affirmed 
in this court, not upon the law however as announced 
in the court below, but upon the ground that the ob- 
jections to the title were baseless. There is also some 
countenance for the doctrine of the Superior Court 
cases cited in the opinion of Folger, J., in Murray v. 
Harwuy, 56 N. Y. 337. There however the learned 
judge was of opinion that upon the facts a court of 
equity would have adjudged specific performance 
against the vendee, and it is clear that whenever such 
is the case the vendee cannot, in a court of law, re- 
scind the contract, and recover back a payment of 
purchase-money. It has been settled in Pennsylvania 
that a vendee can defeat an action at law, brought by 
the vendor for an installment of purchase-money 
under an executory contract for the sale of lands, by 
showing, not that the title tendered is actually bad, but 
that it is doubtful and unmarketable. Colwell v. Ham- 
ilton, 10 Watts, 413; Ludwick v. Huntzinger, 5 Watts 
& S. 51; Swayne v. Lyon, 67 Penn. St. 436. In Allen 
v. Atkinson, 21 Mich. 351, an action at law, Cooley, J., 
said: ‘* The vendee had an undoubted right to a good 
title, and to a deed with proper covenants; and he had 
a right also to insist that the title should be a market- 
able one, not open to reasonable objection.’ The case 
of Church Home v. Thompson, supra, came to this 
court and the judgment was here affirmed upon the 
facts (108 N. Y. 618), but the doctrine of the Superior 
Court cases above cited, as well as that of Romilly v. 
James, supra, was distinctly repudiated. Peckham, 
J., writing the opinion, here said: ‘* We disagree with 
the court at General Term upon the necessity in such 
a case as this of showing that the title is absolutely 
bad. We think that if there were a reasonable doubt 
as to the vendor's title, such us to affect the value of 
the property, and to interfere with the sale of the land 
to a reasonable purchaser, the plaintiff's cause of action 
would be sustained.’’ While what was thus said was 
not necessary to the decision of that case, it is more 
thana mere dictum. The opinion, concurred in by the 
entire court, was written toset right what was deemed 
an erroneous view of the law taken in the court below, 
and which might otherwise have been supposed, from 
the opinion or the judgment, to have received the ap- 
proval of this court. It has sometimes been said that 
the reason why acourt of equity will not compel an 
unwilling vendee of real estate to take a title, which 
although good is not marketable, is that such a court 
is not competent to decide, or is, at least, unwilling to 
decide, doubtful questions of law and fact in such 
cases, at the hazard of what might afterward be deter- 
mined in a court of law. Rawle Cov. 433, note. Courts 
of law, with jurors as triers of the issues of fact, were 
deemed more competent than courts of equity to solve 
the doubts; but whatever foundation the reason may 
once have had, it has none now in this State, since the 
union of law and equity in the same courts, and since 
equitable defenses can be set up in legal actions. 
Courts, in equitable actions, are just as competent 
here to deal with both the law and the facts of a case 
as they are in legal actions. If the conscience of a 
judge in an equitable action needs information, he can 
obtain the findings of ajury by submitting the issues 





of fact to them. So now there is no longer any reason 
whatever for the distinction which some judges have 
made as to marketable titles in courts of law and 
equity. Ifa vendor cannot, by an action for specific 
performance, compel a vendee to take aconveyance of 
land because the title is doubtful and unmarketable, 
why should he be permitted to compel him, in an 
action at law, to pay for the land, both actions being 
triable in the same tribuual? Why should a purchaser 
be compelled to pay for a title which he is not bound 
totake? If a vendee who has paid part of the par- 
chase-money sues to recover it back because the title 
tendered to him is unmarketable, the vendor in the 
same action can set up as an equitable defense or 
counter-claim a cause of action for the specific per- 
formance of the contract (Moser v. Cochrane, 107 N. 
Y. 35), and it would be quite an absurd administration 
of the lawif the same court, at the same time, and 
upon the same evidence, should deny the defendant 
specific performance, on the ground that his title was 
doubtful and unmarketable, and yet permit him to re- 
tain the purchase-money because his title was in fact 
good, although doubtful and unmarketable. Dealings 
in real estate generally involve large pecuniary values, 
and large amounts are frequently invested in buildings 
and other improvements. The law is such that an ad- 
verse claim need not be asserted for many years, until 
after time has closed the mouths of living witnesses 
and destroyed ancient muniments of title. For many 
purposes a doubtful title is a worthless title. Hence 
it is generally the expectation of vendees, entering 
into executory contracts for the purchase of land, that 
they will receive a good title not only, but one free 
from reasonable doubt and damaging infirmity; and 
such a title it must be assumed that every fair, honest 
vendor expects to give, unless he is freed from the ob- 
ligation by some express stipulation in the contract; 
and this understanding should be respected and en- 
forced by both courts of law and of equity. As said 
by Selden, J., in Burwell v. Jackson, 9 N. Y. 535: 
** Executory agreements for the purchase of lands are 
frequently made under circumstances which afford 
neither time nor opportunity for a thorough examina- 
tion, and the purchaser cannot be presumed, prior to 
entering into such an agreement, to have investigated 
the title.” He pays his money in reliance upon the 
understanding that he is to have a title both good and 
marketable, and if the vendor does not tender him 
such a title, there is absolutely no reason why he 
should not receive back the money paid, and he should 
not be compelled to take an unmarketable title at the 
peril of losing what he has paid. Take the case where 
a vendee has made an executory contract of sale, paid 
the entire purchase-price, and the vendor at the time 
of performance by him, tenders a title which, by the 
record, appears to be in another, and yet where he can 
show, by parol evidence, a lost deed or will vesting 
him with the title—shall the vendee be compelled to 
lose the money paid, or take an infirm and, for many 
purposes, a worthless title? It is true that even courts 
of equity have in some cases compelled purchasers to 
take title resting upon adverse possession; but in such 
cases the adverse possession was established beyond 
any reasonable doubt. It is a fact usually open and 
notorious, and generally known to many witnesses. 
Such a title is strengthened by every passing hour. 
Such cases bear little analogy to one like this, where 
the lapse of time operates in a different way, and may 
speedily wipe out the only evidence competent to cure 
or remove the defect in the title tendered. Here 
Barnes insists upon his lien, and refuses to cancel it. 
The vendors should be at the expense of clearing the 
title of this cloud, and it is not just that they should 
cast that burden upon the vendee, and require him to 
take an unmarketable title. Oct. 8, 1889. Moore v. 
Williams. Opinion by Earl, J. Affirming 23 J. &8S. 116. 
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WILLS — FRAUD AND UNDUE INFLUENCE. — The 
testator had assigned to the son of his nephew a cer- 
tain mortgage, with written authority to sell the same, 
agreeing to give him a part of the proceeds of such sale. 
He made a will bequeathing asum of money to each 
of the children of such nephew, but provided that such 
bequests should be void unless the mortgage was reas- 
signed to his executors within a given time. He sub- 
sequently served a written notice upon the assignee of 
such mortgages revoking his authority, and upon learn- 
ing thereafter that transactions had taken place by 
which the assignee and his sister’s husband had real- 
ized part of the value of the mortgage, he revoked by 
a codicil the bequests formerly made to such assignee, 
and the other children of his nephew. Held, that 
there being no evidence that testator was induced 
by fear, fraud, or undue influence to make the change, 
there was no ground to contest the validity of the 
codicil. Oct. 8, 1889. Ross v. Gleason. Opinion by 
Danforth, J. Affirming 44 Hun, 626. 


_—_.—___. 
THE COW AND THE MAPLE SYRUP. 


Busi v. BRAINARD. (1 Cow. 78.) 


{An action will not lie for carelessly leaving maple syrup 
in one’s uninclosed wood, whereby the plaintiff’s cow, being 
illegally suffered to run at large, and having strayed there, is 
killed by drinking it.] 


One Brainard owned a favorite cow, 

With placid eyes and gentle brow, 
Renowneé for milk—he called it ‘* milch.” 
Her coat was smooth and soft as silch; 

A star upon her forehead lay, 

Appropriate to her milky way ; 

Her voice was noticeably low— 

It necessarily was so; 

With care that each good wife adorns, 

She kept the buttons on her horns, 

Old Brainard loved her like a sister; 

And several little Brainards kissed her, 

Or tweaked her tail or punched her udder 
With boldness that would make one shudder. 
She never kicked, not e’en when man 
Stripped her for his small tin god, Pan; 
She was--to paraphrase the poet’s line— 

A little more than kin nor less than kine, 


Bush owned a lot of wooden cows, 
Which had no need to drink or browse, 
Nor of restraint by rope or rail, 

Nor spoiled the milk by switch of tail; 
For he possessed a sugar bush, 

Where he a thriving trade did push 

By maples for their rich juice boring, 
And the sweet stream in buckets storing; 
No patriot he, for every season 

Still found him meditating trees on; 
So he was rocked in luxury’s lap, 

And had a fortune on the tap. 


This bush was destitute of fence, 

But as there was no evidence 

Of any law to keep it closed, 

His syrup Bush left there exposed. 

Now Brainard's cow did often range 
This bush in search of pasture strange 
Beyond her strict-appointed pale, 

Quite undeterred by wall or rail, 

As Bush well knew ; but though no dolt, 
He quite forgot that cows would bolt 
This article of commerce staple, 

Drawn from the smooth-bark sugar-maple. 


At length, when Moolly in the grove 
In search of provender did rove, 
She found this palatable drink, 
And hanging o'er the fatal brink, 
So greedily did Moolly suck it, 
That giving one convulsive cough, 
She speedily did ‘* kick the bucket," 
And lay completely ** sugared off.” 





Brainard sued Bush for negligence 
In keeping bush without a fence, 
Or leaving syrup without care 
Well knowing that his cow ran there. 
Savaceg, C. J. 
This case to us presents two views,— 
Two horns between which we must choose. 
This sugar-Bush did very wrong 
To leave his Syrup there so long, 
Knowing that cows in search of pasture, 
Might thereby meet with sore disaster. 
THE OTHER JUDGES. 
Oh, Bush deserves much to be blamed, 
He really ought to be ashamed! 
He should have known that cattle lap 
Inviting liquids.— Verbum sap. 
Savaag, C.J. 


But then again, though it was shown 
That Bush knew Brainard’s cow frequented 
His sugar-bush, it is not known, 
From evidence, that he consented. 
THE OTHER JUDGES. 


Yes, circumstances cases vary; 
This may excuse the harm to dairy. 


Savaae, C. J. 


And then, what’s more conclusive still, 
There is no by-law of the town 
Permitting cattle at their will 
At large to wander up and down. 
THE OTHER JUDGES. 


Ah! this is quite another story; 
’Tis negligence contributory. 
Savaae, C. J. 
The law doth measure not degrees 
Where both the parties careless are; 
Betwixt the cow and maple trees, 
Damnum absque injuria. 
ALL TOGETHER. 


So this decree we ratify; 
That Brainard pay the cost. 
Perhaps it may him gratify 
That Bush his syrup lost; 
And obiter, we can’t discover 
How Bush can e’er for it recover. 
THE REPORTER. 
A less poetic version, I'll allow, 
You'll find reported in the 1st of Cow. 
—Irving Browne, in The Green Bag. 





CRIMES AGAINST CRIMINALS. 


"N'Y HE subject of Mr. Ingersoll’s address before the 

next annual meeting of the New York State Bar 
Association will be “ Crimes Against Criminals,” in- 
stead of ** Imperfections of the Common Law,” as an- 
nounced in last week’s LAW JOURNAL, Col. Ingersoll 
having decided upon another subject. 

A meeting of the general committee of arrange- 
ments will take place in the rooms of the association, 
Capitol, Albany, Thursday, December 12, at 12 o'clock 
noon, to complete the arrangements for the annual 


meeting. 
MATTHEW HALE, 


Chairman. 
———__>—__—_—- 


NEW BOOKS AND NEW EDITIONS. 


BENJAMIN ON CONTRACT. 

The general principles of the law of contract in the form of 
rules for the use of students. By Reuben M. Benjamin, 
Professor of Law in the Illinois Wesleyan University. 
Bloomington, Ill. R. M. Benjamin. 

In this duodecimo of 180 pages the essential princi- 
ples of the law of contract are admirably stated, with 
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enough cases to illustrate and not enough to confuse. 
The work has already been adopted as a text-book in 
the Albany Law School, and we would recommend it 
to all students as the very best of the kind. 


TIEDEMAN ON COMMERCIAL PAPER. 

Any work by the author of the excellent treatise on 
Limitations of Police Power is entitled to a respectful 
reception. The author claims a superiority for this 
work on the ground that it is the only one on this sub- 
ject in one volume. But inasmuch as the book is 
three and a half inches thick, he surely cannot plume 
himself on that score, unless it may be in respect to 
the price. We have looked at the work sufficiently to 
be assured that it is sufficiently large for a general 
treatise on this topic, that the principles are well ex- 
pressed and judiciously discussed, and that the cita- 
tion of cases is discriminating. It is to be recom- 
mended to all who do not care to buy three volumes. 
Published by F. H. Thomas Co., St. Louis. 

———_ > 
NOTES. 


GENTLEMAN writes us: ‘A subscriber will be 

obliged by information as to the correct title and 
the publisher's name of two books cited in last year’s 
“Law JoURNAL.” The one citation was in the issue 
of November 3 (1888), at page 350, and the book quoted 
was styled ‘* Leaming & Spicer.’ The other reference 
has been mislaid, but the book was thus named ** Com- 
parative Constitutional Law by Crane & Mosses.’’ 
(*‘ Leaming & Spicer’’ refers to acollection of the pro- 
prietary laws of New Jersey, republished by Honey- 
man & Co., Somerville, N. J., in 1881. The original 
volume is so scarce that it has brought above $100. 
The other reference we cannot trace at present.— Ep. 


In Northern v. Williams, 6 La. Ann. 579, the ques- 
tion was of delivery of cotton on the levee at New Or- 
leans. There was ‘“‘a custom of the cotton-pickers to 
pick from the bales what they considered damaged 
cotton, and to retain that as their own, in addition to 
their charges.”" The court said: ** We think that such 
a custom conflicts too much with that state for which 
we should daily pray, ‘ Lord, lead us not into tempta- 
tion;’ and that it isa custom which would be more 
honored in the breach than in the observance.” Com- 
menting on the defendant’s feeble efforts to rescue the 
cotton from the rain and mud, the court observed that 
** they wear too much the aspect of the husband, lately 
reported, who stood upon the deck of the vessel, and 
reproached the mate and men for not buffeting more 
lustily the surges of the sea, to save his wife and child 
who had fallen overboard.” In regard to that custom, 
the judge might well have exclaimed, with Shakes- 
peare: ‘‘By these pickers and stealers!’’ Apropos, 
it was held, in Com. v. Doane, 1 Cush. 5, that the tak- 
ing of oranges by the crew from boxes on a vessel 
while in transit was larceny, although customary. 


——_>—__—_ 


COURT OF APPEALS DECISIONS. 


HE following decisions were handed down Tues- 
day, December 3, 1889: 

Orders of General and Special Terms reversed and 
motion granted with costs to the appellant of appeal 
to General Term and to this court, and $10 costs of 
motion — Charles H. Wood, appellant, v. William 
Mitchell; Robert Parkinson, respondent, v. Same.—— 
Order and judgment of General Term affirmed, with 
costs, with leave to defendants to answer within 
twenty days upon payment of costs in all courts since 
the demurrer—Robert Fitch Shepard et al., respond- 
ents, v. Manhattan Railway Company.— Judgment 
reversed and judgment ordered for the defendant on 
the demurrer, with leave to plaintiff to amend upon 





payment of the costs in the action in all the courts— 
Jane'S. Avery, respondent, v. Equitable Life Assurance 
Society of the United States.—— Motion to correct 
calendar granted without costs. Peter Gillen, appel- 
lant, v. Tucker aud Parker Cordage Company; Walter 
M. McKinney, an infant, respondent, v. Long Island 
Railroad Company.——Motion granted without costs 
—Carrie Weil, an infant, v. Dry Dock, East Broadway 
and Battery Railway Company; James Dorman, ad- 
ministrator, respondent, v. Broadway Railway Com- 
pany of Brooklyn.—Motion denied without costs— 
Marine Bank of Buffalo v. Butler Colliery Company. 
— Motion to dismiss granted with costs — Wm. B. 
Slocum, appellant, v. Catharine Domol and another; 
Same v. Wm. C. Veghte, administrator, ete.———Motion 
for rearguments denied with $10 costs—John A. Post 
et al. v. Matilda Weilarx; Same v. Adolph Bern- 
heimer.— Motion to open default. Ordered, that on 
return to this court of remittitur in this case the de- 
fault be set aside on payment of $20 to the attorneys 
for the respondent and the case placed on present 
calendar for argument. Printed copies of cases to be 
served within ten days from December 5. The court 
below is requested to return the remittitur to this 
court—Theodore Vetterlein et al., appellants, v. Demas 


B. Dewey et al.—Motion to allow sureties to justify 
denied, $10 costs — Wm. H. Dole and another, appel- 
lantsa, v. Charles D. Belden.——Motion to correct re- 


mittitur and for reargument. Motion to correct re- 
mittitur and the motion for reargument denied with 
$10 costs of motion; but the remittitur shall be so 
amended as to direct costs of the appeal in this court 
to be paid by the appellant to the executors and trus- 
tees of Joseph Colwell—Wm. Delama et al., executors, 
etc., v. S. S. Hepworth et al.— Motion to amend 
remittitur. Ordered, that the remittitur be amended 
so astoread: The judgment of the Special Term is 
modified by striking therefrom the words, *“ the de- 
ficiency shall become a debt of the estate, to be paid 
by the executrix and trustee, as other debts of the es- 
tate are to be paid,’’ and inserting the words, ‘ such 
deficiency in excess of current expenses beyond the 
moiety of income charged with their payment shall be 
charged upon the moiety of income given to the 
widow,” and as modified affirmed, with costs to all 
parties who filed briefs on appeal to this court; one 
bill only being allowed to each attorney or firm filing 
such briefs, payable out of the estate, except as allowed 
in this order. The other motions made in the case 
are denied—Harlin J. Woodward, by guardian, appel- 
lant, v. Julia L. James, individually and as executrix. 
— Appeal dismissed with costs — Ann Duffy v. 
Michael Duffy, respondent, Rosanna Hughes et al., 
appellants. 
SEcoND DIVISION. 

Judgment affirmed with costs—Elvira J. Bennett, 
respoudent, v. Oliver Bennett, appellant; Acalus L. 
Palmer et al., respondents, v. Great Western Insur- 
ance Company, appellant; Helen D. Adams, respond- 
ent, v. Irving National Bank, appellant.——Judgment 
reversed, new trial granted, costs to abide event — 
Charles H. Hunter, respondent, v. New York, Ontario 
and Western Railroad Company, appellant; William 
Kayton et al., appellants, v. Aaron Barnett et al., re- 
spondents.—Motion to reserve on calendar until de- 
cision of a motion at General Term denied without 
costs—Irving Dwight v. Harriet E. Roberts; Sarah J. 
Hanil v. Harriet E. Roberts. ——Motion to revive and 
continue case in name of Mary Powers, individually 
and as executrix, granted without costs—George J. 
Leslie, as trustee for Frances A. Leslie, respondent, v. 
Manhattan Railway Company, appellant.—— Motion 
denied with $10 costs—Charles Robinson, appellant, v. 
Hugh J. Jewett, receiver, respondent.—- Motion for 
reargument denied— Hugh Tighe, respondent, v. James 
Morrison, appellant. 
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CURRENT TOPICS. 


N view of the recent desperate attempts by the 
newspapers to procure legislation granting them 

the right to libel people without much, if any, 
restriction or responsibility, it is instructive to 
note a recent blackmailing case in Buffalo. Two of 
the leading New York city newspapers and some in 
Chicago contained simultaneously an infamously 
false and foul attack on the character of a female 
member of the family of one of the most honored 
and respected judges of the Supreme Court. It 
turns out to have been the work of two disappointed 
blackmailers at Buffalo, who calling themselves a 
“news syndicate,” furnish to “forty leading news- 
papers from Maine to California and from Chicago 
to New Orleans,” dishes of scandal about prominent 
families, so gross and absurd that the local press 
would spurn them. The precious scoundrels in 
question, taking advantage of the fact that the 
judge had just sailed for Europe, guardedly ap- 
proached the family, stated their pretended dis- 
covery, and their retainer to promulgate it, and 
offered to suppress it for $200, just the price which 
their lies would fetch them from these great pur- 
veyors of filth. Although the head of the family 
was gone, they reckoned without their host, for 
there were two lawyers left in it, who scouted the 
proposal, and with their business partner hunted 
down the authors of the scheme, and had them in- 
dicted for blackmail and in jail within two hours. 
There they are, as we write, unless they are in the 
State prison, and in prison let them rot, covered by 
the muck-rakes of their own nastiness, the scorn of 
every high-minded man and every modest and sym- 
pathetic woman in the State. But what about the 
base mechanics who set in motion these dirty tools 
—the New York Herald and World and the other 
“great dailics,” who employ such creatures to col- 
lect or concoct such libels, and then spread their 
lies before the eyes of millions of readers — power- 
ful arbiters of public opinion and conservators of 
morals and decency, willing to pay $5 apiece for 
toothsome scandals on innocent and helpless women 
and scatter them broadcast, without investigation, 
without even knowing the authors, recklessly, wan- 
tonly, venally, to coin a few dirty coppers and 
“increase the circulation!” In our opinion, Judas 
was an honorable fellow compared with the World 
man, for at last he rejected the blood-money, and 
went out and hanged himself. No wonder that the 
Herald man hides in Europe, fearing the fist of out- 
raged brothers or the rawhides which saltier-wise 
formed his father’s fitting and only coat-of-arms! 
And these are the men who demand more license! 
— liberty to publish ‘‘ the news” without liability 
unless personal malice can be proved! It is high 


Vor. 40— No. 24. 





time that newspaper editors and owners should be 
taught that mere family scandals are not legitimate 
news, whether false or true. It is true, and ’tis pity, 
that the nastier the newspaper the larger its patron- 
age. The dirtiest newspaper in any town, which it 
would make any decent man blush to think of hav- 
ing found on his body when dead, has always a 
larger circulation than all the reputable newspapers 
in that town put together. ‘Town Topics” in the 
city of New York, which like the vulture, subsists 
on garbage and carrion, is bought by men in broad- 
cloth and slyly read by women in satin, and has a 
great audience. But no matter. If there is such 
an unholy and unhealthy passion in the community, 
the Legislature should be sedulous, if not to curb 
it, at least not to loosen rein upon it. It is a poison 
as demoralizing as alcohol or opium. It rejoices us 
to learn that the course pursued by the Buffalo fam- 
ily meets the hearty approval of their fellow citi- 
zens. It was a painful duty, and few would have 
had the pluck to perform it. It is said that the 
scoundrels in question have met with some success 
in their vile levies on other families, and there is 
all the more need of a stand against them. The 
swift and severe punishment of these wretches will 
be a wholesome lesson to others of their sort, and 
perhaps sound a note of warning which powerful 
and unscrupulous newspaper people will regard. 
We can tell these people that all men will not 
always be so self-collected and considerate of the 
laws as the maligned family in this case, and that 
some day some man whose wife or daughter or sis- 
ter is thus libelled will spurn the slow and uncer- 
tain processes of the law, and take the law into his 
own hand with bludgeon, or cowhide, or pistol; 
and what jury would not spring to acquit him? 
The newspapers are standing in their own light by 
these disgraceful practices, and by struggling for 
greater license. A few may prosper as sinners pros- 
per, but every decent journal must deprecate them. 
From a remarkably well-considered and well-ex- 
pressed editorial in the Buffalo Courier on this topic, 
we extract the following: ‘‘ The men who have been 
sending dispatches from Buffalo to forty papers 
(more or less) have little acquaintance and no stand- 
ing here, and it is probable that not a single person 
connected with the management of any of the 
papers which they serve has ever seen them or has 
the least knowledge as to their truthfulness, their 
accuracy or their character in any respect. Yet 
these unknown adventurers are permitted to send 
for publication in these papers the gravest charges 
against the honor of men and the virtue of women. 
Not only every newspaper man, but every honest 
man and woman whatever, knows instinctively that 
this is wrong. Itis indeed an infamous wrong, and 
every scrupulous and conscientious newspaper man, 
making it his chief concern that falsehood and mal- 
ice shall be kept out of his own paper, is filled with 
shame and indignation that such things should be. 
It was such work that gained for a famous news- 
paper the title ‘The Satanic Press,’ and for such 
work it is a fitting title.” 
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At last our heart’s desire and longing is satisfied. 
The 7Zimes has answered our question as to why the 
people demand that the Court of Appeals should be 
Democratic on account of constitutional questions. 
Here is its ‘‘ answer:” ‘‘ Finally our esteemed legal 
contemporary persists in repeating the question 
why we should prefer to have Democratic judges 
elected to every court that may have to determine 
cases of constitutional law. Volumes might well be 
written in answer to that question, and if we were 
editing a law journal we might take time and space 
enough to expound the subject thoroughly. But it 
is enough to say here that the reason we prefer 
Democratic judges to decide constitutional ques- 
tions is because the tendency of Democratic thought 
is toward a strict construction of the Constitution, 
while the tendency of anti-Democratic thought is 
toward a loose and latitudinarian construction. 
The Law Journat affects on this subject an ignor- 
ance of which we are quite sure it is not really ca- 
pable, and to attempt to remove it would be a waste 
of words.” We do not see that there is any thing 
here to discuss. Our acute friend must have smiled 
as he penned his answer. The idea that the rank 
and file of the Democratic party deliberately prefer 
Democratic judges on account of their preference of 
‘* strict construction ” is enough to make an ascetic 
laugh. But we still feel that morbid curios- 
ity to know what constitutional question has 
ever arisen, or could possibly arise, which should 
demand strict constructionists. We regret that the 
Times will not join us in denouncing the ‘‘snap” Court 
of Appeals scheme. It has ‘‘not the slightest objec- 
tion” to it. One would suppose that such a strict 
constructionist would rebuke a trick — ‘‘ Republi- 
can,” the Times says —by which the mandate of 
the Constitution requiring judges to be elected was 
defeated. The Zimes need not praise the governor 
for appointing four Republicans. In common de- 
cency, he could not have taken more than one from 
any judicial district, and this necessitated his action. 
Otherwise he, asa strict constructionist, would doubt- 
less have made a court of Democrats to meet these 
great “constitutional " emergencies. It is true that 
if the new judges had been elected more Democrats 
might have been chosen. We do not complain of it. 
But possibly these particular Democrats might not 
have been elected, or even nominated. The point 
we emphasize is, that in a court necessarily perma- 
nent, the people should choose the judges by popular 
election. The Times’ apology about Judge Learned 
seems flimsy. He was pre-eminently the man for the 
place. 





The president has made an excellent appointment 
to the Supreme Court bench in the person of David 
J. Brewer. Mr. Brewer is fifty-two years old, grad- 


uated at the Albany Law School in 1858, was judge 
of the Supreme Court of Kansas for fourteen years, 
and has been judge of the Federal Circuit Court of 
the eighth circuit for five years. He is a man of 
vigor, learning and sound sense, and of fitting ex- 
perience, 








The London Law Times announces in a leading 
independent paragraph: ‘‘ Judicial salaries in Amer- 
ica are the same now as they were seventy years 
ago.” This is misleading. It is probably true only 
of North Carolina, in regard to which this state- 
ment was made by Mr. Battle in his paper, recently 
reviewed in this journal, and whence the Times 
probably derived its information. But it is about 
one-fortieth right, and that is pretty good for an 
English writer on ‘‘America.” 


The same journal also remarks: ‘‘An American 
court has been at some trouble to lay down that a 
murderer cannot take under the will of his victim.” 
We hope the Court of Appeals of New York will 
recover from this sneer. The doctrine seemed so 
susceptible of doubt that two of the judges dis- 
sented on statutory grounds. 


Our valued hyperborean correspondent, Mr. R. 
Vashon Rogers, writes: ‘‘I hope you have noticed 
that we in Ontario had our jirst snow last week, 
while Dakota, Colorado and your general West were 
snowed up weeks ago. Apropos of John D. Law- 
son, p. 422.” This is simply an extra inducement 
which we hold out to Canada for annexation — her 
inhabitants can occasionally freeze to death in 
‘‘America ” just as easily as at home. 


We are invited to aid in the establishment of a 
“permanent Eastern New York Fair,” at which we 
may exhibit our ‘‘ implements, and receive the bene- 
fit from competition.” If we ran a political jour- 
nal, we might possibly have a ‘‘ tool” to exhibit in 
the person of the editor, but we are not aware that 
we have any thing coming within the purview of 
the circular. 





NOTES OF CASES. 





N Reg. v. The Bishop of London, Queen’s Bench 
Division, June 1, 1889 (60 L. T. Rep. [N. 8.] 
889), a representation was made to the bishop of 
London that the dean and chapter of St. Paul’s had 
introduced into that cathedral, and set up upon the 
reredos an image of our Lord upon the Cross in a 
conspicuous position immediately above the Com- 
munion table, the figure of our Lord being of the 
height of five feet, and the image having the ap- 
pearance of an altar crucifix as was used in the 
Church of England immediately before the Refor- 
mation, and had also introduced and set up an im- 
age representing the Blessed Virgin Mary with the 
Child in her arms in a conspicuous position a few 
feet above the first-mentioned image, the figure of 
the Blessed Virgin being of the height of five feet 
six inches, and that each of the said images tended 
to encourage ideas and devotions of an unauthor- 
ized and superstitious kind, and was unlawful, and 
was a decoration forbidden by law. The bishop of 
London was of opinion that proceedings should not 
be taken, for the reason that the main question of 
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principle, viz., as to whether such images had any 
tendency to idolatry had been decided in Phillpotts 
v. Boyd, 32 L. T. Rep. (N. 8.) 73; L. R., 6 P. C. 
435, and that litigation kept up irritation and party 
strife, embittered men’s feelings, and inflicted much 
mischief on the church. Held (Pollock, B., dissent- 
ing), that the bishop had not an absolute discretion 
as to whether proceedings should be taken on the 
representation, and that the reason given by the 
bishop was not a sufficient reason within the mean- 
ing of the statute. Lord Coleridge, C. J., said, 
among others: ‘‘The only real importance, or at 
any rate, the great and general importance, of 
this case to my mind is that if my view be correct, 
the supremacy of law will at least be to some extent 
established over all the subjects of the queen. I 
think it very mischievous that in matters which 
touch the inner life and the sincere religious feel- 
ings of men, when, as in matters of ritual, men must 
either join in what they honestly believe to be false 
and abject superstition, or cease to attend the ser- 
vices of a church which is perhaps endeared to them 
by athousand memories and associations, or when 
they believe, as men do believe, that the practices 
and the outward forms of a building or a worship 
are in direct violation of the laws of the church to 
which they belong, and yet are forced upon them 
by the will of a single ecclesiastic, I think it in such 
cases very mischievous that such men, when they 
want honestly to try whether this or that practice is 
or is not within the law of their church, should be 
met by the simple will of a bishop, who tells them 
that the matter shall not even be discussed, and 
that like naughty school-boys, they must learn to 
obey their spiritual pastors and masters. A dis- 
pensing power cannot be safely lodged in hands en- 
tirely irresponsible; and to say this is quite consist- 
ent with the truest personal respect for those who 
sometimes, in my opinion, misuse it. The better a 
man is, the more averse to strife, the holier, the 
gentler in his own conversation, the more will he be 
tempted to disregard the law, and if he has the 
power, to prevent its being put in force against 
men of whose goodness and earnestness he is per- 
suaded and whose lives he honors. I recognize 
this, and, in a sense, I highly respect it. But as a 
lawyer, I am before and above all things for the su- 
premacy of law; and it is because I think that the 
later act does limit discretion to some extent that I 
am so anxious not to fritterit away. Under the old 
law the bishop had this to say—that he was, in form, 
a party to the proceedings; that his office was being 
promoted, and there was some reason therefore under 
the old Church Discipline Act, which dealt with 
procedure only, why he should still be allowed to 
say whether he would or would not permit his dis- 
cipline to be enforced. Under the Public Worship 
Regulation Act this is not so. The bishop is not a 


party to the proceedings, and therefore unless there 
is some real reason capable of being clearly stated, 
the matter should be suffered to go on; and if in 
such a case as this, these reasons are to be held suf- 
ficient, we may as well admit at once that as to all 





religious observances, although we belong to a 
church clothed with dignity and maintained ina 
magnificent position by the law, our rights are not 
those which the law gives us, but what a few dig- 
nified ecclesiastics may from time to time determine.” 


In Childs v. Childs, 55 Hun, 57, the court said, 
by Mr. Martin, P. J.: ‘*The important question 
presented by this appeal is, was this court author- 
ized, or had it the power to restrain the defendants 
from prosecuting an action in the Federal courts to 
secure their alleged rights under a patent issued by 
the United States. The Federal courts have exclu- 
sive jurisdiction of actions for infringement of pat- 
ent rights. Dudley v. Mayhew, 3 N. Y. 9; Hoveyv. 
Rubber Tip Pencil Co., 57 id. 119; De Witt v. Elmira 
Nobles Manuf’g Co., 66 id. 459; Continental Store 
Service Co. v. Clark, 100 id. 365, 370. ‘An action 
for an infringement lies in favor of the owncr of a 
patent against any one who claims to manufacture, 
use or enjoy the same in opposition to his rights.’ 
Continental Store Service Co. v. Clark, 100 N. Y. 
865, 371. A State court has no authority to re- 
strain the proceedings of a Federal court. McKim 
v. Voorhies, 7 Cranch, 279; Riggs v. Johnson & Co., 
6 Wall. 195; Adleman v. Booth, 21 How. 516; Dun- 
can Vv. Darst, 1 id. 306; Amy v. Supervisors, 11 Wall. 
136. While « State court has jurisdiction to decide 
questions as to the title to letters-patent or of an 
action on contract, although such action involves 
the validity of a patent, it has no authority to re- 
strain a party from using the patent pendente lite, or 
in any way to pass upon a question as to an infringe- 
ment of the patent; as to that the Federal courts 
have exclusive jurisdiction. Continental Store Ser- 
vice Co. v. Clark, supra; Hat Sweat Manuf'’g Co. v. 
Reinoehl, 102 N. Y. 167. Nor have the State courts 
any jurisdiction to entertain a suit to restrain the 
infringement of a patent. Dudley v. Mayhew, 8 
N. Y. 9; Gibson v. Woodworth, 8 Paige, 132. I 
think the doctrine of the authorities cited quite de- 
cisive of the question under consideration, and that 
it must be held that this court had no authority to 
restrain the defendants from prosecuting actions in 
the Federal courts against either the makers, sellers 
or users of a harrow which was an infringement 
upon their patent; and as this court could in no 
way pass upon that question, it could not enjoin 
the defendants from prosecuting their actions in a 
court having exclusive jurisdiction of the subject- 
matter thereof. If this court has power to restrain 
the defendants from bringing an action in the Fed- 
eral courts against one class of infringers, it can re- 
strain them from bringing an action against any 
person who infringes upontheir rights; if so, then it 
may enjoin every owner of a patent from maintain- 
ing an action for the infringement of his right, and 
hence a State court would possess the power to 
nullify the patent laws of the United States and 
render the patents granted by it valueless. I think 
no such power is vested in the State courts. The 
exclusive jurisdiction of that subject is vested in 
the Federal courts. The question here is not one 
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of comity, nor one of concurrent jurisdiction; it is 
a question of limitation and authority. No case 
has been cited which sustains a doctrine which will 
uphold the injunction granted in this case, and I 
have been unable to find any. The case of Hmack 
v. Kane, 34 Fed. Rep. 46, does not sustain the doc- 
trine contended for, and is not in conflict with the 
foregoing conclusion. * * * If the plaintiffs’ 
harrow is an infringement upon the defendants’ 
patent, I can perceive no equity in restraining them 
from asserting their rights against any person or 
persons who are liable for such infringement, and 
as was said by Blatchford in the Asbestos Felting 
Company Case, 13 Blatchf. 454: ‘I am not aware of 
any principle which would authorize the court in a 
suit of this character, to restrain a defendant from 
bringing suits on his patent before that patent is 
adjudged to be invalid. The granting of the pat- 
ent to the defendants confers the right to bring 
suits thereon for its infringement.’ ” 


In People, ex rel. Lockwood, v. Trustees of Saratoga 
Springs, 55 Hun, 16, the question was of the right 
of the relator, an honorably-discharged Union sol- 
dier, to the office of superintendent of public works, 
Ryall had been appointed, as in the opinion of the 
defendants better fitted, and had qualified, and the 
court found difficulty in perceiving how he could be 
removed. But passing that, they continue: ‘ The act 
under which the relator claims the office in question 
(Laws 1887, chap. 464) provides that ‘honorably dis- 
charged Union soldiers shall be preferred for ap- 
pointment and employment.’ It means, as I con- 
strue it, that where two or more apply for an office, 
one of whom is a discharged Union soldier, and all 
are equally qualified, the soldier shall be preferred, 
but not where the soldier is not equally qualified 
for the office as one of the others. There are de- 
grees of fitness for such an office as the one in ques- 
tion. One candidate might barely be able to per- 
form its duties in a reasonably proper manner, and 
another might have superior qualifications and be 
able to do the work much better. In such a case the 
appointing power, under the law, would not be 
bound to appoint the former, although a dis- 
charged Union soldier. * * * Inmy judgment, 
the trustees having decided the matter that the law 
gives them the right to pass upon, their decision 
cannot be overruled by the Supreme Court. It is 
a universal rule in respect to all subordinate tribu- 
nals clothed with the exercise of judgment and dis- 
cretion, that they cannot be compelled by mandamus 
to decide in any particular way. People, ex rel. 
Francis, v. Common Council, 78 N. Y. 33; People, 
ex rel. Banks, v. Board of Education, 2 Abb. (N. 8.) 
177; People, ex rel. Deitz, v. Easton, 13 id. 161; 
People, ex rel. Belden, v. Contracting Board, 27 N. Y. 
331: People, ex rel. Gaige, v. Reardon, 49 Hun, 480; 
People, ex rel. Equitable Life Ass. Society, v. Chapin, 
103 N. Y. 635; People, ex rel. Millard, v. Chapin, 104 
id. 100; People, ex rel. Opdyke, v. Brennan, 39 Barb. 651; 
Howland v. Eldredge, 46 N. Y. 457. Although the 
trustees were bound to prefer a soldier, they were 





not bound to appoint one they deemed incompe- 
tent, or one where the other candidate possessed 
superior qualifications for the office. The law con 
ferred upon them the power and duty of deciding 
as to the qualifications of the relator and his fitness 
as compared with Ryall; they have passed upon the 
question against the relator, and I think the decis- 
ion is final, whether right or wrong. In People, et 
rel. Equitable Ass. Society, v. Chapin, 39 Hun, 230, 
the court held that mandamus was ‘not a remedy 
for erroneous decisions. It cannot be addressed to 
a judicial tribunal to require it to decide in a par- 
ticular manner.’ And the court referred to the case 
of People, ex rel. Francis, v. Common Council, 78 
N. Y. 33, which holds, among other things: ‘ Where 
the duty of selecting the person to be employed is 
imposed by law upon the municipal body, and the 
question whether they possess the requisite qualifi- 
cations is one of fact to be determined by it, no 
particular mode of determination being provided 
by law, and said body has exercised the power 
and made the selection, its action cannot be 
reviewed by mandamus, nor can it be compelled by 
that proceeding to appoint particular persons, on 
their allegation that in fact they, and not the per- 
sons actually selected, possess the prescribed quali- 
fications. * * * Where the subordinate body is 
vested with power to determine a question of fact, 
the duty is judicial, and it cannot be compelled 
by mandamus to decide ina particular way, however 
clearly it be made to appear what the decision ought 
to be.’ See also 103 N. Y. 635; 104 id. 100. 
The matter of the application of the relator for the 
appointment was passed upon by the trustees at the 
meeting of May 6. They knew he was a soldier, 
but had no evidence of his fitness or unfitness for 
the office he desired. But the trustees testify that 
they knew him and his qualifications, and also the 
qualifications of the other candidates. They were 
obliged to pass upon this matter then, and with the 
evidence before them they did pass upon the ques- 
tion, and found against the relator. I am of the 
opinion that their finding upon the question of fact, 
as to the relator’s qualifications for the office, if 
wrong, cannot be corrected in this proceeding. 
Other questions were raised and discussed before 
me, but in the view I have taken of the case, it is 
not necessary for me to consider or pass upon them. 
I have been referred to a decision by Judge Forbes 
in the case of People, ex rel. Stevens, v. Bardin. 
It is sufficient to say that in that case the fitness of 
the relator for the position he desired, as well as 
the fact that he was an honorably-discharged Union 
soldier, was conceded and assumed by the judge in 
his opinion. No question was raised, as appears by 
the opinion, as to the qualifications of Stevens for 
the office he desired; hence that case is entirely 
unlike the case before us.” 
SS ee 


CODIFICATION —MR. FIELD'S ANSWER TO 
MR. CARTER. 


HE address of Mr. James C. Carter, delivered last 
July at the annual meeting of the State Bar Asso- 
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ciation of Virginia, on ‘‘ The Provinces of the Written 
and the Unwritten Law” did not fall into my hands 
until a few days ago. I find on examination that it is 
little more than a repetition, reduced and recast with 
variations, of his former paper, the grievous mistakes 
of which Mr. Robert Ludlow Fowler pointed out soon 
after it was written. The present paper might have 
been entitled ‘‘A New Assault Upon Codification.” 
Code has been Mr. Carter’s bete noir time out of mind. 
His hatred of it appears to have increased with age, 
but the vigor of the assault has not increased, and the 
present essay makes concessious injurious if not fatal 
to his argument. 

That I may do no injustice to the paper I am com- 
menting upon, I quote from the prefatory note the 
following, which I may take to be the essence of the 
doctrine put forth to the assembled Jawyers of Vir- 
ginia: 

“The new aspect now given to the argument is to 
lay down as its foundation the proposition that human 
transactions, especially private transactions, can be 
governed only by the principles of justice; that these 
have an absolute existence and cannot be made by 
human enactment; that they are wrapped up with 
the transactions which they regulate, and are dis- 
covered by subjecting those transactions to examina- 
tion; that the law is consequently a science depending 
upon the observation of facts, and not a contrivance to 
be established by legislation, that being a method di- 
rectly antagonistic to science. 

“T do not mean that legislation is itself free from 
the operation of scientific principles. There is, in- 
deed, a science of legislation; but though allied to the 
science of jurisprudence, it does not include it, and is 
quite different from it. It is the science of making ab- 
solute political regulations, not of discovering the rules 
of justice. Legislation is, in one aspect, the opposite 
of jurisprudence, according to the more precise import 
of the latter term.”’ 

And I also quote from the sixty-two pages of the ad- 
dress itself the following passages, which are sufficient 
for my present purpose. The italics are his, the capi- 
tals mine. These passages I will divide according to 
their subjects: 

First. His DEFINITION OF LAW and the distinction 
between the public and private portions. On page 11 
he says the law is *“‘ that body of rules which springs 
from and rests upon the social standard or ideal of jus- 
tice.” Two pages later he says that it is “that body 
of rules, for the regulation of human conduct, which 
is enforced by the State.”’ 

Page 17.—‘*‘ What is this thing which we call the 
law and about which we debate whether it should be 
written or left unwritten. [sit something which ex- 
ists only when men create it and as men create it, or 
has it existed from all eternity and from time to time 
revealed itself to satisfy the aspirations or the needs 
of the human race; or is it in part one, or in part the 
other?”’ 

On page 14.— Public law “relates immediately 
to the organization of individuals into that great 
public corporation known as the State, and provides 
for the management of its concerns, and on the other 
hand, that other body of law which is not found in the 
statute book, may from its general character and pur- 
poses be designated as private law. We find it there- 
fore to be substantially true that, according to the ac- 
tual division of the provinces of written and unwritten 
law as they have arranged themselves in the natural 
growth and progress of society, public law alone is in 
writing and is always in writing, and private law is left 
unwritten.” 

Page 55.—‘‘ I need not speak of the criminal law: for 
although it provides rules of conduct, it yet prescribes 
them for public purposes, and the penalties are en- 
tirely arbitrary, and many offenses—those which are 





mere mala prohibita, as distinguisbed from mala in se 
—are of the same character. This whole department 
belongs to the province of public law.”’ 

He had previously said (page 14) that laws “for the 
establishment of courts and the regulation of their 
modes of procedure ” were part of the public law. 

Page 55.—‘‘ Nor need I speak of the procedure of 
courts; for although it is largely employed in enfore- 
ing private law, it is yet one of those instrumentalities 
which must be supplied by the Legislature. The sub- 
ject is therefore one properly belonging to public law.” 

Page 13.—*‘ I should now turn your attention to the 
form in which we find these rules, or perhaps I might 
better say the method by which we ascertain them. I 
need go no further at this point before an audience of 
lawyers than tosay that they are either reduced to 
writing or left unwritten; and, as in the former case, 
they are ascertained by consulting the statute book 
(although this simple act is not always of itself suffi- 
cient for the purpose), and in the latter by a resort to 
reported decisions, to authoritative text-writers, and 
by the employment of the rules of right reason.” 

Here then we have his definition of public law. He 
considers it that portion of our law which, according 
to New York notions, makes up the Political Code, 
that which makes up the Penal Code, and that which 
makes up the two Codes of Procedure, Civil and Crim- 
inal. 

HAVING GIVEN THESE SEVERAL DEFINITIONS, LET 
ME MAKE SOME EXTRACTS TO SHOW HOW MR. CARTER 
WOULD TREAT THESE DIFFERENT DEPARTMENTS OF 
THE LAW: 

Page 11.—‘‘ In respect to the unwritten law, the so- 
cial standard of justice is ascertained and declared by 
the judges, who are experts selected by the people for 
the purpose.” 

He (page 16) does ‘“‘ not believe that an independent 
and homogeneous people can be found who, so long as 
they preserve these qualities, did not have their whole 
public law in writing or leave their whole private law 
substantially unwritten.”’ 

And, again (page 28), “ the fact must always come be- 
fore the law,” and, “it is impossible to write down the 
law applicable to any future transaction, because it is 
impossible to know the law applicable to any future 
transaction.” . 

Page 37.—‘‘ It can scarcely be too often repeated that 
the office of private law consists in applying the social 
standard of justice to known facts, and that in re- 
spect to future transactions there is in human appre- 
hension no such thing as law, except the broad injunc- 
tion that justice must be done. On the morning of cre- 
ation the obligation of this precept was felt by the first 
man.”’ 

Page 15.—‘‘ Nearly the whole body of law which 
really prescribes rules of civil conduct, which is 
stamped with the moral qualities of justice, and which 
governs the private transactions of men with each 
other, is substantially untouched by the statute book.” 

How much of this is stamped with the moral quali- 
ties of justice is however not explained. 

Page 17.—‘* The real and only question is, whether 
the private law now unwritten should be reduced to 
writing.’’ 

But he does not explain whether the qualification 
** now unwritten’’ refers to England or to France, to 
Virginia or to California. 

Once more (page 59): “These considerations indi- 
cate the lines upon which all reformation and im- 
provement of the law should be attempted. I know of 
but three requisites necessary to the prosecution of 
the work. First, legislation should be restricted to its 
just province, that of public law, and should not at- 
tempt to deal with those scientific problems of private 
law which are beyond its power to solve.” 

Taking the sentences which I have quoted and trans- 








466 THE ALBANY LAW JOURNAL. 




















lating them into plain language, do they not mean that 
private law is the will of God implanted in the hearts 
of men, not expressed in human speech, and indeed 
unspeakable until a fact occurs which requires its ap- 
Plication, and then it is expressed by experts, the 
judges, who are the best interpreters of the Heavenly 
Will? We all believe tbat the will of God is justice, 
but that this will should not be expressed until some- 
one has violated it; few of us believe, and few will 
ever believe it so long as the world endures. 

Before I go any further, let me observe that for us 
lawyers of New York the argument of Mr. Carter 
proves too much. He condemns our Revised Statutes, 
our Penal Code, our Code of Criminal Procedure, and 
our Code of Civil Procedure. In respect of this last I 
agree with him, not because in its theory and in its 
original execution it was not a wise and successful 
measure, but because it has been overloaded and con- 
fused by a revision, which Mr. Carter’s associates in 
the strife against codification, if not Mr. Carter him- 
self, forced upon the friends of the original Code. 
With all its faults however, it is better than the old 
practice, with its barbarisms. The principles of this 
Code, to say nothing of its details, can never be abro- 
gated from the laws of New York, while it is safe to 
say that the Revised Statutes, the Penal Code and the 
Code of Criminal Procedure are firmly established in 
the legislation of the State. Of our eleven thousand 
lawyers, I do not believe that there are one hundred 
who would repeal them. Therefore, Mr. Editor, if I 
were addressing only your readers within the State of 
New York, I might here take leave of Mr. Carter’s ad- 
dress, relying upon the familiar rule of logic that when 
an argument proves too much, it proves nothing. 

Laying aside however the experience of New York 
with her Revised Statutes and her three existing 
Codes, let us look at Mr. Carter’s argument by itself. 
Can any one tell what part of the law Mr. Carter 
would wish to be reduced to writing and what left un- 
written? If he were asked he would probably answer, 
all public law must be written and all private law un- 
written, and soit has ever been. When and where 
has the public law of England been written? The Con- 
stitution of that country has not been put into stat- 
utes. - It is emphatically an organic law of precedents. 
When and where among Anglo-Saxon nations bas the 
procedure of courts been fully written in the statute 
book? Never anywhere until the Code of New York 
came into being, since when it has indeed been writ- 
ten in a majority of the States of this Union, in Eng- 
land and in Ireland, and in English colonies all over 
the world. 

The argumentum ad hominem is often a proper one, 
and never more proper than here. It was only last 
winter that Mr. Carter ardently contended before a 
committee of the Legislature that the law of evidence 
should not be codified. He had, if lam correctly in- 
formed, strenuously opposed those Codes of New York 
which, according to his own admission now made, are 
within the domain of public law, and his opposition 
was, if I mistake not, made because they were Codes 
rather than because he thought them bad Codes. 

LET US TURN NOW TO PRIVATE LAW. He admits 
(page 15) that “in addition to the rules which define 
and punish crimes, those which regulate the transmis- 
sion of title to property are laid down with some de- 
tail, and some few provisions are found relating tothe 
rules of civil conduct, and which therefore belong to 
the laws properly so called.” 

Passing however from the personal argument to con- 
siderations of convenience if not of necessity, let me 
ask why the private law, relating to the social rela- 
tions, should be left unwritten. Should the period at 


which a child becomes of age be left to the judges or 
to the Legislature; should the laws of marriage and 
divorce be made by the courts or by the law-givers? 








relating to real property should be left to the involu- 
tions of the common law, or be reformed and ex- 
pressed by the Revised Statutes; should the formali- 
ties of testamentary disposition be prescribed by the 
Legislature or by the courts? 

Take the subjects embraced in the proposed Civil 
Code of New York and consider whether they had bet- 
ter be intrusted to the judges or to the legislators of 
the State? Leaving out personal rights and relations, 
already mentioned, what shall be said of property and 
of the things in which it may exist, the different in- 
terests in it, the conditions of ownership, restraints 
upon alienation, accumulations, estates in rea) prop- 
erty, servitudes, riparian rights, things in action and 
their assignability, of the different rights acquired by 
occupancy, accession, transfer, testament or succes- 
sion, of obligations, whether joint or several, condi- 
tional or alternative, whether to be written or verbal, 
how renewed or extinguished, of the different kinds of 
contracts, their conditions, interpretation and perform- 
ance; what are lawful and what unlawful; and then 
of the particular contracts of sale, exchange, deposit, 
lien, hiring, service, carriage, trusts, agency, partner- 
ship, insurance, indemnity, guaranty and negotiable 
instruments? Cannot the general rules of law, relating 
to these subjects, so far as they are already settled and 
established rules of decision, be stated in writing? We 
know that they can. Why then should they be left 
unwritten? Mr. Carter’s theory is that the law of these 
various subjects dwells in the consciences of men, is by 
its very nature unwritten, has been always unwritten, 
and must remain unwritten to the end of time. He 
would even give a religious aspect to his theory. But 
is it not next to blasphemy to pretend that the will of 
God is never revealed to his erring children until they 
have sinned? I[ supposed that, according to the apos- 
tle of the Gentiles, sin came in with the law. “‘ Where 
no law is there is no transgression.’’ Not so, Mr. Car- 
ter. Let me ask in as much seriousness as [ can com- 
mand, was the rule of caveat emptor of divine or hu- 
man origin? Was the rule in Shelly’s case a revelation 
from the sky, or was it evoked from the metaphysics 
of legal school-men? The courts are now wrestling 
with Mr. Tiiden’s will, which Mr. Carter drew. Two 
judges, the ‘‘experts selected by the people for the 
purpose,’’ have pronounced it good; two others of 
these experts have pronounced it good for nothing. 
Which are right? 

Mr. CARTER’S HISTORY IS AS FAULTY AS HIS THE- 
ory. There is not now existing in the world a 
single people, civilized or half civilized, which 
has not now, and for long has had, multitudinous 
enactments of private law. Begin with the laws 
of Moses, the first and greatest of law-givers; read 
the Code promulgated by him, and see it filled with 
private law. Go back even to the ten command- 
ments; how many of them were of public and how 
many of private law? We all know the history of Ro- 
man law and Roman codification. One of the first 
books put into Mr. Carter’s hands when he entered a 
law school was probably Kent’s Commentaries, where 
he might have read the following: ‘‘The Partidas is 
the principal Code of the Spanish Law, compiled in 
Spain under Alphonso the Wise, in the middle of the 
thirteenth century, and it is declared by the trans- 
lators to excel every other body of law, in simplicity of 
style and clearness of expression. It is essentially an 
abridgment of the civil law, and it appears to 
be a Code of legal principles, which is at once 
plain, simple, concise, just and unostentatious 
to an eminent degree.’’ There is not now a 
people from Cape Colonna to Archangel, or from the 
Shetland Isles to Gibraltar that has not a part at least 
of its private law written iu the statute book, whether 
made by Councils, Parliaments, Congresses or other 
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legislative assemblies. Even the Ottoman Empire, 
then Greece, then Italy, France, Spain, Russia, 
Sweden, countries that are playing a not inconsiderable 
part on the theater of the world, have their respective 
Codes, abounding in private law. Germany'is at this 
hour engaged in framinga Civil Code for the whole 
empire, and England has passed an act of Parliament 
to *‘ codify the law of bills of exchange,”’ etc. 

_ What shall be said of the old sea laws; the laws of 
Wisby and Oleron, and the Consolato del Mare. I have 
now lying on my table a list of the written laws of 
India and China, and of Iceland, Norway, Sweden, 
Gothland, Denmark, of the different Anglo-Saxon 
communities, of Prussia, Saxony, Austria, and other 
Germanic States, of Holland, Switzerland, Italy and 
France, sixty-four bodies of law in all, abounding, I 
might almost say filled, with what Mr. Carter calls pri- 
vate law. And we all know that of the Spanish- 
American States on these two continents ali or nearly 
all have elaborate Codes of their private as well as 
their public law. 

Finally Mr. Carter’s definitions are as strange as his 
theory and his history. I have already given his defi- 
nition of law, and to show the contrast between it and 
the Pandects, I give the two side by side 

Mr. CARTER’S DEFINITION OF LAW: “ What we call 
the law is, in any political society, that body of rules 
which springs from and rests upon the social. standard 
or ideal of justice.”’ Aguin, ‘I have defined the law 
as being that body of rules for the regulation of human 
conduct which is enforced by the State.’”’ 

Now THE RoMAN LAw: “ Lex est quod populus Ro- 
Manus senatore magistratu interrogante, veluti tri- 
buno constituebat.” § 47, 44. 

Mr. Carter’s definition of private law: ‘‘ It is scarcely 
an exaggeration to say that nearly the whole of that 
body of law which really prescribes rules of civil con- 
duct, which is stamped with the moral quality of jus- 
tice and which governs the private transactions of men 
with each other, is substantially untouched by the 
statute book.’’ 

Now THE RoMAN LAw: “ Constans autem jus nostri 
aut ex scripto aut ex non scripto. 

“Scriptum jus est lex, plebiscita, senatus consulta, 
principum placita, magistratum edicta, responsa pru- 
dentium.” §3 and 4, 7, }¢. 

“ Ex non scripto jus venit, quod usus comprobavit, 
nam diutirni mores consensu utentium comprobati 
legem imitantur.”’ § 9, 7, ¥4. 

“ Publicum jus est quod a statum sei Romane spec- 
tat, privatum quod ad singulorum utilitatam; sunt 
enim quedam publice utilia, quedam privatim.” 

Mr. Carter’s notion of private law after all appears 
to be that portion of the law of the land which does 
not relate to the mechanism of the State, or to crimes, 
or to the procedure of courts, or to the transmission 
of the title to property and the few provisions relating 
“to the rules of civil conduct.”” Wesee now how he 
narrows the field of inquiry into the expediency of 
codification. He does not question, he must be held 
to admit, the need of a Political Code, a Penal Code, 
a Code of Civil Procedure, a Code of Criminal Pro- 
cedure, and so much of a Civil Code as relates to the 
transmission of the title to property. What then re- 
mains? Personal relations and contracts, or, as some 
use the more comprehensive word, obligations. The 
only practical question then which he raises is whether 
the rules of law relating to these subjects should be 
codified, or if one prefers the expression, written in the 
statute book. He does not object, it should seem, to 
codification, if it be of his kind, which is as he explains 
it (page 53): “There is also an instance in which it 
may be expedient and TO SOME EXTENT NECESSARY, to 
put some special parts of private law in the form of writ- 
ten enactments. In general it is the prime object of 
private law to do justice between man and man and to 





do it in each particular case. But yet while this is and 
should be the constant aim, stability and uniformity 
are important considerations; and in order to secure 
these general rules are necessary which sometimes in- 
volve aslight sacrifice of absolute justice in particular 
cases,”’ And again (page 56): ‘“‘ I am well aware that our 
statutory law altered, amended and enlarged, as 
it from time to time is, sometimes with diligence and 
caution, at others with haste and neglect, becomes 
confused and embarrassed with uncertainties, omis- 
sions and redundancies which make the study and 
application of it difficult. It consequently demands 
from time to time a thorough revision, and it may 
be occasionally wise to have the confused mass 
re-arranged, reduced to a harmonious and orderly 
system and re-enacted asa unit.’’ Now, why in rea- 
son should not the same process be followed with the 
uncertainties, omissions and redundancies of the law 
contained in our tens of thousands of the utterances of 
judge-made law? 

It is too late to cry out against the codification of 
the common law, in the face of such a host of advo- 
cates as that now enlisted for it. The battle was 
fought and won more than fifty years ago when 
Savigny fought against codification, but he and his 
followers were overcome. Gibbon wrote, even in the 
last century, that ‘the discretion of the judge is the 
first engine of tyranny; and the law of a free people 
should foresee and determine every question that may 
possibly arise in the exercise of power and the trans- 
actions of industry,’’ So long ago as 1826 Judge Story, 
with his associates Metcalf, Greenleaf, Cushing and 
Forbes, reported to the Legislature of Massachusetts, 
in favor of codifying the common law, and added that 
“Tt is not too much to affirm, that the whole law of in- 
surance, as far as it has been ascertained and estab- 
lished by judicial decisions and otherwise, may now 
be stated in a text not exceeding thirty pages of the 
ordinary size of octavos.” Walworth, the Jast chan- 
cellor of New York, declared himself in favor of gen- 
eral codification. 

Mr. Carter, unconsciously no doubt, when writing 
that ‘‘ the fact must always come before the law,’’ fell 
into agreement with Bentham’s homely apologue: 
“Itisthejudges * * * that make the common 
law. Do you know how they \make it? Just asa 
man makes law for his dog. When your dog does any 
thing you want to break him of, you wait until he 
does it, and then beat him for it. And this is the way 
the judges make the law for you and me.” 

What makes judges and lawyers “‘ experts’ in discov- 
ering the law of conscience, or in other words the di- 
vine will implanted in the hearts of men? Do they 
know what is divine and what human better than 
other men, save as they have been instructed in laws 
already written? Indeed if the law resides in human 
hearts, why is there need of lawyers at all? Other 
men have as tender consciences and as deep knowl- 
edge of ethics, as they who have studied in the law 
schools or in lawyers’ offices. Has not every human 
being, from Mr. Carter’s “first man’ down to the 
latest descendant, that divine afflatus which reflects 
the will of the Almighty? And if ‘ discoverers,” .as 
Mr. Carter calls them, of this law of conscience were 
needed, why are not clergymen, they who have made 
the sacred volume the study of their lives, the best of 
all interpreters ? 

Mr. Carter is unfortunate and not quite ingenuous 
in his quotations from Pomeroy and Amos. He knows 
very well the explanation given by me on several oc- 
casions of their criticisms upon the Civil Code pro- 
posed for New York, but he omits all reference to 
this explanation, and further omits to state that both 
these gentlemen were, when they wrote, most pro- 
nounced advocates of the codification of private law, 
and continued to be so to the end of their lives. 
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T do not think that I need take more of your space 
with Mr. Carter's address. If it were needful I could 
go overit page by page and point out fallacies on 
nearly every one. But the specimens I have given are 
enough. “ Ex uno disce omnes.” 

Let me now, Mr. Editor, since Iam upon the subject 
of codification, add a few words about the Civil Code 
and the Code of Evidence still pending in our Legisla- 
ture. Is it not time that they were enacted? Do they 
not embrace subjects of great importance to the people; 
of more importance, indeed, than any other subject 
likely to engage the attention of the Legislature? If so, 
the only question that remaius is, whether these Codes 
oreither of them will give to the people a better 
knowledge of their laws than they now have. The 
Codes have passed the Legislature, the Civil Code time 
and time again, the Code of Evidence once. If they 
contain statements of the law that ought to be de- 
clared, let the Legislature enact them; if they do not 
contain such statements, amend and substitute until 
they do. They who prepared these Codes were among 
the “experts” of which so much has been said in Mr. 
Carter’s address. They have subjected them to every 
test within their reach; they have asked for the advice 
and assistance of lawyers throughout the State; they 
have indeed asked fora special commission to re-exam- 
ine them. Is it too much tosay that if these Codesare 
not accepted, there will be none enacted within this 
generation ? 

Davip DUDLEY FIELD. 

New York, November 30, 1889. 


—_———_>__—- 


CONVERSION—NEGOTIABLE SECURITIES— 
BONA FIDE HOLDER. 


ENGLISH COURT OF APPEAL, AUGUST 9, 1888. 


LONDON, ETC., BANKING Co. v. LONDON AND RIVER 
PLATE BANnK.* 

Certain negotiable securities were stolen from the defendants 
by their manager, and came into the possession of the 
plaintiffs for value, and without notice of any fraud. Sub- 
sequently the manager obtained the securities from the 
plaintiffs by fraud, and restored them to the defendants, 
who did not know that they had been out of their posses- 
sion. A portion of the restored securities were not the 
bonds actually stolen, but bonds of a like kind and value, 
Held, that in the absence of evidence to the contrary, it 
should be presumed that the defendants accepted the se- 
curities in discharge of their manager's obligation to re- 
store them, and were therefore bona fide holders for value, 
and entitled to retain them. 

CTION to recover certain bonds. 
sufficiently states the case. 


Sir Horace Davey, Q. C., and Finlay, Q. C. (C. K. 
Francis with them), for appellants. 


Sir Richard Webster, A. G. & R. T. Reid, Q. C. (F. 
M. Abrahams with them), for respondents. 


Lord EsHer, M. R. This case was tried before 
Manisty, J., who decided in favor of the defendants 
The real plaintiff in the action is a person of the name 
of Capps, and the action arose in this way :—There were 
two persons of the names of Warden and Watters, who 
seem to have been confederates in crime. Warden was 
manager of the defendants’ bank, and he stole from 
them securities which we must assume, as it has not 
been argued before us, were negotiable. These were 
handed to Capps for consideration, and without any 
knowledge by him of any fraud. When the audit of 
the bank cams Warden would have had to produce all 
the securities in his custody, and among others those 
that had been stolen. On an application to Capps, he 
accepted a check from Watters, and delivered back 
the securities, which were produced at the audit, as if 
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*S. C.,21Q. B. Div. 535. 

















they had always been in the custody of the bank. A 
part only of the amount represented by the check was 
paid, and Capps maintains that under these circum- 
stances the securities belong to him. 

I think it clear, on the first point raised before us, 
that these negotiable instruments having been given 
to Capps originally for a good consideration, and he 
having no knowledge of the fraud, the property passed 
to him, so that the defendants must do more than rely 
on the mere fact of their having got the bonds back 
into their possession, and must show something more 
than that to enable them to hold them as against 
Capps. 

Then it is said that the securities were obtained 
from Capps by a false pretense, or at all events, a 
fraud, which would entitle him to disaffirm the agree 
ment under which he handed them back. Now, with- 
out solving the questions whether he could do so, and 
whether in such case he would not have had to dis- 
affirm the agreement altogether, and whether, as he 
retained the £1,700 he received in part payment, he has 
disaffirmed, or can do so, let us go on to the next ques- 
tion. These are negotiable instruments, and assum- 
ing they were the property of Capps, and had been ob- 
tained from him by false pretenses or fraud, and as- 
suming that he could disaffirm, are not the defendants 
persons who have given value for these negotiable in- 
struments, and without any knowledge of a fraud on 
Capps? The defendants, when Warden stole these 
securities, could not only have indicted him for the 
theft, but they could have brought an action against 
him for the wrongful conversion of the securities. 
When he restored them they lost their right, for how 
could they bring an action for the conversion of in- 
struments which were in their own possession? I am 
of opinion that the destruction of this right of action 
is a value moving from them, and that it is immaterial 
that they did not know what they were doing. There 
is therefore a sufficient valuable consideration to make 
the case come within the ordinary rule applicable to 
holders of negotiable instruments obtained for a 
valuable consideration, and without knowledge of any 
fraud, and therefore their right to hold these securities 
is complete. I think therefore the judgment for the 
defendants was right, and that the appeal must be 
dismissed. 


LInDLey, L. J. My brother Bowen desires me to 
say that he has read and agrees with the following 
judgment: 

In this case, the plaintiffs unquestionably acquired 
the property in these bonds, and if the plaintiffs had 
continued to hold them, the defendants could not 
have recovered them even if the defendants had prose- 
cuted Warden, and he had been convicted of stealing 
the bonds from the defendants. See 24 and 25 Victoria, 
chapter 96, section 100, by which stolen negotiable se- 
curities in the hands of a bona fide holder for value are 
made an exception to the general rule which applies to 
the restoration of stolen property on the conviction of 
the thief. 

But the plaintiffs lost possession of the bonds; 
plaintiffs were induced to part with them by a fraud; 
and the bonds were restored to the possession of the 
defendants by the thief who had stolen them from the 
defendants in the first instance. The plaintiffs having 
thus lost possession of the bonds, seek to recover 
them from the defendants; and the question is 
whether the plaintiffs are entitled so to do. 

It is remarkable that this question should be so free 
from all direct authority as it in fact is. The question 
has not apparently ever called for decision before. 
It is absolutely new and must be decided on principle. 

The plaintiffs contend that although the defendants 
are bona fide holders of the bonds, yet the defendants 
are not holders of them for value; that the defendants 
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have not acquired them for value since the plaintiffs 
were induced by fraud to part with them; and that 
consequently the property in the bonds which had cer- 
tainly become vested in the plaintiffs has "never been 
divested from them. 

In order to deal with this argument it is necessary 
to consider the legal effect of the restoration of the 
bonds to the defendants by Warden, who had pre- 
viously stolen them from the defendants. 

The legal consequences of the theft were: (1) to 
render Warden liable to conviction for a criminal 
offense; (2) to render him liable in a civil action to re- 
store the bonds or pay their value to the defendants. 
In addition to his criminal responsibility he was under 
a civil obligation to the defendants to restore the 
bonds or their value to them. The existence of this 
civil obligation affords, in my opinion, the clue to the 
solution of the problem which has to be solved. 

When Warden restored the bonds which he had 
stolen, he was doing no more than he was bound to 
the defendants to do; he was discharging, or at all 
events, partly discharging his obligation to them, and 
if the defendants chose to accept the bonds in such 
discharge his obligation to the defendants would have 
been extinguished, if not wholly, at least to the extent 
of the value of the bonds restored. In the case sup- 
posed, the defendants clearly would have been bona 
fide holders of the bonds for value; the value being 
the extinction of Warden’s obligation to themselves; 
and in the case supposed, the defendants would have 
acquired a good title as against the plaintiffs. 

But then it is said that the defendants did not in fact 
accept the bonds when they were restored in discharge 
of Warden’s obligations, inasmuch as the defendants 
did not know that the bonds ever had been stolen 
from them, and did not know that Warden was under 
any obligation in respect of them, and did not know 
of their restoration by him. 

All this is perfectly true, but is not, in my opinion, 
decisive against the defendants. Their acceptance of 
the bonds in discharge of Warden’s obligation, which 
existed in truth although the defendants did not know 
it, may, and in my opinion ought to be presumed in the 
absence of evidence to the contrary. 

This presumption is, [ think, warranted by authority, 
for although the exact point has not been decided, an 
analogous point has. It was settled as long ago as the 
time of Lord Coke that the acceptance of a gift by a 
donee is to be presumed until his dissent is signified, 
even though the donee is not aware of the gift (Butler 
and Baker’s Case, 3 Rep. 25a), and this doctrine has 
been applied even as against the Crown, and so as to 
defeat a title accruing to it beforeactual assent. Smith 
v. Wheeler, 1 Vent. 128, referred to at length in Smad/ 
v. Marwood, 9 B. & C. 300, 306, and in Siggers v. Evans, 
5 El. & BI. 367, 382. In the last-mentioned case the 
presumption was held to apply to agift of an onerous 
nature; and in Standing v. Bowring, 31 Ch. Div. 282, 
the presumption was also held to apply to a gift which 
the donor desired to revoke before the donee knew 
that it had been made. The presumption of accept- 
ance in such cases is artificial, but is founded on 
human nature; a man may be fairly presumed to as- 
sent to that to which he in all probability would assent 
if the opportunity of assenting were given him. Tak- 
ing these decisions and this reasoning as guides, I am 
of opinion that in the absence of evidence to the con- 
trary the defendants ought, in point of law, to be pre- 
sumed to have accepted from Warden the bonds which 
he handed over to them in discharge of his obligation 
to them, which obligation existed to his knowledge 
although not to theirs. It would be contrary to human 
nature to suppose that the defendants would not have 
kept the bonds if they had known of their theft from 
themselves, and of their restoration; and we know as 
a fact that the defendants have insisted on their 











right to retain the bonds ever since they discovered 
the theft. 

If the above reasoning be correct, it follows that as 
soon as the bunds were restored the presumption of ac- 
ceptance arose, subject to be rebutted by evidence of 
non-acceptance ; and there being no evidence of non-ac- 
ceptance, but on the contrary proof of acceptance at a 
later date, the presumption ought to prevail. Accept- 
ance of the bonds at the date of their restoration being 
thus arrived at, satisfaction to some extent, if not in 
full, of the thief’s civil obligation follows, and the de- 
fendants’ position as bona fide holders for value be- 
comes unassailable. 

It is obvious that this reasoning applies not only 
to the bonds originally stolen and afterward restored, 
but also to the £2,000 preference bonds, which though 
never stolen from the defendants were given to them 
in substitution for bonds which were. It is not the 
restoration of the stolen bonds which is the important 
point; it is the handing over to the defendants of ne- 
gotiable instruments in performance of a civil obliga- 
tion which is the turning point of the case. Such a 
handing over is not a gift; the person to whom they 
are handed over is nota donee. A person from whom 
property is stolen has a right to demand restitution 
from the thief, whether the person robbed knows of 
the theft or not; and this right and the satisfaction of 
it by restitution places him in the position of a holder 
for value, and not in the position of a gratuitous 
donee. Whether he can retain what he has got as 
against other persons than the thief depends primarily 
ou the nature of the property handed to him. If such 
property is a negotiable instrument he can, unless at 
the time of the handing over he has notice that it be- 
longs to some third party. If the property handed 
over is not a negotiable instrument other considera- 
tions arise; but the present appeal relates only to ne- 
gotiable securities, and does not involve the necessity 
of dealing with other kinds of property. I conse- 
quently forbear from pursuing this matter further. 

My judgment is based upon the ground that on 
October 1 the defendants became holders for value of 
the bonds in question within the meaning of the doc- 
trine laid down in Miller v. Race, 1 Sm. L. C. (9th ed.) 
491, and became such holders bona fide, and without 
notice of the plaintiffs’ title or of any fraud upon 
them. 

This being so, it becomes necessary to examine, and 
I express no opinion upon, the other points alluded 
to by Manisty, J., and discussed by counsel before us. 

Appeal dismissed. 

[See Atlantic Cotton Mills v. Indian Orchard Mills, 
147 Mass. 148; 38 Alb. L. J. 125.—Ep.] 





INSANITY — PROCEEDINGS — RES ADJUDI- 
CATA. 
NEW YORK COURT OF APPEALS, SECOND DIVISION, 
OCTOBER 8, 1889. 


HUGHES V. JONES. 

The petitioner in proceedings to have a person adjudged in- 
sane is not such a party in interest that he will be es- 
topped from showing, in an action to set aside a deed 
made by the alleged lunatic a short time before such pro- 
ceedings were begun, that at the time the deed was 
executed the grantor was of sound mind. 

In an inquisition of lunacy, a finding by the jury that the per- 
son alleged to be insane had been of unsound mind for 
several years is incidental, merely, and not conclusive as 
to the validity of a deed executed within that time. 


PPEAL from Supreme Court, General Term, Fifth 
Department. 
This was an action brought by Edward Hughes 
against Joseph H. Jones, to set aside a certain deed 
made by David Jones, alias Richard Hughes. The 
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facts are as follows: On the 19th of February, 1816, at 
Wales, in the island of Great Britain, Richard Hughes, 
plaintiff's father, was married to one Ermine Jones. 
They had several children, all foreign born, and all of 
whom are still aliens except the plaintiff, who in 1870 
became a naturalized citizen of the United States. 
After the birth of these children, and about the year 
1834, said Richard Hughes deserted his family, and 
came to the State of New York, where he resided 
until his death, in 1881. Shortly after his arrival in 
this country he assumed the name of David Jones, 
and under that name unlawfully married one Margaret 
“Armour, by whom he had a son, the defendant Joseph 
H. Jones, who was born before the death of said 
Ermine Hughes, which occurred in 1856 at Wales, 
where she had always resided. In 1853, said Richard 
Hughes became the owner of Buckhorn island, con- 
sisting of one hundred and forty-six and one-half acres 
of land in Niagara river, Erie county. In May, 1865, 
the plaintiff, at the request of his father, came to this 
State, and in November, 1869, began to live with him 
on said island. March 15, 1870, Richard Hughes, by an 
instrument dated that day and duly recorded, leased 
said island to the plaintiff for the term of twelve years 
thereafter, upon the condition that said lessee should 
maintain and support the lessor and wife during said 
term, The plaintiff took possession under the lease, 
and remained in possession until July 24th of the same 
year, when he and his father quarrelled, and he left 
the island. Subsequently the lease was surrendered. 
December 5, 1870, he recovered a judgment against his 
father for $300.47 damages and costs, and on the 22d 
of May, 1871, he recovered another for $450.51. October 
7, 1870, Richard Hughes conveyed said island to the 
defendant Joseph H. Jones ‘‘ upon the express condi- 
tion,”” and for the consideration, that the grantee 
should “keep, maintain and support’’ the grantor, 
*and Margaret, his wife,’’ during the period of their 
natural lives. This deed was duly recorded Novem- 
ber 21, 1870. Margaret Jones lived with said Richard 
Hughes as his wife while he resided upon the island, 
and died shortly after the commencement of this ac- 
tion, in 1881. August 1, 1871, the plaintiff caused his 
father to be imprisoned in the county jail of Erie 
county under said judgments, and thereafter said 
Margaret and Joseph H. Jones sought to effect his re- 
lease from such imprisonment by instituting proceed- 
ings to have him adjudged a lunatic. The petition, 
which was signed and sworn to by said Joseph H. 
Jones only, alleged that David Jones, “who is the 
father of your petitioner, now is, and for about the 
space of five years last past has been a lunatic, and be- 
ing of the age of eighty-six years, is so far deprived of 
his reason as to be wholly unfit and unable to govern 
himself. * * * Your petitioner further shows that 
her said husband * * * was known and called by 
the name of Richard Hughes; * * * that the said 
David Jones owned at the time he became a lunatic, 
and within the last two years,’’ the real estate in ques- 
tion, known as *‘ Buckhorn island.’”’ A commission 
from the County Court of Erie county was duly issued, 
and on the 18th of October, 1871, resulted in an inqui- 
sition “that the said David Jones, alias Richard 
Hughes, * * * isalunatic, and of unsound mind, 
and does not enjoy lucid intervals, so that he is inca- 
pable of the government of himself, or of the manage- 
ment of his lands, tenements, goods and chattels, and 
that he has been in the same state of lunacy for five or 
six years; * * * that whether the said David 
Jones, alias Richard Hughes, being in that state, has 
alienated any lands and tenements or not, the jurors 
aforesaid know not; that the following lands and 
tenements (describing Buckhorn island) yet remain 
to the said David Jones, alias Richard Hughes.’’ The 
inquisition was duly filed, and on the 13th of Novem- 
ber, 1871, said Joseph H. Jones presented the same to 





the County Court with his petition, duly signed and 
verified, praying that a person nominated therein 
might *‘ be appointed the committee of the person and 
estate of the said David Jones, alias Richard Hughes.” 
On the same day the County Court made an order, 
“on motion of * * * counsel for the petitioner,” 
that the “‘ finding of the jury, * * * asset forthin 
the said inquisition be, and the same is hereby con- 
firmed.’’ The same order appointed a committee, who 
duly qualified and acted as such until the death of said 
Richard Hughes. On motion of the committee, the 
judgments recovered by the plaintiff against his father 
were set aside ‘‘upon the ground that said Richard 
Hughes was a lunatic, and of unsound mind, when 
said judgments were recovered.” June 16, 1874, Joseph 
H. Jones mortgaged said premises to one Caroline 
Root to secure the payment of $1,000, and the said 
Richard Hughes united in the mortgage. The plain- 
tiff commenced this action, asking the court to declare 
and establish his rights in said premises, to set aside 
said deed and mortgage as void, and to compel the de- 
fendants to surrender and deliver possession of Buck- 
horn island to him. Upon {the trial before Special 
Term, after proof of the foregoing facts by the plain- 
tiff, the defendants “ gave certain evidence tending to 
show that when said Richard Hughes executed, ac- 
knuowledged and delivered said deed to said Joseph H. 
Jones he was not a lunatic, but was of sound mind, and 
capable to manage his person and estate.” This evi- 
dence was objected to by thejplaintiff upon the ground 
that the record in the lunacy proceedings was conclu- 
sive evidence as against said Joseph H. Jones. The ob- 
jection was overruled, and the plaintiff excepted. The 
plaintiff gave evidence, aside from said record, tend- 
ing to show that Richard Hughes was a lunatic, and 
of unsound mind, when he conveyed said premises as 
aforesaid. The court found that said Richard Hughes 
was competent to execute the conveyance in question, 
and judgment was rendered dismissing the com- 
plaint, which was affirmed upon appeal to the General 
Term. 


George Wadsworth, for appellant. 
Spencer Clinton, for respondents. 


VANN, J. On the trial of this action, the court 
found as a fact, upon a conflict of evidence, ** that said 
Richard Hughes, at the time of the execution and de- 
livery of the said deed, * * * was mentally compe- 
tent to execute the same; that said deed was not exe- 
cuted by said Richard Hughes through force, fraud or 
undue influence imposed upon him by said defend- 
ants, * * * orany or either of them, but the same 
was the free and voluntary act and deed of said 
Richard Hughes.”’ It is conceded that there was suffi- 
cient evidence to sustain this finding, unless the 
record in the lunacy proceeding was conclusive evi- 
dence, and hence the facts found by the jury therein 
are incapable of contradiction by the defendants in 
this action. All contracts of a lunatic, habitual 
drunkard, or person of unsound mind, made after an 
inquisition and confirmation thereof, are absolutely 
void until by permission of the court he is allowed to 
assume control of his property. L’ Amoureux v. Crosby, 
2 Paige, 422; Wadsworth v. Sharpsteen, 8 N. Y. 388; 2 
R. S. (6th ed.) 1094, § 10. In such cases the lunacy 
record, as long as it remains in force, is conclusive 
evidence of incapacity. Id. Contracts however made 
by this class of persons before office found, but withiu 
the period overreached by the finding of the jury, are 
not utterly void, although they are presumed to be so 
until capacity to contract is shown by satisfactory evi- 
dence. Id.; Van Deusen v. Sweet, 51 N. Y. 378; Banker 
v. Banker, 63 id. 409. Under such circumstances, the 
proceedings in lunacy are presumptive; but not con- 
clusive, evidence of a want of capacity. The presump- 
tion, whether conclusive or only prima facie, extends 
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to all the world, and includes all persons, whether they 
have notice of the inquisition or not. Hart v. Deamer, 
6 Wend. 497; Osterhout v. Shoemaker, 3 Hill, 513; 1 
Greenl. Ev., § 556. These principles are now well set- 
tled in this State, and no question could have arisen 
as to the right of the defendants to show that the 
grantor, at the time the conveyance in question was 
executed, was of sound mind, but for the fact that the 
grantee was the petitioner in the lunacy proceedings. 
It is claimed that he thereby became a technical party 
to the record, as that expression is commonly under- 
stood in law, and hence that he is so completely bound 
by the finding of the jury as to be precluded from at- 
tempting to show the actual truth. This point does 
not appear to have been passed upon by the courts, 
although there are dicta of learned judges bearing 
somewhat upon it. A party is ordinarily one who has 
or claims an interest in the subject of an action or pro- 
ceeding instituted to afford some relief to the one who 
sets the law in motion against another person or per- 
sons. Interest, or the claim of interest, is the statu- 
tory test as to the right to be a party to legal proceed- 
ings, almost without exception. Unless a party has 
some personal interest in the result, he can have uo 
standing in court. But any one, even a stranger, can 
petition for a commission to inquire as to the sanity 
of any other person within the jurisdiction of the 
court. While this is now provided by statute, it was 
also the rule at common law, although a strong case 
was required if the application was not made by some 
person standing in a near relation to the supposed 
lunatic. Code Civil Proc., § 2323; /n re Smith, 1 Russ. 
348; Inve Persse, 1 Moll. 439; Shelf Lun. 94; 2 Crary 
Pr. 5; Ordr. Jud. Ins. 218. 

The origin and history of lunacy proceedings throw 
some light upon the subject. It was provided by an 
early statute in England that ‘“‘the king shall have 
the custody of the lands of natural fools (idiots), tak- 
ing the profits of them without waste or destruction, 
and shall find them in necessaries, of whose fee soever 
the land be holden; and after their death he shall re- 
store them to their rightful heirs, so that no alienation 
shall be made by such idiots, nor their heirs be in any 
wise disinherited.’’ 17 Edw. II, chap. 9. The same 
statute provided for lunatics, or such as might have 
lucid intervals, by making the king atrustee of their 
lands and tenements, without any beneficial interest, 
as in the case of idiots, who were the source of consid- 
erable revenue to the crown. Id., chap. 10; Beverley's 
Case, 4 Coke, 127; 1 Bl. Com., chap. 8, § 18, p. 304. 
This statute continued in force from 1324 until 1863. 
Ordr. Jud. Ins. 4. The method of procedure there- 
under is described by an early writer as follows: ‘‘And 
therefore when the king is informed that one who 
hath lands or tenements is an idiot, and is a natural 
from his birth, the king may award his writ to the es- 
cheator or sheriff of the county where such idiot is, to 
inquire thereof.” Fitzh. Nat. Brev. 232. The object 
of the writ was to ascertain by judicial investigation 
whether the person proceeded against was an idiot or 
not, so that the king couid act under the statute; for 
his right to control idiots or lunatics and their estates 
did not commence until office found. Shelf. Lun. 14, 
Subsequently authority was given to the lord chancel- 
lor to issue the writ or commission to inquire as to the 
fact of idiocy or lunacy, and the method of procedure 
was by petition suggesting the lunacy. Id.; du re 
Brown, 1 Abb. Pr. 108, 109. It was the ordinary writ 
upon a supposed forfeiture to the crown, and the pro- 
ceeding was in behalf of the kiug, as the political 
father of his people. Id.; Fitzh. Nat. Brev. 581. As 
the means devised to give the king his right by solemn 
matter of record, it was necessary before the sovereign 
could divest title. 3 Bl. Com. 259; Phillips v. Moore, 
100 U. S. 208, 212; And. Law Dict., tit. “ Office 
Found.” It was used to establish the fact upon which 








the king’s right depended, as in the case of an alien, 
who could hold land until his alienage was authorita- 
tively established by a public officer, upon an inquest 
held at the instance of the government. Whether the 
basis of action was infancy, or alienage, or otherwise, 
the proceeding was in behalf of the public, represented 
by the king. Id. The inquisition was an inquiry 
made by a jury before a sheriff, coroner, escheator, or 
other government officer, or by commissioners spe- 
cially appointed, concerning any matter that entitled 
the sovereign to possession of lands or tenements, 
goods or chattels, by reason of an escheat, forfeiture, 
idiocy, and the like. Chit. Prerog. 246, 250; Staunf. 
Prerog. 55; Rap. & L. Law Dict., tit. ‘Inquest of 
Office.” Thus the law came to us from England; and 
after the Revolution the care and custody of persons of 
unsound mind, and the possession and control of 
their estates, which had belonged to the king asa part 
of his prerogative, became vested in the people, who 
by an early act confided it to the chancellor, and after- 
ward to the courts. Laws 1788, chap. 12; 2 Greenl. Ev. 
25; Laws 1801, chap. 30; Laws 1817, chap. 32; 1 Rev. 
Laws, 147; 2 R. S. 52. But while the same power was 
confided, the practice or method of exercising that 
power was not regulated by the Legislature; so that 
almost of necessity the English course of procedure 
was followed. Jn re Brown, supra. 

For nearly a century there was no statute authoriz- 
ing any court or officer to issue 'a commission of in- 
quiry, except as the right to judicially ascertain who 
were lunatics, etc., was implied from the acts commit- 
ting their care and custody at first to the chancellor, 
and later to the Supreme Court. The right to judi- 
cially learn whether a person was a lunatic or not was 
inferred from the right to his care and custody, pro- 
vided he was such. Thus it appears that these pro- 
ceedings have always been instituted in behalf of the 
public; at first in behalf of the king, as the guardian 
of his subjects, and then in behalf of the people of the 
State, who succeeded to the rights of the king in this 
regard. Iu both countries the theory of the proceed- 
ing was the same, resting upon the interest of the pub- 
lic, as is apparent from an examination of the various 
statutes and decisions upon the subject already cited. 
That interest is promoted by taking care of the per- 
sons and property of those who are unable to care for 
themselves, and by preserving their estates from waste 
and loss, preventing them and their families from be- 
coming burdens upon the public. The inquisition is 
an essential step, preliminary to assumingcontrol. It 
is a judicial determination that the person proceeded 
against is one of the class of persons whose care and 
custody has been delegated to the courts by the pub- 
lic. Although it involves the forfeiture or suspension 
of civil rights over person and property, it acts upon 
the status of the individual only. All the other re- 
sults follow the judicial decision that the status of the 
alleged lunatic has changed from soundness to un- 
soundness of mind. It is then, and only then, that 
the courts assume control, which they exercise through 
their own appointees, who is subject, at all times, to 
their orders. The whole world is bound by the inqui- 
sition, and no one, unless it is the lunatic himself, 
more than another. The law is set in motion by in- 
formation, of a more or less formal; character, spread 
before the court, not by a party, but as in a criminal 
prosecution, by some one who assumes to act in the 
matter. While the petitioner in ‘rare cases has been 
required to pay costs, it was because he acted in bad 
faith toward the court by calling upon it to act when 
he knew that there was no ground foraction. For the 
same reason Lord Eldon required the brothers and 
sisters of a supposed lunatic, who could not be consid- 
ered parties in any sense, to pay the costs occasioned 
by their opposition to a petition for a commission of 
lunacy, presented by strangers to the family. Jn re 
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Smith, supra. The primary object of the proceeding 
is not to benefit any particular individual, but to see 
whether the fact of mental incapacity exists, so that 
the public, through the courts, can take control. The 
petitioner can derive no direct benefit from it. The 
advantage to him, if any, is only such as would result 
if any other person had first acted in the matter. At- 
tentive study of the history, nature and object of 
lunacy proceedings leads to the conclusion that the 
petitioner therein is not a party to the record so as to 
be personally estopped by the finding of the jury, ex- 
cept as all the world is estopped. 

We also agree with the learned General Term in its 
conclusion that the title to land was not involved in 
the proceeding under consideration, and that a com- 
mission to inquire as to the mental status of an alleged 
lunatic has no power to settle any such question. Such 
a tribunal is not adapted to so important an inquiry. 
It is not constituted for such a purpose, but simply to 
inform the conscience of the court as to a particular 
fact, for a special purpose. It would have no pleadings 
to guide it. No distinct issue upon the subject could 
be presented. It would be only incidental to the main 
question, which relates to existing incapacity. When 
that is found, the care of the person and estate belongs 
to the court. Unless that is found, the court has no 
further jurisdiction, whatever else may be found. No 
other inquiry can become material except from its re- 
lation to that question. The command of the com- 
mission is to inquire whether the person is a lunatic, 
and if so, from what time, in what manner, and how. 
The period of the incapacity isof no importance, un- 
less it includes the present time. The secondary char- 
acter of the inquiry as to duration is evident from the 
fact that, if the jury find the alleged lunatic to be of 
sound mind, they have no power to pass upon any 
other question, even if they are of the opinion that he 
has been insane. Moreover, the petitioner would not 
be allowed to control the proceeding by a settlement 
or discontinuance, or by submitting to a nonsuit, ex- 
cept by permission of the court, which could allow any 
one to continue if he abandoned it. Shelf. Lun. 22. 
The difficulty of correcting errors by appeal or review 
is obvious. In fine, such a method of determining the 
title to real estate is opposed to the theory and policy 
of the law, which surrounds landed property with so 
many safeguards. We think that the validity of the 
deed in question was not at issue, and that it could 
not properly be tried in the lunacy proceeding. The 
judgment should be affirmed, with costs. 


All concur, except BRADLEY, J., not sitting. 
——__>___— 


NEW YORK COURT OF APPEALS ABSTRACT. 


COMPROMISE OF ACTION.—Defendant conveyed cer- 
tain real estate to plaintiff, taking a bond for pay- 
ment, and a mortgage on the tract conveyed, and on 
other real estate as security. Plaintiff made several 
payments on the bond, which were duly indorsed. 
Suit for foreclosure was begun, which was finally set- 
tled under stipulation of plaintiff reconveying the land 
and paying acertain sum. Plaintiff then began suit 
for money had and received, alleging that he had paid 
a certain sum on the bond, which was never indorsed 
thereon. Held, that in the absence of any agreement, 
when the foreclosure suit was settled, as to the value 
of the land reconveyed, and as to the amount that had 
been paid on the bond, plaintiff could not maintain 


his action. Second Division, Oct. 8, 1889. Roberts v. 
Ellwood. Opinion by Follett, C. J. Affirming 40 
Hun, 633. 


CONTRACTS—PERFORMANCE.— In an action for work 
done under a contract which provides that the work 
should be done in the best workmanlike manner, and 





to the entire satisfaction of defendant, the terms of 
the contract are fulfilled if it appears that the work 
was done in the best workmanlike manner, and de- 
fendant cannot defeat a recovery by unreasonably and 
in bad faith saying the work was not done to his satis- 
faction. The question was directly presented in the 
case of Bank v. Mayor, 63 N. Y. 336. In that case the 
certificate of the *‘ water purveyor”’ that the stipula- 
tions of the contract were performed was made a con- 
dition precedent to payment. It was conceded that 
the contract was completed and performed, but the 
‘““water purveyor” declined to give a certificate. The 
plaintiff was defeated in the Supreme Court, but in 
this court the judgment was reversed; the court say- 
ing: ‘It was necessary for them (the plaintiffs) either 
to prove upon the trial the making of such certificate 
by him, or to show that it was refused ‘unreasonably, 
or in bad faith. It was unreasonable to refuse it if it 
ought, in the contemplation of the contract, to have 
been given. In such contemplation, it ought thus to 
have been given, when in very fact, and beyond all 
pretense of dispute, the state of things existed to 
which the water purveyor was to certify, to-wit, the 
full completion of the contract in each and every one 
of its stipulations.’’ That when the parties have made 
the certificate of a third person of the performance of 
the work a condition precedent to payment, such cer- 
tificate must be produced, or its absence explained, is 
the general rule. Smith v. Briggs, 3 Denio, 74. But 
all the authorities recognize the exception that when 
such certificate is refused in bad faith or unreasonably, 
the plaintiff may recover upon proof of performance 
of the contract. Smith v. Brady, 1? N. Y. 176; Thomas 
v. Fleury, 26 id. 26; Wyckoff v. Meyers, 44 id. 145; 
Nolan v. Whitney, 88 id. 648; U.S. v. Robeson, 9 Pet. 
328; Smith v. Wright, 4 Hun, 652; Whiteman v. Mayor, 
21 id. 121. The reason for the exception applies with 
much greater force where the work is to be done to 
the satisfaction of the party himself than to cases 
where the certificate of a third party, is required. A 
party cannot insist on a condition precedent when he 
has himself defeated a strict performance. Butler v. 
Tucker, 24 Wend. 449. In this case Judge Bronson 
wellsays: ‘‘ The defendant does not set up that part 
of the covenant which requires the work to be done to 
his satisfaction. * * * Asto that, it would proba- 
bly be enough for the plaintiff to aver that the work 
was in all other respects completed in pursuance of 
the contract; forif the defendant was not satisfied 
with such a performance, it would be his own fault.” 
See also Boiler Co. v. Garden, 101 N. Y. 387. None of the 
cases cited by the appellant hold a different rule. Many 
of them recognize the exception I have pointed out, 
and those that do not are easily distinguishable from 
the case under consideration. Second Division, Oct. 
8,1889. Doll vy. Noble. Opinion by Brown, J. Affirm- 
ing 41 Hun, 645. 

RESCISSION — STATUTE OF FRAUDS. — (1) A 
promise, on the sale of bonds, to take them back on 
demand, isa promise for rescission, and not an inde- 
pendent contract, and is not void within section 3 of 
the statute of frauds, which provides that a contract 
for the sale of chattels for 250 or more shall be void 
unless a note or memorandum thereof in writing is 
signed by the parties, or the buyer receive part of the 
property, or pay part of the purchase-money. Woos- 
ter v. Sage, 67 N. Y. 67; Fitzpatrick v. Woodruff, 96 
id. 561; White v. Knapp, 47 Barb. 549; Williams v. 
Burgess, 10 Adol. & E. 499; Fay v. Wheeler, 44 Vt. 292; 
Dickinson yv. Dickinson, 29 Conn. 600; 1 Benj. Sales 
(Corbin ed.), § 169. Executed contracts of sale, em- 
bracing a promise by vendors of chattels that in case 
they do not suit the purchaser, or do not possess cer- 
tain specified qualities, the vendor will repay to the 
vendee the purchase-price upon their return, have been 
frequently considered by the courts (Towers v., Bar- 
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rett, 1 T. R. 133; Thornton v. Wynn, 12 Wheat. 
183); but no case has been cited holding that 
such a promise on the part of a vendor is an independ- 
ent contract. When an agent, by an oral contract, 
sells and delivers the goods of a disclosed principal, 
his personal oral warranty of quality is not a contract 
independent of the contract of sale, but is a part of it, 
and one consideration is sufficient to support the sale 
and warranty. The oral contract of the defendants 
that they would purchase for the plaintiff in the mar- 
ket, at market rates, the bonds, for the usual com- 
pensation, and, in case he should thereafter become 
dissatisfied with the bonds, that they would, on de- 
mand, take them off his hands at what they cost him, 
was a single contract. Under this contract, the bonds 
were purchased and held by the defendants until the 
purchase-price and their commissions were paid, and 
then they delivered the bonds to the plaintiff. The 
promise of the defendants that they would take the 
bonds off the plaintiff's hands at what they cost him, 
upon request, is not a contract for the sale of goods, 
chattels or things in action, within the third section of 
the statute of frauds, but is a provision for the rescis- 
sion of the entire contract, and is valid. Hagar v. 
King, 38 Barb. 200, distinguished. (2) Where the man- 
aging partner promises to take back bonds sold by the 
firm, and the promise is apparently within the scope of 
the partnership business, the burden is on the seller 
to show that he had no authority to bind the firm. (3) 
Where the evidence shows that the managing partner 
frequently advised the buyer not to dispose of his 
bonds, as they would appreciate in value, the buyer 
cannot be said to have been guilty of laches in not 
sooner returning them, and demanding his purchase- 
money. Second Division, Oct. 8, 1889. Johnston v. 
Trask. Opinion by Follett, C. J. Affirming 40 Hun, 
415. 

CORPORATIONS — EXCLUSIVE FRANCHISES—MUNICI- 
PAL CORPORATIONS.—(1) Where the charter of a com. 
pany, incorporated for the purpose of supplying a city 
with water when required for the purpose of extin- 
guishing fires, and for other purposes, on terms to be 
agreed upon with the city, does not expressly grant an 
exclusive franchise, and there is no provision in the 
city’s charter authorizing it to grant exclusive fran- 
chises or exclusive rights to lay pipes and mains in its 
streets, it will not be implied from the nature of the 
company's franchise that its right to supply the city 
with water is exclusive. The franchise granted to the 
plaintiff embraced all the powers, privileges and im- 
munities within the charter, and constituted a con- 
tract between the State and the plaintiff, and in the 
exercise of the powers so granted the latter was enti- 
tled to protection. It follows that, if within the fran- 
chise granted by the State to the plaintiff was the ex- 
clusive right to supply the city of Syracuse with water, 
the defendants should be enjoined from proceeding, as 
they are attempting to proceed, to interfere with or 
impair such right. Water-Works v. Water-Works, 120 
U. S. 64; Gas Co. v. Light Co., 115 id. 650; Water- 
Works Co. v. Rivers, id. 674; Gas Co. v. Gas Co., id. 683. 
The company evidently was created solely for the pur- 
pose of supplying water to the city for the use of it 
and its inhabitants; and so far as appears, the city 
then had no means for such supply other than such as 
had been possessed by Teall and his associates, and 
such as it may have been contemplated the plaintiff 
would provide. It must be assumed that the Legisla- 
ture was advised of the situation, and that the fran- 
chise was granted for all the purposes within the pro- 
visions of the charter. The question now under con- 


sideration is the legislative intent; and for the purpose 
of ascertaining the powers and privileges which were 
granted to the plaintiff, other than those incidental to 
the powers expressly given, and necessary to carry 
them into effect, reference can be had only to the 


grant. 2 Kent Com. 298; 1 R. s. 600, 8 3; Halstead v. 


Mayor, etce., 3 N. Y. 433. The construction and effect 
to be given to the contract between the - tate and the 
grantee of a franchise have been the subject of much 
discussion; and the view of Chancellor Kent at one 
time was that, although “the creation of the franchise 
be not declared exclusive, yet it is necessarily implied 
in the grant, as in the case of the grant of a ferry. 
bridge or turnpike, or railroad, that the government 
will not, either directly or indirectly, interfere with it 
80 as to destroy or materially impair its value. * * * 
All grants or franchises ought to be so construed as to 
give them due effect by excluding all contiguous com- 
petition which would be injurious, and operate fraud- 
ulently upon the grant.’’ 3 Kent Com. 459; Turnpike 
Co. v. Miller, 5 Johns. Ch. 101. Whatever support that 
rule of the interpretation and effect may have in 
reason or propriety, it is not now available to that ex- 
tent for the beneficial protection of the grantee in the 
exercise of his franchise; but, on the contrary, public 
grants are to be so strictly construed as to operate asa 
surrender by them of the sovereignty no further than 
is expressly declared by the language employed for the 
purpose of their creation. The grantee takes nothing 
in that respect by inference. Such is deemed the legal 
intent of the State in imparting to its citizens or cor- 
porations powers and privileges of public character; 
and therefore, except so far as they are by the terms 
of the grant made exclusive, the power is reserved to 
grant and permit the exercise of competing and rival 
powers and privileges, however injurious they may be 
to those taken by the prior grantee. The important 
leading case to that effect in this country was Charles 
River Bridge v. Warren Bridge, 11 Pet. 420, where was 
sustained the grant of the right to erect a bridge over 
the Charles river near one which had been constructed 
over the same river pursuant to prior grant from the 
State of Massachusetts, although it produced a compe- 
tition practically destructive of the value to the 
grantee of such prior franchise; and this was put upon 
the ground, resulting from the declared rule of con- 
struction of such grants, that they should be strictly 
construed as against the grantee, and that nothing 
should be taken by inference or presumption to en- 
large their import. The court held that the State had 
relinquished its sovereiguty so far only as the purpose 
to do so was expressed in the prior grant; and there- 
fore, as it had not by it made the franchise exclusive 
in that locality, or denied to itself the power to grant 
similar privileges to others, there was no violation of 
the legal rights of the prior grantee produced by the 
subsequent one complained of. Although that case 
was determined by a divided court, and it does not 
very clearly appear by the report of it upon precisely 
what ground all the members of the majority placed 
their concurrence in the result, the doctriue there an- 
nounced by Mr. Chief Justice Taney has since then 
been treated by tbat court as established. Water Co. 
v. Easton, 121 U.S. 391. It has also been adopted and 
is the settled rule in this State. Bridge Co. v. Railroad 
Co., 6 Paige, 554; Bridge Co. v. Fish, 1 Barb. Ch. 547; 
Thompson vy. Railroad Co., 3 Sandf. Ch. 625; Plank- 
Road Co. v. Douglass, 9 N. ¥. 444, 452; Bridge Co. v. 
Smith, 30 id. 44, 61; Power v. Village of Athens, 99 id. 
592; Dermott v. State, id. 107. (2) A provision in the 
city’s charter giving the council the power to make 
* ordinances, rules, regulations and by-laws for light- 
ing the streets and public buildings of the city, and to 
supply the city with water,’’ does not authorize the 
city to grant any exclusive privileges. It is contended 
that the request, in view of the duty imposed upon the 
plaintiff, was productive of a contract between it and 
the city, perpetual and interminable, while the plain- 
tiff retained its franchise and other property having re- 
lation to its exercise. While the request may have 
made the grant to the plaintiff effectual for the purpose 
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provided by the statute, we think the plaintiff is not 
entitled, upon any contract between it and the city, to 
the equitable relief sought, but it must depend upon 
the contract between it and the State, furnished by 
the grant, aided, so far as it legitimately may be, by 
the consideration to which such request may be enti- 
tled as bearing upov the operation and effect of the 
grant. The municipal corporation, as such, could bind 
itself by such coutract only as it was authorized by stat- 
ute to make. It couid not grant exclusive privileges, es- 
pecially to put mains, pipes and hydrants in its streets ; 
nor could it lawfully, by contract, deny to itself the 
right to exercise the legislative powers vested in its 
common council. It cannot well be claimed that any 
express power was delegated to the municipality to 
grant any exclusive franchises; and public policy will 
not permit the inference of authority to make a con- 
tract inconsistent with the continuously operative 
duty to make such by-laws, rules and regulations as 
the public interest or welfare of the city may require. 
Milhau v. Sharp, 27 N. Y. 611; New York v. Railroad 
Co., 32 id. 261; Gas-Light Co. v. Middletown, 59 id. 
228; Gale v. Village of Kalamazoo, 23 Mich. 344; Lo- 
gan v. Pyne, 43 Iowa, 524; Gas Co. v. City of Des 
Moines, 44 id. 505; Gas-Light Co. v. Gas Co., 25 Conn. 
19. (3) The provisions of the company’s charter, by 
which the city might, after twenty years, purchase the 
property and franchises of the company, or take them 
sooner if it failed to supply water, did not impose on 
the city any legal duty which prevented it from using 
other means of water supply. Second Division, Oct. 8, 
1889. Syracuse Water Co. v. City of Syracuse. Same 
v. Same. Opinion by Bradley, J. Affirming 40 Hun, 
635. 





INDIVIDUAL LIABILITY OF TRUSTEES — 
PAYMENT.—(1) In an action by a bank receiver 
against certain trustees of a mill company, it appeared 
that the mill was indebted in excess of its capital 
stock to the bank; that a contract was made by which 
the bank agreed to treat the debt as dead or sus- 
pended, and thereafter to cash the mill paper when 
indorsed by oue of the defendants and the bank presi- 
dent individually, and that subsequent mill deposits 
were to be credited on the pew account. They were 
credited on the old account, and the indorsers of the 
paper under the new account had no notice of its dis- 
honor. Held, that defendants were not liable under 
section 23, chapter 40, Laws of New York, 1848, mak- 
ing trustees individually liable for indebtedness to 
which they have assented in excess of the capital stock 
of the company, as the new paper made by the mill 
under the contract was paid, so far as defendants were 
concerned. (2) The burden was on plaintiff to show 
that the contract between the corporations was unau- 
thorized or was not ratified by the boards, and in the 
absence of such proof the presumption is in favor of 
its validity. Bank v. Warren, 7 Hill, 91; Gillett v. 
Campbell, 1 Den. 520; Elwell v. Dodge, 33 Barb. 336; 
Bank v. Kobner, 85 N. Y. 189, 193; Smith v. Glass Co., 
11 C. B. 897, 929; Lee v. Mining Co., 56 How. Pr. 373; 
affirmed, 75 N. Y. 601; Mor. Priv. Corp. (2d ed.), §§ 336, 
538, 593. The plaintiff failed to rebut the presumption 
that the contract was entered into or ratified by the 
authority of the boards of the corporations, and it 
must be held to be binding on both. Second Divis- 
ion, Oct. 8, 1889. Patterson v. Robinson. Opinion by 
Follett, ©. J. Affirming 47 Hun, 637. 


FJECTMENT — ADVERSE POSSESSION.— (1) In eject- 
ment, where there is testimony showing that plaintiff 
and his grantors had cultivated a portion of the land 
in dispute for over twenty years, and that from 
another portion they had occasionally cut wood and 
timber, and that they had maintained a fence separat- 
ing such tract from the lands of the defendant, it is a 
question for the jury whether such testimony is suffi- 





cievt to uphold a claim of title by adverse possession. 
A claim of title may be made by acts alone quite as 
effectively as by the most emphatic assertions. Ags 
was said by the chancellor, when speaking for the 
Court of Errors in La Frombois v. Smith, 8 Cow. 589, 
603: ‘* The actual possession and improvement of the 
premises, as owners are accustomed to possess and im- 
prove their estates, without any payment of rent, or 
recognition of title in another, or disavowal of title in 
himself will, in the absence of all other evidence, be 
sufficient to raise a presumption of his entry and hold- 
ing as absolute owner, and unless rebutted by other 
evidence, will establish the fact of a claim of title.” 
(2) It is not necessary for the plaintiff to show that he 
ever made claim of title to the land by word of mouth. 
Second Division, Oct. 8, 1889. Barnes v. Light. Opin- 
ion by Vann, J. Reversing 41 Hun, 638. 


EQUITABLE CONVERSION—POWERS—TRUSTEES AND 
EXECUTORS.— (1) A will devising and bequeathing al! 
the testatrix’s estate, real and personal, to execu- 
tors, with power of sale, for the purpose of dis 
tributing the proceeds as directed, produces an equit- 
able conversion of the real estate into personalty. (2) 
The power of sale given by the will to the executors is 
not within the statutory term of express trusts, to 
execute which the Supreme Cuurt has power to appoint 
trustees under 1 Revised Statutes of New York, page 
730, sections 69, 70. The power of sale being vested in 
executors, such power would be taken by an adminis- 
trator with the will annexed, and on the acceptance 
by the Supreme Court of the resignation of the surviv- 
ing executor, the power of sale could not be executed 
by a trustee appointed by the Supreme Court. (3) The 
will devised and bequeathed testatrix’s estate to ex- 
ecutors, with power of sale for the purpose of distribut- 
ing the proceeds, one-third each to testatrix’s brother 
and sister, and the income of the other third to another 
sister, A., while she remained the wife of her then 
husband. If she survived him she was to take the 
corpus of the fund, and if she did not, it was to go to 
her lawful issue, if she left any surviving her, who 
reached the age of twenty-one years; otherwise it 
should go to testatrix’s brother and the other sister. 
When testatrix died A. had no children living. Held, 
that the direction to pay the fund to A.’s children in 
the event mentioned, or on their failure to arrive at 
the age of majority, to testatrix’s brother and sister, 
was void under 1 Revised Statutes of New York, page 
773, section 1, forbidding the suspension of the owner- 
ship of personal property for more than two lives in be- 
ing at the death of testatrix. (4) Upon the resignation of 
the surviving executor, the Supreme Court appointed 
A. as trustee, to whom testatrix’s brother and other 
sister conveyed and transferred their contingent in- 
terest in the property. Held, that as testatrix would 
die intestate as to such fund in case A. did not survive 
her husband, or in case the power of sale was not ex- 
ercised by sale of the land during her life, the intes- 
tacy would be applicable to it as real estate, and the 
land or personalty would go to testatrix’s next of kin, 
the brother and sister. The issue of A., if she should 
leave any surviving her, would have no interest in the 
fund or property, and if she did not survive her hus- 
band, her interest would be only a life estate. The 
brother and sister having conveyed their interest to 
A., she acquired the entire beneficial interest in the 
property, making the exercise of the power of sale un- 
necessary. Second Division, Oct. 8, 1889. Greenland 
v. Waddell. Opinion by Bradley, J. 


EVIDENCE—PROVINCE OF JURY.—In an action for 
services as an architect, it was contended that the con- 
tract was made with defendant’s husband, and not 
with defendant. Plaintiff testified that the husband 
first approached him on the subject; that he afterward 
went to defendant, and in the presence of the husband 
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ssid to her: ‘‘ Mr. M. tells me that you are about to 
erect an addition to your house,” ete. ; that defendant 
then assisted him in planning the addition, stated 
what she wanted, examined plaintiff's sketches, and 
stated that she wished a particular carpenter to have 
charge of the work; that she gave directions to pro- 
ceed with the work, and stated that her husband 
would see plaintiff, and give his ideas as to details. 
The husband took very little part in the conversation, 
but afterward he alone discussed the cost with plain- 
tiff, gave instructions to and corresponded with plain- 
tiff, directed others in the work, and paid most of the 
bills. The house was the separate estate of defendant. 
Neither defendant nor her husband testified on the 
trial, and plaintiff's testimony was not contradicted. 
Held, that a question was presented for the jury, and 
it was error to dismiss the complaint. Second Divi- 
sion, Oct. 8, 1889. Cutler v. Morris. Opinion by Vann, 
J.; Haight, J., dissenting. Reversing 38 Hun, 638. 


INSURANCE—CONSTRUCTION OF POLICY—CON FLICT— 
AMBIGUITY.—(1) An insurance policy on goods carried 
by acommercial traveller declared the persons ‘‘in- 
dorsed hereou to be insured upon all kinds of lawful 
goods, wares and merchandise laden on board the 
good vessel or vessels, boat or boats, railroad or car- 
riage, lost or not lost, at and from ports and places to 
ports and places on a regular and lawful route, for the 
several amounts and at the rates as hereon indorsed.” 
It also declared the risks taken to be ‘tof the lakes, 
rivers, canals, railroads, fires, jettisons, and all other 
perils or misfortunes to the hurt, detriment, or dam- 
age of said property.” The written indorsement on 
the policy was: ‘‘ To the amount of $1,000, to cover on 
clothing and merchandise against any and ail risks 
and perils of fire and inland navigation and transpor- 
tation while on vesséls, steamboats or railroads, or in 
hotels, stores or depcts, in the United States, and 
while in custody of the assured or travelling sales- 
man.”’ The salesman had the goods in a carriage, and 
in attempting to ford a stream at the usual place of 
crossing they were damaged by water. Held, that the 
goods were covered, though transportation by carriage 
was not specified in the written indorsement on the 
policy. (2) Where there are two provisions in a con- 
tract, one printed and one written, the latter is pre- 
sumed to express the latest intention of the parties, 
and will control the interpretation, unless the two can 
be reconciled so as to give effect to both. (3) Where 
an insurance contract is so drawn as to be ambiguous, 
the doubt should be resolved against the company, us 
it prepared and executed the policy, and is responsible 
for the uncertainty of its language. Second Division, 
Oct. 8, 1889. Kratzenstein v. Western Assur. Co. Opin- 
ion by Vann, J. Reversing 21 Jones & S. 505. 


—-— TRANSFER OF TITLE. — An insurance policy 
for the benefit of husband and wife jointly on 
property of the husband provided that any change in 
the title, unless with conseat of the company at the 
home office, should vitiate the policy. Held, that a 
transfer from the husband to his wife through a third 
person vitiated the policy, and that evidence was not 
admissible, in an action on the policy, that when it 
was issued the local agent who solicited the policy was 
informed of the proposed transfer, and orally agreed 
thereto. This is not an action brought to so reform a 
contract as that it shall be made to voice the agree- 
ment which the parties intended to make. On the 
contrary, it is based on the policy as it was written, 
and cannot be maintained by evidence that the con- 
tract was intended to be a different one; for a policy 
of insurance is presumed to embrace the entire agree- 
Ment of the parties. The precedent oral agreement 
cannot be regarded as a part of the policy, or in any 
Wise effective as a contract. Like other written con- 
tracts, the oral agreement preceding its execution and 





delivery is presumed to have become merged in it, and 
its terms cannot be controlled or varied by parol evi- 
dence. Pindar v. Insurance Co., 47 N. Y. 114; Ripley 
v. Insurance Co., 30 id. 136; Alston v. Insurance Co., 4 
Hill, 329. The cases of Van Schoick v. Insurance 
Co., 68 N. Y. 434; Woodruff v. Insurance Co., 83 id. 135; 
and Short v. Insurance Co., 90 id. 16, are not in con- 
flict with this rule. True, oral evidence was received 
in each of those cases. It was not received however 
for the purpose of coutradicting the written agree- 
ment, or to show that the parties made a different 
contract than the one expressed, but to demonstrate 
that the insurer, at the time of the issuance of the 
policy, had knowledge of the facts, the existence of 
which were asserted upon the trial, to constitute a 
breach of warranty. Upon such proof was predicated 
an estoppel against the insurer. It was held, in effect, 
that if the insurer receive pay fora policy of insurance, 
knowing it to be invalid when issued,he shall be deemed 
to be estopped from insisting upon its invalidity. The 
object of this rule is to prevent fraud, and to render 
it impracticable for insurers to attempt the acquisi- 
tion of premiums upon policies known to be invalid 
when issued. The principle of those cases cannot be 
applied here. The act which the contract declares 
shall vitiate the policy had not been performed when 
the policy was issued. It was not an existing fact. 
The policy was therefore valid at the time of its is- 
suance, and so remained until the property was con- 
veyed without the consent of the defendant. Cer- 
tainly the facts here disclosed fail to suggest a fraud 
which will estop the defendant from interposing as a 
defense the warranty against a conveyance of the 
property. As the defendant is not estopped, and the 
action is brought upon the contract as it was written, 
it follows that the admission of parol testimony to 
vary or contradict one of its provisions was error. 
Second Division, Oct. 22,1889. Walton v. Agricultural 
Insurance Co. Opinion by Parker, J.; Bradley, 
Haight and Brown, JJ., dissenting. 


LIBEL — MERCANTILE AGENCY. — Where an alleged 
libel consists in the publication by defendant, a mer- 
cantile reporting agency, for the information of ite 
subscribers, of a sheet containing, among other busi- 
ness men’s names, that of plaintiff, followed by aster- 
isks, with no proof of any meaning attached thereto, 
except the testimony of defendant’s superintendent, 
who testifies that they referred only to a marginal note 
directing persons, desirous of further information con- 
cerning the person in connection with whose name 
they occurred, to call at defendant’s office, a verdict 
for defendant should be directed, as the characters 
are not libellous per se, and are not shown to have any 
libellous significance as used. The use of characters 
in the body of the page to direct the attention of the 
reader to the margin or bottom thereof is common in 
many publications, and of itself can excite neither sus- 
picion nor surprise. The plaintiff proved that such 
was the sole intention of the defendant in making use 
of the double stars in the publication complained of. 
The only innuendo alleged by the plaintiff states simply 
what the defendant meant; not what its subscribers 
or the public understood. There is no apparent am- 
biguity as to the meaning or application of the words, 
Without proof of extrinsic facts, the language of the 
publication, including the characters used, is capable 
of an innocent construction only. Standing by them- 
selves, they are incapable of a defamatory meaning. 
If there was a latent injurious meaning arising from 
facts, known both to the defendant and its subscribers, 
which would reasonably lead the latter to understand 
the words in a secondary and a defamatory sense, it 
was neither alleged nor proved. Words not libellous 
per se may become so from the connection in which 
they are used, or the circumstances under which they 
are published. The situation and surroundings of the 
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most innocent expression may make it libellous, but 
they must be distinctly alleged and proved. The mere 
position in a newspaper of an advertisement appa- 
rently inoffensive,but surrounded by suggestive items, 
may make it a question forthe jury whether it is libel- 
ious or not. Zier v. Hofflin, 33 Minn. 66. Words are 
tc be construed in the light of their surroundings; and 
although harmless upon their face, if found in bad 
company, may from that circumstance be determined 
tc have an injurious meaning. It becomes a question 
for the jury, if there is any evidence of such extrinsic 
facts te be submitted tothem. Id.; Williams v. Smith, 
L. R., 22 Q. B. Div. 134; Odgers Sland. & Lib. 113. The 
notification sheet in question contained many names, 
each with figures or characters printed opposite. Lf it 
had appeared that those figures and characters were 
parts of a cypher understood, or capable of being un- 
derstood, by the subscribers, through a key furnished 
by the defendant, and that in each case, or even in 
many cases, they indicated that the person against 
whose name they stood had failed in business, or was 
preparing to fail, or was financially embarrassed, a 
case would have been presented for our determination 
quite different in its legal aspects from the one now 
under consideration. Erber v. Dun, 12 Fed. Rep. 526, 
532; Woodling v, Knickerbocker, 31 Minn. 268; Shep- 
heard v. Whitaker, L. R., 10 C. P. 502; Bauk v. Henty, 
L. R.,5 C. P. Div. 514; Ruel v. Tatnell, 29 Week. Rep. 
172. This appeal must be decided upon what was al- 
leged and proved by the plaintiff, and not upon what 
might have been alleged and proved. On the record 
as presented, we think that it was the duty of the 
learned justice who presided at the circuit to direct a 
verdict for the defendant. Second Division, Oct. 8, 
1889. Kingsbury v. Bradstreet Co. Opinion by 
Vann, J. 


MARRIAGE—DIVORCE—NON-PAYMENT OF ALIMONY— 
CONTEMPT.—Code of Civ. Proc. of New York, section 
111, declares and restricts the time for which a person 
may be imprisoned under a commitment upon a fine 
for contempt of court in the non-payment of alimony 
in a divorce case, and declares that *‘ the prisoner shall 
not be again imprisoned upon a like process issued in 
the same action, or arrested in any action upon any 
judgment under which the same may have been 
granted.’’ Held, that where the defendant, impris- 
oned for non-payment of alimony previously accruing, 
has remained iu prison for the full term provided for 
in the above section, he caunot be again imprisoned 
for the non-payment of alimony accruing during his 
imprisonment. Oct. 22, 1889. Winton v. Winton. 
Opinion per Curiam; Peckham and Danforth, JJ., 
dissenting. Affirming 5 N. Y. Supp. 537. 


MUNICIPAL CORPORATION—INJUNCTION—DEFECTIVE 
SEWERS.—Injunction will not lie to restrain the trus- 
tees of a village from maintaining an iron grating at the 
opening of a sewer, used to convey the surface water 
away from the road-bed of a street, on the ground 
that the accumulation of sticks and leaves at such 
grating obstructs the flow of water, and causes it to 
overflow on plaintiff's land. It is possible that some 
other device might be arranged so that the water would 
enter the sewer from the curb under the sidewalk, in- 
stead of from the bottom of the gutter; but in that 
case, if there was no grate maintained, the leaves and 
other material would be carried directly into the 
sewer, and might serve to dam up and clog the flow of 
the water, and thus cause the ‘same difficulty com- 
plained of. The grate is the device in general use in 





our principal cities and villages to prevent sticks, 
leaves, and other material from entering the sewers, 
and we are not prepared to hold that it should be dis- 
approved of and removed. Some allowance must be 
made for the judgment and discretion of the municipal 





burgh, 91 N. Y. 67-71, Miller, J., in delivering the 
opinion of the court, says, that ‘‘the rule is well settled 
that where power is conferred on public officers ora 
municipal corporation to make improvements, such ag 
streets, sewers, etc., and keep them in repair, the duty 
to make them is quasi judicial or discretionary, in- 
volving a determination as to their necessity, requisite 
capacity, location, etc., and for a failure to exercise 
this power, or an erroneous estimate of the public 
needs, no civil action can be maintained; but when 
the discretion has been exercised, and the street or 
improvement made, the duty of keeping it in repair is 
ministerial, and for neglect to perform such a duty an 
action by the party injured will lie.” The case of Sei- 
fert v. City of Brooklyn, 101 N. Y. 136, we do not un- 
derstand to be in conflict with the rule as here stated. 
In that case the surface water had been collected from 
a large territory embracing nearly two thousand three 
hundred acres of land which had not theretofore been 
drained over the ‘plaintiff's land, involving the prin. 
ciple which has uniformly been invoked to prohibit 
corporations from constructing sewers whereby the 
surface water of a large territory, which did not 
naturally flow in that direction, was gathered into a 
body, and thus precipitated upon the premises of an 
individual, occasioning damage thereto. See also Mills 
vy. City of Brooklyn, 32 N. Y. 489; Lynch v. Mayor, 
etc., 76 id. 60. As we have seen, iu this case there was 
no collection of surface water other than from the 
road-bed. The entrance into the sewer was constructed 
with a grate, in accordance with the judgment and 
discretion of the officers of the village; and even 
though we were of the opinion some better device 
might have been adopted, the municipality would not 
be liable for their errors of judgment. But we do not 
understand it to be seriously contended that the grate 
over the entrance to the sewer is improper, or that 
the damages arise from the maintaining of such grate. 
The trouble arises from permitting the grate to be 
covered with leaves and other debris, which prevents 
the free passage of the water through it. The duty 
devolves upon the municipality of keeping its streets 
and gutters in repair, and this duty is ministerial, and 
not judicial, and if there is a neglect to perform it, au 
action will lie for damages for the injury sustained. 
But no such action is pending for our determination. 
The plaintiff, instead of bringing an action for dam- 
ages sustained on the ground of negligence in not keep- 
ing the grate or entrance to the sewer opeu and free 
for the entrance of the water, has brought an action 
in equity for an injunction, in which there is no charge 
of negligence in not keeping the sewer in proper re- 
pair. The authorities upon which the appellant chiefly 
relies were actions for damages on account of negli- 
gence in not keeping the sewer in repair. Second 
Division, Oct. 8, 1889. Paine v. T'rustees, etc., of Delhi. 
Opinion by Haight, J. Affirming 40 Hun, 635. 


MURDER — INSTRUCTIONS.— On a trial for murder, 
the district attorney, after the main charge, asked an 
instruction that the burden of establishing self-defense 
as a defense was on defendant. The court said: “I 
think I have already charged that;” and then charged 
that the burden of proof was on defendant to establish 
the defense of self-defense “beyond a reasonable 
doubt.” The district attorney asked that this be 
withdrawn, saying: ‘‘We do not claim that the 
burden of proof is upon the defendant to establish the 
defense of self-defense beyond a reasonable doubt;” 
but the court replied: ‘I will leave it as it is.” Af- 
terward he said: ‘ With regard to that portion of the 
charge which was made at the request of the district 
attorney, the court will withdraw whatit said * * * 
on that subject, and will charge this: ‘ He must make 
his defense appear to the jury, availing himself of all 
the evidence in the case on either side.’” Afterward 
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the court refused defendant’s request to charge that 
“if on all the evidence there is a reasonable doubt as 
to whether, at the time when the defendant fired the 
shots, he was in danger of great bodily harm, and as 
to whether there was reasonable ground to apprehend 
such injury, defendant is entitled to the benefit of the 
doubt.”” There had been no other charge on the sub- 
ject, except that defendant was entitled to acquittal 
in case of a reasonable doubt as to his guilt. Held, that 
what had been said on the subject of reasonable doubt, 
as applied to the defense of self-defense, had not been 
withdrawn, and was reversible error. Oct. 15, 1889. 
People v. Riordan. Opinion by Andrews, J.; Dan- 
forth, J., dissenting. Affirming 3 N. Y. Supp. 774. 


NEGLIGENCE — DAMAGES—WITNESS—PHYSICIANS.— 
(1) In an action against a railroad company for an in- 
jury caused by its gate across a city street striking a 
passer-by, it is proper to instruct the jury that if the 
gateman, by the exercise of due care, could have 
operated the gate without injury to the plaintiff, he 
was bound to do so, and that negligence on his part iu 
this regard was the negligence of the defendant. (2 
Where it appears that the gates did not begin to fall 
until plaintiff had passed the first gate, and the acci- 
dent occurred in a populous city on a dark, rainy 
night, it is proper to leave to the jury the question 
whether plaintiff's omission to look before passing the 
second gate constituted contributory negligence. (3) 
In an action for personal injuries caused by negligence, 
it is not error to charge the jury that the measure of 
damages is compensation for the injuries, including 
“the expenses of recovery, as regards the past and 
future,” where it appears that the plaintiff has not fully 
recovered at the time of the trial, and that though there 
was no proof of the value of the medical services re- 
quired by plaintiff, the defendant asked for no specific 
instruction limiting the recovery therefor to nominal 
damages. It may now be regarded as settled that the 
jury, in cases of this character, may take into account 
the pain and suffering that may reasonably be ex- 
pected in the future, provided evidence has been given 
tending to show that the person injured will probably 
experience further pain as a result of the injury. Filer 
v. Railroad Co., 49 N. Y. 42; Turner v. City of New- 
burgh, 109 id. 301, 309; Griswold v. Railroad Co., 44 
Hun, 236; affirmed, 21 N. E. Rep. 726, opinion by Finch, 
J. This is upon the principle that adequate compen- 
sation may be recovered in a single action for all 
the natural consequences of the negligent act. So 
where it is reasonably certain that medical atten- 
tion will be needed in the future, the expense thereof 
may be considered by the jury in assessing the dam- 
ages, as it is a direct and natural result of the defend- 
ant’s negligence. The judgment should be affirmed 
with costs. (4) Under Code Civil Procedure of New 
York, section 834, which forbids a physician from dis- 
closing any information acquired by him “in a profes- 
sional capacity, and which was necessary to enable 
him to act in that capacity,’’ a physician who has been 
called in by one who has just suffered an accident can- 
not testify as to his conversing with his patient about 
her injuries, and making an examination of her. Ren- 
nihan v. Dennin, 103 N. Y. 573. Second Division, Oct. 
22,1889. Feeney v. Long Jsland Railroad Co. Opinion 
by Vann, J. Affirming 42 Hun, 657. 


NEGOTIABLE INSTRUMENTS—WAIVER OF DEMAND 
AND NOTICE.—(1) Before the date when the note ma- 
tured the defendant, indorser, asked the holder to ex- 
tend it another year. The holder said he was willing 
if defendant would let his name be on it, and let it be 
as it was, and further asked defendant if he and R., 
another indorser, would let their names remain on the 
note. Defendant said yes, if plaintiff would let the 


note stand just as it was. Before maturity, the holder 
saw R., who consented to an extension. 


Held, that 








the facts constituted a waiver of defendant’s right to 
demand of payment and notice of non-payment. (2) 
It was proper to show, on cross-examination of defend- 
ant, that the maker of the note had failed in business. 
The jury had a right to take into consideration the ex- 
tent of the interest of the witness, and such fact 
would show that, in the event of defeat, the witness 
would have to pay the whole judgment without any 
prospect of reimbursement from the maker. Cady v. 
Bradshaw, 23 Week. Dig. 559; Pars. Notes, 587; Leon- 
ard v. Gary, 10 Wend. 508; Spencer v. Harvey, 17 id. 
489; Hunter v. Hook, 64 Barb. 475; Leffingwell v. 
White, 1 Johns. Cas. 99; Rope v. Van Wagner, 3N. Y. 
St. Rep'r, 157; Pugh v. McCormick, 14 Wall. 361; Rey- 
nolds v. Douglass, 12 Pet. 497; 2 Daniel Neg. Inst. 144, 
145. The case of Sheldon v. Horton, 43 N. Y. 93, seems 
to be decisive of the question presented. In that case 
the holder of the note went to the indorser and told 
him that the maker wanted the note to remain an- 
other year, and asked him if he were willing; and he 
said he was willing to let it remain; and he took the 
note and looked it over, and said it was a good note. 
The court held that the reply of the indorser consti- 
tuted a waiver of demand and notice at maturity, and 
their omission did not discharge the indorser. The 
case of Bauk v. Dill, 5 Hill, 403, pressed upon our at- 
tention by appellant’s counsel, we regard as clearly 
distinguishable from the case under consideration. In 
that case the proposition of the indorser was to the 
effect that the maker would pay the note in part, and 
give arenewal note for the balance. No time was 
asked in which to make this part payment and give 
the renewal note, and no agreement was made to ex- 
tend the time of payment; while in the case under re- 
view the agreement was not only to extend the time 
of payment for one year, but it was also distinctly 
agreed that the note should remain as it was, with the 
name of the indorser thereon. Second Division, Oct. 
8, 1889. Cady v. Bradshaw. Opinion by Parker, J. 
Affirming 40 Hun, 682. 


PaYMENT—WHAT CONSTITUTES.—(1) Where plaintiff, 
having sold and delivered certain cattle, the payment 
for which was to be concurrent with the delivery, ac- 
cepts a draft for the amount due therefor, neither 
signed nor indorsed by the purchaser, the burden of 
proving, on a failure of the drawer, in a suit against 
the vendee, that the draft was taken as security, and 
not in payment, is on the plaintiff. (2) After the 
weighing of the cattle, plaintiff was asked how he 
wanted to be paid, and answered in currency, but that 
perhaps a draft might answer. Defendants’ agent said 
they would do the best they could, but it was after bank 
hours, and they had to send three miles to the bank. 
The messenger returned with a draft, which was given 
to plaintiff with the remark, ‘‘That makes you all 
right.” Plaintiff said, “1 suppose you could not get 
currency.’’ His attention was called to the fact that 
it was payable to his order, and was not indorsed by 
defendants. He took the draft home, and used it. He 
entered it on his books as ‘‘ draft on New York from ” 
defendants. Held, that there was no evidence to over- 
come the presumption that the draft was received in 
payment of the debt, and the court properly directed 
a verdict for defendants. Second Division, Oct. 8, 1889. 
Hall v. Stevens. Opinion by Vaun, J.; Potter, J., dis- 
senting. Reversing 40 Hun, 578. 


SALE—VESTING TITLE.—Upon a sale on credit of a 
certain number of bags of coffee by the pound out of a 
larger number stored in a warehouse, where the bags 
are so marked as to be easily identified, and nothing 
remains to be done except to weigh the coffee in order 
to determine the price, title vests immediately in the 
purchaser. As the coffee had to be weighed, in order 
to ascertain the amount to be paid to plaintiffs, it 
is insisted that the title remained in the plaintiffs. 
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In aid of this contention is invoked the rule that 
where something remains to be done by the seller to 
ascertain the identity, quantity, or quality of the 
article sold, or to put it in the condition which the 
contract requires, the title remains in the vendor until 
the condition be complied with. The appellants cite a 
number of authorities which, they urge, so apply this 
rule as to make it applicable to the case here presented. 
It is said in Groat v. Gile, 51 N. Y. 431, that this ** rule 
has reference to a sale, not of specific property clearly 
ascertained, but of such as is to be separated from a 
larger quantity, and is necessary to be identified be- 
fore it is susceptible of delivery. The rule or principle 
does not apply where the number of the particular 
articles sold is to be ascertained for the sole purpose of 
ascertaining the total value thereof at certain specified 
rates, ora designated fixed price.” This distinction 
is recognized and enforced in Crofoot v. Bennett, 2 
N. Y. 258; Kimberly v. Patchin, 19 id. 330; Bradley v. 
Wheeler, 44 id. 495. In Crofoot v. Bennett, supra, the 
court says: ‘‘If.the goods sold are clearly identified, 
then, although it may be necessary to number, weigh 
or measure them, in order to ascertain what would be 
the price of the whole at arate agreed upon between 
the parties, the title will pass.”” This expression of 
the court is cited with approval in Burrows v. Whita- 
ker, 71 N. Y. 291, in which case, after a full discussion 
of the authorities, the court approved the rule as laid 
down in Groat v. Gile, supra. Second Division, Oct. 
22, 1889. Sanger v. Waterbury. Opinion by Parker, J. 
Affirming 42 Hun, 657. 


TENANT'S RIGHT OF RENEWAL—CORPORATIONS— 
OFFICERS.—Plaintiff was president of a company which 
had a lease of premises necessary to carry on its busi- 
ness. Before the lease expired plaintiff had it re- 
newed in his own name, but subsequently admitted 
that he held it for the benefit of his company and an- 
other corporation, which had an interest in the old 
lease; and a contract for assignment of the new lease 
to the two companies was sigued by plaintiff and his 
company, but not by the other company. Prior to 
this, plaintiff's company had a contract with a rail- 
road company, which the latter had brought suit to 
set aside for fraud. The leased premises were import- 
ant to the business of the railroad company, and, 
pending the litigation between the two companies, de- 
fendant, as receiver of the railroad company, obtained 
an order of court to purchase a controlling interest in 
plaintiffs company and the leased premises. He 
bought all of plaintiff's stock, and enough from 
others to get control. Finding that plaintiff claimed 
the lease for himself, he made a contract for its pur- 
chase, and it was assigned accordingly. Instructions 
were then given that the litigation pending between 
the two companies be held in abeyance. Held, in an 
action on the contract of assignment, for a part of the 
net profits, that the contract was void for want of con- 
sideration, as plaintiff took the lease in trust for his 
company, and that he could not, ina suit in his own 
name, set up the contract as a compromise of litiga- 
tion pending between the two companies. Second 
Division, Oct. 8, 1889. Robinson v. Jewett. Affirming 
47 Hun, 635. 

TowNs—TITLE TO LAND—GRANTS.—The first charter 
of the town of Southampton, in 1676, reciting the ex- 
istence of such a community, and its occupation of 
certain land, granted to the patentees named therein 
all the land within the bounds of said town “for and 
on behalf of themselves and their associates, free- 
holders and inhabitants of said town: * * * pro- 
vided, * * * that all the lands,” etc., “within the 


said limits shall have relation to the town in general, 
for the well government thereof;” and it conferred 
upon “ said patentees and their associates all the privi- 
leges and immunities belonging to a town within this 





government.’’ A subsequent charter granted in 163% 
recited the foregoing charter, confirmed to the pat 
entees all the lands, etc., therein granted, and in the 
habendum clause provided that “as, for, and concerp. 
ing all and every such parcel) or parcells of land, re 
maiuder of the granted premises not yet taken up or 
appropriated by any particular person or persons by 
virtue of the aforesaid deed or patent,” the patentees 
should hold the same “* to the use, benefit, and behoofe 
of such as have been purchasers thereof, and their 
heirs and assigns, forever, in proportion to their sey- 
erall and respective purchases thereof, made as ten. 
ants incommon.” It then created the inhabitants a 
body corporate by the name of the ‘Trustees and 
Commonalty of the Town of Southampton.” Under 
these charters, the trustees have always managed and 
disposed of the unappropriated upland, and have had 
absolute controland management of the lands under 
water, and all fisheries, etc., their right so to do hay- 
ing been expressly recognized by the Legislature in 
1818 and in 1831. Held, that the charters vested the 
title to the undivided and unappropriated lands in the 
town, and not in the purchasers thereof, as tenants in 
common; their rights therein being purely equitable. 
Second Division, Oct.8, 1889. Trustees, etc., of the 
Town of Southampton v. Mecox Bay Oyster Co., Lim- 
ited. Opinion by Brown and Haight, JJ. Affirming 
46 Hun, 680. 


VENDOR AND PURCHASER—CONTRACT—TENDER.— 
(1) A provision in a contract for the sale of land, the 
price being payable by installments, that on the pay- 
ment of asum named, the vendor shall, at his own 
expense, convey the land to the vendee, who shall 
execute a bond and mortgage for the remaining in- 
stallments, is not a mere stipulation for the vendee’s 
benefit, which he waives by failing to pay and tender 
a bond and mortgage as provided, but is a covenant 
by the vendor, who cannot, after the maturity of 
enough of the installments to aggregate the sum upon 
the payment of which the vendee would be entitled to 
a deed, maintain an action for such installments with- 
out first tendering a deed. (2) The tender of a deed, 
after the time fixed for the conveyance, is essential to 
the maintenance of an action for part of the purchase- 
money, though some of the installments are not due. 
(3) It would not constitute a tender for the vendor to 
inform the vendee, that he (the vendor) was ready and 
willing to perform the contract on his part if the 
vendee was ready to pay, when the vendor had, after 
the contract was made, disabled himself from com- 
plete performance by conveying away other land, over 
which he had agreed to give the vendee a right of way 
to the property sold. (4) An agreement by the vendor 
to ‘keep open aright of way back of” the property 
sold, which right of way was intended to be conveyed 
with the premises, is necessary to their enjoyment, 
and constitutes half their value, is part of the consid- 
eration; and if the vendor conveys away the adjacent 
land without reserving the right of way, he cannot re- 
cover the purchase-money. Second Division, Oct. 8, 
1889. Eddy v. Davis. Opinion by Brown, J. Affirm- 
ing 40 Hun, 637. , 

WATER AND WATER-COURSE—DIVERSION OF STREAM 
—EVIDENCE.—In an action for damages for taking 
water from a creek, it is competent for the plaintiff to 
show that, after defendant began taking water, there 
was less water in the stream during the summer 
months than there was before. Second Division, Oct. 
8, 1889. Garwood v. New York Cent. & H. R. R. Co. 
Opinion per Curiam. Affirming 41 Hun, 637. 


WILLS—CONSTRUCTION—NATURE OF ESTATE.— Tes- 
tator, after giving a life estate to his wife, provided as 
follows: ‘* From and after her decease, I give and 
devise all the said real estate * * * to all my 
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children, share and share alike, to be used and enjoyed 
by them during the terms, respectively, of their 
natural lives, and from and after the decease of such 
of said children, I give and devise the share of said 
child to his or her heirs in fee forever; * * * my 
intention being that my wife shall have a life estate, 
* * * and after her decease each of my then living 
children a life-estate in the same, and at their decease 
their children, if any, shall hold the same in fee.” 3 
Revised Statutes of New York (7th ed.), page 2177, 
section 28, provides that ** where a remainder shall be 
limited to the heirs, or heirs of the body, of a person 
to whom a life estate in the same premises shall be 
given, the persons who, on the termination of the life 


* estate, shail be the heirs, or heirs of the body, of such 


tenant for life, shali be entitled to take as purchasers, 
by virtue of the remainder so limited to them.’’ Held, 
that on testator’s death his grandchildren became 
vested per stirpes and in fee, as purchasers, by virtue 
of the remainder limited to them, subject to two out- 
standing life-estates—one to the widow, and the other 
to the children’s parents, respectively. Second Divi- 
sion, Oct. 8, 1889. Surdam v. Cornell. Opinion by 
Haight, J. Reversing 42 Hun, 653. 


CHARGES ON LAND— CONVERSION. —-(1) Tes- 
tator, after giving most of his property to a residuary 
devisee, who was appointed executrix, declared in his 
will: ‘‘ 1 do order and direct my executor hereinafter 
named to pay all my just debts and funeral expenses 
as soon after my decease as can be conveniently done. 
* * * Tgive and devise to my executor and execu- 
trix all my real and personal property of every kind, 
in trust for the purpose of paying my debts and lega- 
cies named in this my last will, giving them power to 
sell, mortgage or convey any and all my real estate for 
the purposes above named.*’ On the death of testator 
the devisee renounced as executrix, and took charge 
of the property, chiefly real estate, which she man- 
aged, and from which she collected rents and profits 
till its sale. Held, that the will made no charge on the 
real estate of the debts, beyond that provided by law, 
under which it became subject to sale for that purpose 
when the personal estate proved insufficient, and the 
devisee was not liable to account for the rents. (2) 
There being no provision in the will authorizing the 
trustees to receive the rents and profits, the devisee 
was entitled to collect them as the one in whom the 
real estate vested on the death of testator, under 1 Re- 
vised Statutes of New York, page 729, section 56, pro- 
viding that ‘‘a devise of lands to executors or other 
trustees, to be suld or mortgaged, where the trustees 
are not also empowered to receive the rents and profits, 
shall vest no title iu the trustee, but the trust shall be 
valid as a power, and the lands shall descend to the 
heirs, or pass to the devisees of the testutor, subject to 
the execution of the power.” (3) Where the testator 
gives his executor power to sell the real estate to pay 
the debts, without commanding that it be done, there 
is no constructive change in the property on the death 
of the testator, but it retains its character as realty 
until actually converted. Second Division, Oct. 8, 1889. 
Clift v. Moses. Opinion by Haight, J. Affirming 41 
Hun, 640. 





—_—>_____ 
ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 


SHIPPING—LIABILITY OF VESSEL FOR TORT.—Libel- 
lant, while in the pilot-house of a tug lying along side 
a steamer, was injured in the ear by the concussion of 
acannon, fired aboard the steamship to indicate her 
departure for sea. Held, that the steamship was lia- 
ble for such injury. The cannon was fired by the 
boatswain of the ship, in the ordinary routine of ship’s 
duty. It may not have been necessary to the naviga- 





tion of the ship to fire the cannon, but firing the can- 
non waa incident to her navigation. It was the ship's 
notice of her departure with the mail on a voyage to 
sea. For negligence in ship’s work the ship herself is 
liable. U. S. Dist. Ct., E. D. N. Y., June 28, 1889. 
Brandow v. The Barracouta. Opinion by Benedict, J. 


TELEGRAPH — NEGLIGENCE — DAMAGES.— Plaintiff, 
who had purchased a flock of sheep, which he wished 
to drive to his ranch, directed a telegram to a servant 
to meet him at a certain place and “bring Shep”’ 
(meaning a sheep dog on theranch). The message was 
delivered so as to read “bring sheep.” The servant 
accordingly drove plaintiff's sheep from the ranch to 
meet him. Inan action for damages to the newly- 
purchased sheep, additional expense in keeping them, 
and for loss, exposure and injury to both flocks, ete., 
plaintiff alleged that when he sent the dispatch he in- 
formed defendant’s agent in charge of its office that he 
wanted the dog to assist in driving the sheep to his 
ranch. Held, that defendant had direct notice of the 
object of the dispatch, and was chargeable with notice 
of all attendant details, and liable for negligence in 
transmitting the message. The condensed methods of 
expression in use in their business requires them to 
take notice of whatever the dispatch suggests, and if 
they need fuller information on the subject, they 
should seek it, and if they do not doso, they must be 
held, as we have suggested, to have all the knowledge 
that such inquiries could have elicited. In this case, 
knowledge of the fact that the two herds were to be 
driven between known points, at a stated season of the 
year, would properly charge the company sufficiently 
with notice of the distances, character of the country, 
expense of driving, and effect of delay on the sheep, 
considering the weather and other things incident to 
driving flocks of sheep over the routes, to make it re- 
sponsible for damages growing out of such causes or 
conditions. We are unable to see in what consisted 
negligence on the part of Butler, the servant of plain- 
tiff, in obeying a plain command to him to take the 
flock of sheep to Buffalo Springs. The dispatch con- 
tained no word inconsistent with that direction. It 
contained nothing to suggest a doubt of its entire ac- 
curacy. If he had entertained such adoubt, he had no 
means of removing it. The dispatch had been brought 
to him by mail from the end of the telegraph line, and 
not having the means of immediately communicating 
with the sender, if that could have been required of 
him under any circumstances, he was under the neces- 
sity either of obeying or repudiating it. We do not 
think it can be fairly contended that under the cir- 
cumstances, it was not his duty to obey the message 
as he did. Tex. Sup. Ct., June 14, 1889. Western 
Union Telegraph Co. v. Edsall. Opinion by Henry, J. 





CORRECTION. 


NY HE thirteenth annual meeting of the State Bar As- 
sociation takes place on the third Tuesday and 
Wednesday of January, 1889, instead of the second 
Tuesday as heretofore announced in this journal. 
ee ee es 


CORRESPONDENCE. 


CRANE AND MOSEs. 
Editor of the Albany Law Journal: 

The full title of the book referred to in 40 ALBANY 
LAw JOURNAL, 460, is ‘‘ Politics. An Introduction to 
the Study of Comparative Constitutional Law.”’ By 
Wm. W. Crane and Bernard Moses. G. P. Putnam’s 
Sons, octavo. pp. v, 305. $1.50. 

Sincerely yours, 
T. M. BENEDICT. 

CoRNELL UNIVERSITY, SCHOOL oF Law, ITHACA, 
N. Y., December 9, 1889. 
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NOTES. 


UR contemporary, the ALBANY Law JOURNAL, 
speaks of the Supreme Court of the United States 
as “‘ the greatest of human tribunals.’’ Whether it beso 
or not, it isa big institution, aud quite justifies the 
American people in rejoicing over their jurisprudence, 
as they propose to do in the celebration of its cen- 
tenary. Whata pity we can’t get up some sort of 
celebration of our jurisprudence in this country. How 
we might glory over our poisoned Lords Justices, our 
absent judges clearing empty jails, the length of the 
Special Commission, the rapid and efficient despatch 
of business in the High Court, our beautiful system of 
Rules and Orders endlessly tinkered, etc. Sir Charles 
Russell might deliver the opening address in Court of 
Appeal No. II (after breaking all the windows), and 
Sir Henry James might propose a vote of confidence 
in our system of jurisprudence. Both their speeches 
could then be reprinted and sold for a penny as com- 
memorative volumes.—London Law Times. 


Mr. James Gibson, in his brief in Bardin v. Steven- 
son, 75 N. Y. 164, thus excurses: “ It is ever thus that 
Providence rules in the affairs of men, presenting to a 
wicked man an apparent open path to a successful 
crime, upon which he enters and pursues his object, 
finding at the end, instead of success, a yawning gulf 
swallowing him, as did that which swallowed Dathan 
and Abiram.’’ (Why pot Korah too. This is pretty 
hard theology—representing God as tempting men to 
sin. It looks to us more like the devil’s work.) ‘“ It 
is the very case happening anew of Zara and Selim, in 
Congreve’s Mourning Bride, and Lyman may well use 
like language to Hiram: 

* Thy shallow artifice begot suspicion, 

And like a cobweb-veil, but thinly shades 

The face of thy design ; alone disguising 

What should have ne'er been seen ;—imperfect mischief. 
Thou, like the adder, venomous and deaf, 

Hast stung the traveller; and after, hear'st 

Not his pursuing voice ; even when thou think’st 

To hide, the rustling leaves and bended grass 

Confess, and point the path which thou hast crept. 

Oh, fate of fools! officious in contriving; 

In executing, puzzled, lame and lost.’” 

And again: ‘There is no greater folly in all the 
world than the commission of acrime. Saul, the king 
of Israel, after the failure of his wicked effort to slay 
David, whom God had annointed as his successor, 
mournfully acknowledges this saying: ‘ Behold I have 
played the fool and erred exceedingly.’ 1 Sam. xxvi, 
21." “There is no such thing as a secret. Wilkie 
Collins says, in the opening chapter of No Name, that 
it is impossible to do a secret evil work—it will be re- 
vealed—throw it in the sea, the water casts it up— 
bury it in the earth, and the earth holds it till exam- 
ined, and then tells the tale.”’ But the court proved 
as deaf as that adder to this mixture of Saul, Con- 
greve and Collins. 


In his brief in Bearns v. Gould, 77 N. Y. 455, Mr. F. 
J. Fithian mildly observed: ‘** Whether or not we 
have an ‘Infallible Caurch’ is a question which has agi- 
tated the Christian world for fifteen centuries. But 
if the construction sought to be put upon this statute 
is correct and constitutional, there can be no question 
that the people of this State enjoy the luxury of at 
least one ‘Infallible’ Surrogate, whatever may be 
said as to the ‘immaculacy’ of his conception.” But 
the court held that in this case at least the conception 
was immaculate and the decree infallible. 

—_>_____- 


COURT OF APPEALS DECISIONS. 


re following decisions were handed down Tues- 
day, December 10, 1889: 
Order affirmed with costs—Margaret Foster v. Theo- 





dore M. Roche, as trustee; Charles B. Fitzpatrick, ag 
purchaser, respondent.——Appeal dismissed as of No- 
vember 25, 1889, with costs—George B. Abbott, as ad- 
ministrator, appellant, v. Margaret J. Thomas, as ex. 
ecutrix, and others, respondents.——Order affirmed 
with costs—Edward S. Jaffay and others, appellants, 
v. Josephine M. Sansman, respondent.—Appeal dis. 
missed with costs—Mary Fiske Paget, appellant, vy, 
Sarah Theresa Pease and others, impleaded, ete, re- 
spondents.—— Appeal dismissed with costs—People, ex 
rel. Frederick Perry, appellant, v. Lucius J. N. Stark 
and others, dock commissioners of New York, re- 
spondents.—Judgment affirmed with costs, with 
leave to the defendant to answer within twenty days 


upon payment of costs—Lydia A. Vernum, respondent, ° 


v. Andrew A. Wheeler, appellant.——Order affirmed 
with costs—People, appellants, v. Moses P. Prout and 
others, as administrators, respondents. —— Orders 
affirmed with costs—In re accounting of Philip R. 
Underhill, as executor.—Judgment affirmed with 
costs—Mary L. McKenna, as temporary administra- 
trix, etc., respondent, v. Thomas Bolger, appellant. 
—Judgment reversed, new trial granted, costs to 
abide event—Banker Place, as executor, appellant, v. 
Cededia H. Hayward, respondent. —— Judgment 
affirmed with costs—Margaret Agnew, an infant, re- 
spondent, v. Brooklyn City Railroad Company, appel- 
lant.——Motion to prefer. Ordered that this cause be 
placed on the present calendar, advanced and set 
down for argument, on the merits, for the morning of 
Tuesday, the second day of the January session—Peo- 
ple, ex rel. Thomas Stapleton {and another, v. George 
H. Bell and another, appellants. —— Judgment af- 
firmed—People, respondents, v. James Stone, appel- 


lant. 
SeconpD DIVISION. 


Judgment affirmed with costs—Henry P. DeGraaf, 
respondent, v. Jacob F. Wyckoff, appellant.——The 
judgment appealed from should be modified by strik- 
ing out the following: ‘‘And that the force and legal 
effect of the agreement of separation, dated April 30, 
1883, executed by the parties and one Galusha Phillips, 
be and the same is hereby terminated,’’ and should be 
further modified by striking out the provision allow- 
ing alimony, and as thus modified, the judgment is 
affirmed without costs—Sarah F. Galusha, respondent, 
v. Norman H. Galusha, appellant.——Judgment re- 
versed, new trial granted, costs to abide event—Ellis 
R. Williams, respondent, v. D., L. & W. R. R. Co., 
appellant.—— Judgment affirmed with costs — Bain- 
bridge S. Clark, as trustee, respondent, v. C. Baldwin 
Fosdick and another, appellants. —— Judgment re- 
versed, new trial granted, costs to abide event—John 
Flynn and others, respondents, v. Albert J. Hurd, 
commissioner, etc., appellant.——Judgment reversed, 
new trial granted, costs to abide event—John Flynn 
and others, respondents, v. David Whipple, as com- 
missioner, etc., appellants. Judgment affirmed with 
costs—Benjamin F. Tabor, respondent, v. William M. 
Hoffman, appellant.——Judgment affirmed with costs 
—Cyrus D. Hibbard, appellant, v. Chauncey Ramsdill 
and another, respondents. —Judgment affirmed with 
costs—Anna M. Holcombe, respondent, v. Emma D. 
Campbell, appellant. Judgment affirmed with costs 
—George L. Wiltsie, survivor, etc., respondent, ‘v. 
Village of Greenbush, appellant.——Order affirmed 
without costs—Zacheus W. Banett, appellant, v. State 
of New York, respondent.——Order affirmed without 
costs—William W. Huggins and Mary A. Miller, ap- 
pellants, v. State of New York, respondent. ——Judg- 
ment affirmed with costs—Morris Spiegel, respondent, 
v. Isaac Hays, impleaded, etc., appellant. Judgment 
affirmed with costs—Jacob Rubino, appellant, v. Wm. 
L. Scott, respondent.— Judgment affirmed with costs 
—Buffalo Cemetery Association, appellant, v. City of 
Buffalo, respondent. 
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ALBANY, DECEMBER 21, 1889. 











CURRENT TOPICS. 





HE committee of the New York State Bar Asso- 
ciation appointed to arrange a plan for the cele- 
bration of the centenary of the Federal Supreme 
Court, have formulated the following programme 
for the exercises on the 4th of February, 1890, which 
has been approved by the Executive Committee, and 
the gentlemen named therein as selected to deliver 
addresses have all signified their acceptance of the 
invitation: ‘* The commemorative exercises contem- 
plated by the plan adopted by the general commit- 
tee shall be held in the Metropolitan Opera House, 
on Tuesday, February 4, 1890, commencing at 10:30 
a.m. The presiding officer shall be Hon. Grover Cleve- 
land. The order of exercises shall be as follows: 1. 
Music by an orchestra. 2. Invocation by the rector of 
Trinity Church, Rev. Morgan Dix, 8. T. D., D. D. 3. 
Introductory remarks to exercises and of welcome 
to the court, by the president of the New York 
State Bar Association, Hon. William H. Arnoux. 
4. Address by Mr. William Allen Butler, of New 
York, on the origin and first organization of the 
court under the title, ‘ The First Session of the Su- 
preme Court,’ or ‘The Supreme Court One Hun- 
dred Years Ago,’ or other appropriate title for an 
historical review of the creation and first meeting 
of the court, and of its place in the constitutional 
system of the United States as the judicial depart- 
ment of the government, including its relations to 
the entire Federal judiciary. 5. Address by Hon. 
Henry Hitchcock, of St. Louis, Mo., on the exer- 
cise of the powers of the court since its organization 
under the title of ‘ The Court and the Constitution,’ 
or ‘The Supreme Court in the National History,’ or 
other appropriate title for a review of the enlarging 
scope of the powers and influence of the court in all 
departments of its jurisdiction, and especially as to 
constitutional questions, and its relations to the 
jurisprudence of the country. 6. Address by 
Hon. Thomas J. Semmes, of New Orleans, La., on 
the personality of the court, under the title, ‘John 
Jay, His Associates and Successors,’ or ‘ The Chief 
Justices and Associate Justices of the Supreme 
Court of the United States,’ or other appropriate 
title for a memorial sketch of the chief justices and 
associate justices illustrative of the uniform high 
personal character of the members of the court. 
7. Address by Hon. Edward J. Phelps, of Burling- 
ton, Vt., on the relation of the court to the perma- 
nent administration of justice in enforcing the su- 
preme law of the land as the guaranty of civil 
liberty, personal rights and the perpetuity of the 
Union, under the title, ‘The Supreme Court and 
the Sovereignty of the People,’ or ‘The Supreme 
Court, the Safeguard of Civil Rights,’ or other ap- 
propriate title for a survey of the powers and re- 
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sponsibilities of the court as a permanent depart- 
ment of the government, and as a conservator of 
our free institutions under a Constitution which, in 
the words of Chief Justice Marshall (4 Wheat. 415), 
is ‘intended to endure for ages to come, and con- 
sequently to be adapted to the various crises of hu- 
man affairs.’ The above addresses not to exceed in 
delivery thirty minutes each. 8. Response by the 
court through the chief justice, and if so ordered by 
it, any of the associate justices. 9, Address by the 
president of the United States, Hon. Benjamin 
Harrison. 10. National hymn, ‘My Country, ’Tis 
of Thee,’ all present participating. 11. Doxology. 
12. Benediction by the senior pastor of the Colle 
giate Reformed Church.” 


It is our duty to chronicle the virtues as well as 
the vices of lawyers, and in the former class may be 
set down their love for books other than law books. 
The New York Book Lover, speaking of such law- 
yers in that city, says: ‘‘ Wilbur Larremore, a son 
of Judge Larremore, and Edward Rodolph Johnes, 
two of the younger members of the New York bar, 
are both men of fine literary attainments, and with 
wide and varied knowledge of books. John H. V. 
Arnold and Thomas J. McKee, two widely-known 
collectors, are prominent members of the New York 
bar. So too is Judge David McAdam, a man 
learned in books as well as law, especially in the 
line of rare law books. His private library is one of 
the most valuable in the metropolis. Judge James 
C. Spencer is likewise a great book lover and stu- 
dent. The late Hamilton Cole, as is well known, 
was for a time the owner of a Gutenberg Bible. 
Cephas Brainard and Walter Howe, two eminent 
New York lawyers, are Grolierites, and Daniel 
Greenleaf Thompson, the lawyer, is not only an in- 
telligent bookman, but an author of eminence. The 
late Courtland Palmer, whose place as president of 
the Nineteenth Century Club Mr. Daniel G. Thomp- 
son now occupies, was also a lawyer by profession, 
His taste ran largely to books of the agnostic and 
radical type. Frederick A. Conkling, a nephew of 
the late Senator Conkling, may likewise be men- 
tioned as a young lawyer of strong literary and book- 
ish proclivities, as is his uncle, Colonel Conkling. This 
very imperfect list of lawyers with bookish tastes can- 
not be more fittingly ended than by a reference to that 
Nestor of the New York bar, Mr. John Townshend, 
a most learned lawyer, whose mind however is rich 
with knowledge of books of all kinds. He has pub- 
lished a very unique catalogue of books relating to 
the disposal of the bodies and perpetuating the 
memories of the dead, which he terms ‘ Sepulchral 
Literature.’” This is indeed a ‘‘ very imperfect 
list.” We can add a good many to it from our own 
acquaintance. It is very little to say of Mr. Cole 
that he once owned a Gutenberg Bible. We chroni- 
cled his purchase of it for $8,000 as an evidence of 
the piety of lawyers, but we did not record his sale 
of it a few days afterward to Brayton Ives for 
$13,000. Mr. Cole left a beautiful library. Of late 
he had lost his love of books, and been possessed by 
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a passion for lively horses, and a lively horse was 
the death of him. Judge Joseph P. Daly has an 
exquisite library. Samuel J. Tilden and Samuel L. 
M. Barlow left very large and valuable libraries. 
(Sam. Tilden was not above pleading the statute of 
limitations to his book-seller’s account.) Mr. Bar- 
low’s miscellaneous books are said to be worth 
$125,000. Mr. Edward C. James, a favorite and 
busy advocate, has a fine collection of five thousand 
volumes. He runs to folk lore as well as to legal 
lore. The greatest “ illustrator” in the city is Mr. 
William T. Horn, a lawyer. We have noticed Mr. 
Townsend's deathly catalogue in this journal. Mr. 
W. H. Butterworth has a fine collection on the 
French stage, and Mr. W. C. Prime has a fine one 
on wood-engraving. Mr. Theodore Seligman col- 
lects illustrated Shakespeares and books adorned by 
the great classic French engravers. As for Albany, 
the possessor of the finest law library (probably the 
finest private law iibrary in the State) also owns the 
largest and finest miscellaneous library in this part 
of the State — Mr. N. C. Moak — and he knows the 
one as well as the other. 

Much of the wisdom, dignity, wit and good fel- 
lowship of our city was arrayed at dinner at the 
Fort Orange Club, on Wednesday evening, on the 
invitation of the Court of Appeals, tosay farewell to 
Judge Danforth, whose official term expires on the 
1st of January, untimely cut off, in the maturity 
and unabated excellence of his powers, by the con- 
stitutional limitation as to age. The judges present 
were Messrs. Andrews, Earl, Finch, Peckham and 
Gray, the associates of Judge Danforth; Mr. O’Brien, 
his successor; Messrs. Follett, Bradley, Potter, 
Vann and Parker, of the Second Division; Mr. Wil- 
liam L. Learned, presiding justice of the General 
Term; the other persons present were Bishop Doane, 
Governor Hill, Attorney-General Tabor, Chancellor 
Pierson, ex-Judge Amasa J. Parker, Dr. Ward, Mr. 
Sickels, reporter, and Mr. Parks, clerk of the 
Court of Appeals; General Townsend and Messrs. 
Erastus Corning, Bleecker Banks, Matthew Hale, 
Dean Sage, Dudley Olcott, Montgomery Throop, 
Chauncey P. Williams and the editor of this journal. 
The occasion was somewhat saddened by the reflec- 
tion that it was one of parting from a greatly- 
admired and beloved gentleman, and one of the 
most excellent magistrates who have adorned the 
history of the court. For eleven years Judge Dan- 
forth has graced the judgment seat by his learning, 
dignity and fairness, and in that time the people of 
this city have become attached to him as to one of 
their own. The speech-making was opened by 
Judge Andrews, to whom Judge Danforth re- 
sponded quite exquisitely, and little speeches were 
made by Judges Earl, Gray, Peckham, Follett, 
O’Brien, the Bishop, the Governor, the Chancellor, 
ex-Judge Parker, and Mr. Hale, expressive of the 
attachment and regret which all felt, many of them 
roundly abusing the Constitution. Even the Gov- 
ernor could not find a good word to say for it in his 
exceedingly clever speech, and Messrs, Andrews, Par- 





ker and Hale took deep reproach upon themselves for 
their active part in making it. It works very un- 
happily in this instance, we admit, but for ourselves 
we rather fell in with Chief Justice Follett, and 
agreed that on the whole it is wise. Some, like 
Judge Danforth, are perfectly fit for their duties at 
seventy, but very many are not, and most men 
shortly thereafter become in some measure unfit. 
Some limit ought to be set, and on the whole it 
seems to us wise to put it where it is. Probably the 
assemblage wished there were some much shorter 
constitutional limitation which would protect them 
against such speeches as the following, with which 
the editor of this journal wound up the remarks: 


’Tis reading makes a full man, said a learned wight; 

Is’t that which makes my brethren here so full to-night? 
The judges leave their digest and report, 

And hold for us a hospitable court; 

They condescend their solemn gowns to doff 

To celebrate their associate’s taking-off; 

Of Rochester’s cuisine they dubious feel, 

And give their parting brother one square meal. 


Judicial honors no sane man will grudge, — 

It is an awful bore to be a judge;— 

To sit for hours and strict attention keep 

When one is dying with desire to sleep, 

Lulled by the droning of the voice professional, 
Like priest by penitent’s outside confessional; 
To look as if he never heard these things before, 
When counsel every day repeat them o’er and o’er; 
To hear them eat their words from term to term 
With memories or consciences infirm; 

These blowers of both hot and cold empiric 
Make patient judses grow a bit satiric;— 

Never to be allowed to laugh at jokes, 

Though counsel are so ye | that one chokes; 
No use to try to stop the tedious patter 

Of immaterial and superfluous matter; 

Much better wait until the storm is over 

Unless one has the courage of a Grover; 
Beware the fate of him, who sawing logs, 

His fingers interposes ’twixt the cogs; 

The saws of lawyers may be out of place, 

But meddling with them does not help the case; 
No matter if you drive the devil out, 

With seven others he’ll return, no doubt. 


From reading the interminable brief 

Even blind Justice cannot find relief;— 
Sometimes devoid of reason as of rhyme 
Drawn for eternity and not for time; 
One-half the cases of the point are wide, 

And half the rest are on the other side;— 
From all this chaff to winnow out the wheat, 
a such patience on the judgment seat 
As fits the seeker who expects he may 
Discover needle in a stack of hay. 


Then there’s the turmoil of the consultation, 
So full of disagreement and vexation, 

When standing five to two, or four to three, 
They severally think a ‘‘ big, big D; ” 
Although too pious or polite to swear, 

They leave a bluish tint upon the air; 

To pen opinion unlike a Sabbath journey 
For satisfaction of some dull a, 
Believing none could ever have been brighter, 
And find it carries no one but the writer ;— 
And so instead of catholic and right, 
Proving dissenter in one’s own despite. 


Judicial life to seventy years is set, 

And after that one has to pay the debt 

Of wisdom fully ripe, by falling from the bough 

To which the green still cling, like those before me now. 


Age has its comforts and its consolations; 

And we to-night will cherish expectations 

Of ease and pleasure for the magistrate 
Whose virtues and whose learning for his State 
A blessing and example long have wrought 

By gentle wisdom equitably taught. 


So say farewell unto the cherished guest ; 

After good service let him take his rest, 

And may he find, till earthly service ends, 
Honor and love, obedience, troops of friends.” 
No better man from east to west can stand forth, 
No better judge from Beersheba to Danforth. 











i) a i. i a ele 


ee 


3 
1: 








5 ld 


S— Se ae oe 








THE ALBANY LAW JOURNAL. 483 





Our old friend, Prof. F. M. Burdick, of the Cor- 
nell Law School, must have felt hurt on seeing him- 
self converted by our types into ‘‘T. M. Benedict,” 
the signature to a note on ‘* Crane and Moses” in 
our last issue. We knew what the characters signi- 
fied, and were careless about the proof, but we must 
say in defense of the compositor and proof-reader, 
on inspection of the signature, that their mistake 
was quite natural. Therefore we take all the blame 
upon ourselves, and in atonement will avow our full 
agreement in all the good things said about the 
learned gentleman in the article on the Cornell Law 
School in the November Green Bag. Could any 
thing be fairer? 





NOTES OF CASES. 


N interesting case reaches us from a Los Angeles 
newspaper — Moore v. Long Beach Development 
Company — an action for loss of goods by fire, the 
plaintiff claiming to have been a guest of defendant 
as an innkeeper. The first question was whether 
the keeping of an inn was not wltra vires. The 
court said on this point: ‘‘ The general purpose for 
which defendant corporation was organized was to 
buy and sell land at a profit. Its articles of incor- 
poration recite that the purposes for which it is in- 
corporated are contracting for, buying, renting, 
mortgaging and giving deeds of trust for real prop- 
erty in Los Angeles county; for the purpose of buy- 
ing, developing, owning and selling water and water 
rights; of erecting, buying and owning hotels, etc. 
It is contended by plaintiff’s counsel, and I think 
correctly, that defendant having the express power 
to buy or build and own a hotel building has the 
implied power to use it for the purposes for which 
it was intended. But whether this be so or not, I 
am of the opinion that the conducting of a public 
inn by defendant was not necessarily ultra vires. In 
Miner’s Ditch Co. v. Zellerback, 37 Cal. 589, Mr. Jus- 
tice Sawyer, quoting the language of Justice Earle 
in the case of Mayor of Norwich v. Norfolk R. Co., 
30 Eng. Law & Eq. 128, says that the doctrine re- 
lating to the defense of ultra vires was introduced 
by the East Anglian Railway case, and that the con- 
tract there in question being a contract by one rail- 
way company to pay the costs of another incurred 
in applying to Parliament, was judicially perceived, 
from the terms of the contract itself, to be neces- 
sarily unconnected with the purpose of defendant’s 
incorporation, and therefore prohibited; that that 
was the point in the case, and that he understood 
the court to have meant, and the rule to be, that 
any contract which, in the knowledge of the party 
who should sue upon it, was intended for a purpose 
unconnected with the purpose of the incorporation, 
was prohibited. That if the contract itself appeared 
to be necessarily unconnected with the purpose of 
the incorporation, both parties must have known it 
to be so, and the court judicially perceived it to be 
void. That if the contract was not necessarily so 
unconnected, the ground of its illegality must be 
averred and found in the usual way before it could 





be a ground of judgment. This language, I think, 
applies to the case at bar. The main purpose of 
defendant's incorporation was to speculate in land. 
To that end, it would have power, and there is some 
slight testimony showing that it did establish, or 
attempt to establish, a town. To carry such scheme 
into successful operation, it might be eminently 
proper and reasonably necessary to establish a pub- 
lic inn, so that the people visiting the place with a 
view to purchasing might find accommodations, At 
all events, it cannot be said that the conducting of 
a public inn so necessarily appeared to be uncon- 
nected with the purpose of the incorporation of the 
defendant as to enable the court to judiciously per- 
ceive it to be void. For defendant to carry on the 
business of an innkeeper as an independent specu- 
lation might possibly be ultra vires. It was not 
however alleged or proven that it was so conducted, 
and it was not so foreign to the purposes for which 
defendant was incorporated as to charge the plain- 
tiff with knowledge that it was unconnected there- 
with. Iam of opinion that maintaining the Long 
Beach hotel as a public inn by defendant was not 
ultra vires.” On the question whether plaintiff was 
a guest the court said: ‘‘ This question of who is a 
guest, as distinguished from a boarder, is often dif- 
ficult to determine. It cannot be determined by 
the duration of his visit alone, nor by the fact that 
he makes a special contract by the day, week or 
month. The question can be determined by no 
general rule, but must depend upon all the facts 
and circumstances in each particular case. The du- 
ration of the visit, the terms of the contract, if there 
be any, the character of the house, the purpose of 
the visit, the question whether or not plaintiff has a 
home elsewhere, may all be considered. From the 
evidence in this case it appears that the character of 
the Long Beach hotel was of a seaside house rather 
than a commercial hotel; that plaintiff had been a 
hotel man, and knew the character of the house; 
that at the time of taking up his quarters there he 
was engaged in no business and had no house of his 
own, but was boarding at the Nadeau hotel, in the 
city of Los Angeles; that he went to the defend- 
ant’s hotel under a contract to pay $100 per month 
for the board of himself and family; thatthe reason 
of his removal to Long Beach was the delicate state 
of his wife’s health, and that it was his intention to 
remain there as long as his wife’s health was bene- 
fited by the change. Taking all of these facts into 
consideration, it would seem to be impossible to ar- 
rive at any conclusion other than that plaintiff was 
a boarder, as distinguished from a guest, as the lat- 
ter term is used in the law of bailments. It is true 
that plaintiff was under no contract to stay for 
any definite length of time, and that he would have 
removed from the place the moment he found it in- 
jurious to his wife’s health. This is apparently the 
only circumstance that gives to plaintiff's stay a 
transitory character, or to plaintiff the status of a 
traveller, and I do not regard it as sufficient. Plain- 
tiff would probably have removed from any other 
house or boarding-place the moment his wife's 
health demanded it, He was not ex necessitate a trav- 











484 


THE ALBANY LAW JOURNAL. 




















eller, as was the plaintiff held to be in the case of 
Hancock v. Rand, 94 N. Y. 1, and that case can 
hardly be considered an authority in point. But if 
in point, the decision is not one which commends 
itself to the judgment of the court, or which should, 
I think, be followed as a precedent. If a person 
who is stopping at a hotel is for any reason unable 
to establish a permanent home elsewhere, that fact 
would, I think, be a circumstance tending to show 
that he was there in the character of a boarder 
rather than the reverse, and by what method of rea- 
soning the court in the above case held that because 
the plaintiff had no permanent home of his own 
he must have been a guest and not a boarder, I am 
unable to see. I am of opinion that the Long Beach 
hotel was a public inn, and in maintaining it as such 
defendant did not exceed its corporate powers. But 
I am also of opinion that plaintiff's status was that 
of a boarder, not that of a guest; and that defend- 
ant, having exercised ordinary diligence, cannot 
be held liable for plaintiff's loss.” We fully agree 
that Hancock v. Rand is not law. 


Another interesting case is Cameron v. Heister, 
Cincinnati Superior Court, November, 1889 (22 
Week. Law Bul. 384), involving the liability of a 
father for the tort of his minor child. The court 
said: ‘‘ John Heister kept a saloon and residence at 
the south-east corner of Court and Linn streets. His 
family consisted of his daughter, aged fifteen years, 
and the defendant, Michael, aged eighteen. The 
daughter was housekeeper for the family, her 
mother being dead, and William, who was em- 
ployed away from home during the day, assisted his 
father in the saloon at night. On thenight of July 
8, 1888, both the father and son were present at the 
saloon and residence. Some time during the even- 
ing the son took some money from the money- 
drawer, went to a grocery, and bought some fire- 
works, including fire-crackers and rockets, brought 
them to the saloon of his father, and laid them 
down in a conspicuous place. The father was in 
and out the whole evening. About half-past eleven 
o’clock the father said to the son, ‘ You can go out 
now and enjoy yourself.’ The saloon was bril- 
liantly lighted and decorated. The daughter had 
remained up, as though expecting some kind of en- 
tertainment. About the hour named the daughter 
took a chair to the pavement in front of the house, 
and it was placed in position by her or her brother, 
and thereupon the brother placed the rocket on the 
chair and discharged it, it entering the window at 
which Cameron was seated, striking him on the 
side of the head. John Heister had been sitting in 
front of the saloon just before the discharge of the 
rocket, which it is claimed killed the plaintiff's in- 
testate. Taking all these circumstances together, 
can it be said that there is not a scintilla of evi- 
dence tending to show that the discharge of the 
rocket by the son was with the knowledge, consent 
and encouragement of the father? While we do not 
say that the evidence offered by the plaintiff was 
sufficient to prove the co-operation of the father, we 











are of the opinion that there was enough to war- 
rant its submission to the jury, and that the court 
erred in the judgment of nonsuit as to defendant 
John Heister. Another important question is raised 
in this case, namely, as to whether or not a discharge 
of fireworks on the public streets of 2 municipal cor- 
poration is a nuisance per se, so that all concerned 
in the commission of such nuisance are liable for 
any damage which may be occasioned thereby. We 
are of opinion that it is, and the fact that the city 
council has passed an ordinance making the dis- 
charge of rockets weighing more than one pound an 
offense punishable by fine or imprisonment is not to 
be regarded as a license to fire a rocket of less 
weight without rendering the party liable, as at 
common law, for the commission of a nuisance and 
the consequences thereof.” This case is less strong 
than Hoverson v. Noker, 60 Wis. 511: 50 Am. Rep. 
381, which held that a father will be liable for the 
act of his minor son in firing a pistol and shouting 
in front of his house, thereby frightening plaintiff's 
horse and injuring plaintiff, if proof had been 
allowed of similar previous acts in his presence 
without prohibition. See note, 50 Am. Rep. 383. 
It must be confessed that the proof in the principal 
case was rather slender. 


—_——_>—__——_ 


MARRIAGE-—-MARRIED WOMAN’S BOND AS 
ASSIGNEE FOR CREDITORS. 


WISCONSIN SUPREME COURT, OCT. 15, 1889. 


T. T. HAypock CARRIAGE Co. v. PIER. 

The Wisconsin statutes authorizing married women to hold, 
use, sell and dispose of real and persona! property, and to 
engage in trade and business, and securing to them their 
individual earnings, do not authorize a married woman, 
who is a practicing lawyer, to bind herself by executing, 
as an assignee for benefit of creditors, the bond required 
by law, and the assignment to her is void. 


i ‘teens from Circuit Court, Fond du Lac county. 


Edward W. Phelps, for appellant. 
Kate Pier, pro se. 


Taytor, J. On the 20th of January, 1888, the appel- 
lant commenced an action on a promissory note of 
Bartell Bros., a firm consisting of J. M. Bartell aud P. 
C. Bartell. Judgment was obtained, in said action, 
against the said Bartells, for the sum of $823.17. At 
the time said action was commenced, the appellant 
also commenced a garnishee action against the re- 
spondent, claiming that she had property or money in 
her hands belonging to said Bartell Bros., or to one of 
them. The respondent answered in said garnishee ac- 
tion, and denied any indebtedness to the said Bartell 
Bros., or to either of them, and also denied that she 
had in her possession, or under her control, any real 
estate, personal property, effects or credits of any de- 
scription, belonging to the said defendants, the Bar- 
tells, or to either of them; and she further answered 
that P. C. Bartell was doing business as a dealer in 
sewing machines, etc., and that on December 22, 1887, 
the said P. C. Bartell made an assignment to her as as- 
signee for the benefit of his creditors, setting out at 
length such assignment, and that by virtue of such as- 
signment she had taken possession of the property of the 
said P. C. Bartell, and was so in the possession at the 
time the garnishee summons was served on her. Upon 
this answer of the garnishee the appellant took issue. 
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The issue between the appellant and the garnishee 
was tried by the court and a jury. Upon the trial in 
the Circuit Court, it appeared that the respondent had 
property in her hands, at the time the garnishee action 
was commenced, appraised at $2,870.32; book accounts, 
$617.19. That $739.36 of this property was taken from 
her possession upon chattel mortgages existing on it at 
the date of the assignment; and $310 were goods held 
on commission, which were also taken from her pos- 
session. The balance of the goods were sold by her, 
and that she realized from the goods sold and 
amounts collected the sum of $606.04. It also appeared 
that nearly all the property that came to the hands of 
the respondent was goods which belonged to the firm 
of Bartell Bros. at the time the note was given upon 
which the action against Bartell Bros. was brought. 
The appellant contended, on the trial in the Circuit 
Court, that the assignment was made for the purpose 
of hindering, delaying and defrauding the creditors of 
Bartell Bros., and was therefore void; and it was also 
contended that the assignment was void in law, for 
the reason that the assignee, at the time the assign- 
ment was made to her, was, and still is, a married wo- 
man. After hearing all the evidence, the learned 
circuit judge nonsuited the plaintiff, and rendered 
judgment against it for costs. From this judgment the 
plaintiff appealed to this court, and seeks a reversal of 
the judgment of the Circuit Court upon the two 
grounds taken on the trial: First, that the evidence 
shows that the assignment was fraudulent and void, 
because made to hinder, delay and defraud the credit- 
ors of the assignor; and, second, that it was void in 
law, because the assignee was at the date of the as- 
signment, and still is, a married woman. 

As we have concluded that a married woman cannot 
lawfully be an assignee of a debtor under an assign- 
ment made for the benefit of his creditors under our 
statute, we do not feel called upon to express an opin- 
ion as to whether the learned circuit judge was justi- 
fied in nonsuiting the plaintiff on the question as to 
whether the assignment was void because made to 
hinder, etc., the creditors of the assignor. It was 
shown on the trial that the assignee was possessed of 
a separate estate of her own, that she was an attorney 
at law, and that she had done business on her own ac- 
count for several years before this assignment was 
made. It is contended by the learned counsel for the 
appellant that the statute under which this assignment 
was made, evidently contemplates that the assignee 
shall be a person who can bind himself or herself by 
his or her personal bond, and that a person who is in- 
capable of binding himself or herself by a personal ob- 
ligation or bond is disqualified to act as assignee; that 
an assignment therefore to a minor or an insane per- 
son would be void; that it is equally clear that a mar- 
ried woman cannot lawfully be appointed assignee, 
under the statute, unless she can bind herself and her 
property by the execution of the personal bond re- 
quired by such statute. We think it very clear that 
our statute regulating assignments contemplates that 
the assignee must be a person who is competent to 
bind himself or herself by a personal obligation such 
as is required by the law to be given by the assignee. 
The main object of the statute was to so regulate as- 
signments as to protect the interests of the creditors. 
Under the common law, and before the Legislature in- 
tervened to regulate assignments, the crying evil of as- 
siguments was that no interest was secured or pro- 
tected except that of the assignor. Under the present 


statute, the assignee is required to give a personal 
bond; and it certainly contemplates that when the 
bond is given by the assignee, he or she shall be bound 
by such bond. The material inquiry is whether a mar- 
ried woman can bind herself by a personal bond, given 
in an assignment proceeding under the statute. On 
the part of the learned counsel for the respondent, it 





is contended that she can so bind herself. It is un- 
necessary to cite authorities to support the proposi- 
tion that a married woman could not, under the rules 
of the common law, bind herself by such bond. Is 
there any thing in our statute that has given a mar- 
ried woman the privilege of assuming this responsi- 
bility, and subjected her to responsibilities against 
which the common law protected her? The immunity 
which the common law gave to the married woman of 
not being bound by her personal obligations was 
rather in the nature ofa privilege and protection than 
of a disability, and this court, as well asall others, in 
giving construction to statutes which ure intended to 
remove the disabilities of married women, has been 
careful not to construe them soas to remove the pro- 
tection which the common law afforded; and it has 
only held that personal contracts shall bind the mar- 
ried woman when they relate to, and are necessary to 
protect her in the enjoymeut of, the benefits of the en- 
abling statutes. These statutes having given the mar- 
ried woman the right to hold, use, sell and dispose of 
real and personal property as though she were single, 
the court holds that she may bind herself by personal 
contracts in regard to such property. So she, having 
the power to engage in trade and business, may bind 
herself in respect to such trade and business. Conway 
v. Smith, 13 Wis. 125; Leonard v. Rogan, 20 id. 540; 
Beard v. Dedolph, 29 id. 136; Meyers v. Rahte, 46 id. 
655, 658; Dayton v. Walsh, 47 id. 113; Cramer v. Hana- 
ford, 53 id. 85; Bouck v. Enos, 61 id. 660; Krouskop v. 
Shontz, 51 id. 204; Houghton v. Milburn, 54 Wis. 554, 
and Brickley v. Walker, 68 id. 563. These cases illus- 
trate the extent to which this court has gone in hold- 
ing the married woman liable upon her personal con- 
tracts; but an examination of them will show that the 
contracts by which she was held personally bound 
were all such as related to her individual property, or 
to her earnings, or her lawful business transactions. 
Previous to the statute which gave her the right to her 
earnings, she could not be held liable in an action at 
law in relation to matters which concerned her sepa- 
rate business. See Todd v. Lee, 15 Wis. 365; Meyers v. 
Rahte, 46 id. 655, 658. The married woman in this State 
is still protected by the rules of the common law in all 
transactions which do not relate to her separate estate, 
her separate trade or business, or to contracts relating 
to her personal services. Her liability upon a bond, 
note or other contract which is not given or made by 
her in relation to the matters above stated, must be 
determined by the rules of the common law. Kava- 
nagh v. O’ Neill, 53 Wis. 101-105; Petesch vw Hambach, 
48 id. 443-449; Elliott v. Peirsol, 1 Pet. 338; Bank v. 
Partee, 99 U.S. 325-330; Gosman v. Cruger, 69 N.Y. 
87; Morse v. Toppan, 3 Gray, 411; Norton v. Meader, 
4 Sawy. 620-624; Caldwell v. Walters, 18 Penn. 8t. 79; 
Dorrance v. Scott, 3 Whart. 313. That this rule ex- 
tends to official, judicial or other bonds, when such 
bonds are not executed, in proceedings relating to her 
separate estate, is also well established. Harris, in 
his work, Contracts of Married Women, section 299, 
says: ‘‘Generally, where her separate property is in- 
volved in litigation, and it becomes necessary, under 
the law or rules of the court, to execute judicial 
bonds, such as injunction bonds, replevin bonds, at- 
tachment bonds, appeal bonds, bonds for cost, and the 
like, the power will be implied as a necessary incident 
to the protection or preservation of her separate estate. 
Except for such purposes, she cannot generally exe- 
cute a bond.” 

While it is admitted that the law is as above stated, 
it is however insisted: First, that at common law a 
married woman could act as trustee; and, second, that 
under our statute she is authorized to act in the ca- 
pacity of a trustee, and, as a necessary incident to her 
right to act as trustee, she can bind herself by execut- 
ing the bond required by law to qualify her to act as 
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such trustee. We think the authorities are clear that 
at common law a married woman was not «a compe- 
tent trustee in any case in which the law required, as 
a prerequisite to the power to act as trustee, the exe- 
cution by the trustee of a personal bond for the faith- 
ful execution of such trust. Perry in his work on 
Trusts (3d ed.), section 50, says: ‘“‘Another inconven- 
ience arises iu probate and other trusts where the trus- 
tee may be required to give bonds for the faithful ad- 
ministration of the trust. * * * A married woman 
can enter into contracts only in relation to her sole 
and separate estate; and how far she can bind herself 
or her estate by a bond to execute a trust in property, 
the beneficial interests in which belong to another, 
would always be a perplexing question, although the 
sureties iu such a bond might be liable.’’ Again, in 
section 51, he says; Courts * will not appoint married 
women to such offices’’ (meaning trusts where the 
trustee is required to give a personal bond for the 
faithful execution of the trust). That this rule of not 
permitting a married woman to be a trustee in cases 
where by law it became necessary for the trustee to 
give a personal bond to secure the faithful perform- 
ance of the trust was the established policy of this 
State, previous to the enactment of chapter 68, Laws 
of 1889, is clearly shown by the fact that a married wo- 
man was not permitted to act as an executrix or ad- 
ministratrix, nor to act as a guardian of minors, ex- 
cept of her own children. §§ 3802, 3992, R.S. 1878. It 
is true that this disability was removed by said chap- 
ter 68, Laws of 1889; but such removal of disability 
cannot validate an appointment which was made in 
violation of the law as it was at the time of such ap- 
pointment. These sections of the Revised Statutes of 
1878 were clearly not supposed to be in conflict with 
the law regulating the rights of married women which 
appear in a previous chapter; and, if they are in con- 
flict, still, as to those particulars, the sections above 
quoted must prevail. See subdivision 14, section 4972, 
Revised Statutes, as to the construction of statutes. It 
is claimed that these sectious are not to be considered 
as a statutory declaration of the disabilities of a mar- 
ried woman, but as limitations of ber rights in certain 
specified cases, and, cousequently, that there can be no 
fair deduction drawn from this legislation; that it was 
intended to preveut a married woman from perform- 
ing the duties of a trustee in other cases, although, in 
such other cases, it became necessary for her to give a 
personal bond in order to be appointed. This conten- 
tion would have great force if either by the statutes 
regulating the rights of married women, or by the 
common law, it could be fairly beld that she was le- 
gally authorized to take upon herself the performance 
of a trust which required from her the execution of a 
personal bond. We have seen, from what is stated 
above, that she was not considered by the courts com- 
petent to take upon herself the execution of a trust, 
when by law no one could be trustee without giving a 
personal obligation for the faithful execution of such 
trust, and that the courts would refuse to appoiut her, 
in such case, when the appointment was to be made by 
a court. 

The other argument in favor of her power is that the 
statutes regulating the rights of married women, by a 
just construction, give her the right to bocome such 
trustee, and consequently the right to bind herself 
personally by giving the bond required by law. It is 
claimed that such power is conferred by sections 2343, 
2345, Revised Statutes 1878, which secures to the mar- 
ried woman her individual earnings. It is said that se- 
curing to her her individual earnings necessarily im- 
plies a right on her part to enter into business from 
which she may derive earnings; and that such con- 
struction of the statute has been approved by this 
court. See Brickley v. Walker, 68 Wis. 563-571, 572, and 





cases cited in the opinion. Although this court has , 
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shown a disposition to give a liberal construction to 
the provisions of the statute which remove the bur- 
dens which the common law imposed upon married 
women, there has been no disposition to so construe the 
law as to take away the protection which such law gave 
to her in relieving her from liability on her personal 
contracts; and itis only when the removal of such 
protection as to her personal liability upon her con- 
tracts becomes necessary to the full enjoyment of her 
rights under the statute that she has been held capa- 
ble of binding herself by a personal contract. See 
cases above cited. The statute which secures to a mar- 
ried woman her individual earnings, and which, by a 
most liberal construction, authorizes her to engage in 
the ordinary pursuits from which earnings may be de- 
rived, cannot, we think, be fairly construed to au- 
thorize her to assume the execution of official trusts, 
when the law requires that the person assuming such 
trusts shall execute a personal bond to secure the faith- 
ful performance thereof. Such construction would, as 
we think, be detrimental to her interests, rather than 
beneficial to them, and would subject her to burdens 
and liabilities against which she was protected by the 
common law. If chapter 68, Laws of 1889, makes a 
married woman competent to assume the execution of 
every trust, and therefore, by implication, makes her 
competent to bind herself by the execution of any 
bond required by law to be executed by the trustee, it 
might be urged with considerable force that the enact- 
ment of said chapter was another legislative declara- 
tion that such right to act as trustee did not exist in 
this State under the laws theretofore in force. 

In view of all the laws in force in this State regulat- 
ing the rights of married women at the time the re- 
spondent undertook to assume the duties of assignee 
of the said P. C. Bartell, we are constrained to hold 
that the bond executed by her was void, so far as she 
was concerned, and that in consequence thereof the 
assignment was void, and that she must respond to the 
appellant for the money and property in her hands be- 
longing to the said P. C. Bartell, or to the said firm of 
Bartell Bros., at the time of the service of the garni- 
shee summons upon her. Of course, she will not be 
held liable for property which she received as such as- 
siguee, and which was taken from her possession by 
title paramount to the title of the said Bartells, or 
either of them. Whether she should be held liable be- 
youd the amount she has received upon the sale of 
said property must depend upon her good faith in 
making such sale. This matter, we think, should be 
adjusted by the Circuit Court. The judgment of the 
Circuit Court is reversed, and the cause is remanded to 
the Circuit Court to enter judgment as indicated in 
this opinion. The court may, if it is deemed neces- 
sary, take further testimony as to the amount of 
money or property in the hands of the respondent sub- 
ject to garnishment by the plaintiff. 


I —— 


WATER AND WATER-COURSES — HIGH- 
WAYS —FLOATABLE STREAMS. 


WEST VIRGINIA SUPREME COURT OF APPEALS, 
SEPT. 13, 1889. 
Gaston v. MAcg. 

The public in this State have a right to use as a highway, not 
only tidal rivers in which the tide ebbs and flows, and 
fresh-water rivers capable of being profitably used to 
carry on commerce in their natural state, without artifi- 
cial improvements, but also floatable streams; that is, 
such streams as are capable of being profitably used by 
the public, in their natural state, to float logs or timber, 
or the products of mines or tillage, to markets or mills. 

To be a floatable stream so as to entitle the public to use it as 
a public highway, the stream need not be at all times ca- 
pable of floating logs, but it will suffice that when the 
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water is high it is thus capable for such alength of .ime 
as would make it useful and profitable for the public to so 
use it as a highway to float logs to mill or market. 


John Brannon, for plaintiff in error. 


Caleb Boggess and Louis Bennett, for defendants in 
error. 


GREEN, J. This was an action of trespass on the 
case, brought by the plaintiff, the owner of a mill and 
mill-dam on Stone Coal creek, in Lewis county. The 
claim of the plaintiff was that the defendants placed 
in this creek above said mill a number of saw-logs, 
which were floated down the stream upon which was 
his dam, so that by the pressure and weight thereof 
the dam was destroyed, and he deprived of the use of 
the water in said creek thus operating his mill, to his 
damage. The action is based on the plaintiff's claim 
of an exclusive right to use the water of this creek 
within his close, as though it were a private stream. 
The jury and the court below rendered a verdict and 
judgment for the defendants, evidently basing their 
action on and ignoring of the plaintiff's claims, and on 
an assumption that the creek was a navigable stream 
of this State, which the public, and defendants as a 
portion of the general public, hada right to use as a 
public highway by floating logs down the stream to 
market. Aud as there was no claim or proof that the 
defendants exercised this right improperly or negli- 
gently, and as the damage done the plaintiff by the 
breaking of his dam was an injury which was the re- 
sult of his improperly obstructing a public highway, 
he has no right to complain of the defendants, who, 
when this injury occurred, were only using this public 
highway on Stone Coal creek in a proper manner, and 
as any of the public had a right to use the same. Does 
the record show that Stone Coal creek was a private 
stream, and that the plaintiff had an exclusive right to 
use the water of this stream within this close? If so, 
the action and judgment of the court below must be 
reversed; otherwise it must be affirmed. Whether a 
stream was navigable or non-navigable, in England, 
was generally determined by the old cases whether 
the tide ebbed or flowed in the stream, and doubtless 
the tide does ebb and flow very generally in the navi- 
gable streams of the small island of Great Britain. 
But in the United States, in most of the navigable 
streams the tides do not ebb and flow. The great mass 
of the commerce of the United States is transported 
on waters in which the tides do not ebb and flow. 
And even when it is moved upon streams in which the 
tide does ebb and flow, it is only for a compuratively 
short distance, while for nearly the whole distance it 
has been moved from above the tide-water section of 
the country. Indeed, this is the case in very many 
States of the Union that carry on a large commerce, 
in which there is no tide-water—our own State for in- 
stance. But in none of these States has it ever been 
held that these are not navigable streams simply be- 
cause there was no ebb or flow of the tide. In the 
United States there are three classes of navigable 
streams: (1) Tidal streams, that are held navigable in 
law, whether navigable in fact or not; (2) those that, 
although non-tidal, are yet navigable in fact for 
“ boats or lighters,’’ and susceptible forf{valuable use 
for commercial purposes; (3) those streams which, 
though not navigable for bouts or lighters, are float- 
able, or capable of valuable use in bearing logs or the 
products of mines, forests and tillage of the country 
they traverse to mills or markets. 

With reference to the first of these clusses, tida] 
streams, wherever the common law prevails, are held 
to be navigable. By the old English cases it is de- 
cided that all tidal waters are navigable to the extent 
of the flow and reflow of the tide, and the absolute 
property interest in the same in the course and the 
right of soil of owners of such land bounded by such 





tide-water streams extends only to high-water mark. 
But above the line where the tide ceases to have any 
effect, the rule of property is reversed, and the prop- 
erty in the soil or bed of the river is in the riparian 
proprietors; and this is true also of all streams not 
tidal, that is, not legally navigable. See Elder v. Bur- 
rus,6 Humph. 358, 366; Stuurt v. Clark’s Lessee, 2 
Swan, 9. In the latter case, McKinuey, J., in deliver- 
ing the opinion of the court, pages 13 and 14, says: 
“The rule of the common law as to what is a naviga- 
ble river, namely, the flow and reflow of the tide, was 
declared by this court in Elder v. Burrus, 6 Humph. 
358, 366, to be inapplicable in Tennessee. And such 
has been the course of decisions in some of the other 
American courts. This criterion, as applied to Eng- 
land, may be appropriate and practical, because, per- 
haps, it embraces pretty much the entire extent of all 
rivers which in poiut of fact are navigable; but it 
would be most absurd in its application to our large, 
fresh-water rivers, which, though not subject to the 
influence of the tide, are yet fitted by nature in their 
ordinary state for all the common purposes of naviga- 
tion. * * * According to the civil law, navigable 
rivers are not merely rivers in which the tide flows 
and reflows, but rivers capable of being navigated; 
that is navigable in the common sense of the term.” 
See Ang. Water-courses, § 550. 

With reference to the second of these classes of navi- 
gable streams. It will be observed from its definition 
that, whether fresh-water streams be or be not navi- 
gable, it isa question of fact, and, as such, those who 
claim such non-tidal streams to be navigable have on 
them the burden of proving that such streams are in 
fact navigable for boats or lighters, and susceptible of 
valuable use for commercial purposes in their natural 
state, unaided by artificial! means or devices. The 
stream, too, to belong to this second class of navigable 
streams, must be thus capable of being navigable, not 
at all times, but for such length of time during the year 
as will make such stream valuable to the public as a 
public highway. But the fact that the stream cannot 
be so used at certain seasons of the year will not de- 
stroy the public right of navigation, or make such 
streams non-navigable. See McManus v. Carmichael, 
3 Iowa, 1; Rhodes v. Otis, 33 Ala. 578; Morgan v. King, 
35 N. Y. 459; Berry v. Carle, 3 Greenl. 269; Wads- 
worth v. Smith, 11 Me. 276; People v. Tibbetts, 19 N. Y. 
523; Reynolds v. McArthur, 2 Pet. 417; Wood Nuis., 
§ 587. The very definition of the third class of navi- 
gable streams shows that these streams would not be 
included iu the common-law definition of a navigable 
stream; that is, one in which the tide ebbs and flows. 
Nor could it come within the civil-law definition of a 
navigable stream which is capable of being navigated 
by boats or lighters, and on which commerce may be 
carried on. 

The third class of navigable streams are generally 
called ‘‘floatable”’ streams; and, though the public 
has a right to use them as a public highway by floating 
logs and other products of forests, mines and tillage 
down these strenms to mills and market, yet the ri- 
parian owners along such streams own the bed of them 
as well as their banks, differing, in this respect from 
other navigable streams. The respective rights on such 
floatable streams of the public and the riparian own- 
ers are well stated in Lancey v. Clifford, 54 Me. 487. 
Dickerson, J., in delivering this opinion, says: “A 
stream which in its natural condition is capable of be- 
ing used for floating logs, lumber and rafts, is subject, 
to the public use asa highway, though it be private 
property, and not strictly navigable. Thisright of the 
public however must be exercised in a reasonable 
manner, since each person has an equal right with 
every other person to its enjoyment, and the enjoy- 
ment of it by one, necessarily, to a certain extent, in- 
terferes with its exercise by another. What consti- 
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circumstances of each particular case, us the occasions 
for the use are so numerous and diverse that no posi- 
tive rule can be laid down tu regulate it in every in- 
stance with any thing like entire precision. The vari- 
ous purposes for which such a highway is used by the 
public, whether for transporting merchandise, rafting, 
driving or booming logs, or securing them at the mill 
afterward if necessary, require so much space as tem- 
' porarily to obstruct the way; butif parties so conduct 
themselves in this business as to discommode others 
as little as is reasonably practicable, the law holds 
them harmless. If the rule of law was otherwise, the 
right of way in many cases could not be available for 
any useful purpose. Brown v. Chadbourne, 31 Me. 9; 
Davis v. Winslow, 51 id. 264. As respects the rights of 
the land-owner to streams, it is to be observed that 
while he has a property in the stream, he has no prop- 
erty in the water‘itself, aside from that which is neces- 
sary for the gratification of his natural or ordinary 
wants. All the rest of the water is pubdlici juris. Aqua 
currit et debet currere ut currere solebat. The right of 
enjoying this flow without disturbance, interference 
or material diminution by any other proprietor is a 
natural right, and isan incident of property in the 
land, like the right the proprietor has to enjoy the soil 
itself without molestation from his neighbors. The 
right of property is in the right to use the flow, and 
not in the specific water. Each proprietor may make 
any use of the water flowing over his premises which 
does not essentially or materially diminish the quan- 
tity, corrupt the quality, or detain it so as to deprive 
other proprietors or the public of a fair and reasonable 
participation in its benefits. Race v. Ward, 30 Eng. 
Law & Eq. 187; Johnson v. Jordan, 2 Mete. 239; Dick- 
inson v. Canal Co., 7 Exch. 282; Tyler v. Wilkinson, 4 
Mason, 397. This rule does not require that there shall 
be no diminution, abstraction or detention whatever 
by the upper or lower riparian proprietor, as that 
would be to prevent all reasonable use of it. The same 
principle in regard to use by the riparian proprietors 
applies as in the public use of the stream as a high- 
way; it must bea reasonable use, and not inconsist- 
ent with the reasonable enjoyment of the stream by 
others who have an equal right to its use. Reasonable 
use is the touch-stone for determining the rights of the 
respective parties. Thus in considering this subject 
we find the public right of way over the stream, and 
the land-owner’s right of soil under it, and his right to 
use its flow. The rights of both these parties are 
necessary for the purposes of commerce, agriculture 
and manufactures. The products of the forest would 
be of little value if the riparian proprietors have no 
right to raise the water by dams, ard erect mills for 
the manufacture of these products into lumber. The 
right to use the water of such streams for milling pur- 
poses is as necessary as the right of transportation. 
Indeed, it is this consideration that oftentimes im- 
parts the chief value to the estate of tbe riparian pro- 
prietors, and without which it would have no value 
whatever in many instances. Each right is the hand- 
maid of civilization, and neither cav be exercised 
without in some degree impairing the other. This con- 
flict of rights therefore must be reconciled. The com- 
mon law, in its wonderful adaptation to the vicissi- 
tudes of human affairs, and to promote the comfort 
and convenience of men as unfolded in the progress of 
society, furnishes a solution of this difficulty by allow- 
ing the owner of the soil over which a fluatable stream 
which is not technically navigable passes to build a 
dam across it, and erect a mill thereon, provided he 
furnishes a convenient and suitable sluice or passage- 
way for the public by or through his erections. In 
this way both these rights may be exercised without 
substantial prejudice or inconvenience.’ These views 
are sustained not only by reason, but by the decided 











| weight of American authorities. See Brown v. Chad- 


bourne, 31 Me. 9; Knox v. Chaloner, 42 id. 157; Mun- 
son v. Hungerford, 6 Barb. 268: Burrows v. Gallup, 32 
Conn. 501; Volk v. Eldred, 23 Wis. 410; Moore v. San- 
borne, 2 Mich. 523; Wadsworth v. Smith, 11 Me. 278; 
Neaderhouser v. State, 28 Ind. 270; Veazie v. Dirinel, 
50 Me. 479; People v. Platt, 17 Johns. 195; Curtis v. 
Keesler, 14 Barb. 511; Hubbard v.* Bell, 54 Ill. 112; 
Treat v. Lord, 42 Me. 552; Walker v. Shepardson, 4 
Wis. 485; Stuart v. Clark, 2 Swan, 9; Weise v. Smith,3 
Oreg. 445; Felger v. Robinson, id. 458; Rhodes v. Otis, 
33 Ala. 578; Com. v. Chapin, 5 Pick. 199. 

The old English cases do not decide that any stream 
is navigable, or a public highway, unless the tide ebbs 
and flows in such stream, and then, whether it is thus 
tidal or not, if it was in point of fact navigable by 
boats and lighters, so that it was in its natural state 
capable of being used by the public profitably to carry 
on commerce in the usual manner; and this has been 
universally held to be law in the United States, and 
though, perhaps, it would be difficult to find such de- 
cisions in England, yet I apprehend it has always been 
the common law of England, though the occasion to 
so declare it may not have arisen in any English case. 
Thus Lord Hale, who is the highest English authority 
on this subject, in chapter 3 of his treatise De Jure 
Maris, says: “* There be some streams or rivers that 
are private not only in property or ownership, but in 
use a3 little streams and rivers, that are not of com- 
mon passage for the king’s people. Again, there be 
other rivers as well fresh as salt, that are of common 
or public use for carriage of boats and lighters; and 
these, whether they are fresh or salt, whether they 
flow or reflow, or not, are prima facie publici juris— 
common highways for men or goods, or both, from 
one inland town to another. Thus the rivers of Wey, 
of Severn, and of Thames, as well above the bridges 
and forts as below, as well above the flowings of the 
sea as below, and as well where they have come to be 
private property as in what part they are the king’s 
property, are public rivers juris publici.” The third 
class of public highways—floatable streams—are not, 
so faras I know, recognized in England, and I doubt 
whether they, in point of fact, exist in England. But 
they are very common in the United States; and as we 
have seen, while they are the private property of the 
riparian owners, yet the public has a right to use them 
as public highways to float their lumber and other 
products of their land to mill or market, and the ripa- 
rian proprietor cannot so use these streams as un- 
reasonably to incommode and hinder the public from 
using them for such floating purposes. 

We will now apply these principles of law to the case 
under our consideration. The court below did not 
err in refusing to give the instruction asked for by the 
plaintiff. It was; “If the jury find that plaintiff's 
dam was at the same place, and of like character and 
dimensions and beight, for a period of twenty years or 
more, and further find that Stone Coal creek, in which 
said dam existed, was floatable for sawJogs and not 
for other purposes of navigation, still the plaintiff had 
a prescriptive right to have such dam, and so hold and 
use the same, notwithstanding said stream is floatable 
for saw-logs, and not for other purposes of naviga- 
tion.” In such floatable stream as is described in this 
instruction the plaintiff, a riparian proprietor, had a 
right, as we hve seen, to build a mill, and erect adam 
across the stream to accumulate water to run his mill; 
and this right belonged to him as a riparian proprie- 
tor, and did not depend upon his having acquired it by 
prescription by the use of such dam and mill for 
twenty years. It will be observed that Lord Hale, in 
laying down the rights of the riparian owners and of 
the public in such streams, makes no mention of pre- 
scription or length of time by which the rights are ob- 
tained either by the public or by the riparian owners. 
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But he speaks of the actual use in fact of the stream 
as a public highway, as establishing the right of the 
public to such use; and this for the obvious reason 
that such actuul use by the public of such stream as a 
public highway proves that such stream is capable of 
such use by the public, and it is this which makes it a 
public highway, though the public has not before ex- 
ercised its rights. So we have seen the riparian owner 
has a right to use the banks of such stream and the 
flow of water in it for his private property, though he 
has not heretofore exercised this right, if exercised in 
such a reasonable manner as not to interfere unneces- 
sarily in an injurious way with the public right to use 
such stream as a public highway for floating logs down 
such stream to market or to mills. There is nothing 
in this record from which the jury could infer that the 
defendants used this Stone Coal creek in an unreason- 
able manner as a public highway down which to float 
logs to market or mills. On the contrary, the infer- 
ence might be drawn that the plaintiff or riparian 
owner did undertake to use the flow of the water in 
this creek in an unreasonable manner, thereby un- 
necessarily prejudicing the rights of the defendants, 
as a portion of the public, to use such stream to float 
their logs down the same to mills or markets. That 
their right of so floating their logs was so unneces- 
sarily prejudiced appears from the fact that these logs 
so floated lodged against a dam the plaintiff had built 
across the stream, and were thus detained, till by their 
pressure they broke the dam down. Such a dam, on 
such a stream, was a public nuisance, unless the owner 
had provided suitable sluices to allow logs floated 
down the creek to pass around or through said dam, 
and the record does not state that any such sluices 
were made and kept up by the plaintiff. On the con- 
trary, the fact that the logs, by their weight, broke the 
dam, would seem to indicate clearly that there were 
no sluices by which they could have passed through, 
or they could not have carried away this dam of the 
plaintiff; for, had there been, these logs would hardly 
have accumulated in this dam till by their pressure the 
dam was broken. The erection of such dam across 
such floatable stream, without making or keeping such 
suitable sluices for the passage around or through such 
dam of logs floating in the stream, is a nuisance. It 
was held in Brown v. Chadbourne, 31 Me. 9, which was 
a case in which an individual recovered against the ri- 
parian owner of land along a floatable stream, not 
properly speaking, navigable, for maintaining a dam 
across such stream without maintaining suitable 
sluices around or through it for the passage of logs. 
This case would closely resemble the case before us if 
the defendants had sued the plaintiff for injuring them 
by unreasonably interfering with their right of float- 
ing logs. The law is so well stated by Wells, J., in de- 
livering the opinion of the court in this case, that I 
cannot better express it than by quoting portions of 
this opinion. He says: “ This isan action on the case 
for erecting and maintaining a dam across a stream 
called ‘ Little river,’ and obstructing the passage of 
the water and the plaintiff's logs. The river is about 
three miles in length, and runs from Boyden’s lake to 
the tide-waters. It varies in its width from seven or 
eight feet to three or four rods; and it has been used 
many yeurs for floating logs and rafts, and sometimes 
boats. Within twenty years several dams and mills 
have been erected upon it. Tbe plaintiff disclaimed 
the right to recover apon the ground of prescription 
or user, but claimed it because the stream was a pub- 
lic one in its natural state. The jury were instructed 
that, it being a fresh-water stream, the presumption is 
that it is private property, and the burden is on the 
plaintiff to establish the contrary by satisfactory proof 
that it isa navigable or floatable river, and, in its nat- 
ural condition, capable of being used for running logs. 
The rule of the common law, that riparian proprietors 





own to the thread of fresh-water rivers, has been 
adopted in this and many other States of the Union, 
Berry v. Carle, 3 Greenl. 269; Spring v. Russell, 7 
id. 273. The first question that arises is, it being con- 
ceded that the bed of the river belongs to the owners 
of the land on either side, can a right to the use of its 
waters be obtained unless that use has been continued 
twenty years—the ordinary length of time for the ac- 
quisition of an easement? In Berryv. Carle, 3 Greenl. 
269; Shaw v. Crawford, 10 Johns. 236; Scott v. Willson, 
3 .N. H. 321—the right is considered as dependent on 
long usage.’’ He then quotes what is laid down by 
Lord Hale in his celebrated treatise De Jure Maris, 
above stated, and makes on it this comment: “ He 
makes no mention of prescription or length of time by 
which the right is obtained, but of the actual use in 
fact, as indicating public rivers.’’ In Wadsworth v. 
Smith, 11 Me. 278, the doctrine is stated by Parris, J., 
that when a stream is naturally of sufficient size to 
fluat boats or mill-logs, the public has a right to the 
free use for that purpose. But such little streams or 
rivers as are not floatable, that cannot in their natural 
state be used for the carriage of boats, rafts, or other 
property, are wholly and absolutely private; not sub- 
ject to the servitude of the public interest, not to be 
regarded as public highways by water, because they 
are not susceptible of use as a common passage for the 
public. The same principle was stated by Mellen, C. 
J.,in Spring v. Russell, 7 Greenl. 273; and is also 
recognized in Angell Tide-waters, 75; Palmer v. Mul- 
ligan, 3 Caines, 307. The distinguishing test between 
those rivers which are entirely private property and 
those which are private property subject to the public 
use and enjoyment consists in the fact whether they 
are susceptible or not of use as a common passage for 
the public. Per Spencer, C. J., in People v. Platt, 17 
Johns. 216; Hooker v. Cummings, 20 id. 90. The right 
of passage and of transportatiou upon rivers not 
strictly navigable belongs to the public by the princi- 
ples of the commonlaw. Per Parker, C. J., in Com. v. 
Chapin, 5 Pick. 199. This subject was very fully con- 
sidered with great ability in Esson v. McMaster, in the 
province of New Brunswick, 1 Kerr, 501, deciding the 
rule of law as it is stated to be in Wadsworth v. Smith, 
11 Me. 278. The case of Rowe v. Titus, 1 All. (N. B.) 
326, in that province, was decided upon the same prin- 
ciple. See also Adams v. Pease, 2 Conn. 481; Carson 
v. Blazer, 2 Bin. 475; Shrunk v. Navigation Co., 14 
Serg. & R. 71. If astream could be subjected to pub- 
lic servitude by long use only, there are many large 
rivers in newly-settled States, and some in the inte- 
rior of this State, of which the public would be deprived 
of the use, although nature has plainly declared such 
rivers to be public highways. The true test therefore to 
be applied in such cases is whether a stream is inhe- 
rently in its nature capable of being used for the pur- 
pose of commerce for the floating of vessels, boats, 
rafts or logs. When a stream possesses such a charav- 
ter, then the easement exists, leaving to the owner of 
the bed all other modes of use not inconsistent with 
it; for in this State the rights of public use have been 
carried so far as to place fresh-water streams on the 
same ground as those in which the tide ebbs and flows 
and which alone are considered strictly navigable at 
common law, and exclude the owners of the banks 
and beds from all property in them. In some States 
of the Union such a rule has been established by judi- 
cial decisions, and in others by legislative acts. 

It is contended that to show a river is public it is not 
enough to prove that logs may be floated down at a 
certain season of the year, when it is affected by a 
freshet, but it should have that capacity in its natural 
and ordinary state at all seasons of the year. None of 
the authorities require the stream to possess the qual- 
ity of being capable of such use during the whole year. 
A distinguishing criterion consists in its fitness to an- 
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swer the wants of those whose business require its use. 
Its perfect adaptation to such use may not exist at all 
times, although the right to it may continue, and be 
exercised whenever an opportunity occurs. In many 
rivers, when the tide ebbs and flows, the public are 
deprived of their use for navigation during the reflux 
of their waters. A way over which one has aright to 
pass may be periodically covered with water. In high 
northern latitudes most fresh-water rivers are frozen 
over during several months of the year; even some 
tide-waters are incapable of auy beneficial use for pur- 
poses of commerce in the season of wiuter, owing to 
the accumulation of ice. 

The lapse of time during which a dam has been used 
across a floatable stream by a riparian owner can give 
no prescriptive right to such use as against and to the 
prejudice of the public use, though it might give a 
right to keep up such dam as against another riparian 
owner by prescription. If the law was otherwise, in 
many parts of the United States, and in portions of 
this State, the public would necessarily lose the use of 
many floatable streams over which riparian owners 
have kept up dams for more than twenty years before 
the public had any occasion to float logs down them, 
because the banks of the stream remained unsettled, 
and the timber on such stream therefore entirely un- 
eut. Theriparian owner of such dam could never ac- 
quire by prescription an exclusive right to the use of 
such stream, as if it were a private stream, as against 
the public. If therefore this instruction asked by the 
plaintiff was refused by the court below, it was prop- 
erly refused if it meant to declare the law to be that 
the plaintiff had or could acquire the exclusive right to 
use the water of Stone Coal creek as if it were a private 
stream as against the public use of it as a floatable 
stream, by maintaining a dam across it for twenty 
years. And if this instruction did not mean this, but 
merely “that the plaintiff had, as riparian owner, the 
right to maintain and construct a dam, to use the 
water of this stream for his mill, but in such a way as 
to be consistent with the right of the public to use the 
water of this stream to float logs to market down it,”’ 
then this was correct law; but the instruction ought 
to have been refused if it was believed to have been 
immaterial, and calculated to mislead the jury. We 
have seen that if, as assumed in this instruction, Stone 
Coal creek is a floatable, but not strictly navigable, 
stream, the plaintiff, asa riparian owner, had a per- 
fect right to erect his mill, and to build his dam, pro- 
vided he did not unreasonably obstruct or interfere 
with the public use of this stream in flood times. This 
reasonable use of the water of this stream by the plain- 
tiff, and of his dam across the same, would have ex- 
isted had the plaintiff made and kept in repair suitable 
sluices in or around said dam, through which logs 
might pass while being floated down this stream. This 
he did not do, but, on the contrary, it would seem 
from the record, he unnecessarily obstructed tbe pas- 
sage of logs floating down this stream. His dam was 
broken as the result of his illegal and improper ob- 
struction of the logs floating in this stream; and he 
had therefore no right to recover in this suit. The 
court Lelow did not err in giving the instructions Nos. 
4 and 5, asked for by the defendants. They were as 
set forth in bill of exception No. 2,as set out in 
statement of the case. It will be seen that these in- 
structions are in strict accord with the law as we have 
stated it above, and of course the court below did not 
err in refusing to grant a new trial, and in entering up 
the judgment it did for the defendants. We have de- 
cided this case and written this opinion as if the re- 
spective rights of the public and the riparian owners 
on and in Stone Coal creek were governed solely by 
the commerce law. It is true, there ure statutes of 
Virginia and of this State which may or may not affect 
this question. If these statutes are applicable to this 





stream, they put the right of the public and the ripa- 
rian owner on the same footing as if Stone Coal creek 
was a tidal river, and strictly and legally navigable. In 
regarding these statutes as inapplicable to Stone Coal 
creek we have taken the view most favorable to the 
plaintiffin error. The record is so imperfect that we 
do not know whether the statutes have or have not 
any application to the Stone Coal creek. These stat- 
utes are thus referred to and stated by Minor in his 
Institutes (vol. 2, p. 20): ‘‘At common law the beds of 
rivers not navigable are always private, and belong to 
the neighbor riparian proprietor, each coming ad filum 
fluminis ; or, if the same person own both banks, the 
whole bed belongs to him, subject however, in both 
cases, to whatever use the public may be able to make 
of a stream fora public highway for boats or rafts. In 
Virginia the principle is only so far changed as that by 
statute the banks, shores and beds of all streams are 
reserved which were granted by the State east of the 
Blue Ridge after 1780, and west of it after 1802.” 
Whether this law would affect Stone Coal creek would 
depend on whether the riparian owners on that 
stream claim under patents prior or subsequent to 
1802. What is the fact on this question the record does 
not disclose. The judgment of the court below must 
be affirmed. Defendants in error must recover of the 
plaintiff in error their costs in this court expended, 
and $30 damages. 


Snyper, P., and ENGuisH, J., concurred. BRAN- 
NON, J., absent. 
—____ > —___—— 


NUISANCE—INJURY TO WINE-CELLAR— 
INJUNCTION. 


ENGLISH CHANCERY DIVISION, AUGUST 2, 1889. 


REINHARDT V. MENTASTI.* 

Where the owners of an hotelin London erected a stove in 
their kitchen which rendered the wine-cellar of an adjoin- 
ing dwelling-house unfit for ordinary and reasonable use, 
an injunction will be granted to restrain such use of the 
kitchen. 


‘THIS was an action by Charles William Reinhardt, 

the lessee and occupier of No. 14 Coventry street, 
St. James, Westminster, against Mentasti Brothers, 
the owners of the ‘* Hotel Prévitali” in Arundell 
street, St. James. The defendants had recently re- 
built and enlarged the botel, and their back premises 
were now separated from the plaintiff's house by only 
a party-wall. In rebuilding, the defendants had placed 
a closed range or stove in a supplemental kitchen in 
the basement, and had constructed an air-shaft to 
carry off the heated air. This kitchen was used for 
supplying the hotel with hot water, and for cooking 
pastry; it was separated from the plaintiff's wine- 
cellar only by the party-wall; and in consequence of 
the user of the kitchen by the defendants the plain- 
tiff’s wine-cellar was rendered unfit for ordinary use. 
There was evidence that sixty degrees was a proper 
temperature for a cellar, whereas the temperature in 
this cellar had been permanently raised and had at 
times mounted up to seventy-five degrees and even 
higher, so that it was impossible to store wine there. 
Other minor points of damage were alleged, and the 
plaintiff claimed an injunction to prevent the stove be- 
ing so used as to cause a nuisance and injury to him. 
The defendants pleaded that the stove was six inches 
from the party-wall, which they had covered with 
asbestos; and also that, by placing a hood over the 
range and by other means, they had caused a current 
of cool air to be drawn down the air-shaft so as to 
prevent any nuisance to the plaintiff. The defendants 
further pleaded that they had only used this kitchen 
in the ordinary way for residential purposes as a 


*61 L. T. Rep. (N. 8.) 328. 








wort ga ePeererws ae etwosrwt wa ao 








2.” 
ld 
lat 


ist 
he 
d, 


N- 


in- 
se, 
he 


It, 
t, 
"8, 
all 


eBaP TRTR ACF aS SP? 


Sere eoeoPar Vas 











THE ALBANY LAW JOURNAL. 491 








family hotel; and that, if the plaintiff suffered any in- 
convenience, it was one of the necessary incidents of 
life in a great city, and did not entitle him to prevent 
the defendants from using their premises in a reason- 
able and ordinary way. 


Neville, Q. C., and E. A. Wurtzburg, for plaintiff. 
Warmington, Q. C., and Farwell, for defendants. 


KEKEWICH, J. For obvious reasons the result of 
this case may affect many localities and many persons. 
I therefore thought fit to reserve my judgment, and 
although the conclusion which Iam about to express 
is the same as that which I entertained at the close of 
the trial, I confess to some fluctuation of opinion since 
that time, as well as during the arguments. I thought 
it possible, and indeed probable, that by studying some 
of the cases on this branch of law [ should find a line 
of demarcation between those nuisances which may be 
said to partake of the character of trespass and those 
of which this cannot be averred, and a disposition on 
the part of the court to grant injunctions more readily 
against the former than the latter. My examination 
of the authorities has not justified this anticipation. 
There are, no doubt, expressions in some judgments 
which point to stronger protection being given where 
rights of property are invaded than jwhere they are 
not; but on the other hand, there are many cases in 
which a private nuisance, not affecting rights of prop- 
erty, except so faras to prevent a man from person- 
ally using his own with reasonable comfort, may be so 
regarded as having been equally condemned. The 
principle applied in either class of cases is, that a man 
must not use his own so as to injure his neighbor; and 
in substance, the only question discussed in any given 
case is, whether that principle is applicable to the par- 
ticular circumstances there occurring. Here there is 
really no dispute about the material facts. The de- 
fendants in adding to their hotel have recently con- 
verted what, it seems, was formerly an unused cham- 
ber into a supplemental kitchen, and have there placed 
astove which is used for supplying hot water and 
cooking pastry. Not only is the stove one of an ordi- 
nary character and well constructed, but the defend- 
ants have taken divers precautions to prevent its be- 
ing obnoxious, and the only thing to be said against 
them in this respect is, that the stove does not occupy 
the site of the fireplace, which must be taken to have 
existed since the house was first built, and that thus 
far they have departed from the original plan of the 
building. And this use of their own house, alleged to 
be in all respects—and, subject to the one remark just 
made, apparently—reasonable, has nevertheless proved 
exceedingly inconvenient to their neighbor, the plain- 
tiff, whose cellar was situate right against the stove on 
the other side of the wall. It was reasonable for the 
plaintiff to have a cellar, and it cannot be said that it 
was otherwise than of a reasonable character or in an 
inconvenient place. The heat occasioned by the stove 
passing through the wall has injured the cellar. It 
has so injured the cellar that, according to the evi- 
dence, the plaintiff is unable any longer to store his 
wine there, and although he might keep there what is 
required for daily use, one ordinary and reasonable 
purpose of a cellar in a private dwelling-house has gone. 
The plaintiff says that such interference with his rea- 
sonable use of his own property ought not to be al- 
lowed, and in answer it is said that the defendants, 
who on their part have only used their own property 
reasonably, are not to blame. The question which I 
have to decide is, which of themis right. The injury 
to the plaintiff being clear and clearly arising from the 
stove, it lay on the defendants to establish that they 
were not culpable. In support of this position refer- 
ence was made to several judgments, and more par- 
ticularly to those of Lord Bramwell in Bamford v. 
Turnley, 3 B. & 8S. 82, and Lord Selborne in Gaunt v- 





Fynney, L. R., 8 Ch. 8, which with many others to be 
found in the books, contain passages insisting on the 
right of every man to act reasonably in the enjoyment 
and use of his own property, the regard which must be 
had iu every case to the special circumstances attend- 
ing it, including the distinction between dwellings in 
crowded cities and those in the open country, and the 
unwillingness of the court to interfere at the instance 
of a plaintiff who, from ill-health or other cause en- 
gendering fastidiousness, complains of that to which 
his neighbors, however reluctantly, find themselves 
compelled to submit. Such passages must of course 
be read in connection with the circumstances of the 
particular case under consideration, and what is even 
more important, they must be read as not intention- 
ally departing from, or rather in absence of the proof 
to the contrary, as intentionally adhering to those prin- 
ciples and rules of law which a judge must be credited 
with bearing in mind, although he does not think it 
worth while to repeat,or even expressly to refer to them. 
Thus read, the judgment of Lord Bramwell, who con- 
curred with the majority of the court in reversing the 
decision of the Court of Queen’s Bench, and also in 
overruling Hole v. Barlow, 4 C. B. (N. 8S.) 334, loses 
much of the weight which, in reliance on certain 
selected passages, was sought to be attributed to it by 
the defendants; and it is to be observed that in a re- 
cent case iu the House of Lords (Fleming v. Hislop, 11 
App. Cas. 686) the present lord chancellor epitomized 
Lord Bramwell’s judgment with approval as saying 
(p. 697), ** that what makes life less comfortable, and 
causes sensible discomfort and annoyance, is a proper 
subject of injunction.” What fell from Lord Selborne 
in Gaunt v. Fynney, whi sup., may be explained in like 
manner, and must rather be understood as illustrating 
the convenience of what Lord Bramwell culls ‘the 
rule of give and take; live and let live,’’ than as hav- 
ing established—which I am sure he did not intend to 
do—any new guide to the decision of cases where a 
legal nuisance has been proved to exist. I may pass 
by without further remark the cases of Ball v. Ray, 18 
L. T. Rep. (N. 8.) 346; L. R., 8 Ch. 467; Sturges v. 
Bridgman, 41 L. T. Rep. (N. S.) 219; 11 Ch. Div. 852, 
and Attorney-General v. Sheffield Gas Consumers Co., 3 
De G., M. & G. 304, the judgments in all of which, and 
especially those in the last case, are instructive on this 
branch of law, and on the points which were argued 
before me. But it is right to say a word on Broder v. 
Saillard, 2 Ch. Div. 692, because that was eminently a 
case in which the defendant had behaved reasonably, 
and yet was enjoined from continuing a nuisance by a 
judge, who thought the injunction such a bardship 
that he allowed it to influence the costs. After an ar- 
gument, in which both Ball v. Ray, ubi sup., and 
Gaunt v. Fynney, ubi sup., were cited, Sir George Jes- 
sel states the general law in terms equivalent to those 
used by Knight-Bruce, L. J., in Walters v. Self, 4 De G. 
& Sm. 315, which has long been treated as giving the 
true rule of distinction between those nuisances of a 
personal character which do, and those which do not, 
merit an injunction. On page 701 of 2 Chancery Divi- 
sion, he says: ‘‘I take it the law is this, that a man is 
entitled to the comfortable enjoyment of his dwelling- 
house. If his neighbor makes such a noise as to inter- 
fere with the ordinary use and enjoyment of his 
dwelling-house, so as to cause serious annoyance and 
disturbance, the occupier of the dwelling-house is enti- 
tled to be protected from it.’’ He proceeds to explain 
why it is no answer to say that the defendant is only 
making a reasonable use of his property, stating that 
that cannot be the test; and lower down on page 702 
he says what the test, as applied to the case which he 
had under consideration, is—namely: ‘* Whether the 
stables are unluckily so situate as that the noise from 
the horses, not being uncommon horses in any way, 
materially disturbs the comfort of the plaintiff's 
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dwelling-house and prevents the people sleeping at 
nights.” If for “ horses’ you read “ stove,’’ and for 
“sleep” “ use of cellar,”” which, though of course Jess 
necessary, and in that sense, less entitled to protection 
is yet, in my judgment, a reasonable requirement on 
the part of the plaintiff, you have a test exactly appli- 
cable to the case in hand. Agreeable to this is the 
opinion of Lord Blackburn, worthy of selection from 
numerous authorities, as expressed in Scott v. Firth, 4 
Fost. & Fin. 349. That was acase of nuisance by vi- 
bration, caused by steel hammers used in defendant’s 
workshops, which besides interfering with the com- 
fort of the plaintiff, had, it was alleged, cracked the 
walls of his adjoining cottages. The learned judge, in 
summing up the case to the jury, stated the question 
to be whether it was one of nuisance — that is, of ac- 
tionable wrong; and after calling attention to the evi- 
dence of injury, added this (p. 351): “A further point 
has been raised by the plea that the grievances com- 
plained of were caused by the defendant in the reason- 
able and proper exercise of his trade in a reasonable 
and proper place. My opinion is that in law that is no 
answer to the action. I think that that cannot be a 
reasonable and proper exercise of a trade which has 
caused such injury to the plaintiff as she complains 
of.”” It seems to me therefore that notwithstanding 
some passages in some judgments to the contrary, the 
application of the principle governing the jurisdic- 
tion of the court in cases of nuisance does not depend 
on the question whether the defendant is using his 
own reasonably or otherwise. The real question is, 
does he injure his neighbor? I recognize some hard- 
ship in an injunction to restrain the defendant from 
doing that which I am obliged to regard as a reason- 
able use of his property—the better adapting to the 
purposes of an hotel a house situate in a neighborhood 
where hotels are conveniently built. But the hardship 
is pot so great as that in Broder v. Saillard, ubi sup. 
nor do the facts allow me to regard the defendants as 
so entirely passive as the master of the rolls considered 
the defendant to be there. Therefore while granting 
the relief asked by the plaintiff, I am bound to do so 
with the usual consequences. I may however properly 
give the defendants some time to consider and do 
what is best under the circumstances, and I shall there- 
fore make the injunction not enforceable for three 
months. His lordship gave the plaintiff the costs of 
the action except so far as they had been increased by 
two minor allegations of damage, as to which there 
would be a set-off. 


een 
TRADE-MARKS—GEOGRAPHICAL NAMES. 
PENNSYLVANIA SUPREME COURT, OCT. 7, 1889. 


APPEAL OF LAUGHMAN. 

Where a large tract of land,on which there are many coal 
mines, owned and operated by different-persons, has been 
known and recognized for many years as the “‘Sonman 
Survey,” and a village, post-office, telegraph office, and 
railroad station thereon are named ‘‘Sonman,” and the 
coal from the mines is shipped and known as *‘ Sonman 
Coal,” that name may not be applied exclusively to the 
coal mined on the tract by one operator as a trade name. 


i from Court of Common Pleas, Philadel- 
phia county. 

Joseph J. Knox, for appellants. 

Rudolph M. Schick, for appellees. 

CuaRK, J. The plaintiffs, W. H. Piper & Co., are 
miners and shippers of bituminous coal in Cambria 
county. They are engaged in mining what is known 
on the geological maps of the State as the ‘‘ Miller 
Vein,”’ at Ben’s creek, on the western slope of the Al- 
legheny mountains. Their mines are located upon 





what was sometimes called the * Big Survey,’’ con- 
taining au area of about ten square miles, or over six 
thousand acres. This large body of land, it is said, was 
conveyed by William Peun directly to one Aaron Son- 
man, and hence has been generally known as the 
“Sonman Survey.” From the testimony of Mr. West- 
brook, it appears that in the Sonman tract there are 
several seams or veins of coal, one above another. Mr. 
Westbrook says: ‘‘The bottom vein is known as 
‘Vein A.’ A short distance above this is a small vein 
known as ‘A Primal.’ The next higher vein is known 
as “ Vein B,’ and a few feet above this is a smaller 
vein known as‘ B Primal.’ The next is known as ‘C,’ 
and so on to ‘ E,’ ‘ E&’ being the highest upper work- 
able vein. These are the desiguations given in geolog- 
ical; surveys. These several veins have other several 
local designations. They are known by miners in the 
neighborhood by the name of the person who owned 
them. The Lemon vein was so named because it was 
opened by John A. Lemou, or his father. The Lemon 
vein is vein ‘ E,’ and the Miller vein, said to have been 
first opened by a man of that name, is vein’ B.’ The 
coal mined from the same vein in different localities is 
not always of the same quality. The Miller vein, or 
vein ‘ B,’ at Gallitzin, ten miles east of Sonman, is 
very much softer, while at South Fork, which is eight 
or ten miles from Sonman, west, it is very much 
harder. In some cases two or three miles make a dif- 
ference in the quality of the coal from the same vein.” 
In December, 1872, the Cambria Mining and Manufac- 
turing Company, the owner of the Sonman survey, by 
an instrument of writing in the form of a lease, granted 
to Dysart and Laughman, for a term of ten years, the 
right to mine, transport, and sell coal out of the Mil- 
ler vein from a certain drift opened ‘nearly opposite 
a point on Ben’s creek, known as ‘ Ben’s Hole.’” On 
the Ist of January, 1874, Piper became a partner. The 
business was conducted under the name of Dysart & 
Co., and the firm commenced to mine and ship coal in 
considerable quantities therefrom to market. On the 
26th of July, 1879, the firm of Dysart & Co. dissolved, 
Dysart and Laughman transferring their interest to 
Piper. The lease was afterward extended, and Lewars 
became associated with Piper as a partner, under the 
name of W. H. Piper & Co., the complainants in the 
bill. Upon the dissolution of the firm of Dysart & 
Co., Dysart and Laughman began operations upon 
another portion of the Sonman tract, and were, and 
are now, engaged somewhat extensively in the mining 
and shipping of coal therefrom. 

The complainants in the bill allege that soon after 
the formation of the firm of Dysart & Co., which was 
on the Ist of January, 1874, the firm sought to select 
and establish a trade name for their coal; that ‘‘Ben’s 
Creek’ and “‘ Eureka” were at first suggested, and 
upon due consideration, the latter name was adopted ; 
but when it was afterward discovered that this was an 
infringement upon the trade name of Berwind, White 
& Co., also miners and shippers of coal from the Clear- 
field region, the name “Sonman” was adopted as a 
trade name, and that name has ever since been used 
and applied as the trade name of all the coal shipped 
from their mines; that their coal is known and recog- 
nized in the trade as ** Sonman Coal,”’ and is thus dis- 
tinguished from other kinds and qualities of bitumi- 
nous coal in the market. The plaintiffs complain that 
the defendants are infringing their right by wrong- 
fully and fraudulently shipping an inferior coal under 
the same trade name, and offering it for sale as ‘“ Son- 
man Coal,’ thus inducing dealers and consumers to 
suppose that the coal which they buy from the de- 
fendants is the ‘“‘Sonman Coal” of the plaintiffs, 
whereby the public is deceived, and the reputation of 
the plaintiffs’ coal is injured, etc. 

It is clear from the evidence, and the fact is found 
by the master, that the coal taken from these mines 
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has heretofore been spoken of and sold as * Sonman 
Coal.” Prior to 1874 however, the term ‘ Sonman” 
would seem to have been applied, not as a trade name, 
but merely as descriptive of the location of the mines. 
Mr. Alexander M. White, who mined the Lemon vein 
in 1852 or 1853, says: ‘‘ We called it the ‘Sonman Coal’ 
in contradiction to the ‘Lily Mill Coal,’ which was 
mined east of it, between planes 3and 4. This was a 
common appellation for it. We called the coal from 
that survey ‘Sonman Coal.’’’ Hon. John Dean testifies 
that there were about five thousand acres known to 
him as the ‘‘Sonman Lands;’’ that the coal is called 
the “Sonman Coal,” and that he always heard it 
called by that name; and that it was a very common 
name as far back as 1854. Mr. Westbrook, who opened 
the Miller vein, and sold coal to the Altoona Manufac- 
turing Company, to the Logan Iron and Steel Works, 
to the Pheenix Iron Company, and to dealers, says: 
*T always called all coal mined and shipped ‘ Sonman 
Coal,’ as designating the locality or region in which it 
was mined; sometimes however designating the coal 
by the name of the vein by which it is known.” But 
the plaintiffs have introduced evidence to show that a 
short time after the Ist of January, 1864, they formally 
adopted the term ‘“Sonman” as a trade name, or 
name for their coal; and they now seek an injunction 
torestrain the use of that term by the defendants to 
any of their coal, even though the same be mined 
from the Sonman lands. The ownership of a trade- 
mark has, in general, been considered as a right of 
property, and equity will protect that right from in- 
fringement. Proof of fraud is not required; the mere 
violation of the right is sufficient to induce the exer- 
cise of the equity powers of the courts. The trade 
name of any natural product or otherarticle of manu- 
facture, upon which a trade-mark cannot conveniently 
be affixed, though not strictly a trade-mark, is never- 
theless a species of property, and will as a general 
rule be protected in like manner. Trade-marks are 
the proper subject of assignment, to the extent at least 
that, unless reserved, they pass with an assignment of 
business. Sebast. Trade-marks, 236. The assign- 
ment by one partner of all his interest in a firm to his 
copartners will carry with it the exclusive use of the 
trade-mark of the firm. Menendez v. Holt, 128 U. 8S. 
514. ‘As distinct property, separate from the article 
created by the original producer or manufacturer, it 
may not be the subject of sale; but when the trade- 
mark is affixed to articles manufactured at a particular 
establishment, and acquires a special reputation in 
connection with the place of manufacture, and that 
establishment is transferred, either by contract or 
operaticn of law, to others, the right to the use of the 
trade-mark may be lawfully transferred with it. Its 
subsequent use by the person to whom the establish- 
ment is transferred is considered as only indicating 
that the goods to which it is affixed are manufactured 
at the same place, and are of the same character as 
those to which the mark was attached by its original 
designer. Such is the purport of the language of Lord 
Cran worth in the case of Leather-Cloth Co. v. Leather- 
Cloth Co., 11 Jur. (N. 8.) 513." Kidd v. Johnson, 100 
U.S. 617. We assume therefore that W. H. Piper, as 
the assignee of Dysart and Laughman, possessed the 
rights of the firm of Dysart & Co. in any trade-mark 
which that firm, at the time of its dissolution, may 
have acquired; and with his approval, the new firm of 
W. H. Piper & Co. were certainly entitled to exercise 
that right. But we are not clear that either Dysart & 
Co., or W. H. Piper & Co., or any other parties operat- 
ing the Sonman mines, had a right to appropriate the 
term ‘‘Sonman ” to the exclusion of others similarly 
engaged. ‘The object of a trade-mark is that the article 
to which it is attached or belongs may be distinguished 
from articles of a similar kind, and thus be known and 
identified in the market. Its purpose is to indicate the 





personal origin of the article to which it is applied, or 
the source from which it comes. The office of a trade- 
mark is thus defined by Mr. Justice Field in Manufac- 
turing Co. v. Trainer, 101 U. S. 53: ‘“‘ Every one is at 
liberty to affix to a product of his own manufacture 
any symbol or device not previously appropriated, 
which will distinguish it from articles of the same gen- 
eral nature, manufactured or sold by others, and thus 
secure to himself the benefits of increased sale by rea- 
son of any peculiar excellence he may have given to it. 
The symbol or device thus becomes a sign to the pub- 
lic of the origin of the goods to which it is attached, 
and an assurance that they are the genuine article of 
the original producer.” 

But in the exercise of the right to establish a trade- 
mark, there are certain limitations which must be ob- 
served. No property can be acquired in any word, 
mark, or device which denotes merely the nature, 
kind, or quality of an article. Thus in Raggett v. 
Findlater, L. R., 17 Eq. 29, an injunction to restrain 
the use of the words ‘“* Nourishing Stout,’ which the 
plaintiff had previously used, was refused upon the 
ground that “ nourishing” was a mere English word 
denoting quality. ‘‘The owner of an original trade- 
mark has an undoubted right to be protected in the 
exclusive use of all the marks, forms, or symbols that 
were appropriate as designating the true origin or 
ownership of the article or fabric to which they are 
affixed, but he has no right to an exclusive use of any 
words, letters, figures, or symbols which have no rela- 
tion to the origin or ownership of the goods, but are 
ouly meant to indicate their name or quality. He has 
no right to appropriate a sign or symbol which, from 
the nature of the fact which it is used to signify, others 
may employ with equal truth, and therefore have an 
equal right to employ it forthe same purpose.’’ Manu- 
facturing Co. v. Spear, 2 Sandf. 599. And while the 
office of a trade-mark is to indicate the personal origin 
or ownership of an article, yet a merely geographical 
name cannot be soused. Bisp. Eq.. § 457; Canal Co. 
v. Clark, 13 Wall. 311. In the case last cited it was held 
that the word “ Lackawanna,” which is the name of a 
region of country in Pennsylvania, could not, by com- 
bination with the word “coal,’”’ constitute a trade- 
mark, because every one who mined coal in the valley 
of the Lackawanna had a right to represent his coal as 
Lackuwanna coal. ‘*The word ‘ Lackawanna,’ ’’ says 
Mr. Justice Strong, ‘‘was not devised by the com- 
plainants. They found it a settled and known appel- 
lative of the district in which their coal deposits and 
those of others were situated. At the time when they 
began to use it, it was a recognized description of the 
region, and of course of the earths and minerals in 
the region. * * * It must then be considered as 
sound doctrine,’’ says the learned justice, “that no 
one can apply the name of a district of country to a 
well-known article of commerce, and obtain ‘thereby 
such an exclusive right to the application as to prevent 
others inhabiting the district, or dealing in similar 
articles coming from the district, from truthfully 
using the same designation. It is only when the adop- 
tion or imitation of what is claimed to be a _trade- 
mark amounts to a false representation, express or im- 
plied, designed or incidental, that there is any title to 
relief against it.’” In the case of Newman v. Alvord, 
49 Barb. 588, the plaintiffs manufactured a cement at 
Akron, N. Y., and sold it under the name of ‘‘ Akron 
Cement.” The defendants made the same sort of ce- 
ment at Syracuse, and labelled it ‘‘ Onondaga Akron 
Cement.” The court held that, though all the world 
had a right to manufacture cement at Akron, and call it 
“Akron Cement,” yet the action of the defendants, in 
calling their cement, made at Syracuse, ‘‘ Akron Ce- 
ment,” was a fraud on the plaintiffs and on the public, 
and should accordingly be restrained. To the same 





L effect is our own case of [ron Co. v. Uhler, 75 Penn. St. 
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467, where a corporation adopted the trade-mark 
“Glendon” upon their iron. The place where their 
furnaces were located were afterward erected into a 
borough by the name of Glendon. Another company 
engaged in business in the same place, afterward used 
the word “ Glendon” on their iron, aud it was held 
that the second company was justified in so doing. 
**The appellees,” said this court in the case cited, ** put 
upon their pigs the initial of their firm and the name 
oftheir town. That name was Glendon to the whole 
world. It cannot be that the previous appropriation 
by the appellants of the word which now is the name 
of the town prevents any other manufacturer of pig-iron 
within its limits from using the same word. If it be 
so now it may continue through all coming time. The 
boundaries of the town may be enlarged, the borough 
may grow into a city, the manufactories of pig-iron 
may be multiplied, yet the word most expressive to 
indicate their location must be denied to all save one. 
So far as the authorities go to restrain a manufacturer 
from the adoption of a truthful trade-mark, we will 
endeavor to enforce them. When asked to go further 
we must decline. If the effect of the incorporation of 
the appellants’ district of country into a town by the 
name of Glendon has been to deprive them of some of 
their former rights, they must submit to the conse- 
quences.’’ It is upon the same principle that every 
person may put his own name upon his own goods, 
notwithstanding another person of the same name 
may, in that name, manufacture and sell the same or 
a similar article. Burgess v. Burgess, 17 Eng. Law & 
Eq. 257. 

Applying these principles to the case now under con- 
sideration, it seems clear that the plaintiffs are not en- 
titled to the exclusive use of the word ‘‘Sonman” as 
a trade-mark. It is clear from this evidence that 
“*Sonman ”’ is a word of geographical signification. It 
denotes a specific territory or region of country of con- 
siderable extent, which is, and for many years, both 
before and since the trade name was adapted, has 
been devoted to the production of a somewhat pecu- 
liar quality of coal by different operators. In the year 
1854 the village of Sonman was built upon this tract. 
Mr. Alexander M. White testifies “that the village 
consisted of a steam saw-mill, a store, a dwelling, 
which he constructed for himself, one for his superin- 
tendent, and six tenement-houses. The village was 
on the main line of the Pennsylvania railroad, and 
although at first there was no station, a siding was 
constructed, to facilitate the shipping of coal and lum- 
ber.”” Mr. Richard P. Westbrook testifies ‘‘ that in 
1867 there was a settlement or village, consisting of 
two large mansion-houses — one forty by sixty; the 
other thirty by forty; a steam saw-mill; a store-house, 
in which was kept a compauy store; two barns, one of 
which was very large; a blacksmith shop; several 
tenements for workmen, and an iron siding, connect- 
ing the lumber yard with the Pennsylvania railroad. 
There were several other houses or tenements in dif- 
ferent parts of the Sonman property. This village was 
known by the name of ‘Sonman.’ There was a post- 
office there at that time, kept in the store-house. 
James A. Shoemaker was the postmaster.’’ He further 
testifies “* that a station was established at Sonman by 
the Pennsylvania railroad in 1871. The building was 
destroyed by fire. In the latter part of 1872 or the early 
part of 1873 the Pennsylvania Railroad Company 
erected a permanent building there for ticket and 
freight purposes, and appointed an agent. About the 
same time a telegraph station was established there by 
the Western Union Company. Both the railroad 
station und the telegraph station were called ‘Son- 
man.’ There was a post-office called ‘Sonman’ lo- 


cated there previous to 1857. A. F. Cantwell was post- 
master in 1857. The office was continued by that name 
for more than teu years; and when Shoemaker re- 








moved from Souman a man residing at Portage, one 
mile west, was appointed, and he removed the office 
from Sonman to Portage.’”’ Mr. Martin says that in 
1869 the saw-mill was gone. The post-office had been 
removed to Portage, aud some houses were vacant, 
but the mines were still in operation, and continued 
to be in operation until the railroad and telegraph sta- 
tions were established in 1872 or 1873, and ever since 
that time. It may be that the Sonman tract does not 
present the features of what the appellees call an in- 
dependent region; that it is not so extensive or so 
sharply defined in its natural boundaries as the Lacka- 
wauna valley. It may be also that Sonman cannot be 
considered as a separate coal-basin, or even as @ sub- 
basin; yet itis plain that it had received a distinct 
geographical recognition from the public. These lands 
for many years prior to the time that the plaintiffs 
adopted their trade name were, as we have seen, 
known as the “Sonman Survey.”’ Its boundaries were 
marked and defined upon the map of Cambria county. 
The village erected thereon was Sonman; the post- 
office was Sonman; the railroad station was Sonman; 
the telegraph office was Sonman; the coal taken from 
the mines was shipped as Sonman coal, and by this 
description was known in the market. Can it be 
doubted that the term ‘‘Sonman,” in the year 1874, 
was a name descriptive of a locality? If it was, the 
name, when applied to its own natural products, must 
be taken in its geographical sense. We do not say 
that a geographical mame may not, in some cases, or 
under some circumstances, be applied as a trade 
name; but we do say that when the article to which it 
is applied is the product of the place named the term 
cannut be used as a trade name by one to the exclu- 
sion of others, owners of like products of the same 
place. This ia the doctrine of all the cases. The case 
of Wotherspoon v. Currie, L. R., 5 H. L. 512, relied 
upon by the appellees, when properly considered and 
understood, will be found, we think, to be consistent 
with this statement of the law. In that case, as we 
understand it, the trade name ‘ Glenfield’’ was ap- 
plied to starch which, at the time of the infringement, 
was not made at Glenfield, but elsewhere. The name 
was then used, and for some time before that had been 
used, in an entirely fictitious sense, as denoting the 
personal origin of the article known as “ Glenfield 
Starch,’’ and not in connection with the place of its 
manufacture. The word * Glenfield,’ assuming that 
it may have a geographical import at first, was at the 
time of the infringement, used in an entirely different 
sense, and for a wholly different purpose; and the re- 
marks of the lord chancellor are intended to empha- 
size the fact that the defendant, who was then the 
owner of Glenfield, had nothing to lose in being de- 
nied the privilege of affixing the name of his private 
estate to his products, as the place was of little conse- 
quence, and he could hope for no advantage there- 
from, only from the fact of considerable importance 
that the plaintiffs had manufactured a superior article 
of starch known by that name, which had a great 
reputation in the market, and of which they had made 
large sales. It is doubtless true, as a general proposi- 
tion, that the name of a private estate may be used by 
the owner as atrade name. The case cited is an illus- 
tration in point; for the plaintiff in that case at first 
manufactured starch on the private estate of Glenfield, 
and called his starch *‘ Glenfield.’” He removed from 
his private estate, but retained for his starch, manu- 
factured elsewhere, the same trade-mark, and his right 
to do so was sustained by the judgment. But Sonman 
is not the name of a private estate in this sense; it is 
the name of a large boundary of land containing 2 
number of separate private estates, owned by a num- 
ber of different persons, all of whom are engaged in 
the same business of mining and shipping coal; and 
we hold that no one of these can assume and adopt as 
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a trade name the name by which the place is generally 
known in the geography of the country, to the exclu- 
sion of others. The decree is reversed, and the bill is 
dismissed, at the cost of the appellees. 





NEW YORK COURT OF APPEALS ABSTRACT. 


ACCOUNT STATED—DIRECTIONS OF VERDICT.-~-In an 
action on a stated account, where defendant does not 
dispute its accuracy, or that it was rendered, the 
court is justified in directing a verdict for plaintiffs, as 
there is nothing to submit to the jury. Lockwood v. 
Thorne, 18 N. Y. 285; Champion v. Joslyn, 44 id. 653; 
Stenton v. Jerome, 54 id. 480; Quincey v. White, 63 id. 
370; Guernsey v. Rexford, id. 631. Oct. 8, 1889. Knick- 
erbocker v. Gould. Opinion by Earl, J. Affirming 42 
Hun, 660. 


APPEAL—BOND TO STAY EXECUTION.—In an action 
by an administrator of a deceased insane -person for 
an accounting, the defendant, who is charged both in- 
dividually and as the committee of the lunatic, is not 
entitled to the benefit of the Code of Civil Procedure 
of New York, section 1312, providing that in certain 
appeals, where the appellant is executor, ‘administra- 
tor, trustee, or other person acting in another's right, 
the security required to stay execution on the judg- 
ment or order appealed from may, in the discretion of 
the court, be dispensed with or limited. Oct. 29, 1889. 
Butler v. Jarvis. Opinion by Earl, J. Reversing 4 N. 
Y. Supp. 137. 


SUBJECT OF REVIEW.—Oun appeal from a 
judgment entered on the findings of a referee, where 
the evidence is not contained in the record, the ref- 
eree’s conclusions of law are alone the subject of re- 
view. Oct. 8, 1889. Burrows v. Dickinson. Opinion 
by Gray, J. Affirming 44 Hun, 623. 


ASSAULT AND BATTERY—EVIDENCE—INSTRUCTIONS. 
—(1) In an action for assault and battery, a conversa- 
tion had between plaintiff and defendant on the night 
before the alleged assault is competent to show the 
motive for the assault. Volts v. Blackmar, 64 N. Y. 
440. (2) Where defendant has not attempted to com- 
pel plaintiff to submit to a medical examination, the 
evidence showing that he had asked him to do so, and 
been refused, it is proper to refuse to charge, on de- 
fendant’s motion, in an action for assault and battery, 
that there was no method by which defendant could 
compel plaintiff to submit to such an examina- 
tion, since it would have been charging an abstract 
proposition of law that was not involved in the case. 
Potter, J., dissenting. (3) Defendant asked the court 
to charge the jury that they had a right to infer from 
the fact that plaintiff had not submitted to a medical 
examination that such examination would not have 
disclosed any fact favorable to the plaintiff. The court 
refused to so charge, but replied that the jury might 
give it such weight as they thought it ought to have, 
etc. Held, no error, since the charge was as favorable 
to defendant as it should have been. Second Division, 
Oct. 8, 1889. Elfers v. Woolley. Opinion by Haight, J. 


ASSIGNMENT FOR BENEFIT OF CREDITORS—PREFFR- 
ENCES.—A general assignment for the benefit of credit- 
ors, with preferences, provided that after paying the 
preferred claims the surplus should be returned to the 
assignors. Afterward a supplementary assignment 
was executed, directing that such surplus should be 
applied to the claims of the general creditors. Held, 
that the original assignment, being void (Goodrich v. 
Downs, 6 Hill, 438; Barney v. Griffin, 2 N. Y. 365; Col- 
lomb v. Caldwell, 16 id. 484.), was not validated by 
the supplementary assignment, nor could it be re- 
formed so as to cut off the lien of a judgment recovered 








and docketed after its execution and before the execu- | 


tion of such supplementary assignment. Porter v. 
Williams, 5 How. Pr. 441; affirmed, 9 N. Y. 142; Gates 
v. Andrews, 37 id. 657; Schwartz v. Soutter, 41 Hun, 
323; affirmed, 103 N. Y. 683; Averill v. Loucks, 6 Barb. 
470; Metcalf v. Van Brunt, 37 id. 621; Smith v. 
Howard, 1 Sheld. 5; 20 How. Pr. 121; Whitaker 
v. Gavit, 18 Conn. 522; Whitaker v. Williams, 20 id. 
98; Farrow v. Hayes. 51 Md. 504. Second Division, 
Oct. 29, 1889. Sutherland v. Bradner. Opinion by 
Follett, C. J. Affirming 39 Hun, 134. 


CORPORATIONS — NEGOTIABLE INSTRUMENTS — DIS- 
COUNTING.—(1) A corporation cannot, in the absence 
of any general or special law conferring such power, 
bind itself by indorsing promissory notes for accom- 
modation of the maker, for a consideration paid. 
Central Bank v. Dressing Co., 26 Barb. 23; Bridgeport 
City Bank v. Same, 30 id. 421; Farmers & Mechanics’ 
Bank v. Same, 5 Bosw. 275; Morford v. Bank. 26 Barb. 
568; Bank v. Bank, 13 N. Y¥. 309; Bank v. Insurance 
Co., 50 Conn. 167; Bank v. Globe Works, 101 Mass. 57; 
Davis v. Railroad Co., 131 id. 258; Culver v. Real Es- 
tate Co., 91 Penn. St. 367; Hall v. Turnpike Co., 27 
Cal. 255. (2) The fact that the maker of a note pro- 
cures it to be discounted for his own benefit is, if un- 
explained, notice to the discounter that the indorse- 
ment is not in the usual course of business, but is for 
accommodation of the maker. Stall v. Bank, 18 Wend. 
466; Fielden v. Lahens, 9 Bosw. 436; 3 Trans. App. 218; 
Fielden v. Lahens, 2 Abb. Dec. 111; 6 Abb. Pr. (N. 8.) 
341; 1 Ames Bills, 738; Bank v. Cameron, 7 Barb. 143; 
Hendrie v. Berkowitz, 37 Cal. 113; Lemoine v. Bank, 
3 Dill. 44; Bloom v. Helm, 53 Miss. 21; Dan. Neg. Inst. 
(2d ed.), 297, § 365; Edw. Bills (3d ed.), 98, § 105. 
Ex parte Estabrook, 2 Low. 547, is opposed to these au- 
thorities; but this case is in conflict with the decis- 
ions in this State, and we believe it to be without the 
support of any well-considered case. The indorse- 
ments having been made for the accommodation of 
the makers, and the plaintiff having discounted the 
notes with notice of that fact, cannot recover. Second 
Division, Oct. 8, 1889. National Park Bank v. Ger- 
man- American Mutual Warehousing & Security Co. 
Opinion by Follett, C. J. Reversing 21 Jones & S. 367. 


EJECTMENT — ADVERSE POSSESSION.—The Code of 
Civil Procedure of New York, section 373, provides 
that the possession of the tenant is the possession of 
the landlord till the expiration of twenty years after 
the termination of the lease, or, where the lease is not 
in writing, twenty years after the last payment of 
rent. 1 Revised Statutes, page 739, section 147, de- 
clares that “every grant of lands shall be absolutely 
void if, at the time of the delivery thereof, such lands 
shall be in the actual possession of a person claiming 
under a title adverse to that of the grantor.” In an 
action of ejectment it appeared that defendants were 
put in possession by a warranty deed from one B., 
who had paid rent the year before, and they continued 
in possession for twenty-one years, when the owner of 
the fee conveyed to plaintiff, who demanded and re- 
ceived rent from B. without the knowledge of defend- 
ants, who had never paid rent. Held, that the pay- 
ment of rents by B. did not affect the title of defend- 
ants, and that, as against them, the conveyance to 
plaintiff was absolutely void. Oct. 8, 1889. Church v. 
Schoonmaker. Opinion by Gray, J. Affirming 42 Hun, 
225. 


FALSE IMPRISONMENT—EVIDENCE.—(1) In an action 
for false imprisonment it appeared that the plaintifi 
had been arrested for an assault, and taken before a 
magistrate, who was at the time engaged in the trial 
of another cause. The defendant, an assistant clerk 
of the court, directed that he be confined in an adjoin: 
ing room, set apart for prisoners, for a few minutes, 
until the complaint was prepared, when he was ad- 
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mitted to bail. Held, that plaintiff had no cause of 
action. The arrest of the plaintiff was made while he 
Was engaged, apparently, in the commission of a breach 
of the peace; that is to say, committing an assault 
upon Graham. This supported the right of the officer 
in making the arrest and iv taking the plaintiff before 
the magistrate or court, although there may have been 
circumstances which would coustitute a defense for 
him upon the hearing or trial of the charge. He sub- 
mitted to the arrest, and was immediately taken be- 
fore the sitting magistrate, or his court, as required 
by the statute. And until he could be there arraigned 
it was within the power of the police officer to place 
the plaintiff in the prisoners’ room without any direc- 
tion of the court or its officer. No legal right of the 
plaintiff was therefore violated by placing and tempo- 
rarily detaining him there to await the opportunity to 
bring his case in an orderly manner before the police 
justice. The defendant, as the assistant of the clerk, 
had his duties, whatever they were, to perform. In 
this instance he was attempting to ascertain the facts 
upon which to prepare the complaint with a view to 
the proper presentation for the action of the court or 
magistrate upon it of the charge on which the arrest 
was made. That service of the defendant, it may be 
assumed, was legitimately within jhis duties, and it 
was but reasonable that he should have the oppor- 
tunity to do it without unnecessary interruption. The 
cause which induced him to direct the officer having 
the custody of the plaintiff to take him to the room 
referred to evidently did not spring from any purpose 
to make his detention oppressive. It was to enable 
him to obtain the information requisite to prepare the 
complaint for the presentation of the case to the 
magistrate. While it is reprehensible to render the 
custody of persons arrested unnecessarily uncomfort- 
able, and for abuses in that respect an action may lie, 
there must be some discretion in the officer making 
arrests as to the nature of the restraint which may be 
essential to the security of the custody of prisoners. 
There was, in the present case, probably no ground for 
apprehension that the ‘plaintiff would attempt to es- 
cape from the custody of the officer, but it is not seen 
that it could be treated as any abuse of the power of 
the police officer to place the plaintiff in the room as 
was done, and if the orderly proceeding in the court- 
room would be promoted by the temporary absence of 
the plaintiff, it was fairly within the duty of the police 
officer, without any direction to do so, to remove him 
to the place appropriated to the detention of persons 
in custody awaiting the action of the magistrate or the 
opportunity to have their cases presented before him; 
and as this was legitimately within the authority of 
the police officer, and could not be treated as an abuse 
of his power, it is difficult to see any ground upon 
which the action against the defendant, or for false 
imprisonment, could be supported. The custody of 
the plaintiff was neither produced nor continued by 
the direction of the defeudant. The opportunity of 
the plaintiff to be heard and to obtain his discharge on 
giving bail was not, by such direction, delayed or post- 
poned; nor was he denied any legal right he had in 
that respect. The contention on the part of the plain- 
tiff is not necessarily aided by Green v. Kennedy, 46 
Barb. 16; affirmed, 48 N. Y. 653. In that case the right 
of the officer making the arrest to detain the prisoner 
until there may be an opportunity for hearing before 
the magistrate is recognized. That was all that was 
doue in this instance, and whether the detention was 
in the court-room or in the other room referred to 
does not seem essentially important in a legal sense, 
whatever view may be taken of it as mere matter of 
propriety, with which the court, on this review, is not 
at liberty to deal. (2) Evidence as to the disposition 
made by the grand jury of the charge against the 
plaintiff was properly excluded. Second Division, 





— — a —— 
Oct. 29, 1889. Hopner v. McGowan. Opinion by Brad- 
ley, J. Affirming 22 Jones & 8S. 98. 

GUARDIAN—ACCOUNTING—APPEAL.— Where there ig 
a finding that a guardian has paid nothing to his 
ward’s step-father for boarding the ward, a decree dis- 
allowing the guardian’s claim for sums which he al- 
leges to have thus paid will not be disturbed on the 
ground that the step-father was under no legal obliga- 
tion to board the ward, and that the guardian had a 
right to contract with him for furnishing board. See- 
ond Division, Oct. 8, 1889. Ackerman v. Ackerman. 
Opinion by Parker, J. 


GUARDIAN AND WARD—MAINTENANCE.—On an ac- 
counting by a guardian it appeared that having no 
children of his own, he had told the stepfather of his 
ward that he would take the child into his family, and 
bring him up as his own; that he would collect cer- 
tain pension money due thechild, and pay it over to 
him, with interest, when he came of age; tbat upon 
this understanding he was appointed guardian of the 
child, took him into his family, and always spoke of 
him as his child, saying that he had adopted him. The 
ward lived with him, and did the usual work of the 
farm. Held, that the guardian stood in loco parentis, 
and was not entitled to any allowance for the main- 
tenance of the ward. Nov. 1, 1889. Otis v. Hall. 
Opinion by Danforth, J. Affirming 49 Hun, 611. 


INSURANCE — LIFE — FORFEITURE.—(1) An assured 
owed defendant certain notes for premiums on a policy, 
which he surrendered, and took a paid-up policy, 
which provided that failure to pay interest on the pre- 
mium notes on a given day of each year should avoid 
the policy. About the time the first policy was issued, 
and about three years before the surrender and ex- 
change were made, defendant published a pamphlet 
recommending its policies as preferable to those of 
other companies, saying that its policies were non-for- 
feitable and incontestable, and that it allowed thirty 
days’ grace for payment of premiums after the first 
one, which was for the benefit of persons so situated 
that they could not pay when their premiums were 
due. The original policy was substantially according 
to these representations. A copy of the pamphlet was 
sent to assured, and was found in his possession, with 
the policy, at his death. Assured paid the interest 
promptly the next year after the second policy was is- 
sued, and was only prevented from paying the next in- 
stallment by the fault of his agent. Held, that as there 
was no evidence that the assured was induced by the 
pamphlet to believe that he had thirty days within 
which to pay the interest, but, on the contrary, his 
promptness indicated a contrary belief, sending him 
the pamphlet would not estop defendant from insist- 
ing on the forfeiture. We are referred to some cases 
upon the authority of which it is claimed that defend- 
ant is estopped from claiming a forfeiture of the policy, 
if the pamphlet induced the assured to believe that a 
strict compliance with the terms for paying at speci- 
fied times would not be insisted upon. It would bea 
sufficient answer to this proposition to say that the 
fact that the assured was induced to believe any thing 
of that nature is not proven in the case. On the con- 
trary, his acts indicate that he believed prompt pay- 
ment on the day named in the policy was essential to 
its validity. But the cases cited do not establish the 
principle claimed. Ruse v. Insurance Co., 23 N. ¥. 
516, expressly decided that no contemporary publica- 
tion could be imported into a policy so as to vary its 
terms. The same case (24 N. Y. 653) does not decide 
otherwise, although the remarks of Judge Davies some- 
what weakened the force of the prior decision. In 
Howell v. Insurance Co., 44 N. Y. 276, there was an ad- 
mission of an agreement at the time the insurance was 
effected, and also thereafter, when the annual pre- 
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assured to prevent his paying the premium on the day 
named, the policy should continue in force for a 
reasonable time thereafter; and it was this agreement, 
thus admitted to have been made, that was held to 
constitute a waiver of the condition requiring pay- 
ment of the premium on the day named. The English 
cases referred to in Ruse v. Insurance Co., 24 N. Y. 654, 
contain nothing that will aid the plaintiff’s case. It 
would be impossible to sustain the claim that the state- 
ments and representations contained in the pamphlet 
issued by the company were to be regarded as affect- 
ing or modifying the strict terms of the policy, with- 
out disregarding the established rule of law that a 
written contract merges all prior and contemporaneous 
negotiations in reference to the same subject, and that 
the whole engagement of the parties, and the extent 
aud manner of their undertaking, is embraced in the 
writing. This rule is the same in equity as at com- 
mon law, and, although a written agreement may be 
set aside or reformed, fraud or mistake must be shown 
to entitle a party to such relief. And it is never com- 
petent, in an action upon a written contract, to show 
that it was executed on the faith of a preceding parol 
stipulation not embraced init. (2) A provision in a 
paid-up policy that the amount of notes due the com- 
pany for premiums on a policy taken up in exchange 
for the paid-up policy shall be deducted when the insur- 
ance money is paid, and that failure to pay the inter- 
est on the notes annually shall forfeit the policy, is not 
unconscionable, and there is no reason for equitable 
relief against the forfeiture without some element of 
fraud, accident or mistake. Tbe claim tbat such a 
provision in a paid-up policy is unconscionable and op- 
pressive, and presents a case in which a court of equity 
should relieve from the forfeiture incurred by omis- 
sion to make prompt payment of premium, is not a 
new one. It has frequently been presented to the 
courte, and has recently received very full considera- 
tion in this court in Attorney-General v. Insurance 
Co., 82 N. Y. 190, and People v. Insurance Co., supra. 
It was decided in these cases that provisions in paid-up 
policies issued in lieu of other policies, on which notes 
had been given for premiums, that they should be void 
in case the interest on such notes was not paid, are not 
unconscionable, oppressive or usurious. In the first 
case cited Judge Earl said: ‘‘ There are doubtless some 
decided cases which hold that such forfeiture should 
not be enforced, but I think the better rule is to up- 
hold and enforce such contracts when free from fraud 
or mistake, just as the parties have made them.” And 
in Douglas v. lusurance Co., 83 N. Y. 503, it was said: 
“Tt has generally been found most conducive to the 
general welfare to leave parties to make their own con- 
tracts, and then enforce them as made, unless, on the 
grounds of fraud, accident or mistake, ignorance, im- 
possibility or necessity, relief can be granted against 
them.” As has already been pointed out, there is no 
evidence in this case to show that the assured did not 
accept the policy in suit with perfect knowledge of all 
its conditions, and, in the absence of all evidence on 
that subject, the presumption is that such was the 
fact. No case was made therefore for any equitable 
relief, and none is asked for in the complaint. Second 
Division, Oct. 29, 1889. Fowler v. Metropolitan Life 
Ins. Co. Opinion by Brown, J. Reversing 41 Hun, 357. 
FIRE—PROOFS OF LOSS—CONDITIONS OF POLICY 
—WAIVER.—(1) In an action on a policy,it appeared that 
the assured, a few days after the loss, assigned all his 
property for the benefit of his creditors. The policy 
provided that the assured, making claim for loss or 
damage by fire, shall render an account of said loss, 
“stating the interest and title of the assured, and of 
all others, therein.”’ Held, that a proof of loss stating 





that at the time of the fire the assured was the sole 








owner is a sufficient compliance with the requirement 
of the policy. (2) Where proof of loss states a particu- 
lar sum as the actual cash value of the property de- 
stroyed, such statement is not open to objection as 
contradictory because, in explaining the method in 
which the estimate was made, a result somewhat dif- 
ferent from the amount so stated is obtained. (38) 
Where a policy provides that the company will not be 
liable thereunder ‘“‘for loss or damage caused by the 
working of mechanics, nor for the use of kerosene, un- 
less permitted hereon in writing,’”’ a recovery thereon 
cannot be defeated on the ground that lamps were 
filled with kerosene by the assured in the evening, and 
by artificial light, unless it appears that the loss was 
caused thereby. (4) In an action on a policy which 
provides that the assured must make diligent effort to 
save his property, whether any part of the loss was due 
to his neglect to make such efforts is a question for the 
jury, and their determination thereof will not be dis- 
turbed on appeal. (5) When a policy provides that the 
proof of loss thereunder must set out the written por- 
tions of other policies on the same property, such re- 
quirement is substantially complied with by specify- 
ing the other policies by name, with the amount of the 
risks, and describing them as covering the same prop- 
erty, and as concurrent with the policy under which 
claim is made, the written portions of which were set 
out. (6) A condition in a policy that the certificate of 
the notary nearest the fire must be furnished with the 
proof of loss, if required, is not violated by the neglect 
of the assured to furnish the certificate, unless the in- 
surer formally required such certificate to be fur- 
nished. (7) A statement in the proof of loss that the 
origin of the fire was unknown is a sufficient compli- 
ance with a requirement in a policy that the proof of 
loss must show when and how the fire originated. (8) 
In an action on a policy which provided that the as- 
sured should, on proof of loss, furnish original or cer- 
tified copies of bills of invoice, if required by any per- 
son appointed by the company, it appeared that the as- 
sured made his proofs of loss, and forwarded them to 
the company; that, forty-five days after, the company 
notified him his proofs were defective, but made no 
request for further proof; that subsequently he went 
to the office of the company with his bills and vouch- 
ers, and offered them for examination, or to arrange a 
day for the examination, which the company refused 
todo. Held, that this was a waiver of the right to de- 
mand such bills of invoice, which could not be cured 
by a demand made four months after the proof of loss 
was submitted, and fixing no time when such bills 
should be submitted. Oct. 29, 1889. Jones v. Howard 
Insurance Co. Opinion by Finch, J. Affirming 45 
Hun, 594. 


LANDLORD AND TENANT—NEGLIGENCE OF TENANT. 
—(1) In an action for injuries sustained by plaintiff by 
falling down a flight of steps leading from the side- 
walk to the cellar of a building owned by defendant, 
it appeared that the cellar was in possession of a ten- 
ant, who used the steps for entrance thereto; that de- 
fendant had placed an iron grating over the opening 
for the steps, and had instructed his watchman to see 
that this grating was kept closed. The watchman had 
passed the spot a short time before the accident, and 
the grating was closed; but while on his rounds the 
tenant had removed the grating and left it®pen. Held, 
that there was nothing in the evidence to show negli- 
gence on the part of the defendant, and his motion for 
nonsuit should have been granted. In all cases where 
it is sought to hold the owner of property liable forin- 
juries occurring to a stranger on the ground of negli- 
gence, there must be evidence in the case that he was 
guilty of some act of omission or commission from 
which a jury might reasonably infer fault on his part. 
Nothing less than that will satisfy the demands of the 











498 


THE ALBANY LAW JOURNAL. 











rule of law in such cases. The law is reasonable, and 
does not demand of an owner of property more than 
the exercise of ordinary care with respect to the rights 
of third persons. A reference to such recent cases as 
Wolf v. Kilpatrick, 101 N. Y. 146; Edwards v. Railroad 
Co., 98 id. 245; and mauy others, some of which are 
cited upon the brief of the counsel for the appellant, 
will show that it would be a violation of well-estab- 
lished rules of law to allow juries to determine, upon 
mere surmise and conjecture, as to the existence of 
negligence on the part of a defendant. The evidence 
must fix, or tend to fix, upon a defendant,in such 
cases, some personal fault, or its equivalent, to war- 
rant a submission of the question of liability to the 
jury. These views lead us to the conclusion that it 
was error in the trial court to deny the defendant's 
motion for a nonsuit, and for that error the judgments 
below should be reversed, and a new trial granted with 
costs to abide the event. (2) Where the plaintiff in the 
court below charges direct negligence, he cannot, on 
appeal, base his right to recover on a charge that the 
defendant was maintaining a public nuisance. Nov. 
1, 1889. Wasson v. Pettit. Opinion by Gray, J. Rua- 
ger, C. J., and Danforth, J., dissenting. Reversing 1 
N. Y. Supp. 613. 

MALPRACTICE—EXPERT EVIDENCE.— (1) In an ac- 
tion for negligence in setting and treating an oblique 
fracture of the leg, whereby the leg was shortened, a 
witness was asked whether he would regard it as in- 
credible if a surgeon should testify that he had meas- 
ured the leg before fracture, and another should testify 
that he had measured it after the fracture, and the 
measurements showed the leg was not shorter after the 
fracture. He replied that he should say it was ‘‘ rather 
incredible.”” He was then asked if it was possible to 
cure a transverse fracture without shortening, and re- 
plied that it was. Held, that the questions and an- 
swers, taken together, showed that the witness did not 
intend to give an opinion as to the credibility of testi- 
mony, and were properly admitted. (2) In such action, 
when an expert, being asked if the method of setting 
and treating the leg was good or bad surgery, replied 
that it was good surgery, and then went on to explain 
that he well understood that a country physician 
should not have all the appliances of a city hospital, 
and must use the best he can obtain, a motion to strike 
out the answer as irresponsive to the question, since it 
evidentiy referred to the explanation advanced by the 
witness, was properly sustained. Second Division, 
Oct. 29, 1889. Barton v. Govan. Opinion by Haight, 
J. Affirming 42 Hun, 655. 


MASTER AND SERVANT—FELLOW-SERVANTS.— In an 
action for personal injuries it appeared that plaintiff 
and K. were employed by defendant as masons, to 
build a chimney; that it was part of their duty to 
erect the staging round the chimney; that K. failed to 
nail some of the boards on the scaffold firmly, and they 
fell, precipitating plaintiff to the ground. It did not 
appear that the materials furnished were in any way 
defective, or that K. was an incompetent person. Held, 
that as plaintiff's injuries were the result of the negli- 
geuce of a co-employee, defendant was not liable. 
Second Division, Oct. 22, 1889. Judson v. Village of 
Olean. Opinion by Potter, J. Reversing 41 Hun, 
637. 


MECHANICS’ LIENS—PERFECTING LIEN.—U nder Laws 
of New York, 1882, chapter 410, section 1813, as 
amended by Laws of 1883, chapter 276, providing that 
mechanics’ liens shall not bind the property unless ac- 
tion is brought thereon within ninety days after the 
claim is filed, or unless the claimant, being made a 
party defendant in an action to enforce any other lien, 
files a notice of the pendency of such action, the de- 
fendant in an action to foreclose a mortgage, who 
claims under a mechanics’ lien, must, in order to 





maintain his lien, file a notice of the pendency of such 
action. It is contended however that the lien referred 
to in this connection means other mechanics’ liens, 
and does not include a lien by mortgage; that the 
word ‘‘other,’’ appearing in the statute, means the 
same class or kind previously described; and that in- 
asmuch as the chapter pertains to mechanics’ liens, 
other mechanics’ liens than the defendant’s were the 
liens referred to; and our attention is called to the 
case of People v. Richards, 108 N.Y. 137-150. In that case 
defendant had been convicted of the crime of burglary 
for violating asepulchre. The question was as to whether 
the sepulchre was an erection or an inclosure, within 
the meaning of the Penal Code. The words under con- 
struction were, ‘“‘ other erections or inclosures.” It 
was held in that case that the word “ other "’ included 
things of a similar uature to those already described. 
Another case to which our attention is called is that 
of Flanagan v. Hollingsworth, 2 How. Pr. (N. S.) 391. 
The parties were owvers of real estate in the same vi- 
cinity which was subject to a covenant that the owner 
would not erect any cow-stable, hog-pens, etc., or any 
other dangerous, noxious, uuwholesome or offensive 
establishment, trade, calling or business whatsoever. 
It was;held not to exclude alivery-stable; that effect 
must be given to each word of the covenant. It does 
not appear to us that this case affords much aid in the 
determination of the question under consideration. 
Were the word “other” the only word to be con- 
strued, the former case would have some application; 
but in construing the provision we must consider that 
which precedes and follows, in order, if possible, to de- 
termine the legislative intent. Where a claimant is 
made a party defendant to any action brought to en- 
force any other lien, a notice of pendency, etc., must 
be filed. The word “other” is preceded by the word 
“any;”’ and, under the rule of Flanagan v. Hollings- 
worth, we must give each word its appropriate mean- 
ing. The word “‘any”’ is used in various ways, and 
may convey different meanings. It may mean one or 
many, each orevery. In some instances it means an 
indefinite number. The connection in which it is used 
in the statute under consideration appears to us to in- 
dicate each and every, and is the same as if the stat- 
ute read, ‘‘any action brought to enforce each and 
every other lien.”” It consequently appears to us that 
the statute is broad enough to include a mortgage lien, 
and is not confined to mechanics’ lieus. Again, it does 
not appear to us that it was the intention to limit the 
provision to mechanics’ liens. The object of the no- 
tice of pendency of action was to give notice to subse- 
quent purchasers or incumbrancers, and all persons in- 
terested, of the nature of the claim, that an action had 
been commenced upon it, and was pending, so that 
purchasers, incumbrancers, and persons having an in- 
terest might be warned and placed upon their guard. 
There is just as much necessity for a notice of pen- 
dency to be filed where a foreclosure action is brought 
as there is when an action is brought to foreclose an- 
other mechanic’s lien. The notice of pendency filed 
by the plaintiff in the foreclosure action gives notice 
unly of the pendency of that action, and subsequent 
purchasers were informed as to the nature and amount 
of the claim; but, if a mechanic's lienor is made a 
party defendant, a subsequent purchaser, in the ab- 
sence of a notice of pendency, has no notice of the ex- 
istence of his lien, its nature or amount. True, he may 
find that the original claim was filed; but upon an ex- 
amination of the lien docket he finds that the ninety 
days have expired, and no notice of any action brought. 
He has notice of the existence of the foreclosure ac- 
tion; but he may be willing to take title to the prem- 
ises, and assume the mortgage, and pay the amount 
claimed in that action. All this he may do, and have 
no notice, constructive or otherwise, of the existence 
of an answer on the part of a lienor, in which a judg- 
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"ment is demanded for the sale of the premises, and 


that his Jien be first paid out of the proceeds. It is 
claimed that this statute was construed in the case of 
McDermott v. McDonald,50 N.Y. Super.153. In that case 
the court was construing section 4, chapter 315, Laws 
of 1878. That section was similar to the provisions of 
the first clause of the section we have under considera- 
tion; but it did not contain the latter clause, which 
we are here called upon to construe. It does not there- 
fore become a precedent that aids us in this case. 
Second Division, Oct. 22, 1889. Danziger v. Simonson. 
Opinion by Haight, J. Affirming 21 Jones & S. 158. 


MorTGAGES—ASSIGNMENT — DEFENSES.— Defendant 
gave a mortgage for the purpose of preventing the col- 
lection of a deficiency in a foreclosure suit of a mort- 
gage on certain other property, and the mortgagee as- 
signed the same to plaintiff, who sought to foreclose. 
Held, that defendant was not estopped from pleading 
want of consideration. The doctrine of the cases upon 
which the plaintiff's counsel seems to rely to support 
his proposition that the want of consideration cannot 
be available as a defense is not applicable to the pres- 
ent case. The disability, within the rule referred to, 
arises out of the fact that the party so estopped has 
vested the apparent title to property in another, who 
has transferred it or given a mortgage upon it toa 
party taking it upon the faith of such apparent title. 
In such case the mortgagee, or his or any assignee, is 
not required to extend his inquiry back beyond the 
mortgagor to ascertain whether the security is valid in 
its inception. Simpson v. Del Hoyo, 94 N. Y. 189; 
Zoeller v. Riley, 100 id. 102; Murphy v. Briggs, 89 
id. 446. If the defendant in the case at bar had con- 
veyed the land to her son, and he had made a mort- 
gage upon it to the plaintiff, a different question would 
have been presented than that which is now here. It 
is contended that the want of consideration is not any 
defense in behalf of the defendant for the reason that 
the defendant's mortgage was made with a fraudulent 
design. It may be assumed that it was so made, and 
that neither party to it could obtain affirmative relief 
upon or from it. That situation does not deny to the 
mortgagor the right toestablish its invalidity by way 
of defense, especially as_ against any other than a bona 
fide assignee. Nellis v. Clark, 20 Wend. 24; 4 Hill, 
424; Moseley v. Moseley, 15 N. Y. 335; Niver v. Best, 
10 Barb. 369; Briggs v. Merrill, 58 id. 389. If the 
question of the good faith of the plaintiff as assignee 
and for value would have been of any aid to him in 
support of his action, it was for him to show such re- 
lation in such manner as to cause or require a finding 
by the court to that effect. Starin v. Kelly, 88 N. Y. 
418. No such fact is found, and no question of law is 
presented in that respect upon this review. But it is 


by no means clear that such fact, if it had been found, 


would have been of any avail against the defense. As 
held in Westfall v. Jones, 23 Barb. 9, it would not. 
There it was determined that a defense, under like 
circumstances, came within the rule that a mortgage 
is taken by an assignee subject to all the defenses ex- 
isting as between the original parties to it. So far as 
observed, that case does not appear to have been ques- 
tioned by any later adjudicated case. Second Divi- 
sion, Oct. 8, 1889. Hill v. Hoole. Opinion by Brad- 
ley, J. Affirming 41 Hun, 643. 


OFFICERS—TAX COLLECTORS—BONDS—SURETYSHIP. 
(1) Where the charter of a village provides that the 
collector of taxes shall collect all taxes specified in the 
roll delivered to him by the board of trustees, with 
their warrant attached, within the time named in the 
warrant, and pay the same over to the treasurer as 
often as prescribed in the warrant, and at the expira- 
tion of such warrant, return the same to the board of 
trustees, with a certified account showing the amount 
collected, the amount paid tothe treasurer, and the 





list of unpaid taxes, such collector, upon neglect to re- 
turn the warrant and account, is liable for the fall 
amount of the taxes specified in the roll, and not al- 
ready paid over to the treasurer. People v. Vilas, 36 
N. Y. 459; People v. Pennock, 60 id. 426; United States 
v. Boyd, 15 Pet. 187; State v. Carleton, 1 Gill, 249; 
Com. v. Holmes, 25 Gratt. 771; United States v. Van- 
zandt, 11 Wheat. 184. (2) And in an action against the 
collector for the amount of the taxes remaining un- 
paid, he cannot defeat a recovery by showing that the 
tax levy was illegal. O'Neal v. Commissioners, 27 Md. 
241; Com. v. Philadelphia, 27 Penn. St. 497; Waters v. 
State, 1 Gill, 302; Smyth v. Titcomb, 31 Me. 272; Peo- 
ple v. Brown, 55 N. Y. 180. (3) The renewal of a war- 
rant for the collection of taxes, extending it beyond 
the time originally fixed for its return, will not release 
the sureties on the official bond of the collector. Sec- 
ond Division, Oct. 22, 1889. Village of Olean v. King. 
Opinion by Brown, J. Affirming 42 Hun, 651. 


PAYMENTS TO ADMINISTRATOR—ACCOUNTING—DIS- 
COVERY OF WILL—MARRIED WOMAN AS TRUSTEE.—(1) 
The mother of plaintiff's intestate deposited a sum of 
money in defendant’s bank as trustee for said intes- 
tate, then an infant. The act incorporating the bank 
provided that depoSits should be repaid under such, 
regulations as the board of managers should prescribe. 
One of defendant’s by-laws provided that on the de- 
cease of a depositor the amount standing to his credit 
should be paid to his legal representatives. The de- 
positor having died intestate, her administrator de- 
manded, and was paid, the amount deposited by her 
Held, that this paymeut was effectual to discharge the 
bank of any liability for the deposit, even though the 
administrator to whom payment was made was a for- 
eign administrator. Parsons v. Lyman, 20 N. Y. 103; 
Petersen v. Bank, 32 id. 21; In re Butler, 38 id. 397; 
Wilkins v. Ellett, 9 Wall. 740. (2) Where a person dies 
intestate, as it is supposed, and letters of administra- 
tion are granted, under which the administrator pro- 
ceeds to settle the estate, the subsequent discovery of 
a will, which is admitted to probate, does not render 
void such letters of administration, nor the proceed- 
ings thereunder. Roderigas v. Iustitution, 63 N. Y. 
460; 76 id. 316; Kittredge v. Folsom, 8 N. H. 98; Pat- 
ton’s Appeal, 31 Penn. St. 465. (3) Where a married 
woman constitutes herself a trustee under the Laws of 
New York, 1867, chapter 782, and afterward removes 
to a State where, under the laws, a married woman 
cannot act as trustee, such removal will not divest her 
of her title to the trust property located in New York, 
nor of her right to enforce the same. (4) An allegation 
in a complaint that letters of administration on the es- 
tate of a deceased person were granted by the surro- 
gate of county, and that ‘‘said surrogate had 
jurisdiction, and was duly authorized and empowered, 
by the laws of the State of New Jersey, to issue said 
letters as aforesaid,” is sufficient to authorize proof of 
the laws of said State, and of the jurisdiction of the 
surrogate in issuing letters. Nov. 1, 1889. Schluter v. 
Bowery Savings Bank. Opinion by Earl, J. Affirm- 
ing 47 Hun, 633. 

REFERENCE—COMPULSORY.—U nder the Code of Civil 
Procedure of New York, section 1013, providing that a 
reference can be ordered against the consent of a party 
onlywhen the examination of a long account is involved, 
and the case is free from difficult questions of law, it is 
not enough to justify a compulsory reference that the 
case may possibly involve the examination of a long ac- 
count, but such fact must affirmatively appear. Camp 
v. Ingersoll, 86 N. Y. 433; Barnes v. West, 16 Hun, 68; 
Read v. Lozin, 31 id. 286. Oct. 29, 1889. Thayer v. 
McNaughton; Lamberson v. Same. Opinion by An- 
drews, J. . 

WATER AND WATER-COURSES—RIPARIAN RIGHTS.— 
The Laws of New York, 1786, chapter 67, gave the 
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commissioners of the land office authority to dispose 
of lands lying between high and low-water mark along 
the navigable rivers, but provided that no grant of 
such lands should be made except to the owners of the 
adjacent shore. Plaintiff, an ice company,and de- 
fendant were owners of adjoining uplands along such 
a river, and at different dates were granted the lands 
under water adjoining their respective tracts, defend- 
ant’s grant being the later. For many years plaintiff 
had, during the winter months, floated ice along de- 
fendant’s water front to its ice-houses. Held, that as 
plaintiff could not, by grant, acquire the lands under 
water adjoining defendant’s uplands, it could ac- 
quire no prescriptive rights thereto, and injunction 
would not lie to restrain defendant from building a 
dyke on such lands, on the ground that it interfered 
with plaintiff's right to float ice over them. A_ nui- 
sance in such a case as this must be an injury to the 
common right of the public to navigate the waters. 
People v. Vanderbilt, 26 N. Y. 293. And these ques- 
tions can only be tested in ‘an action at the suit of the 
people. 2 Eden Inj., chap. 9, p. 259; Lansing v. Smith, 
8 Cow. 151; People v. Vanderbilt, swpra; People v. 
Ferry Co., 68 N. Y. 71. Second Division, Oct. 29, 1889. 
Knickerbocker [ce Co. v. Shultz. Opinion by Parker, J. 
Affirming 41 Hun, 458. 





TO THE MEMBERS OF THE NEW YORK 
STATE BAR ASSOCIATION. 


‘HE members of the New York State Bar Associa- 

tion are respectfully notified that its thirteenth 
annual meeting will take place at Albany, N. Y., on 
the third Tuesday and Wednesday of January next. 
Mr. Ingersoll’s address, to be delivered on the first 
day, on a subject novel and of vast interest — ‘‘ Crime 
Against Criminals’’—and his acknowledged accom- 
plishments as an orator and lawyer, and the other ex- 
ceedingly interesting exercises of the meeting, render 
it necessary to hold it in the 


New HaArMANvus BLEECKER HALL, 


Washington avenue, instead of the Assembly Chamber, 
as heretofore announced. The second day’s meeting 
will take place in the General Term court-room, City 
Hall, at 9:30 a.m The proceedings of the second day’s 
meeting will of course be interesting only to lawyers, 
but to them matters will be brought forward for con- 
sideration in which they are vitally interested. The 
committee refer with much pleasure to the strong in- 
dications already generally manifested that the com- 
jing annual meeting will be the largest and most jim- 
portant of any yet held by the association. 

A full programme of the meeting and the banquet 
will soon be published and sent to every member of 
the association. 

MATTHEW HALE, 
Chairman of Committee. 
——_- +  —— 


NOTES. 


R. H. C. DAY, in his brief in Harris v. Uebelhoer, 

75 N. Y. 179, says of a blind man sculling a scow, 

“he had no means of going, where to go, or what to 
avoid,except the directions of his wife,which were given 
very much in the manner as calling off a cotillion, * go 
right’ or ‘left.’’’ A good many men who have their 
eyesight would do better to go as their wives tell them. 


——_>-__— 


COURT OF APPEALS DECISIONS. 


HE following decisions were handed down Tues- 
day, December 17, 1889: 





Judgment reversed, new trial granted, costs to 
abide event—Cleanthus S. Wilcox, as administrator, 
respondent, v. Susan M. Corwin and another, as ex- 
ecutors, appellants.——A ppeal dismissed with costs— 
In re the goods and chattels of John Waack, deceased. 
— Judgment affirmed with costs — Ellen A. Couse, 
as administratrix, appellant, v. New York, Lake Erie 
and Western Railroad Company, respondent.——Judg- 
ment affirmed with costs—Francis Glavin, an infant, 
etc., respondent, v. Vincenzo Sararese and others, 
appellants.——Judgment affirmed with costs—Michael 
Fitzgerald, as administrator, respondent, v. Long 
Island Railroad Company, appellant. ——Judgment re- 
versed, new trial granted, costs to abide event—Fran- 
cis J. McCann, as guardian, appellant, v. Sixth Avenue 
Railroad Company. —— Judgment affirmed with costs 
—Harriet M. Wait, as executrix, and others, respond- 
ents, v. Sarah A. Cerqua and another, appellants.— 
Judgment affirmed with costs—Joseph E. West, as ad- 
ministrator, respondent, v. George A. Reynolds and 
another, appellants. —-Dismissed on argument—Davis 
Sewing Machine Company of Watertown, respondent, 
v. Wm. J. Best, as receiver of the National Trust 
Company of New York,’appellant.——A ppeal dismissed 
with costs—In re claim of Stephen F. Chaphe, appel- 
lant, v. State of New York, respondent.—— Judgment 
reversed, new trial grauted, costs to abide event— 
James Dorman, as administrator, respondent, v. 
Broadway Railroad Company of Brooklyn, appellant. 
—Judgment affirmed with costs — Horace H. Chit- 
tenden, as assignee, appellant, v. Charles O. Mor- 
ris and others, respondents: In re judicial set- 
tlement of accounts of John S. Woodward and 
another, as executors; Alice Gray and others, appel- 
lants, v. John S. Woodward and another, respondents. 
——Motion to dismiss granted with costs to the re- 
spondent and $10 costs of motion—John IL. Tilton, re- 
spondent, v. Susan M. Vail and others,-appellants. — 
Motion for reargument denied with $10 costs — Eliza 
Selluter, as administratrix, appellant, v. Bowery Sav- 
ings Bank.——Motion to amend remittitur. Ordered 
that remittitur be so amended as to give leave to the 
plaintiff to withdraw his demurrer to the second de- 
fense of defendant Lunt, on payment to defendant's 
attorney, within twenty days, of all costs since the de- 
murrer—Ludlow W. Valentine, an infant, respondent, 
v. Elizabeth H. Lunt, impleaded, etc., appellant.— 
Motion for reargument denied with $10 costs—Horace 
Secor, Jr., and others, respondents, v. Mary J. Clark, 
as executrix, appellant.— Motion to dismiss granted 
with costs—Fred. N. Hamlin, appellant, v. Elisha R. 
Wheelock, respondent. 


SEcOND DIVISION. 


Motion for reargument denied with $10 costs—Elmer 
J. Albert, respondent, v. Elnathan Sweet, Jr., and 
James R. Young, appellant.—— Motion denied with 
$10 costs, but without determining whether William 
Radford acquired any title to the premises by the deed 
given to him by the sheriff, and with leave to said 
Radford to file a brief on the argument in this appeal, 
provided he servesa printed copy thereof on the plain- 
tiff's attorney five days before the argument—Levi P. 
Rose, appellant, v. David Hawley and others, re- 
spondents.——Judgment reversed, new trial granted, 
costs to abide event—Wilhelmina Haack, appellant, 
v. Johu H. Weicken and another, executors, respond- 
ents.—Judgment affirmed with costs— William M. Al- 
berts, respondent, v. New York, Lake Erie and West- 
ern Railroad Company, appellant.—— Order affirmed 
with costs and judgment absolute ordered upon stipu- 
lation against the appellant — Maria Frederichs, re- 
spondent, v. Alexander Davidson, as sheriff, appel- 
lant. —— Judgment affirmed with costs — Abraham 
Davis, respondent, v. Peter Bowe, as sheriff, appel- 
lant. 
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CURRENT TOPICS. 


HE centenary of the establishment of the Federal 
Supreme Court is certainly worthy of a solemn 
celebration, and we are glad to observe that Mr. 
President Arnoux, of our State Bar Association, has 
got the matter well in train, and has made an as- 
sured success of it. But soon the energetic presi- 
dent ought to turn his own attention and direct the 
minds of the members of the association to a mat- 
ter of present pressing necessity connected with our 
own Supreme Court. By the help of this celebra- 
tion the Federal court will probably get along an- 
other century. ‘‘ The past at least is secure,” espe- 
cially where there are a hundred years of it, but our 
own Supreme Court is in present trouble and has 
need of very present help. Here is an excellent op- 
portunity for the association to do a little live and 
practical work, by proposing to the Legislature a 
proper constitutional amendment for the permanent 
enlargement of our Court of Appeals, and the con- 
sequent enabling of the Supreme Court to catch up 
with its arrears and keep abreast of its business. If 
all the Supreme Court judges were where they 
ought to be, they would be sufficient for the busi- 
ness. There is no need of anymore. But with 
seven of them commissioned to help the Court of 
Appeals, the Supreme Court is seriously crippled in 
every district but the first, and the arrears are accu- 
mulating at a fearful rate. Even if this ‘‘ commis- 
sion” is, as its members seem fondly to hope, only 
temporary, yet as they admit that their work will 
not be over for two years, what will be the condi- 
tion of our Circuit calendars at the end of that 
time? But if, as we believe inevitable, the Court 
of Appeals’ accumulations in two years, and always 
in the future, will be so great that the original court 
cannot, and never again can, keep up with its business, 
these judges, under the present arrangement, will 
be forced to stay there, and the Supreme Court will 
still be in the lurch. Now, good Mr. President, 
after you recover from the speech-making, and the 
bowings-down to the chief justices, and the grand 
music, and the sight of the beautiful women, and 
the taste of the banquet, at the centenary celebra- 
tion, do start up the tremendous enginery of the 
State Bar Association, and try to give the suitors of 
this State some help. Matters are now in a shame- 
ful state with us. 


We regret very much to have missed sight of a 
recent address by Lord Chief Justice Coleridge on 
style in literature and in law. Some small extracts 
from it lead us to believe that it would be very in- 
teresting to lawyers of this country. He is repre- 
sented as saying that he prefers Bryant to Longfel- 
low, a judgment to which we heartily assent. The 
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law, for its sin against Bryant in Bloss v. Tobey, in 
which he was assured that he did not know enough 
law to draw a common-law declaration in slander, 
and thus driven out of the profession, owes 
him the duty of doing what it can to perpetuate his 
memory as a poet. Not so prolific, but much less 
common-place, than Longfellow, he seems to us. 
“Thanatopsis,” ‘‘The Water-Fowl” and ‘ Green 
River” seem to us far nobler and more beautiful 
than the ‘‘ Psalm of Life,” ‘‘ Excelsior ” and ‘‘ Hia- 
watha.” Longfellow’s finest work is his least known 
and least popular, such as “‘ My Lost Youth,” ‘* The 
Two Angels” and ‘‘Sandalphon.” The most ex- 
quisite compliment ever paid by one poet toanother 
was Fitz Greene Halleck’s to Bryant, in The Recor- 
der — addressed to Richard Riker, recorder of New 
York, and not much known to this generation of 
Browningites and Swinburnians, but doubtless known 
to Lord Coleridge, who knows all literature. It is 
as follows: 
“‘ Bryant, whose songs are thoughts that bless 
The heart, its teachers and its joy, 
As mothers blend with their caress 
Lessons of truth and gentleness 
And virtue for the listening boy. 
Spring’s lovelier flowers for many a day 
Have blossomed on his wandering way— 
Being of beauty and decay, 
They slumber in their autumn tomb; 
But those which graced his own Green River, 
And wreathed the lattice of his home, 
Charmed by his song from mortal doom, 
Bloom on, and will bloom on forever.” 

In respect to prose, Lord Coleridge gives Erskine 
high and Bolingbroke the very highest praise. We 
admit the excellencies of both, but is not Burke 
finer than either? He had what neither of the for- 
mer had, imagination, and a comprehension hardly 
surpassed by any man. It occurs to us also that 
Rufus Choate had a pretty good style of his own in 
writing, and recollecting that he had something to 
say in one of his letters of Burke and Bolingbroke, 
we looked it up, and here it is, advising Charles 
Sumner to write an article on Burke: “ We poor 
unidealized democrats do not understand his mar- 
vellous English, universal wisdom, illuminated, om- 
niscient mind, and are afraid of his principles. What 
coxcombical rascal is it that thinks Bolingbroke a 
better writer? Take page by page — the allusions, 
the felicities, the immortalities of truth, variety, 
reason, height, depth, every thing — Bolingbroke 
is a voluble prater to Burke!” In their way, too, 
there is nothing in the language finer than Choate’s 
carefully-prepared discourses — the famous passage 
in his senatorial speech on hatred of England, the 
welcome to Kossuth, the eulogy on Webster. Great 
as was his admiration of Burke however, Choate once 
declared that ‘‘on the whole, the most eloquent and 
mellifluous talk that was ever put together in the Eng- 
lish language was the speech of Mr. Standfast in the 
river.” Choate was as great an advocate, and a 
much greater lawyer than Erskine, and a beautifully 
accomplished scholar. In fact there seems to us 
between Bolingbroke and Erskine on the one hand, 
and Burke and Choate on the other, the difference 
between talents of the very highest order and the 
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heaven-born genius which has descended on very 
few of the sons of men. 


Rip Van Winkle has apparently waked up at 
Tazewell Court-House, Virginia, in the person of 
Mr. 8S. C. Graham, who emits a mournful sound in 
a late number of the Virginia Law Journal, in an 
article entitled ‘‘Sacking the Temple.” This utter- 
ance seems to have been called out by a recent 
movement on the part of some progressive Virginia 
lawyers toward obtaining legislation which shall 
place the grand old “‘ Mother of Presidents ” some- 
where near abreast of most of the other States in 
matters of legal reform. This fervid gentleman out- 
Bishops Bishop. Here isa specimen brick: ‘‘ Hence 
the cry from these lands that have these code pro- 
cedures for a codification of the law. The splendid 
columns, the massive pilasters, that supported the 
grand temple, have been moved, and the structure 
is slowly and inevitably crumbling away; modern 
hands must build a modern structure, but the start- 
ling announcement has been made that these icono- 
clasts must build the structure anew from the rub- 
bish of the old; soiled, marred, defaced, impaired, 
scarred and demolished, though it has been from 
the fall. And where is their architect, and where 
are their skilled artificers and mechanics? The 
acanthus leaves from the Corinthian capital will 
find a place on the head of the sculptured Centaurs 
from the Doric Parthenon. The fluted columns of 
the Roman Parthenon will sustain the gothic gable, 
instead of the portico. Some mossy boulder from a 
Teutonic stronghold will be laid upon the volutes of 
the Greco-Gothic structures of France; and from 
the ruins of this great fallen structure we will trace 
the indiscriminate composite of the legal architec- 
ture of every civilized nation, placed without form, 
forbidding, gloomy, mossy, cold; frequented only 
by the owls of the profession who constructed it; 
the mausoleum of reason, truth and justice. Eng- 
land has adopted a Code Procedure, and she is hunt- 
ing a Justinian to complete the ruin. The Empire 
State of this Republic has forced a Code Procedure, 
and David Dudley Field wants to be her Justinian.” 
It might be expected that this writer would greatly 
admire Lord Eldon, the Doubter, and so he does, 
and quotes with applause his famous declaration: 
‘‘Indulge the appetite for alteration in the law, 
which we hear so much of nowadays, and in areign 
or two more we shall not have a lawyer—a well- 
grounded lawyer — left.” Asif laws were designed 
mainly to keep up lawyers! It would have been 
fortunate for England if the procrastinating chan- 
cellor had been ‘‘ grounded ” half a century earlier 
than he was. Then he praises Bacon, who believed 
in witches, and insists that it is sacrilegious to dis- 
card his system of law, and would fain go back to 
Cicero, forgetting that he was not a common lawyer. 
The particular point of the gentleman’s complaint 
seems to be that Virginia lawyers are proposing 
‘*that the modern husband and wife should keep no 
secrets of their domestic relations, and that any man 
should be allowed to testify against the insane or 





the dead.” We do not know of anybody who is 
proposing to compel married people to divulge se- 
crets; but if they are willing, why not let them? As 
to the other point, a judge of our Court of Appeals 
said to us a few days ago that he was coming to be- 
lieve that it is expedient to wipe out the restriction. 
Nobody has yet satisfactorily answered the oft- 
repeated question, ‘‘ Why should one suitor become 
unworthy of belief simply because another has 
died?” ‘‘Sacking-the Temple” has a fine sound, 
but the ‘‘ Temple ” is a temple of the sunset clouds, 
constantly shifting, and even while the gazer is ad- 
miring, disappearing, and leaving not a wrack be- 
hind. The Temple has been “sacked” before. It 
was done—so the Pharisees complained — when 
Christ with his whip drove out the money-changers 
and dove-sellers. That is all we propose -— to re- 
form the temple. After all these lamentings of 
Carter, Bishop, Graham, Dwight, Hornblower and 
J. Bleecker Miller, is it not remarkable that all that 
we ask or want is to make the temple permanent — 
simply to fix the foundations which the common 
law has already laid — merely to write down the 
common law? Let the Tazewell Court-House archi- 
tectural enthusiast, who apparently derives his fig- 
ures from Pinckney’s celebrated argument in the 
Neireide Case, turn over now and go comfortably to 
sleep again, and wake up again in twenty years, and 
we will show him a temple worthy his admiration. 





NOTES OF CASES. 


N State v. Moore, Supreme Court of North Caro- 
lina, November 4, 1889, it was held that where 

the court proceeds with a murder trial on February 
22 without objection, the proceedings on that day 
are not void because it is declared to be a ‘ public 
holiday ” by statute, where it does not appear that 
defendant was prejudiced by that fact. The court 
said: ‘* The statute (Code, § 3784) simply declares 
that the 22d day of February, and other days 
therein specified, in each year, shall be public holi- 
days, and prescribes when papers coming due on 
such days or on Sundays shall be payable. It does 
not purport, in terms or effect, to prohibit persons 
from pursuing their usual avocations on such days, 
nor is there any inhibition upon public officers not 
to exercise their offices respectively, nor more par- 
ticularly for the present purpose, is there any inhibi- 
tion upon the courts to sit on such days, and exer- 
cise their functions and authority. There is no such 
statutory inhibition, nor indeed is there any except 
such as may arise in the application of general 
principles of law. It has never been understood to 
be the law in this State that a public holiday is dies 
non juridicus, except perhaps to a limited extent; it 
is very certainly not wholly so. The courts, particu- 
larly the superior courts, very frequently sit on such 
days, and hear and try causes and dispatch the busi- 
ness that ordinarily comes before them, especially 
when there is no objection. Frequently however 
they do not so sit, and it seems to us that ordinarily 
it would be better that they should not, and thus 
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encourage the spirit and purpose of them. It may 
be that suitors, jurors, witnesses and others are not 
bound to attend court on legal holidays, but if they 
do, and the court proceeds with the business before 
it, it is not unlawful to do so, nor is it error in the 
court, in any particular case or matter, to so hear 
and dispose of it, unless it shall appear that a party 
thereby suffered injustice or prejudice. Inasmuch 
as business of all kinds is generally suspended on 
such days, and the law so allows and permits, it may 
not be lawful then to sue out or execute civil pro- 
cess, notices and the like; but if that be so, it is 
otherwise as to cases and business pending before 
the courts, if the court proceeds in the same with- 
out prejudice to parties interested; and this is so 
because the statute simply permits such suspension 
of business, but does not make it unlawful to do and 
transact official business, whether judicial or 
otherwise. The correctness of what we have 
thus said is made the more manifest by refer- 
ence to the statute (Code, §§ 3782, 3783) in respect 
to Sunday, and decisions of this court as to judicial 
proceedings in certain cases on that day. That stat- 
ute positively forbids every person, whether on land 
or water, to ‘do or exercise any labor, business or 
work of his ordinary calling, works of necessity or 
charity alone excepted,’ on Sunday. In view of this 
statutory provision, and the nature and purposes of 
Sunday, this court, while holding that it is for 
many purposes dies non juridicus, has repeatedly de- 
cided that it is not assignable as error that the Su- 
perior Court sat on Sunday pending the trial of capi- 
tal and other cases continued from Saturday next 
before that day. Thus in State v. Ricketts, 74 N.C. 
187, the defendant was indicted for perjury. The 
trial began on Saturday, and the jury did not ren- 
der their verdict of guilty until the next day, Sun- 
day. It was contended for the defendant that the 
verdict and proceedings of the latter day were void. 
This court held otherwise, that the verdict was 
valid. Afterward, in State v. McGimsey, 80 N. C. 
381, which was a capital case, the court said: ‘We 
think there is nothing in the objection raised that 
the court was held on Sunday for the purpose of 
this trial under the circumstances;’ citing State v. 
Ricketts, supra. These cases were afterward recog- 
nized in State v. Howard, 83 N. C. 623. See also 
Bland v. Whitfield, 1 Jones, 122: Branch v. 
Railroad Co., 77 N. C. 847; Devries v. Summit, 86 
id. 126. It does not appear — it is not suggested — 
that the prisoner in this case suffered the slightest 
prejudice because the jury rendered their verdict of 
guilty and the court gave judgment against him on 
a holiday. He had every advantage, every safe- 
guard, about him then that he could have had on 
any other day; and as we have seen, there was 
neither principle, nor statute, nor precedent, nor 
practice in this State that made it unlawful for the 
court to sit as it did do on the holiday mentioned.” 


In Talbott v. Stemmons’ Ex’r, Court of Appeals of 
Kentucky, October 24, 1889, it was held that an 
agreement to pay the promisee $500 if he would never 





take another chew of tobacco or smoke another cigar 
during the life of the promisor is upon a sufficient 
consideration. The court said: ‘‘ There is nothing 
in such an agreement inconsistent with public pol- 
icy, or any act required to be done by the plaintiff 
in violation of law; but on the contrary, the step- 
grandmother was desirous of inducing the grandson 
to abstain from a habit, the indulgence of which 
she believed created a useless expense, and would 
likely, if persisted in, be attended with pernicious 
results. An agreement or promise to reform her 
grandson in this particular was not repugnant to law 
or good morals, nor was the use of what the latter 
deemed a luxury or enjoyment a violation of either; 
and so there was nothing in the case preventing the 
parties from making a valid contract in reference to 
the subject-matter. In the classification of con- 
tracts by the elementary writers it is said: ‘An 
agreement by one party to give, in consideration of 
something to be done or forborne by the other 
party, or the agreement by one to do or forbear in 
consideration of something to be given by the other, 
are such contracts, when not in violation of law, as 
will be held valid.’ Whether the act of forbearance 
or the act done by the party claiming the money 
was or not of benefit to him is a question that does 
not arise in the case. If he has complied with his 
contract, although its performance may have proved 

otherwise beneficial, the performance on his part 
was a sufficient consideration for the promise to pay. 

The right to use and to enjoy the use of tobacco was 
a right that belonged to the plaintiff, and not forbid- 
den bylaw. The abandonment of its use may have 
saved him money or contributed to his health; nev- 
ertheless the surrender of that right caused the 
promise, and having the right to contract with ref- 
erence to the subject-matter, the abandonment of 
the use was a sufficient consideration to support the 
promise. Mr. Parsons, in his work on Contracts 
(vol. 1 [7th ed.], *489), says: ‘The subject-matter 
of every contract is something which is to be done, 

or which is to be omitted;’ and where the consid- 
eration is valuable it need not be adequate. If 
therefore one parts with that he has the right to use 

and enjoy, the question of injury or benefit to the 

party seeking a recovery by reason of a full per- 

formance on his part will not be inquired into, be- 
cause if he had the legal right to use that which he 

has ceased to use by reason of the promise, the law 

attaches a pecuniary value toit. If this was an action 
to recover such damages as the party had sustained 

by reason of the violation of the covenant or prom- 

ise, the verdict or judgment would doubtless be 

nominal only; but where the parties have agreed on 

the amount to be paid on the performance of cer- 

tain conditions, when a compliance with those con- 
ditions has been alleged and shown, the sum agreed 
on must be paid.” 


In Kenney v. New York Cent., ete., R. Co. 55 
Hun, 148, it was held that an agreement between 
an express company and the defendant that the lat- 
ter should not be liable for negligence resulting in 
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injury to the express company’s agents, was not bind- 
ing on such agents in the absence of proof of their 
assent to. Dwight, J., said: “There was no evi- 
dence of any agreement on the part of the deceased, 
nor of any knowledge on his part of the agreement 
of his employer which assumed to grant imminity 
to the defendant for injuries done to kim. The 
question, so far as we know, is a new one, and it 
has not been much discussed upon this appeal, but 
we are not able to see how it was competent for the 
express company, without the consent of the de- 
ceased, to bargain away his right to the protection 
of the law. That the defendant owed him the duty 
to exercise a reasonable care for his safety is a propo- 
sition which does not admit of dispute. "The con- 
tract of his employer did not assume to discharge 
the defendant from that duty, but only from liabil- 
ity for its violation. The stipulation in this case, 
that the death of the deceased was caused by negli- 
gence of the defendant, implies that the latter owed 
a duty to the former, because negligence consists of 
the omission of care which is due. This duty did 
not depend upon contract, express or implied. The 
deceased was not a trespasser on the cars or 
the lines of the defendant. He was rightfully 
there with the consent of the defendant, and being 
so, the defendant was bound to exercise a reason- 
able care for his safety. It is true, the case contains 
a statement to the effect that proof was made ‘that 
he (the deceased) paid no fare, and that such rights 
as he had in the car where he was killed were de- 
rived by him under the terms of the agreement’ 
above mentioned. But it cannot be intended by 
this that proof was made that the deceased had in 
any way forfeited or surrendered his natural and 
inalienable rights, among which was his right to 
life. The proof referred to must have been limited, 
as the statement is, to his ‘ rights in the car,’ that 
is, his right to be in the express or baggage-car, and 
to be transported therein with the goods in his 
charge; to have the custody and control of those 
goods; to put off goods at stations to which they 
were consigned, and to take on goods at stations at 
which they were offered for transportation. These 
were his rights in the car as the agent of the express 
company, and these were the rights which the ex- 
press company contracted for and might limit by 
its contract. But he had besides these the rights 
which belonged to himself as an individual, and 
among them was the right to safety of life and limb 
as against the wrongful or negligent acts of the de- 
fendant, its agents or servants. He had never waived 
that right nor released the defendant from the lia- 
bility which sprung from its violation. The express 
company could not waive a right which did not be- 
long to it, nor release a liability which accrued to 
another. The obligation to carry the deceased and 
give him the necessary facilities for doing his work 
was an obligation to his employer by virtue of the 
contract with the latter. The obligation not to do 


him a personal injury through negligence was a per- 
sonal obligation which the defendant owed to him 
in common with all persons who were so situated as 











to be liable to such injury, without fault or wrong 
on their own part. The liability which sprung from 
the violation of this obligation did not rest in con- 
tract any more than if the deceased had been negli- 
gently run over by the defendant’s train at a cross- 
ing of its road, or if his house, contiguous to the 
defendant’s track, had been negligently burned by 
fire from the defendant’s engine. In no aspect of 
the case was it competent for the express company 
to waive or compromise the right of the intestate to 
protection against negligent wrong at the hands of 
the defendant, or to discharge the defendant from a 
cause of action which belonged only to the intestate 
or his personal representative. Indeed, it would 
seem that the railroad company did not altogether 
rely upon the agreement of the express company to 
release it from the liability in question, for it pro- 
ceeded to take an agreement to guarantee it against 
such liability. This latter was a contract which it 
was competent for the express company to make 
and prudent for the railroad company to require. 
In effect, it recognized the existence of the liability 
on the part of the railroad company to the person 
injured, and shifted the final responsibility there- 
for by giving to the railroad company an action 
over for such damages as it should be compelled to 
pay.” 
saints 
CONSTITUTIONAL LAW — POLICE POWER — 
ELEVATOR CHARGES. 


NEW YORK COURT OF APPEALS, OCT. 8, 1889. 


PEOPLE v. BuppD. 

Act of New York, 1888, chapter 581, section 1, fixes the maxi- 
mum charge for receiving, weighing, and discharging 
grain by means of elevators at five-eighths of a cent a 
bushel, and for trimming and shovelling grain to the leg of 
the elevator, “ the actual cost,”’ and a violation of the act 
is made a misdemeanor. The act is restricted to cities of 
not less than a certain population, which includes only 
three cities. A large proportion of the surplus cereals 
of the country passes from the great lakes through the 
elevators of one of these cities, from whence it passes 
through the Erie canal and Hudson river to the seaboard. 
The area on which elevators may be erected in that city 
is limited, they are expensive, and are indispensable in 
trans-shipping grain, thus affording great facility for a 
monopoly. Held, that the business of elevating grain is 
so affected with a public interest that the act is within 
the police power of the State, and is not unconstitutional 
as depriving elevator owners of property without due pro- 
cess of law. 


PPEAL from Supreme Court, General Term, Fifth 
Department. 


Spencer Clinton, for appellant. 


George T. Quinby, for people. 

ANDREWS, J. The main question upon this record 
is, whether the legislation fixing the maximum charge 
for elevating grain, contained in the act (chap. 581, 
Laws 1888), is valid and constitutional. The act in 
its first section, fixes the maximum charge for receiv- 
ing, weighing, and discharging grain by means of float- 
ing and stationary elevators and warehouses in this 
State at five-eighths of one cent a bushel, and for trim- 
ming and shovelling to the leg of the elevator, in the 
process of handling grain by means of elevators, *‘ lake 
vessels, or propellers, the ocean vessels or steamships, 
and canal-boats,” shall, the section declares, only be 
required to pay the actual cost. The second section 
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makes a violation of the act a misdemeanor, punish- 


able by fine of not'less than $250. The third section 
gives a civil remedy to a party injured by a violation 
of the act. The fourth section excludes from the 
operation of the act any village, town or city having 
less than one hundred and thirty thousand population. 
The defendant, the manager of a stationary elevator 
in the city of Buffalo, on the 19th day of September, 
1888, exacted from the Lehigh Valley Transportation 
Company, for elevating, raising, and discharging a 
cargo of corn from a lake propeller at his elevator, the 
sum of one cent a bushel, and for shovelling to the leg 
of the elevator the carrier was charged and compelled 
to pay $4 for each thousand bushels. The shovelling 
of grain to the leg of an elevator at the port of Buffalo 
is now performed, pursuant to an arrangement made 
since the passage of the act of 1888, by a body of men 
known as the Shovellers’ Union, who pay the elevator 
$1.75 a thousand bushels for the use of the steam-shovel, 
a part of the machinery connected with the elevator, 
operated by steam, and who for their services, and the 
expense of the steam-shovel, charge the carrier for 
each thousand bushels of grain shovelled the sum of 
$4. The defendant was indicted for a violation of the 
act of 1888. The indictment contains a single count, 
charging a violation of the first section in two particu- 
lars, viz., in exacting more than the statute rate for 
elevating the cargo, and exacting more than the 
actual cost for shovelling the grain to the leg of the ele- 
vator. 

Before reaching the main question there is a subordi- 
nate question to be considered. The defendant on the 
trial raised the question of the constitutionality of the 
act of 1888, and also insisted that, as to the alleged 
overcharge for shovelling, the facts did not show that 
the defendant had received any thing for that service, 
or that the cargo had been charged more than the 
actual cost, and excepted to the submission to the jury 
of that branch of the case. The trial judge overruled 
both points, and submitted the case to the jury in both 
aspects, who found a general verdict of guilty, and 
thereupon the court imposed upon the defendant a 
fine of $250. It is now urged that, assuming the con- 
stitutionality of the act of 1888, the judgment should 
be reversed, for the reason that no overcharge by the 
defendant for shovelling was proved, and also that the 
sum paid for shovelling was paid to the Shovellers’ 
Union, the defendant only receiving thereout, from 
the union, the rent agreed for the use of the steam- 
shovel. There are two answers to this proposition. 
The words “actual cost,’’ used in the statute, were 
manifestly intended to exclude any charge by the ele- 
vator beyond the sum specified for the use of its ma- 
chinery in shovelling, und the ordinary expenses of 
operating it, and to vonfine the charge to the actual 
cost of the outside labor required for trimming 
and bringing the grain to the leg of the elevator. 
The purpose of the act could be easily evaded and de- 
feated if the elevator owners were permitted to sepa- 
rate the services, and charge for the use of the steam- 
shovel any sum which might be agreed upon between 
themselves and the Shovellers’ Union, and thereby, 
under color of charging for the use of the steam-shovel, 
exact of the carrier a sum for elevating beyond the 
rate fixed by the act. 

There is a second answer to the proposition. It was 
undisputed that the defendant exacted a greater 
charge for elevating than the sum allowed by the act. 
This was proven by testimony on the part both of the 
prosecution and the defendant. The verdict of guilty 
was followed by the infliction of the lowest penalty 
for asingle offense. The verdict and sentence were 
justified without considering whether an offense was 
made out under the second allegation in the indict- 
ment. No question as to the form of the indictment 
was made. The joinder of several distinct misde- 





meanors in the same indictment is not a cause for the 
reversai of a judgment, where there is a general ver- 
dict, and the sentence is single, and is appropriate to 
either of the counts upon which the conviction was 
had. Polinsky v. People, 73 N. Y. 65. Even if the al- 
leged overcharge for shovelling was not made out, the 
verdict and sentence are supported by the findings of 
the jury on the other branch of the case, and the re- 
fusal of the judge to withdraw from the jury the con- 
sideration of the question whether there was an 
overcharge for shovelling could not prejudice the de- 
fendant. 

Passing therefore this point we come to the main 
question, and that is whether legislative power, under 
the State Constitution, exists in the Legislature to 
prescribe a maximum charge for elevating grain by 
stationary elevators owned by individuals or corpora- 
tions, who have appropriated their property to this 
use, and are engaged in this business. The ascertain- 
ment of the exact boundaries of legislative power, 
under the rigid constitutional systems of the Ameri- 
can States, is in many cases attended with great per- 
plexity and difficulty. The people have set into the 
frame-work of the Constitution a variety of restric- 
tions upon legislative power, and chief among them is 
that which ordains that no person shall be deprived of 
life, liberty or property without due process of law. 
There is but little difficulty in determining the validity 
of a statute under this constitutional principle, in 
cases where the statute assumes to divest the owner of 
property of his title and possession, or to actually de- 
prive bim of his personal liberty. The State may law- 
fully take the property or life of the citizen without 
infringement of the constitutional guaranty. The 
cases where the right of property is set aside by posi- 
tive laws are various. Distress, executions, forfeitures, 
taxes, are of this description, ‘‘ wherein,” said Lord 
Camden, in Entick v. Carrington, 19 How. St. Tr. 1066, 
“every man, by common consent, gives up that right, 
for the sake of justice and the general good.”” The 
State may directly take ‘private property for public 
use on the condition of making compensation, and the 
cases where it may be taken in satisfaction of public 
and private obligations, or for the support of govern- 
ment, or as a return for governmental protection, are 
determined by general rules, well understood and easily 
applied. The difficulty in the application of the con- 
stitutional principle arises in the main in respect to 
that class of legislation, not infrequent, which while 
it does not in a strict sense deprive an individual of 
his property or liberty, does nevertheless, in many 
cases, by the imposition of burdens and restrictions 
upon the use and enjoyment of property, and by re- 
straints put upon personal conduct, seriously impair 
the value of property, and abridge freedom of action. 
The validity of legislation of this kind, to some extent 
and within certain limits, is questioned by none. But 
such legislation may overpass the boundaries of legis- 
lative power, and violate the constitutional guaranty ; 
for it is now an established principle that this guaranty 
protects property and liberty, not merely from confis- 
cation or destruction by legisiative edicts, but also 
from any essential impairment or abridgment not 
justified by the principles of free government. This 
court has recently, in several notable instances, vindi- 
cated the rights of individuals against unjust and ar- 
bitrary legislation restraining freedom of action or 
imposing conditions upon private ;business not war- 
ranted by the Constitution. In re Jacobs, 98 N. Y. 
98; People v. Marx, 99 id. 377; People v. Gillson, 109 
id. 399. But the very existence of government pre- 
supposes the right of the sovereign power to pre- 
scribe regulations demanded by the general welfare 
for the common protection of all. This principle in- 
heres in the very nature of the social compact. The 
protection of private property is one of the main pur- 
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poses of government, but no one holds his property by 
such an absolute tenure as to be freed from the power 
of the Legislature to impose restraints and burdens 
required by the public good, or proper and necessary 
to secure the equal rights of all. This power of gov- 
ernment — the power, as expressed by Taney, C. J. 
(License Cases, 5 How. 583), *‘ inherent in every sover- 
eignty, the power to govern men and things’’—is not 
however an uncontrollable or despotic authority, sub- 
ject to no limitation, exercisable with or without rea- 
son, in the discretion or at the whim or caprice of the 
legislative body. But within its legitimate domain 
the power is original, absolute and indefeasible. It 
vested in the legislative department of the government 
at its creation, without affirmative grant or definition, 
as an essential political powerand attribute of govern- 
ment, and personal rights and rights of property are 
subordinate to this supreme power acting within its 
appropriate sphere. It may be exercised so as to im- 
pair the value of property, or limit or restrict the uses 
of property, yet in this there is no infringement of the 
constitutional guaranty, because that guaranty is 
not to be construed as liberating persons or property 
from the just control of the laws. It is designed for 
the protection of personal and private rights against 
encroachments by the legislative body not sanctioned 
by the principles of civil liberty as held and under- 
stood when the Constitution was adopted. The bound- 
ary of legislative power in the enactment of laws in 
the assumed exercise of this power of sovereignty, 
which injuriously affects persons or property, is indis- 
tinct, and no rule or definition can be formulated 
under which, in all cases, it can be readily determined 
whether a statute does or does not transgress the 
fundamental law. The power of the British Parlia- 
ment is not the test of legislative power under the 
written Constitution of the American States. But the 
great land-marks of civil liberty embodied in our State 
Constitutions were established by our English ances- 
tors, and upon questions such as the one now before 
us we may study with profit the principles and prac- 
tice of the law of England. 

When astatute is challenged as overstepping the 
boundaries of legislative power, the object sought to 
be attained by the Legislature, the nature fand func- 
tions of government, the principles of the common 
law, the practice of legislation and legal adjudications, 
are pertinent and important considerations and ele- 
ments in the determination of the controversy. The 
act now in question regulates the price of elevating 
grain, and the regulation affects the compensation 
which may be lawfully demanded for labor and per- 
sonal services, as well as for the use of property. It 
fixes a maximum charge for labor and the use of prop- 
erty when combined, as they of necessity are, in the 
business of elevating grain. The operation of the stat- 
ute is by its terms limited to the business carried on 
in cities and towns having a population of not less than 
one hundred and thirty thousand — practically to the 
cities of Buffalo, New York and Brooklyn. The cir- 
cumstances also substantially restrict the application 
of the act to grain brought to Buffalo from the upper 
lakes by water, and there, by means of elevators, 
trans-shipped into canal-boats,and transported through 
the Erie canal and the Hudson river to the harbor of 
New York, and there discharged by elevators into 
warehouses or ocean vessels. The business of trans- 
porting grain by the lakes, and thence by the Erie 
canal to New York, is one of great magnitude. The 
case shows that about one hundred and twenty millions 
of bushels of grain annually come to Buffalo from the 
west. The business of elevating grain at that point is 
mainly connected with lake and canal transportation. 
It is shown by official records that the receipts of grain 
at New York in the year 1887, by way of the Erie 
canal and Hudson river, during the season of canal 





navigation, exceeded forty-six millions of bushels—an 
amount very largely in excess of the amount received 
during the same period by rail and by river and coast- 
wise vessels. The elevation of this grain from lake 
vessels to canal-boats takes place at Buffalo, where the 
case shows there are thirty or forty elevators, station- 
ary and floating. How many of these elevators are 
actually employed in the business does not appear. 
The record is silent as to many facts which might tend 
to explain the relation of this business, as actually con- 
ducted, to the public interests. It is asserted that a 
combination exists, and has for several years existed, 
between the elevator owners to maintain excessive 
charges, by fixing a uniform tariff, and pooling the 
earnings, and dividing them ratably among all the 
elevator owners, although but a part of the elevators 
are actually operated. See report of the committee on 
foreign commerce of the Chamber of Commerce of 
New York, made in April, 1885. There is no evidence 
in the record as to the location in the port of Buffalo 
suitable and available for stationary elevators. It is 
evident that they must be placed where they can be 
reached by both lake vessels and canal-boats, and it 
may reasonably be assumed that but a limited area 
(not devoted to other purposes of commerce) is avail- 
able for the erection of stationary elevators. The case 
of Munn v. Illinois, 94 U. S. 113, is a direct authority 
upon the question now before us. That case was 
brought to the United States Supreme Court on a writ 
of error to review a judgment of the Supreme Court of 
the State of [linois which affirmed the constitution- 
ality of a statute of that State fixing a maximum 
charge for the elevation and storage of grain in ware- 
houses in that State. The act was challenged as a vio- 
lation of the constitutional guaranty in the Constitu- 
tion of Illinois, protecting life, liberty and property, 
in substantially the same language as in the Constitu- 
tion of this State. The Supreme Court of the United 
States affirmed the judgment of the State court, on the 
ground that the legislation in question was a lawful 
exercise of legislative power, and did not infringe the 
clause in the fourteenth amendment of the Constitu- 
tion of the United States, ‘‘ norshall any State deprive 
any person of life, liberty or property without due 
process of law.” The legislation in question in Munn 
v. Illinois was similar to, and is not distinguishable in 
principle from, the act (chap. 581, Laws 1888) now 
under review. The question in that case was raised 
by an individual owning an elevator and warehouse in 
Chicago, which had been erected for, and in connec. 
tion with which he had carried on, the business of 
elevating and storing grains for many years prior to 
the passage of the act in question, and prior also tothe 
adoption of the amendment of the Constitution of IIli- 
nois, in 1870, declaring all elevators and warehouses 
where grain or other property is stored for a compen- 
sation to be public warehouses. The case of Munn v. 
Illinois has been referred to by this court in several 
cases. People v. Railroad Co., 70 N. Y. 569; Bert- 
holf v. O’ Reilly, 74 id. 509; Railroad Co. v. Railroad 
Co., 111 id. 132; People v. King, 110 id. 418. 

In People v. Ruilroad Co., which related to the power 
of the Legislature to compel the defendant to build a 
bridge at a point where the railroad of the defendant 
crossed a highway, the court, by Earl, J., said: ‘‘ This 
whole subject of the legislative power over railroads, 
and even private persons, holding and using their 
property for public purposes, has been so fully dis- 
enssed recently in the Supreme Court of the United 
States in the Granger Cases, 94 U. S. 113, and the 
Chicago Elevator Case, as to make further discussion 
unnecessary here. Such legislation violates no con- 
tract, takes away no property, and interferes with no 
vested right.’’ In Bertholf v. O’ Reilly, Munn v. Illi- 
nois was cited as illustrating the scope of the police 
power iu legislation. In Railroad Co. v. Railroad Co., 
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which involved the question of the right of the Legis- 
lature tu regulate and reduve the fare on street rail- 
ways in the city of Buffalo, which it was claimed af- 
fected a contract entered into between two of the 
companies prior to the passage of the act, this court 
affirmed the validity of the law; and Ruger, C. J., in 
pronouncing the opinion of the court, quoted the lan- 
guage of Waite, C. J., in the Munn Case, and also the 
language of Bradley, J., in the Sinking Fund Cases, 99 
U. 8. 747, declaring the principle decided iu the Munn 
Case, and these quotations were quite irrelevant unless 
the doctrine stated therein was intended to be ap- 
proved. In People v. King, the doctrine of the Munn 
Case was applied by this court to uphold the validity 
of a statute which prohibited the exclusion of any citi- 
zeu from theaters or other places of amusement, by 
reason of race, color, or previous condition of servi- 
tude, and a conviction in that case was sustained where 
the defendant, the proprietor of askating-rink, erected 
on his own property, opened it to the pubiic, but ex- 
cluded therefrom, on the occasion of a public enter- 
tainment, on the ground of race and color, a colored 
person who sought admission. 

The court is not concluded by these cases, or any of 
them, from re-examining the principle on which the 
decision in Munn v. Illinois proceeded; but we cannot 
overrule and disregard that case without, as I think, 
subverting the principle of our decision in the King 
Case, and certainly not without disregarding many 
deliberate expressions of this court in approval of the 
principle of that decision. It is an interesting ques- 
tion as to what consideration should be given by a 
State court to a decision of the Supreme Court of the 
United States upon a question of constitutional law, 
rendered in the exercise of its jurisdiction, where the 
point in judgment relates to the validity of a State 
statute, which is challenged on the ground that it de- 
prives a party of life, liberty and property without 
due process of law, and the decision affirms the con- 
stitutionality of the statute. The jurisdiction of the 
Supreme Court of the United States to review the de- 
cision of a State court, sustaining a State statute which 
is alleged to be a violation of this constitutional ‘prin- 
ciple, originated with the adoption of the fourteenth 
amendment of the Constitution of the United States, 
which for the first time introduced into the Federal 
Constitution the prohibition, ‘‘ nor shall any State de- 
prive auy person of life, liberty or property without 
due process of law.’’ This was a new limitation in the 
Federal Constitution on the State governments. Prior 
to the adoption of the fourteenth amendment, per- 
sonal rights and rights of property were, as a rule, ex- 
clusively matters of State cognizance, and the State 
courts were the ultimate tribunals for the determina- 
tion of questions arising under the constitutional 
guaranty of life, liberty and property, which was to 
be found only in the State Constitutions. Their deci- 
sions were not subject to review in the courts of the 
United States. Slaughter-House Cases, 16 Wall. 36. 
There were exceptions growing out of article 1, section 
10, of the Federal Constitution, that ‘‘ no State should 
pass any bill of attainder, ex post facto law, or law im- 
pairing the obligation of contracts,” not material here. 
Since the fourteenth amendment the question whether 
a State statute infringes the constitutional guaranty 
protecting life, liberty and property, where it arises in 
a State court, involves the consideration of both the 
Federal and State Constitutions, although the ground 
of construction and decision would be identical under 
either instrument. But whether the decision of the State 
court presents a Federal question, reviewable on appeal 
to the Supreme Court of the United States, depends on 
the nature of the decision of the State court; that is 
to say, whether it affirmed the validity of the statute, 
or held it to be unconstitutional and void. If the 
State court decides that the statute does violate the 





constitutional guaranty, its decision is now, as before 
the fourteenth amendment, final and conclusive, and 
no appeal can be taken to the Federal court, as in that 
case no right under the Constitution and laws of the 
United States bas been denied. If, on the other hand, 
the State court sustains the statute, and denies the 
right asserted, the Federal jurisdiction attaches, and 
an appeal may be taken to the United States Supreme 
Court. It cannot be maintained, we think, that a de- 
cision of the Federal court sustaining a State statute 
is res adjudicata and binding upon a State court when 
the same question subsequently arises there under a 
similar statute. It would still be the duty of the State 
court to examine the question, and decide it according 
to its interpretation of the constitutional guaranty. 
But the respect due to the decision of that high tribu- 
nal, the fact that to it has been committed, by the 
consent of the States, the ultimate vindication of 
liberty and property against arbitrary and unconstitu- 
tional legislation, and the fitness of things, emphasize 
and enforce, in the particular case, the settled rule 
that only when required by the most cogent reasons, 
nor indeed unless compelled by unanswerable grounds, 
willacourt declare a statute to be unconstitutional. 
‘“*On more than one occasion,” said Chief Justice Mar- 
shall in the Dartmouth College Case, 4 Wheat. 625, 
‘* this court has expressed the cautious circumspection 
with which it approuches the consideration of such 
questions, and has declared that in no doubtful case 
would it pronounce a legislative act to be contrary to 
the Constitution.” 

The power of the Legislature to regulate and charge 
for elevating grain, where the business is carried on by 
individuals upon their own premises, depends upon 
the question whether the regulation falls within the 
scope of what is called the “ police power,”’ which is 
but another name for that authority which resides in 
every sovereignty to pass all laws, for the internal 
regulation and government of the State, necessary for 
the public welfare. The existence of this power is 
universally recognized. All property, all business, 
every private interest, may be affected by it, and be 
brougat within its influence. Under this power the 
Legislature regulates the uses of property, prescribes 
rules of personal conduct, and in numberless ways, 
through its pervading and ever-present authority, 
supervises aud controls the affairs of men in their re- 
lations to each other and to the community at large, 
to secure the mutual and equal rights of all, and pro- 
mote the interests of society. It has limitations; it 
cannot be arbitrarily exercised so as to deprive the 
citizen of his liberty and property. But a statute does 
not work such a deprivation, in the constitutional 
sense, simply because it imposes burdens or abridges 
freedom of action, or regulates occupations, or sub- 
jects individuals or property to restraints in matters 
indifferent, except as they affect public interests or the 
rights of others. Legislation under the police power 
infringes the constitutional guaranty only when it is 
extended to subjects not within its scope and purview, 
as that power was defined and understood when the 
Constitution was adopted. The generality of the terms 
employed by jurists and publicists in defining this 
power, while they show its breadth and the univer- 
sality of its presence, nevertheless leave its boundaries 
and limitations indefinite, and impose upon the court 
the necessity and duty, as each case is presented, to 
determine whether the particular statute falls within 
or outside of its appropriate limits. ‘‘It is much 
easier,’’ said Chief Justice Shaw in Com. v. Alger, 7 
Cush. 53, ‘‘ to perceive and realize the existence of this 
power than to mark its boundaries or to prescribe 
limits to its exercise.” 

In determining whether the Legislature can law- 
fully regalate and fix the charge for elevating grain by 
private elevators, it must be conceded that the uses 














508 


THE ALBANY LAW JOURNAL. 











to which a man may devote his property, the price 
which he may charge for such use, how much he shail 
demand or receive for his labor, and the methods of 
conducting his business, are as a general rule, not the 
subject of legislative regulation. These are a part of 
our liberty, of which, under the constitutional guar- 
anty, we cannot be deprived. We have no hesitation 
in declaring that unless there are special conditions 
and circumstances which bring the business of elevat- 
ing grain within principles which, by the common laws 
and the practice of free governments, justify legisla- 
tive control and regulation in the particular case, the 
statute of 1888 cannot be sustained. That no general 
power resides in the Legislature to regulate private 
business, prescribe the conditions under which it shall 
be conducted, fix the price of commodities or services, 
or interfere with freedom of contract, we cannot 
doubt. The merchant and manufacturer, the artisan 
and laborer, under our system of government, are left 
to pursue and provide for their own interests in their 
own way, untrammelled by burdensome and restrict- 
ive regulations which, however common in rude and 
irregular times, are inconsistent with constitutional 
liberty. The justification of the statute of Dlinois 
regulating the charge for elevating and storing grain 
in the elevators of that State was placed in the Munn 
Case upon fhat principle of the common law stated by 
Lord Hale in his treatise De Portibus Maris (1 Harg. 
Law Tracts, 78), that when private property is 
** affected by a public interest it ceases to be juris pri- 
vati only.” The principle of the decision is stated with 
great perspicuity by Bradley, J., in his opinion in the 
Sinking Fund Cases, supra. He says: ‘The inquiry 
there was as to the exteut of the police power in cases 
where the public interest is affected ; and we held that 
when an employment or business becomes a matter of 
such public interest and importance as to create a 
common charge or burden upon the citizen —in other 
words, when it becomesa practical monopoly, to which 
the citizen is compelled to resort,and by means of which 
a tribute can be exacted from the community — it is 
subject to regulation by the legislative power.” The 
elevators in Chicago had no legal monopoly in the 
business of elevating grain. The business was open to 
all comers, but the location of the elevators, their con- 
nection with the railroads, on which most of thegrain 
from the grain-producing States and Territories of the 
west and north-west was brought to Chicago, the 
necessity of using them in the ({transfer, storing and 
trans-shipment of grain, created, as was held by the 
court, a virtual and practical monopoly, which affected 
the business of the property with a public interest, 
and subjected them to regulation by law. The appli- 
cation of the language of Lord Hale, and of the prin- 
ciple that private property may by its uses cease to be 
juris privati strictly, and become affected by a public 
interest, to the business of elevating grain in Chicago, 
was combatted and denied by Field, J., in his very 
able and forcible dissenting opinion in Munn v. I[l/i- 
nois. “It is,” he declared, ‘“‘only where some privi- 
lege in the bestowal of the government is enjoyed in 
connection with [private] property that it is affected 
with a public interest in any proper sense of the terms. 
It is the public privilege conferred with the use of the 
property which creates the public interest in it.’’ 
There can be no doubt that where the government 
confers a special privilege upon a citizen, not of com- 
mon right, it may annex such conditions upon its en- 
joyment as it sees fit. Nor can there be any question 
that where an individual has a legal monopoly to use 
his property for a public purpose, and the public have 
an interest in the use, he is subject to an obligation 
cast upon him by the common law to demand only a 
reasonable compensation for the use. This is stated 
with great clearness by Lord Ellenborough in Allnutt 
v. Inglis, 12 East, 5388. ‘‘ There is,” he said, ‘‘no doubt 











that the general principle is favored, both in law and 
justice, that every manu may fix what price he pleases 
upon his own property, or the use of it; but if, fora 
particular purpose, the public have a right to resort to 
his premises, and make use of them, and he have a 
monopoly in them for that purpose, if he will take 
the benefit of that monopoly he must, as an equiva- 
lent, perform the duty attached to it on reasonable 
terms.” 

But the question is, whether the power of the Legis- 
lature to regulate charges for the use of property, and 
the rendition of services connected with it, depend in 
every case upon the circumstance that the owner of 
the property has a legal monopoly or privilege to use 
the property for the particular purpose, or has some 
special protection from the government, or some pecu- 
liar benefit in the prosecution of his business. Lord 
Hale, in the treatises De Portibus Maris and De Jure 
Maris, so largely quoted from in the opinions in the 
Munn Case, used the language that when private prop- 
erty is ‘‘ affected with a public interest it ceases to be 
juris privati only,” in assigning the reason why fer- 
ries and public wharves should be under public regu- 
lation, and only reasonable tolls charged. The right 
to establish a ferry was a franchise, and no man could 
set up a ferry, although he owned the soil and landing 
places on both sides of the stream, without a charter 
from the king or a prescription, time out of mind. The 
franchise to establish ferries was a royal prerogative, 
and the grant of the king was necessary to authorizea 
subject to establish a public ferry, even on his own 
premises. When we recur tothe origin and purpose 
of this prerogative, it will be seen that it was vested 
in the king as a means by which a business in which 
the whole community were interested could be regu- 
lated. In other words, it was simply one mode of ex- 
ercising a prerogative of government — that is to say, 
through the sovereign instead of through Parliament 
—in a matter of public concern. This and similar pre- 
rogatives were vested in the king for public purposes, 
and not for his private advantage or emolument. Lord 
Kenyon in Rorke v. Dayrell, 4 Term R. 410, said: 
“The prerogatives [of the crown] are not given for 
the personal advantage of the king, but they are al- 
lowed to exist because they are beneficial to the sub- 
ject; ” and it is said in Chitty on Prerogatives (p. 4): 
‘The splendor, rights and power of the crown were 
attached to it for the benefit of the people, and not for 
the private gratification of the subject.”” And Lord 
Hale, in one of the passages referred to, in stating the 
reason why a man may not set up a ferry without a 
charter from the king, says: ‘ Because it doth in 
consequence tend to a common charge, and is become 
a thing of public interest and use, and every man for 
his passage pays atoll which isa common charge, and 
every ferry ought to be under a public regulation.’’ 
The right to take tolls for wharfage in a public port 
was also a franchise, and tolls, as Lord Hale says, 
could not be taken without lawful title by charter or 
prescription. De Port. Mar. 77. But the king, if he 
maintained a public wharf, was under the same obli- 
gation as a subject to exact ouly reasonable tolls, nor 
could the king authorize unreasonable tolls to be taken 
by asubject. The language of Lord Hale is explicit 
upon both these points: ‘ If the king or subject have 
a public wharf into which all persons that come to 
that port must come to unload their goods, as for the 
purpose, because they are the wharves only licensed 
by the queen, according to the statute of 1 Elizabeth, 
chapter 11, or because there is no other wharf in that 
port, as it may fall out when a port is newly erected, 
in that case there cannot be taken arbitrary and ex- 
cessive duties for cranage, wharfage, passage, etc. 
Neither can they be enhanced to an immoderate de- 
gree, but the duties must be reasonable and moderate, 
though settled by the king’s license or charter.’’ 
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The contention that the right to regulate the charges 
of ferrymen or wharfingers was founded on the fact 
that tolls could not be taken without the king’s license 
does not seem to us to be sound. It rested on the 
broader basis of public interest, and the license was 
the method by which persons exercising these func- 
tions were subjected to governmental supervision. 
The king, in whom the franchise of wharfage was 
vested, as a royal prerogative, was himself, as has been 
shown, subject to the same rule as the subject, and 
could only exact reasonable wharfage, nor could he by 
express license authorize the taking of more. The 
language of Lord Hale, that private property may be 
affected by a public interest, cannot justly, we think, 
be restricted as meaning only property clothed with a 
public character by special grant or charter of the 
sovereign. The control which by common law and by 
statute is exercised over common carriers is conclusive 
upon the point that the right of the Legislature to 
regulate the charges for services in connection with 
the use of property does not in every case depend 
upon the question of legal monopoly. From the 
earliest period of the common law it has been held 
that common carriers were bound to carry for a rea- 
sonable compensation. They were not at liberty to 
charge whatever sum they pleased, and even where 
the price of carriage was fixed by the contract or con- 
vention of the parties, the contract was not enforce- 
able beyond the point of reasonable compensation. 
From time to time statutes have been enacted in Eng- 
land and in this country fixing the sum which should 
be charged by carriers for the transportation of pas- 
sengers and property, and the validity of such legisla- 
tion has not been questioned. But the business of 
common carriers until recent times was conducted al- 
most exclusively by individuals for private emolu- 
ment, and was open to every one who chose to engage 
in it. The State conferred no franchise, and extended 
to common carriers no benefit or protection, except 
that general protection which the law affords to all 
persons and property within its jurisdiction. The ex- 
traordinary obligations imposed upon carriers, and the 
subjection of the business to public regulation, were 
based on the character of the business; orin the lan- 
guage of Sir William Jones, upon the consideration 
“that the calling is a public employment.” Jones 
Bailm., App. It is only a public employment in the 
sense of the language of Lord Hale, that it was * af- 
fected with a public interest,’’ and the imposition of 
the character of a public business upon the business of 
a common carrier was made because public policy was 
deemed to require that it should be under public regu- 
lation. The principle of the common law, that com- 
mon carriers must serve the public for a reasonable 
compensation, became a part of the law of this State, 
and from the adoption of the Constitution has been 
part of our municipal law. It is competeyt for the 
Legislature to change the rule of reasonable compen- 
sation, asthe matter was left by the common law, and 
prescribe a fixed and definite compensation for the ser- 
vices of common carriers. This principle was declared 
in the Munn Case, which was cited with approval on 
this point in Sawyer v. Davis, 136 Mass. 239. It accords 
with the language of Chief Justice Shaw in Com. v. 
Alger, supra: ‘* Wherever there is a general right on 
the part of the public, and a general duty on the part 
of a land-owner or any other person to respect such 
right, we think it is competent for the Legislature, by 
a specific enactment, to prescribe a precise, practical 
rule for declaring, establishing and securing such 
right, and evforcing respect for it.’’ The practice of 
the Legislature in this and other States to prescribe a 
maximum rate for the transportation of persons or 
property on railroads is justified upon this principle. 
Where the right of the Legislature to regulate the fares 
or charges on railroads is received by the charter of in- 





corporation, or the charter was granted subject to the 


general right of alteration or repeal by the Legislature, 
the power of the Legislature in such cases to prescribe 
the rate of compensation is a part of the contract, and 
the exercise of the power does not depend upon any 
general legislative authority to regulate the charges of 
common carriers. But the cases are uniform that 
where there is no reservation in the charter the Legis- 
lature may nevertheless interfere, and prescribe or 
limit the charges of railroad corporations. The Granger 
Cases, supra; Dow v. Beidelman, 125 U. 8. 680; Earl, 
J., in People v. Railroad Co., supra; Ruger, C. J., in 
Railroad Co. v. Railroad Co., supra. 

The power of regulation in these cases does not turn 
upon the fact that the entities affected by the legisla- 
tion are corporations deriving their existence from the 
State, but upon the fact that the corporations are com- 
mon carriers, and therefore subject to legislative con- 
trol. The State, in constituting a corporation, may 
prescribe or limit its powers, and reserve such control 
as it sees fit, and the body accepting the charter takes 
it subject to such limitations and reservations, and is 
bound by them. The considerations upon which a 
corporation holds its franchise are the duties and 
obligations imposed by the act of incorporation. But 
when acorporation is created it has the same rights 
and the same duties, within the scope marked out for 
its action, that a natural person has. Its property is 
secured to it by the same constitutional guaranties, 
and in the management of its property and business is 
subject to regulation by the Legislature to the same 
extent only as natural persons, except as the power 
may be extended by itscharter. The mere fact of a 
corporate character does not extend the power of leg- 
islative regulation. For illustration, itcould not justly 
be contended that the act of 1888 would bea valid ex- 
ercise of legislative power as to corporations organized 
for the purpose of elevating grain, although invalid as 
to private persons conducting the same business. The 
conceded power of legislation over common carriers is 
adverse to the claim that the police power does not in 
any case include the power to fix the price of the use 
of private property, and of services connected with 
such use, unless there is a legal monopoly, or special 
governmental privileges or protection have been be- 
stowed. It is said that the control which the Legisla- 
ture is permitted to exercise over the business of com- 
mon carriers is asurvival of that class of legislation 
which in former times extended to the details of per- 
sonal conduct, and assumed to regulate the private 
affairs and business of men in the minutest particulars. 
This is true. But it has survived because it was enti- 
tled to survive. By reason of the changed conditions 
of society, and a truer appreciation of the proper func- 
tions of government, many things have fallen out of 
the range of the police power as formerly recognized, 
the regulation of which by legislation would now be 
regarded as invading personal liberty. But society 
could not safely surrender the power to regulate by 
law the business of common carriers. Its value has 
been infinitely increased by the conditions of modern 
commerce, under which the carrying trade of the 
country is, to a great extent, absorbed by corpora- 
tions, and as a check upon the greed of these consol- 
idated interests, the legislative power of regulation is 
demanded by the most imperative public interests. 
The same principle upon which the control of common 
carriers rests has enabled the State to regulate in the 


public interests the charges of telephone and telegraph . 


companies, and to make the telephone and telegraph, 
those important agencies of commerce, subservient to 
the wants and necessities of society. These regula- 
tions in no way interfere with a rational liberty— 
liberty regulated by law. 

There are elements of publicity in the business of 
elevating grain which peculiarly affect it with a public 
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interest. They are found in the nature and extent of 
the business, ite relation to the commerce of the State 
and country, and the practical monopoly enjoyed by 
those engaged in it. The extent of the business is 
shown by the facts to which we bave referred. A large 
proportion of the surplus cereals of the country passes 
through the elevators at Buffalo, and finds its way 
through the Erie canal and Hudson river to the sea- 
board at New York, from whence they are distributed 
to the markets of the world. The business of elevat- 
ing grain is an incident to the business of transporta- 
tion. The elevators are indispensable instrumentali- 
ties in the business of the common carrier. It is 
scarcely too much to say that, in a broad sense, the ele- 
vators perform the work of carriers. They are located 
upon or adjacent to the waters of the State, and trans- 
fer from the lake vessels to the canal-boats, or from the 
canal-boats to the ocean vessels, the cargo of grain, and 
thereby perform an essential service in transportation. 
It is by means of the elevators that transportation of 
grain by water from the upper lakes to the seaboard is 
rendered possible. It needs no argument to show that 
the business of elevating grain has a vital relation to 
commerce in one of its most important aspects. Every 
excessive charge made in the course of the transporta- 
tion of grain is a tax on commerce, and the public have 
a deep interest that no exorbitant charges shall be ex- 
acted at any point upon the business of transporta- 
tion. The State of New York in the construction of 
the Erie canal, exhibited its profound appreciation of 
the public interest involved in the encouragement of 
commerce. The Legislature of the State, in entering 
upon the work of constructing a water-way between 
Lake Erie and the Atlantic ocean, sets forth in the pre- 
amble of the originating act of 1817 its reasons for that 
great undertaking. “It will,” the preamble saya, 
“promote agriculture, manufactures and commerce, 
mitigate the calamities of war, and enhance the bless- 
ings of peace, consolidate the Union, and advance the 
prosperity and elevate the character of the United 
States.”’ In the construction and enlargement of the 
canal the State has expended vast sums of money, 
raised by taxation; and finally, to still further pro- 
mote the interests of commerce, it has made the canal 
a free highway, and maintains it by a direct tax upon 
the people of the State. The wise forecast and states- 
manship of the projectors of this work have been 
amply demonstrated by experience. It has largely con- 
tributed to the power and influence of the State, pro- 
moted the prosperity of the people, and to it, more 
perhaps than to any other single cause, is it owing that 
the city of New York has become the commercial cen- 
ter of the Union. Whatever impairs the usefulness of 
the canal as a highway of commerce involves the pub- 
lic interest. The people of New York are greatly in- 
terested to prevent any undue exactions in the busi- 
ness of transportation which shall enhance the cost of 
the necessaries of life, or force the trade in grain into 
channels outside of our State. In Hooker v. Vande- 
water, 4 Den. 349, the court was called upon to con- 
sider the validity of an agreement between certain 
transportation lines on the canal to keep up the price 
of freights. The court held the agreement to be ille- 
gal, and Jewett, J., in pronouncing the judgment of 
the court, said: ‘That the raising of the price of 
freights for the transportation of merchandise or pas- 
sengers upon our canals is a matter of public concern, 
and in which the public have a deep interest, does not 
admit of doubt. It is a familiar maxim that competi- 
tion is the life of trade. It follows that whatever de- 
stroys, or even relaxes, competition in trade is injuri- 
ous, if not fatal, to it." The same question came up a 
second timein Stanton v. Allen, 5 Den. 434, and was 
decided the same way. In the course of its opinion 
the court said: “As these canals are the property of the 
State, constructed at great expense, as facilities to 














trade and commerce, and to foster and encourage agri- 
culture, and are, at the same time, a munificent source 
of revenue, whatever concerns their employment and 
usefulness deeply involves the interests of the whole 
Stute.”” The fostering and protection of commerce 
was, even in ancient times, a favorite object of Eng- 
lish law (Chit. Prerog. 162); and this author states that 
the “‘ superintendence and care of commerce, on the 
success of which so materially depends the wealth and 
prosperity of the nation, are in various cases allotted 
to the king by the Constitution,’”’ and many govern- 
mental powers vested in the sovereign in England have 
since our revolution devolved on the Legislatures of 
the States. The statutes of England in earlier time 
were full of oppressive commercial regulations, now, 
happily, to a great extent abrogated; but that the in- 
terests of commerce are matters of public concern all 
States and governments have fully recognized. 

The third element of publicity which tends to dis- 
tinguish the business of elevating grain from general 
commercial pursuits is the practical monopoly which 
is or may be connected with its prosecution. In the 
city of Buffalo tlie elevators are located at the junc- 
tion of the canal with Lake Erie. The owners of grain 
are compelled to use them in transferring cargoes. 
The area upon which it is practicable to erect them is 
limited. The structures are expensive, and the cir- 
cumstances afford great facility for combination 
among the owners of elevators to fix and maintain an 
exorbitant tariff of charges, and to bring into the com- 
bination any new elevator which may be erected, and 
employ it or leave it unemployed, but in either case 
permit it to share in the aggregate earnings. It is evi- 
dent that if such a combination in fact exists the prin- 
ciple of free competition in trade is excluded. The 
precise object of the combination would be to prevent 
competition. The result of such a combination would 
necessarily be to subject the lake vessels and canal- 
boats to any exaction which the elevator owners might 
see fit to impose for the service of the elevator, and the 
elevator owners would be able to levy a tribute on the 
community, the extent of which would be limited only 
by their discretion. 

It is upon these various circumstances that the court 
is called upon to determine whether the Legislature 
may interfere and regulate the charges of elevators. 
It is purely a question of legislative power. If the 
power to legislate exists, the court has nothing to do 
with the pulicy or wisdom of the interference in the 
particular case, or with the question of the adequacy 
or inadequacy of the compensation authorized. ‘ This 
court,” said Chase, C. J., in the License Tax Cases, 5 
Wall. 469, “ can know nothing of public policy, except 
from the Constitution and the laws, and the course of 
administration and decision. It has no legislative pow- 
ers. It cannot amend or modify any legislative acts. 
It cannot examine questions as expedient or inexpedi- 
ent, as politic or impolitic. Considerations of that sort 
must, in general, be addressed to the Legislature. 
Questions of policy determined there are concluded 
here.” Can it be said, in view of the exceptional cir- 
cumstances, that the business of elevating grain is not 
‘‘affected with a public interest,’’ within the language 
of Lord Hale, or that the case does not fall within the 
principle which permits the Legislature to regulate the 
business of common carriers, ferrymen, innkeepers, 
hackmen, and the interest on the use of money? It 
seems to us that speculative, if not fanciful, reasons 
have been assigned to account for the right of legisla- 
tive regulation in these and other cases. It is said that 
the right to regulate the charges of hackmen springs 
from the fact that they are assigned stands in the pub- 
lic streets; that the Legislature may regulate the toll 
on ferries, because the right to establish a ferry is a 
franchise, and therefore the business is subject to reg- 
ulation; that the right to regulate wharfage rested 
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upon the permission of the sovereign to extend 
wharves into the beds of navigable streams, the title to 
which was in the sovereign; that the right to regulate 
the interest on the use of money sprung from the fact 
that taking interest was originally illegal at common 
law, and that where the right was granted by statute 
it was taken subject to regulation by law. The plain 
reason we think why the charges of hackmen and 
ferrymen were made subject to public regulation is 
that they were common carriers. The reason assigned 
for the right to regulate wharfage in England over- 
looks the fact that the title to the beds of navigable 
streams was frequently vested in a subject, and was 
his private property, subject to certain public rights, 
as the right of navigation, and no distinction as to the 
power of public regulation is suggested in the ancient 
books between wharves built upon the beds of naviga- 
ble waters, the title to which was in the sovereign, 
and wharves erected upon navigable streams, the beds 
of which belonged to a subject. The obligation of the 
owner of the only wharf in a newly-erected port to 
charge only reasonable wharfage is placed by Lord 
Hale on the ground of a virtual, as distinguished from 
alegal, monopoly. The reason assigned for the right 
to regulate interest takes no account of the fact that 
the prohibition by the ancient common law to take in- 
terest at all was a regulation, and this manifestly did 
not rest upon any benefit conferred on the lenders of 
money. It was » regulation springing from a supposed 
public interest, and was peculiarly oppressive on acer- 
tain class. A law prohibiting tbe taking of interest on 
the use of mouey would now be deemed a violation of 
aright of property. But the material point is that the 
prohibition, as well as the regulation, of interest was 
based upon public policy, and the present conceded 
right of regulation does not have its foundation in any 
grant or privilege conferred by the sovereign. The at- 
tempts made to place the right of public regulation in 
these cases upon the ground of special privilege con- 
ferred by the public on those affected cannot, we 
think, besupported. The underlying principle is that 
business of certain kinds holds sucha peculiar relation 
to the public interests that there is superinduced upon 
it the right of public regulation. We rest the power 
of the Legislature to control and regulate elevator 
charges on the nature and extent of the business, 
the existence of a virtual monopoly, the benefit de- 
rived from the canal, creating the business and mak- 
ing it possible, the interest to trade and commerce, the 
relation of the business to the prosperity and welfare 
of the State, and the practice of legislation in analo- 
gous cases. These circumstances collectively create an 
exceptional case, and justify legislative regulation. 
The case of Munn v. lllinois has been frequently 
cited with approval by courts in other States. Nash 
v. Page, 80 Ky. 539; Hockett v. State, 105 Ind. 250; 
Telephone Co. v. Telegraph Co., 66 Md. 399; Davis v. 
State, 68 Ala. 58. In Nash v. Page it was held, upon 
the doctrine of the Munn Case, that warehousemen, 
for the public sale und purchase of tobacco in Louis- 
ville, exercised a public business, and assumed obliga- 
tions to serve the entire public, and could not exclude 
persons from buying or selling tobacco in their ware- 
houses who were not members of the board of trade. 
In Hockett v. State it was held that the relations which 
telephone companies have assumed toward the public 
imposed public obligations, and that all the instru- 
ments and appliances used by telephone companies in 
the prosecution of the business were, in legal contem- 
plation, devoted to public use. In Telegraph Co. v. 
Telephone Co. legislation prohibiting discrimination 
in the business of telegraphing was upheld on the doc- 
trine of the Munn Case. The criticism to which the 
Munn Case has been subjected has proceeded mainly 
on a limited and strict construction and definition of 
the police power. The ordinary subjects upon which 





it operates are well understood. It is most frequently 
exerted in the maintenance of public order, the pro- 
tection of the public health and public morals, and in 
regulating mutual rights of property, and the use of 
property, so as to prevent uses by one of his property 
to the injury of the property of another. These are 
instances of its exercise, but they do not bound the 
sphere of its operation. In the King Case, 110 N. Y. 
418, it was given a much broader scope, aud was held 
to be efficient to prevent discrimination on the ground 
of race and color in places opened for public entertain- 
ment. In that case the owner of the skating-rink de- 
rived no special privilege or protection from the State. 
The public held no right, in any legal sense, to resort 
to his premises. His permission, except for the pub- 
lic interest involved, was revocable as to the whole 
community or any individual citizen. But it was held 
that so long as he devoted his place to purposes of pub- 
lic entertainment he subjected it to public regulations. 
There is little reason, under our system of govern- 
ment, for placing a close and narrow interpretation on 
the police power, or in restricting its scope so as to 
hamper the legislative power in dealing with the vary- 
ing necessities of society, and the new circumstances 
as they arise, calling for legislative intervention in the 
public interest. Life, liberty and property have a sub- 
stantial protection against serious invasion by the Leg- 
islature in the traditions of the English-speaking race, 
and a pervading public sentiment which is quick to re- 
sent any substantial encroachment upon personal free- 
dom or the rights of property. In no country is the 
force of public opinion so direct and imperative as in 
this. The Legislature may transgress the principles of 
the Constitution. It has done so in the past, and it 
may be expected that it will sometimes do so in the 
future. But unconstitutional enactments have gen- 
erally been the result of haste or inadvertence, or of 
transient and unusual conditions in times of public ex- 
citement which have been felt and responded to in the 
halls of legislation. The framers of the government 
wisely interposed the judicial power, and invested it 
with the prerogative of bringing every legislative act 
to the test of the Constitution. But no serious inva- 
sion of constitutional guaranties by the Legislature 
cau for a long time withstand the searching influence 
of public opinion, which sooner or later is sure to come 
to the side of law and order and justice, however much 
for a time it may have been swayed by passion or preju- 
dice, or whatever aberration may have marked its 
course. So also in that wide range of legislative pow- 
ers over persons and property which lie outside of the 
prohibitions of the Constitution, and which inhere of 
necessity in the very idea of government, by which 
persons and property may be affected without trans- 
gressing constitutional guaranties, there is a restrain- 
ing and corrective power in public opinion which is a 
safeguard of tremendous force against unwise and im- 
politic legislation, hampering individual enterprise, 
and checking the healthful stimulus of self-interest, 
which are the life-blood of commercial progress. The 
police power may be used for illegitimate ends, al- 
though no court can say that the fundamental law has 
been violated. There is a remedy at the polls, and it 
is an efficient remedy if, at the bottom, the legislation 
under it is oppressive and unjust. The remedy by 
taking away the power of the Legislature to act at 
will would, indeed, be radical and complete. But the 
moment the police power is destroyed or curbed by 
fixed and rigid rules a danger is introduced into our 
system which would, we think, be far greater than re- 
sults from an occasional departure by the Legislature 
from correct principles of government. We here con- 
clude our examination of the important question pre- 
sented by this case. The division of opinion in this 
and other courts is evidence of the difficulty which 
surrounds it. But it is ever to be remembered that a 
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statute must stand so long as any reasonable doubt 
can be indulged in favor of its constitutionality. We 
are of opinion that the statute of 1888 is constitu- 
tional, as a whole, and that although it may compre- 
hend cases which, standing alone, might not justify 
legislative interference, yet they must be governed by 
the general rule enacted by the Legislature. The judg- 
ment should be affirmed. 


Rucer, C. J., and Earut, DANFORTH and FINCH, 
JJ., concur. 


Gray, J. (dissenting). [am unable to assent to the 
views expressed in the opinion for the court in this 
case. Judge Peckham has thoroughly examined and 
considered the question in People v. Walsh, which is 
a similar case, and I concur with him in that opinion. 
As his opinion exhaustively reviews the cases and the 
text-books, I shall attempt no extended nor historical 
discussion, but will briefly state the grounds of my 
dissent. 

This legislation is sought to be upheld as constitu- 
tional, upon the ground that it is within a proper ex- 
ercise of the sovereign power to prescribe regulations, 
when demanded by the general welfare, for the com- 
mon protection of all. It is said to fall within the 
scope of the police power of the State. If this is true 
of this measure, then I fail to see where are the limits 
within which the exercise of that power can be con- 
fined. This act undertakes to regulate the prices 
which can be charged by an individual in the prosecu- 
tion of his private business. Its provisions are at- 
tempted to be justified in this case because, it is said, 
the business in question is a virtual monopoly; owes 
its profitable existence to the benefit conferred by the 
Erie canal; and the interests of trade and commerce 
and the welfare of the State demand that its charges 
should be regulated by the sovereign power. This plea 
for the extension of the police power to the extent 
named, of interfering with the conduct of a legitimate 
private business enterprise, seems to me to find no 
support in reason, and it certainly tends to nullify 
that provision of the Constitution which is supposed 
to guarantee to each individual that he shall not be de- 
prived of his life or liberty or property without due 
process of law. The learned judge writing the opin- 
ion concedes that the uses to which a man may devote 
his property, the price which he may charge for such 
use, how much he shall demand or receive for his labor 
and the methods of conducting his business, are, as a 
general rule, not the subjects of legislative regulation. 
He well says that ‘‘ these area part of our liberty, of 
which, under the constitutional guaranty, we cannot 
be deprived.’’ He believes however that he finds in 
this particular business of elevating grain “ special 
conditions and circumstances’’ which justify legisla- 
tive control. In my view, the concession which the 
learned judge is obliged to make with respect to our 
constitutional liberties impairs the force and effect of 
his opinion, unless he is able to show that the business 
in question is affected with a public use or interest 
within the strict and proper meaning of the term. 
This I do not see that he accomplishes. The circum- 
stances amount to nothing more than that the trans- 
shipment of grain from and to barges, vessels and 
cars is more expeditiously and advantageously done 
through the use of grain elevators than in any other 
way, and those persons who are interested in the ship- 
ment of grain must, for the better promotion of their 
private interests, have resort to them. It may be ad- 
mitted that the use of the grain elevator is necessary 
tothe grain-shipper for the profitable or successful 
transaction of his business. But do such facts invest 
the grain-elevating business which the individual car- 
ries on with such a public character as to give the pub- 
lic the right to regulate the charges which the owner 
may make? If the question affected a corporation, de- 





riving its franchises and powers from the State, a dif- 
ferent case would be presented. But here we have the 
case of an individual conducting his private busiuess in 
a legitimate manner, and owing nothing to the State 
for privileges or powers, or assistance conferred. He 


exercises the right, common to all, of engaging in a ~ 


legitimate business for his own profit and gain. 

I understand it to be the general rule that the indi- 
vidual has absolute liberty to pursue his avocations, 
and to contract with respect to his property, subject 
only to the restriction that he may not interfere 
therein with his neighbor’s rights or use of property. 
He is bound to use his own property so as not to in- 
jure his neighbor’s. That liberty I take to be guaran- 
teed by the Constitution to him, and to bea most valu- 
able right. What force or reason has the suggestion 
that the business of the individual sustains some im- 
portant relation to a branch of trade in which other 
persons are largely engaged, and that it is therefore 
public in its nature, and therefore it should become the 
subject of legislative control as to charges? Is it be- 
cause those other persons complain of the charges, and 
allege that the business, as managed by those engaged 
in it, is virtually a monopoly? Has government any 
concern or interest in the price which one individual 
may demand of another, who resorts to him because 
of his superior business skill or facilities? How does 
the magnitude or the publicity of an individual’s busi- 
ness furnish a valid reason for legislative interference? 
Every business is in a measure public, and is depend- 
ent upon public patronage for its maintenance and 
success. It is not compulsory upon the public to re- 
sort to these elevators, nor is the business exclusive, or 
beyond competition. There is a very wide distinction 
between those cases which are referred to in the books, 
and which Lord Ellenborough speaks of (12 East, 539), 
where the public have a right to resort to the premises 
of the individual, and to make use of them, and that 
individual has a monopoly in them for that purpose, 
and the case of an individual prosecuting his own busi- 
ness, upon his own premises, by no leave, privilege or 
franchise of the sovereign power. Here it is a matter 
of option, or rather of agreement, with the owner 
whether his premises may be resorted to and his prop- 
erty used by other persons. The public have no inde- 
pendent legal right to make use of them. 

I believe the constitutional rights of the individual 
are directly attacked by this legislation. Under the 
pretense that his business has, by its magnitude and 
situation, become invested with a public interest, itis 
claimed to be brought within the right of the govern- 
ment to regulate. Where is the limit to the exercise 
of sovereign power, if such a pretext is considered a 
justification? Of what use are our vaunted constitu- 
tional guaranties, if we may be deprived of property 
rights on so flimsy a pretext? It is said that the 
remedy for such oppressive and unjust legislation is 
to be found at the polls. I do not think that to bethe 
only resort of the citizen. The constitutional guaran- 
ties were provided for and are enforceable by him for 
his protection. I cannot believe that the theory or the 
frame of our form of government involved the idea 
that so great a power should be lodged in the Legisla- 
ture. If the door is opened to this species of legisla- 
tion, what protection have we against socialistic laws? 
What is to prevent subsequent Legislatures from in- 
terfering with any other kind of private enterprise if, 
from improved methods in its conduct and for pecu- 
liar reasons, it appears to the legislativefbody to virtu- 
ally monopolize that branch of business, and that the 
owner takes advantage of his diligence, or superior 
skill and advantages, to demand what to them seems 
an apparently high or even excessive price, in his labor 
or property, of those who resort to him? The Legis- 
lature, in effect, says to the individual, when interfer- 
ing to regulate the charges he may make in his busi- 
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ness: It is true you area private individual engaged ] 


in a private and legitimate business, in the prosecu- 
tion of which you are authorized and protected by the 
Constitution, but, nevertheless, we think, in the pub- 
lic interest, because your business has become so ad- 
vantageous and so necessary to a large portion uf the 
public because of its superior facilities, that you shall 
not be allowed to pursue it, unless you reduce your 
charges to a rate fixed by us. As well may the Legis- 
lature claim a right to interfere to reduce and regulate 
the charges which a combination of manufacturers 
have fixed for a certain line of goods. It seems to me 
that the theory of such legislation is a startling de- 
parture from the true conception of governmental 
functions. They should work to protect and develop 
private rights, and to secure to all individuals the uni- 
form operation of the cunstitutional guaranties. The 
police power is incapable of being stretched to reach 
such a case as this, if we have any respect for the pro- 
visions of the Constitution. That power is properly 
exercised in the preservation of the private right of 
individuals, in the maintenance of public order, in the 
supervision of public health and morals, and in the 
prevention of a conflict of rights. Its justification for 
interference with a private, legitimate business is ad- 
missible only when that business may be said to be af- 
fected by a public use or interest, by reason of some 
aid, grant or privilege conferred by the State. Judge 
Cooley says, in his valuable work on Constitutional 
Limitations (p. 737): ‘‘ The mere fact that the public 
have an interest in the existence of the business, and 
are accommodated by it, cannot be sufficient, for that 
would subject the stock of the merchant and his 
charges to public regulation.” This act,in my opin- 
ion, was an unconstitutional exercise of power by the 
Legislature. Such legislation was not demanded by 
the general welfare, and it violates the social compact 
under which we live. lt is a subversion of the consti- 
tutional guaranty. It is against such legislation that 
the constitutional guaranty was framed, and that the 
judicial power was intended by the Constitution to 
afford protection to the individual. I think the judg- 
ment should be reversed, and the appellaut discharged. 
PECKHAM, J., concurs. 


—_\—_>__—_—— 


INSURANCE — FIRE— WARRANTY. 
DAKOTA SUPREME COURT, OCT. 10, 1889. 


WaTERBURY V. DAKOTA Fire & Martine Ins. Co. 

An application for fire insurance, in answer to a question as 
to whether the stove-pipes in the house all passed intu 
good brick chimneys, stated that they did not, but that 
the applicant would ‘* build chimney in spring.” He 
covenanted that all the statements made in the applica- 
tion were true and full, so faras *‘ known to the appli- 
cant or material to the risk.” The policy stipulated that 
the application should be treated as part of the policy, 
and as a warranty by the assured, and that any false rep- 
resentations or omissions of material facts should render 
the policy void. Held, that the warranty was qualified by 
the words ‘‘ material to the risk;’’ and unless the promise 
to build a chimney was material, a breach of it would not 
avoid the policy. 

If it appears from the application itself that the agent per- 
sonally examined the property, and the pipes and chim- 
neys, and pronounced them safe, and recommended the 
risk, it will not be presumed that the assured’s promise 
procured insurance at a lower rate than he must have 
otherwise paid. 

If such a promise were material, the inspection of the risk by 
the agent, and his recommendation of it, would estop the 
company from asserting the materiality of the promise. 


a from District Court, Davison county. 
Bartlett Tripp, J. 
Dillon & Preston, for appellant. 
T. H. Null, for respondent. 








Croroot, J. This action is brought to recover on a 
fire insurance policy issued by the defendant upon 
plaintiff's dwelling-house and personal property. The 
answer sets forth several defenses, but the only one re- 
lied upon, in the argument before this court, is an al- 
leged breach of warranty on the part of plaintiffin not 
building a brick chimney upon the house in the spring 
of 1885, whereby the defendant seeks to avoid liability 
for the loss. The case was submitted to the trial court 
upon an agreed statement of facts, which includes the 
fact that plaintiff never built a chimney, as set out in 
his answer to question No.5 of the application; and 
also includes the application and policy. The applica- 
tion for the insurance, signed by the applicant, con- 
tains the following question and answer: ‘ Question 
5. Do all stove-pipes pass into good brick chimneys? 
Answer. One in iron pipe, four inches from wood. 
Will build chimney in spring.’”’ The application also 
contains the following: ‘“‘And the applicant hereby 
covenants and agrees to and with said company that 
the foregoing is a true and full statement of all factsin 
regard to the condition, value and risk of the property 
to be insured, so far as the same are known to the ap- 
plicant and material to the risk.” The record also 
shows the following asa portion of the application: 
“ Questions to agents. Question 5. Did you carefully 
examine stove-pipes and chimneys? Question 6. Do 
you regard them as perfectly safe? Answer. Yes. 
Question 7. Do you fully recommend the risk? An- 
swer. Yes.’’ The policy contains the following provis- 
ion: ‘It is expressly agreed that the application of 
even number herewith, on file in the office of this com- 
pany, shall be considered a part of this contract, and a 
warranty by the assured, and to which application ref- 
erence is here made for a more particular description 
of said property insured; and any false representation 
by the assured of his interest in the property, the con- 
dition, situation or occupancy of the property, or omis- 
sion to make known every fact material to the risk,” 
etc., shall render the policy void. 

The nature of the defense necessarily involves an in- 
terpretation of the contract of insurance, for the pur- 
pose of ascertaining whether the words, “will build 
chimney in spring,” contained in the application, 
amount to a warranty by the assured, or whether they 
are a mere representation. A representation isa state- 
ment, collateral to the contract, of some fact having 
reference thereto, and upon the faith of which the 
contract is entered into. It precedes the contract, and, 
being only an inducement thereto, it need only be true 
as to matters material to the risk and that influence 
the insurer in taking or rejecting the risk, or in fixing 
the rate of premium therefor. The assured is not held 
to the strict or even literal truth of his representa- 
tions. 1 Wood Ins., § 192. “It is enough,” says Suth- 
erland J., in Jnsurance Co. v. Cotheal,7 Wend. 82, ‘if 
a representation be made without fraud, and be not 
false in any material point, or if it be substantially, 
though not literally, fulfilled.”” “An express war- 
ranty,” according to the definition of Arnould, “is a 
stipulation in writing, on the face of the policy, on the 
literal truth or fulfillment of which the validity of the 
entire contract depends.”’ When the policy refers to 
the application, and adopts it as a part of the insur- 
ance contract, the statements in the application, rela- 
tive to the situation, use and character of the risk, 
have the same force and effect as if written on the face 
of the policy, and are to be considered warranties, un- 
less from the language used it is evident that the par- 
ties did not intend them to operate as warranties, but 
as representations. From this it appears that the state- 
ments in the application are in the nature of warran- 
ties; indeed, they are so declared in the policy. In 
the absence of statutory provisions to the contrary, 
the well-settled law of insurance is that a warranty is 
in the nature of a condition precedent, whereby the 
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assured stipulates for the absolute truth of the state- 
ment made, or the strict compliance with some 
promised line of conduct, on penalty of his forfeiture 
of his rights to recover, entirely without regard to the 
question of materiality to the risk. Says Mr. May, in 
his work on Insurance: “‘ One of the very objects of 
the warranty is to preclude all controversy about the 
materiality or immateriality of the statement. The 
only question is, has the warranty been kept? There 
is no room for construction; no latitude; no equity.” 
§ 156. The harshness of this doctrine has been fre- 
quently recognized, but, as it was held to be founded 
in the contract of the parties, the courts have adhered 
to it, and have felt themselves powerless to relieve 
against it, except in the interpretation of the contract 
itself. Having indemnity for its object the contract is 
construed liberally to that end; and no rule is better 
settled, or more imperative and controlling, than that 
it is to be interpreted liberally in favor of the assured, 
80 as not to defeat, without a plain necessity, the in- 
demnity, which, in making the insurance, it was his 
object to secure. So where doubt exists as to whether 
a@ warranty or a representation is intended, and the 
Janguage is susceptible of both interpretations, it will 
be held to be a representation, so as to allow the as- 
sured to take advantage of its immateriality or its sub- 
stantial truth. May Ins., §§ 174, 175; 1 Wood Ins., § 169, 
185; Wilson v. Insurance Co., 4 R. I. 156; Jnsurance Co. 
v. Slaughter, 12 Wall. 404. 

Although continuing to hold that the materiality of 
an absolute warranty coald not be questioned, the 
courts recognize the right of the parties to qualify or 
limit the effect of the warranty by the terms of their 
contract, and that is exactly what the parties have 
done in this case, by the statement in the application 
“that the foregoing is a true and full statement of all 
facts in regard to the condition, value and risk of the 
property, so far as the same are known to the appli- 
cant and material to the risk.’’” In Redman v. Jnsur- 
ance Co., 47 Wis. 89, in construing a policy and appli- 
cation containing the same provisions as in this case, 
Lyon, J., in delivering the opinion of the court, says: 
** By the terms of the policy the application is made a 
part of it. The two instruments are therefore parts 
of the same contract, and must be construed together, 
as though all of the statements and stipulations con- 
tained in each were written in oneinstrument; hence 
the stipulation at the close of the application must be 
treated as if written in the policy. It is manifest that 
such stipulation is not qualified or changed by any 
thing in the policy. The condition therein that the ap- 
plication shall be considered a warranty by theassured 
means just such a warranty as is stipulated in the ap- 
plication; no more and no less.”” In Garcelon v. In- 
surance Co., 50 Me. 580, Chief Justice Appleton, in 
construing similar provisions in a policy and applica- 
tion, says: “If this is to be regarded as a warranty, it 
is one the limitations of which are clearly expressed in 
the application. It is not an absolute warranty that 
each answer is true, but only that the answers are a 
just and true exposition of all the facts and circum- 
stances in regard to the condition, situation, value and 
risk of the property, so far as the same are known to 
the applicant and are material to the risk.’’ See also 
Lindsey v. Insurance Co., 3 R. I. 157; Elliott v. Insur- 
ance Co., 13 Gray, 189; Prieger v. Insurance Co., 6 Wis. 
88; and Jnsurance Co. v. Grube, 6 Minn. 82, where 
similar provisions are held to constitute a warranty 
limited to matters known to the assured and material 
to the risk. 

So far as the question of materiality is concerned, 
the parties have, by their contract, only limited the 
warranty in the manner that all warranties are now 
limited by the Code. The effect of sections 4160, 4162, 
4163, Compiled Laws, is to incorporate into all war- 


expressly declares that the violation of a specified pro- 
vision shall avoid it. The purpose of these sections 
was to relax the rule requiring the strict performance 
of immaterial conditions in the contract. See Civil 
Code of California, section 2611, annotated by Creed 
Haymond and John C. Burch of the California Code 
Commission. Mr. Barber, in his Principles of Insur- 
ance, says: “* The introduction into the law of insur- 
ance of the doctrine of immaterial warranties effects a 
radical change in the significance heretofore attached 
to the term ‘warranty.’ If the materiality of a war- 
ranty is left open to inquiry, the only substantial dis- 
tinctions remaining between a warranty and a repre- 
sentation are that the former must constitute a part of 
the policy, and must be strictly fulfilled, while the lat- 
ter precedes the issuing of the policy, does not form a 
part of it, and requires only a substantial fulfillment. 
So that a warranty, according to this section of the 
Code, except on points just mentioned, is identical 
with a representation.’’ In the absence of statute, 
where the warranty is qualified by the contract, as in 
this case, it is said to be reduced to the quality of a 
representation. See May Ins.. § 161, and also Jnsurance 
Co. v. Grube, supra, where it is said: ‘‘The warranty 
therefore of the statements contained in the applica- 
tion is not an absolute warranty that they are as 
stated, but only that they are true so far as the same 
are known to the applicant, and material to the risk, 
which qualifies the warranty, and gives it the same 
effect as a representation of the facts would have.” 
What, then, is the test of the materiality of a war- 
ranty? The test of the materiality of a representation 
or concealment is well settled both by the courts and 
by the provisions of our Code. Says Chief Justice 
Shaw in Daniels v. Jnswrance Co., 12 Cush. 425: “And 
every such fact untruly asserted or wrongfully sup- 
pressed must be regarded as material, the knowledge 
or ignorance of which would naturally influence the 
judgment of the underwriter in making the contract 
at all, or in estimating the degree and character of the 
risk, or in fixing the rate of premium.’’ See also 
Compiled Laws, sections 4123, 4139: ‘* Materiality is to 
be determined, not by the event, but solely by the 
probable and reasonable influence of the facts upon 
the party to whom the communication is due, in form- 
ing his estimate of the disadvantages of the proposed 
contract, or in making his inquiries.’’ It will be no- 
ticed that this test of materiality is found in article 5, 
title 11, part 4, Civil Code, which relates to conceal- 
ment and representation, and is not directly referred 
to inarticle 7, which relates to warranties; and the 
question naturally arises as to whether such is also the 
test of the materiality of a warranty, in view of its 
modified character. Bearing in mind the inherent dis- 
tinction which still exists between a representation 
and a warranty—i. e., that a representation is collateral 
to the contract, precedes it, and is only matter of in- 
ducement, while a warranty is part of the contract it- 
self—it would seem to follow that a warranty would 
be material, if its breach increased the risk or hazard, 
i. e., created a more dangerous class of risk than it 
otherwise would be; but since from the character of 
the insurance business the class or degree of the risk 
would in the very nature of things be determined and 
solely graduated by those matters which induce or in- 
fluence the insurer in accepting a risk and fixing the 
premium, the test of the materiality of a warranty 
must be substantially the same as for representation. 
This seems to be the view taken by the courts in re- 
gard to the materiality of warranties qualified by con- 
tract, asin this case. In Elliott v. surance Co., su- 
pra, Bigelow, J., in construing such a warranty, says: 
‘These stipulations were not only unnecessary, if the 
assured was to be held to the literal and exact truth 
of his answers, but are inconsistent with holding them 
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so regard them. It was only so faras they were ma- 
terial to the risk, or were misrepresentations or sup- 
pressions of material facts, that they were intended to 
affect the rights of the assured to recover ou the 
policy. The plaintiff was therefore entitled to have 
the question whether the rags kept in the store at the 
time of the fire materially affected the risk passed 
upon by the jury.” 

Although not referred to by counsel upon the argu- 
ment, we cannot overlook a class of cases that are 
often incorrectly cited as holding that if representa- 
tions are put into the form of answers to specific ques- 
tions, the parties have settled for themselves that they 
shall be deemed material, and that the assured cannot 
show the immateriality of a fact which both parties 
have treated as material, and that the question and an- 
swer must be held by the court as tantamount to an 
agreement that the matter inquired about is material. 
See Wilson v. Jnsurance Co., 4 R. I, 141; Campbell v. 
Insurance Co., 98 Mass, 381; Miller v. Jnsurance Co., 31 
Iowa, 216; Anderson v. Fitzgerald, 4 H. L. Cas. 484; 
Price v. Insurance Co., 17 Minn. 497 (Gil. 473); Jeffries 
v. Insurance Co., 22 Wall. 47; Jnswrance Co. v. France, 
91 U. S. 512; Conover v. surance Co., 3 Dill. 218. An 
examination of these authorities discloses that they 
depend generally upon the fact that, by the form of 
the application and the policy, the assured stipulates 
for the absolute truth of all the answers to the ques- 
tions in the application (which is declared to be the 
basis of the policy), and it is agreed that the policy 
shall be void if any of the answers are false. In -/ef- 
fries v. Insurance Co., supra, Hunt, J., says: ‘* The 
stipulation is not expressed to be made as to im- 
portant or material statements only, or to those sup- 
posed to be material, but as to all statements.’’ This 
clearly indicates the grounds upon which these decis- 
ions are placed. It is true that in Miller v. Mnsurance 
Co., supra, language is used which would seem to indi- 
cate that in all cases the question and answer amount 
toan implied agreement that the matters inquired 
about are material, but since the case under considera. 
tion was one where the applicant had stipulated for 
the absolute truth of all answers in the application, 
and the authorities cited by the court were placed 
solely upon the ground that the parties had by their 
contract settled the question of materiality for them- 
selves, we think it should be limited to such cases. 
Clearly this could not be the rule where the contract 
expressly includes the element of materiality, as in 
this case. That such a construction was placed upon 
this class of cases is evident from the reading of sec- 
tion 4163, Compiled Laws: “A policy may declare that 
a violation of specified provisions shall avoid it; other- 
wise the breach of an immaterial provision does not 
avoid the policy.”’ The courts have universally held 
that where warranties were qualified, as in this case, 
the burden is upon the company to show the knowl- 
edge of the applicant, and the materiality of the facts, 
and the applicant is entitled to have these questions 
passed upon by the jury. See Garcelon v. /nsurance 
Co., supra; Lindsey v. Insurance Co., supra; Elliott v. 
Insurance Co., supra; Redman v. Insurance Co., su- 
pra. This is also the settled law in relation to the ma- 
teriality of a representation. Huguenin v. Rayley, 6 
Taunt. 186; Jnsurance Co. v. Harmer, 2 Ohio St. 452. 
But “in all cases where the facts are specially found 
by the jury, or are without dispute, the question of 
the materiality to the risk of the representations made 
by the assured at the time of obtaining the insurance 
is for the court.” Ryan v. nsurance Co., 46 Wis. 674. 


What, then, are the facts found by the court? 
Briefly stated, they are, in effect, that the plaintiff ap- 
plied for insurance, and, on being asked if all stove- 
pipes passed into good brick chimneys, replied: ‘* One 





in iron pipe, four inches from wood; will build chim- | 


ney in spring.’’ That plaintiff warranted the state- 
ments in the application true, so far as known and ma- 
terial to the risk. That the company’s agent, in an. 
swer toa question propounded directly to him, pro- 
nounced the stove-pipes and chimneys perfectly safe, 
and recommended the risk, and these statements were 
a part of the written application. That the policy was 
issued upon the application. That plaintiff never built 
the chimney, and that at the time of the alleged fire 
the kitchen stove was actively in use for baking pur- 
poses, and the fire was first discovered in or near the 
roof of the house. Thisisall. Did plaintiff's failure 
to build a chimney increase the risk, 80 as to impose 
upon the company a different and greater hazard than 
that which, in issuing the policy, they assumed? It 
did, if the statement, “ will build chimney in spring,” 
induced it to enter into the contract, or to take it ata 
lower premium, or if it would probably have had that 
effect. The statement, “ will build chimney in spring,’’ 
is one which, from its very nature, is so closely con- 
nected with the character of the risk, and from the or- 
dinary knowledge of mankind one which would, if 
complied with, so manifestly tend to diminish the 
hazard, that the court, in the absence of other circum- 
stances, would, without proof, feel compelled to say 
that it would probably and reasonably influence the 
insurer in forming his estimate of the disad vantages of 
the contract, and we should agree with the opinion of 
Strong, J.,in Murdock v. Msurance Co., 2 N. Y. 210. 
But the question in this case is not whether such a 
statement, standing alone, would be material, but 
whether the statement, taken in connection with the 
attending circumstances, is material. We cannot dis- 
regard the fact that before issuing the policy the de- 
fendant’s agent, acting strictly within the scope of his 
authority, examined the stove-pipes and chimneys, 
pronounced them perfectly safe, and fully recom- 
mended the risk. Without any proof as to the purpose 
for which such examination is usually made by an 
agent, or the influence which his report ordinarily has 
upon the company in accepting or rejecting the risk, 
or in fixing the rate of premium, this court cannot as- 
sume that the statement made by the plaintiff in his 
applicatiom, which was entirely voluntary and not in 
response to any direct question as to his intentions, 
had any influence whate ver upon the defendant in es- 
timating the disadvantages of the risk, or would ordi- 
narily influence any insurer, under like circumstances. 
If we suppose the underwriter to have been an indi- 
vidual, and he had satisfied himself, by a careful exam- 
ination of the premises, that the chimneys were per- 
fectly safe and the risk a good one, clearly such a 
statement by the assured, as to the future improve- 
ment of the chimneys, could have no effect upon him 
in estimating the disadvantages of the risk. 

But even if the statement could, from its nature, be 
considered as material, it would seem that the com- 
pany could not avoid the policy on that account, as it 
would be estopped from claiming that to be material 
which their agent has, in effect, declared to be imma- 
terial. It is too well settled to be now questioned that 
the company, or its agent acting within the scope of 
his authority, may waive any of the conditions of the 
policy, and if at the time of issuing the policy the com- 
pany or such agent knows the falsity of a representa- 
tion made by the applicant in procuring the insurance, 
the company is estopped from asserting its falsity in 
order toavoid liability. See Plumb v. /nsurance Co., 
18 N. Y. 392; Benedict v. Insurance Co., 31 id. 889; 
Rowley v. Ansurance Co., 36 id. 550; Beal v. Insurance 
Co., 16 Wis. 241; Miner v. Insurance Co., 27 id. 693; 
Roberts v. Insurance Co., 41 id. 821; Devine v. Jnsur- 
ance Co., 32 id. 471; Winans v. /nsurance Co., 38 id. 
345; Frost v. Insurance Co., 5 Den. 154; May v. Jnsur- 
ance Co., 25 Wis. 292; Jnswrance Co. v. Wilkinson, 13 
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Wall. 222; Protection Co.v. Schell, 29 Peun. St. 31; Roth 
v. Insurance Co., 6 McLean, 324; Insurance Co. v. Mc- 
Culloch, 21 Ohio St. 176. Reasoning from analogy, it 
would seem that the declaration of the agent that the 
chimneys were perfectly safe would operate as an es- 
toppel to prevent the company from denying the truth 
of that statement. Finding no error in the conclu- 
sions of law reached by the court below, the case is 
aflirmed. 





NEW YORK COURT OF APPEALS ABSTRACT. 


STATUTE OF FRAUDS — MEMORANDUM. — (1) Plain- 
tiff’s agent called on defendant to collect a debt or ob- 
tain security, and defendant proposed to sell, and the 
agent offered to purchase, property therefor. Defend- 
ant then drew a paper, *‘C. bought of T.,’’ followed 
by a list of goods, with valuation, amounting to $1,520, 
and handed it to the agent, who then suggested that 
defendant give a note stating what had transpired be- 
tween them. Defendant wrote the following: ‘“ In 
order to liquidate and secure you in the payment of 
your account as now due, I will propose to do as fol- 
lows: Bill of sale of goods inclosed, $1,520.” Then 
followed another item of property, two items of cash 
or notes, and defendant's signature. The former paper 
was not signed, but the two were placed in the same 
envelope. They were both in defendant’s handwrit- 
ing, and bore the same date. Held, that the papers 
sufficiently referred to the same transaction to be con- 
strued as one instrument. Tallman v. Franklin, 14 N. 
Y. 584; Peabody v. Speyers, 56 id. 230; Peck v. Van- 
demark, 99 id. 29. The more difficult question arises 
upon the consideration of the construction and effect 
which may be given to those papers. It has been held 
that a memorandum, in the form of that here desig- 
nated asa bill of sale, with payment receipted, did 
not constitute a contract of sale, so as to exclude parol 
evidence of warranty, but was a mere receipt. Filkins 
v. Whyland, 24 N. Y. 338. While presumptively, at 
least, a receipted bill in that form will not have the 
character of a contract of sale, the effect, when no re- 
ceipt is added, may be otherwise. Then it may besuch 
a contract, or the written evidence of it, within the 
intention of the parties, and entitled to such effect. 
Terry v. Wheeler, 25 N. Y. 520; Bonesteel v. Flack, 41 
Barb. 435. That paper, standing alone, not being sub- 
scribed by the defendant, had no validity. (2) The 
first paper being invaiid alone, and the second being a 
mere offer without consideration to sell goods to se- 
cure a debt, the papers did not effect a sale, and a sub- 
sequent acceptance could not make it a binding con- 
tract of sale, so as to save the transaction from the 
statute of frauds. In the present case the proposition 
or promise of the defendant to sell the property was 
by its terms and import made with a view to a subse- 
quent acceptance by the plaintiff. There cannot there- 
fore be said to have been any concurrent undertaking 
on the part of the latter to purchase. This proposition, 
when made, seems to have had no consideration for 
its support. It wasa mere offer of a debtor to sell 
goods to his creditor in payment or security of the 
debt due the latter, founded upon no new considera- 
tion, but resting solely in the purpose, so manifested, 
of the debtor to pay the debt or secure its payment in 
that manner. The conclusion would seem, for that 
reason, to follow that a subsequent acceptance would 
not be effectual to create a valid contract of sale be- 
tween the parties. Cooke v. Oxley, 3 T. R. 653; 
Burnet v. Bisco, 4 Johns. 235; Railroad Co. v. Brinck- 
erhoff, 21 Wend. 139; Railroad Co. v. Dane, 43 N. Y. 
240; Plank-Road Co. v. Snediker, 18 Barb. 317. In 
that respect this case differs from those determined in 
Burrell v. Root, 40 N. Y. 496; Justice v. Lang, 42 id. 
493; 52 id. 323; Mason v. Decker, 72 id. 595. In those 


cases the offers and promises of the defendants had the 
support of consideration, arising out of mutuality of 
agreement or produced in some other manner. Second 
Division, Oct. 8, 1889. Coe v. Tough. Opinion by 
Bradley, J. 


STATUTE OF LIMITATIONS—DECEIT.— (1) The cause 
of action for false and fraudulent representations, 
made as an inducement to the purchase of a mortgage, 
accrues when the sale is completed; and under the 
Code of Civil Procedure, sections 380, 382, governing 
actions upon a contract, obligation, or liability, ex- 
press or implied, such action must be brought within 
six years thereafter. (2) An action for damages for 
false and fraudulent representations, whereby plaintiff 
was induced to purchase a mortgage which was in fact 
worthless, isan action for money, and does not fall 
within section 382, subdivision 5, providing that in an 
action for a judgment other than for a sum of money, 
on the ground of fraud, the cause of action shall not 
be deemed to have accrued until the discovery by 
the plaintiff of the facts constituting the fraud. Sec- 
ond Division, Oct. 22,1889. Miller v. Wood. Opinion 
by Parker, J. Affirming 41 Hun, 600. 





ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 

Civi1L DAMAGE LAW—CONTRIBUTORY NEGLIGENCE. 
—In an action by a wife against a liquor dealer for 
personal injuries received by her from her husband 
while he was under the influence of intoxicating liquor 
unlawfully sold to him by the defendant, the com- 
plaint need not show that plaintiff was free from con- 
tributory negligence. This was not an action based 
upon the mere negligence or non-feasance of the de- 
fendant in failing to do that which the law required 
of him, or made it his duty to do, but upon an active, 
aggressive wrong, constituting the violation of a posi- 
tive law, in knowingly selling intoxicating liquors to 
the plaintiff's husband while he was in a state of in- 
toxication. Pennsylvania Co. v. Sinclair, 62 Ind. 301. 
Where one merely neglects a duty which the law im- 
poses upon him his act may be one of mere neglect or 
uon-feasance,but when in violation of a positive statute 
he does an act to the injury of a third person he thereby 
invades the rights of the other, ‘and his act is one of 
active, aggressive wrong. The rule applicable in cases of 
assault or assault and battery, governs in such cases. 
The statute regulating the sale of intoxicating liquors 
stands as a guaranty that no one shall knowingly sell, 
barter, or give away intoxicating liquors in violation 
of its provisions so as to inflict damage upon the per- 
son or property or means of support of another. Every 
citizen of the State has aright to the security which 
the observance of this law affords, and a violation of 
the law resulting iv injury isan unlawful invasion of 
the rights of the person injured. ‘‘ When the wrong- 
doing of the defendant is merely negligence, the con- 
tributory negligence of the plaintiff may, as is well 
understood, operate as a defense;’’ but when the de- 
fendant does that which amounts to an unlawful inva- 
sion of the plaintiff's right of personal security, or of 
private property, the doctrine of contributory negli- 
gence has no application. Railroad Co. v. Bills, 118 
Ind. 221; Town of Salem v. Goller, 76 id. 291; Stein- 
metz v. Kelly, 72 id. 443; Beach Cont. Neg., § 22. If 
the expulsion of the plaintiff from her home into the 
cold was a direct consequence of the defendant’s un- 
lawful act he was civilly liable for the resulting dam- 
ages to the same extent as if he had expelled ber with 
his own hands. One who, in violation of the law, sets 
in motion a dangerous, uncontrolled force, must take 
notice of the consequences that are liable to follow, 
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damages to the person or property of those who are 
within its protection, Dunlap v. Wagner, supra, and 
eases cited. In the language of the court in Schroder 
y. Crawford, 94 Ill. 357: ‘The statute was designed 
for a practical end, to give a substantial remedy, and 
should be allowed to have effect according to its 
natural and obvious meaning.” Ind. Sup. Ct., Oct. 18, 
1889. Beem v. Chestnut. Opinion by Mitchell, J. 


COMMON CARRIERS—DISCRIMINATION.— Under the 
Constitution of Colorado, article 15, section 6, forbid- 
ding *‘ undue or unreasonable discrimination ”’ by rail- 
road companies in freight charges, a contract by a 
railroad company to carry freight for plaintiff at a 
special rate, less than its published schedule, is not 
void as being an unjust discrimination and against 
public policy, in the absence of evidence that such 
special rate is an exclusive privilege. A claim against 
acommon cartier cannot be predicated upon the bare 
fact that the amount paid by one is greater than the 
amount paid by another. At common law the ques- 
tion is whether, under all the circumstances, the 
charge is reasonable. Complete uniformity in charges 
is pot obligatory. This principle prevails in all States, 
except where it has been modified by legislative enact- 
ment. In the administration of the law the principle 
itself has never been modified, but the courts have de- 
clared in many cases that there must be no unjust dis- 
crimination. This too has come to be an elementary 
principle. Charges therefore must not only be reason- 
able, but equal, when the circumstances and condi- 
tions are the same. Privileges tending to give a 
shipper a monopoly, which may injuriously affect those 
engaged in like pursuits, are declared to be unjust. 
Contracts which tend to create such preferences are 
held to be void as against public policy. These princi- 
ples of the common law remain in full force, in practi- 
cally every State. In this State they are made a part 
of the organic law, from which neither the courts nor 
the Legislature can depart. Attention is here called 
to a few of the authorities bearing upon these princi- 
ples. ‘‘ Railroad companies may lawfully make con- 
tracts to refund toa shipper acertain portion of the 
stipulated or established freight, by tne name of 
‘drawbacks’ or ‘rebates;’ but an agreement rot to 
allow the same drawback to others is against public 
policy and void. But if such objectionable part of the 
contract is severable, it will not affect the validity of 
the entire contract.’’ 2 Ror. Railr. 1375. In the case 
of McNees v. Railway Co., 22 Mo. App. 224, the action 
was brought to recover rebates upon a contract practi- 
cally the same as that stated in the complaint in the 
case at bar. A demurrer was interposed to the com- 
plaint, upon the ground that it did not state facts suffi- 
cient to constitute a cause of action, and the question 
argued and decided was, whether the contract set forth 
was void as against public policy. Hall, J., in the 
course of his opinion said: ‘‘The contract was not 
illegal and void. It was not within the prohibition of 
the Revised Statutes, section 815, or section 82). 
Neither was it within the prohibition of the common 
law against any distinction or discrimination being 
made by a common carrier in favor of one against 
another. It was not a discrimination against any one 
for the defendant to agree with plaintiff to charge him 
less than the regular tariff rates. The regular tariff 
rates were fixed and known. By the contract, by 
means of a rebate, the plaintiff was to be charged less 
than those rates, but wholly without regard to what 
others were to be charged. The object of the contract 
was not to discriminate against any one, but was sim- 
ply to give the plaintiff a less rate than the fixed and 
regular rate. By the contract no discrimination was 
made between the plaintiff and others. Under the 
contract the defendant might not only have charged 
every one the same rate given to plaintiff, but even a 





less rate than that rate. To charge one a less rate than 
the regular fixed rateis not discrimination. But to 
charge one a higher rate than the lowest rate given to 
any one else, under certain circumstances, is discrimi- 
nation.” The sections of the statute cited by the court 
need not be quoted here. The statute was enacted to 
prevent unjust discrimination. In the case of Christie 
v. Railway Co., 78. W. Rep. 569, it is held that ‘a 
common carrier has the right to contract to ship 
freight at a lower rate than the published tariff rate, 
if he choose to do so; and such a contract is not against 
public policy, unless the privilege to ship at such rate 
is granted exclusively to the shipper with whom it is 
made, or is denied to other shippers. It is the exclu- 
siveness of the privilege granted to one and denied to 
another which makes the discrimination and renders 
the contract void as against public policy. No such ex- 
clusiveness or discrimination appears in the contract 
sued upon, and the objection of defendant to the re- 
ception of any evidence was properly overruled.” In 
this case the action was based upon an alleged contract, 
whereby it was agreed that the plaintiff should ship 
grain of various kinds from certain stations in the 
State of Kansas to Chicago, IIl., and that on presenta- 
tion of bills for such shipments, the plaintiff should 
pay the usual and ordinary rates therefor, according 
to defendant’s tariff rates, and that defendant should 
pay to plaintiff all sums of money which defendant 
should receive over and above the rate agreed upon be- 
tween the parties. The object of the suit was to re- 
cover from defendant the difference between the sum 
paid by plaintiff according to defendant's tariff rates 
and the amount that was, by the agreement of the 
parties, to be paid. Ragan v. Aiken, 9 Lea, 609; Ex 
parte Benson, 18 8S. C. 39; Avinger v. Railroad Co., 7 
S. E. Rep. 493; Langdon v. Robertson, 13 Ont. 497; 
Johnson v. Railroad Co., 16 Fla. 623. The cases cited 
clearly establish the proposition that mere inequality 
between the rate charged a shipper and the published 
tariff rates does not constitute unjust discrimination, 
within the meaning of the law. The court below de- 
cided this case upon the authority of Scofield v. Rail- 
way Co., 43 Ohio St. 571. The case is well considered, 
and contains a most exhaustive and instructive discus- 
sion of the question of discrimination, but nowhere in 
all the fifty pages occupied by the discussion can there 
be found a syllable upon which the conclusion that the 
contract in the case at bar was void as against public 
policy can be predicated. The principle decided, briefly 
stated, is as follows: ‘‘ Where a lower rate is given by 
such corporation to a favored shipper, which is in- 
tended to give, and necessarily gives, an exclusive 
monopoly to the favored shipper, affecting the busi- 
ness and destroying the trade of other shippers, the Jat- 
ter have the right to require an equal rate for all under 
like circumstances.’ Messenger v. Railroad Co., 36 N. 
J. Law, 407, is cited in support of the judgment. The 
principle in that case is precisely the same as that de- 
cided in the Ohio case, and is stated in the syllabus in 
the following language: ‘An agreement by a railroad 
company to carry goods for certain persons at a 
cheaper rate than they will carry under the same con- 
dition for others is void, as creating an illegal prefer- 
ence.’”’ The same case was reviewed a second time and 
is reported in 37 New Jersey Law at page 531. The 
doctrine of these two cases is unquestionably sustained 
both by reason and authority. Nevertheless, in the 
same State, in the case of Stewart v. Railroad Co., 38 
N. J. Law, 505, it was expressly held that *‘ a covenant 
by the Morris Canal and Banking Company not to 
allow to others a drawback from established rates on 
the transportation of merchandise over its canal, which 
jt agreed to allow to the covenantee, is against public 
policy and void. Sucha covenant does not however 
invalidate the entire contract in which it exists, and 
from the remainder of which it is severable. The 
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agreement to allow the drawback to the covenantee is 
valid and enforceable, and others are entitled to 
equally reasonable terms.’’ In the case of Hays v. 
Pennsylvania Co., 12 Fed. Rep. 309, Baxter, J., iu dis- 
cussing the question of discrimination, says: ‘* It is 
enough for present purposes to say that the defendant 
has no right to make unreasonable and unjust dis- 
criminations. But what are such discriminations? No 
rule can be formulated with sufficient flexibility to ap- 
ply to every case that may arise. It may however be 
said that it is only when the discrimination inures to 
the undue advantage of one man, in consequence of 
some injustice inflicted on another, that the law inter- 
venes for the protection of the latter.’’ Col. Sup. Ct., 
Sept. 13, 1889. Baylesv. Kansas Pac. Ry. Co. Opin- 
ion by Pattison, J. 


HIGHWAYS—POWERS OF COMMISSIONER.—The Public 
Statutes of Rhode Island, chapter 37, section 2, pro- 
vides that commissioners of highways shall have the 
powers of surveyors of highways in their towns, and 
such other powers relating to highways and bridges as 
the town may confer by ordinance. Chapter 65, sec- 
tion 1, provides that all highways and bridges shall be 
kept in repair under the direction of the surveyor of 
highways. A town, by vote at a town meeting, appro- 
priated money to build a new bridge, and to pave and 
curb the approaches thereto, and the council ap- 
pointed a committee to superintend the work. Held, 
that the building of a new bridge was not repairing a 
highway, and that the appointment of the committee 
did not encroach on the commissioners’ powers. To 
repair means, according to Webster, ‘‘to restore to a 
sound or good state, after decay, injury, dilapidation 
or partial destruction; as, to repair a house, a wall or 
aship.”” To amend, according to the same author, 
means “to change in any way for the better, as (a) by 
simply removing what is erroneous, corrupt, superfiu- 
ous, faulty, and the like; (6) by supplying deficien- 
cies; (c) by substituting something else in the place of 
what is removed.’’ We think that the building of a 
new bridge in a highway is something more than 
merely repairing the highway, within the meaning of 
said section 1. Indeed, the statute seems to view it in 
this light; for by the Public Statutes of Rhode 
Island, chapter 34, section 5, it is provided that towns 
may appropriate money “for the building, repairing 
and amending of bridges.” To build is to construct 
and raise anew, and not simply to amend or repair 
something previously constructed. Says Rogers, J., 
in Cornell v. Vanartsdalen, 4 Penn. St. 364, 370, refer- 
ring to the term “‘ repairs: ” ‘It is not a technical ex- 
pression, and must be taken as used in its ordinary 
sense, * * * and does not extend to improvements 
of the soil.” ‘‘ Repairs do not include new buildings, 
but they are a restoration to a sound state of what had 
gone into partial decay or dilapidation, or bettering of 
what had been destroyed in part.’’ ‘*The word ‘re- 
pairs’ is plain, unambiguous, and must be considered 
as used in the sense in which it is ordinarily under- 
stood. To repair is to restore to a sound state, to 
mend or refit.” Says Read, J., in Oil Co. v. Richard- 
son, 63 Penn. St. 162, 166: ** Repair means to restore to 
its former condition, not to change either the form or 
the material. If you are to repair a wooden building, 
you are not to make it brick, stone or iron, but you 
are to repair wood with wood.”’ The Public Statutes of 
Rhode Island, chapter 177, section 1, gives a lien upon 
buildings, canals, turnpikes, railroads, etc., for all 
work done in the “construction, erection or repara- 
tion thereof.”” ‘The words ‘to amend,’” says Daly, 
Cc. J., in Diamond v. Insurance Co., 4 Daly, 494, 500, 
“came into our language from the French ‘ amender,’ 
the root or parent word being ‘ menda,’ and means, in 
its most comprehensive sense, ‘to better.’ It is so de- 
fined by all the leading lexicographers. Thus, in 











Phillips’ New World of Words, and in Kersey, and in 
Bailey, one of the definitions is to ‘make better;’ by 
Johnson, *to change from bad for the better.’” But 
again: As opposed to the position taken by the coun- 
sel for the relator that all work on the highways be- 
longs of right to the commissioner, we find by Public 
Statutes of Rhode Island, chapter 37, section 2, that it 
is provided that such commissioner shall have “ the 
power of surveyors throughout the town, and such 
other powers in relation to highways and bridges as 
the town, by by-law or ordinauce, may choose to con- 
fer upon them, as the town may have occasion for;” 
thus clearly showing that there are reserved powers 
in the towns relating to the management of highways 
which may be conferred upon the commissioner or 
upon such other person or persons as they may see fit, 
Aud still further, it appears by the vote of the town 
making the appropriation for the work under consid- 
eration that it was not for repairs or ordinary work on 
the highways, but for a permanent improvement. The 
regular and ordinary appropriation for repairs was made 
at the April town meeting, and was subject to the con- 
trol of the commissioner for ordinary work. This appro- 
priation however was for extraordinary work, and for 
that only, as appears from the wording of the vote. It 
could not be legitimately used for general repairs, or 
for any other purpose than that designated by the tax 
payers. R. I. Sup. Ct., July 27, 1889. State, ex rel. 
Walsh, v. White. Opinion by Tillinghast, J. 


NEGOTIABLE INSTRUMENTS—ACTION BY INDORSER. 
—An instrument in writing in the following form, to- 
wit: ‘* Marshalltown, Ia., July 16, 1877. For value 
received [ hereby promise to pay to Peter Housel, or 
order, $400, with ten per cent. interest per annum, pay- 
able semi-annually in advance, and on default of 
prompt payment of the interest for thirty days after 
it is due, then this note, principal and interest, shall 
be due and'collectible, without defalcation or discount, 
together with an attorney fee of ten per cent. for col- 
lection,’—held to be a negoutiable promissory note, 
payable on demand. It is our opinion that the instru- 
ment in question falls clearly within the definition of 
commercial paper, and that it was payable on demand 
at any time after its execution, and should have been 
treated by the District Court as u promissory note, 
payable upon demand. In 1 Randolph on Commercial 
Paper, section 119, it is said: ‘‘If no time of payment 
is expressed, which is usually the case in checks, and 
frequently so in promissory notes and drafts, the in- 
strument is, by intendment of law, payable on demand, 
and is as valid and negotiable as though the time of 
payment were fully expressed; ”’ citing a large num- 
ber of authorities, among which are Jones v. Brown, 
11 Ohio St. 601; Holmes v. West, 17 Cal. 623; Porter v. 
Porter, 51 Me. 376; Keyes v. Fenstermaker, 24 Cal. 
329; Bank v. Price, 52 lowa, 570; Libby v. Mikelborg, 28 
Minn. 38. The rule seems to be that in cases of this kind 
the legal intendment that the notes are payable upon 
demand cannot be changed by parol proof any more 
than could the expressed terms of a written instru- 
ment be changed. See Thompson v. Ketcham, 8 Johns. 
146; Koehring v. Muemminghoff, 61 Mo. 403; Self v. 
King, 28 Tex. 552. But it may be contended that it is 
shown on the face of the note itself that such was not 
the intention of the parties at its time of execution, 
for itis provided that the interest shall be payable 
semi-annually, and that the note shall become due and 
collectible on the expiration of thirty days after de- 
fault of the payment of the interest; but this would 
make no difference as far as the note is concerned. As 
held in Jones v. Brown, supra, the fact that the par- 
ties provided for the payment of the interest in case 
the note should not be paid immediately, would not 
change the legal effect of the contract. Upon this sub- 
ject, see Loring v. Gurney, 5 Pick. 15; Meador v. Bank, 
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56 Ga. 605: Holmes v. West, 17 Cal. 623. Aside from 
what would seem a rather inflexible rule of law, as ap- 
plied to instruments of the kind under consideration, 
a careful examination of the note in question satisfies 
us that no other construction can be given to its lan- 
guage. There is nothing upon the face of the instru- 
ment itself, nor pleaded by the answer, nor submitted 
in the evidence in the case, which shows that any rela- 
tion existed between the parties to the instrument by 
which it could be presumed or supposed that it was 
their purpose that the note should never mature. If 
it cannot be treated as a promissory note payable upon 
demand, then the only event which could occur by 
which the note could be made to mature, according to 
its own language, would be a default for thirty days 
in the payment of the semi-annual interest ; and if such 
default should never be made, the note would never 
mature, and therefore could never be collected, except 
by the voluntary payment of the maker. This evi- 
dently was not the intention of the parties to the in- 
strument. An indorsee of such a promissory note, 
where the indorsement was not made for value, nor 
in the due course of trade, but for the purpose of col- 
lection, can maintain an action in his own name for 
the collection of the note; but in such case the suit 
would be subject to any defenses the maker may have 
had as against the indorser of the plaintiff, such de- 
fenses not having been cut off by the indorsement. In 
Daniel on Negotiable Instruments, section 1191 et seq., 
it is said that an action on a note may be brought in 
the name of the indorser holding the note. He having 
thereby the legal title, it can make no difference to 
the defendant who is the equitable owner of such note. 
See also Caldwell v. Lawrence, 84 Ill. 161; Demuth v. 
Cutler, 50 Me. 298; Patten v. Moses, 49 id. 255; Craig 
v. Twomey, 14 Gray, 486; Palmer v. Bank, 78 Ill. 380; 
Scionneaux v. Waguespack, 32 La. Ann. 283; Klein v. 
Buckner, 30 id. 680; Lovell v. Evertson, 11 Johus. 52; 
Wells v. Schoonover, 9 Heisk. 805; King v. Fleece, 7 
id. 273; Boyd v. Corbitt, 37 Mich. 52; White v. Stan- 
ley, 29 Ohio St. 423. In Bank v. Hollister, 21 Minn. 
385, in which the note was indorsed ‘‘ For collection,” 
it was held that thejprovisions of the Code requiring the 
action to be brought in the name of the real party in 
interest would prevent the maintenance of the action 
by the indorsee. But in this case the indorsement is 
not conditional, and therefore the legal title was 
vested in the indorsee. Neb. Sup. Ct., Oct. 3, 1889. 
Roberts v. Snow. Opinion by Reese, C. J. 


SALE—RESCISSION.—A. sent lumber to Providence 
consigned to himself. It was for some months in a 
warehouse for A., who then gave to W. a receipted bill 
for the lumber and an order for its delivery on pay- 
ment of charges, and received from W. a note, which 
turned out worthless. W. sold the lumber to B. A. 
revoked the delivery order, sold the lumber to C., who 
was a bona fide purchaser for value, without notice. 
Neither W. nor B. ever offered to pay the price of the 
lumber or the charges on it, or ever presented A.’s or- 
der for delivery. A. retained possession of the lumber 
until it was delivered to C. Held, replevin for the 
lumber would not lie. The note given by Warner as 
equivalent to cash being worthless, Clarke & Co. never 
having parted with their possession, were entitled to 
countermand the delivery order and retain the lumber 
for the price as well as for the freight by virtue of their 
lien as vendors. Their having given a receipted bill 
and the delivery order would not defeat this right. 
Keeler v. Goodwin, 111 Mass. 490, 492; Solomons v. 
Chesley, 58 N. H. 238; Voorhis v. Olmstead, 66 N. Y. 
113; South-Western Freight & Cotton Press Co. v. Stan- 
ard, 44 Mo. 81; McEwan v. Smith, 2 H. L. 309; Grif- 
fiths v. Perry, 1 El. & E. 680; 2Schoul. Pers. Prop., 
§539. If they had continued in possession without 
selling, the plaintiffs could not have maintained re- 





plevin against them until the price and freight were 
paid, for until then a present right of possession would 
not accrue to the plaintiffs. Have the plaintiffs a bet- 
ter right against the defendants, who are bona fide pur- 
chasers? The lumber might have been sold to the de- 
fendants so as to give them an unquestionably good 
title; for according to American authority, Clarke 
& Co. were entitled under their lien as vendors, by 
reason of Warner’s default, to seli it in satisfaction of 
the lien after giving Warner reasonable notice of their 
intention to do so. 2Schoul. Pers. Prop., §§ 549, 550. 
It does not appear that Clarke & Co. gave any uotice. 
In Ullman v. Kent, 60 Ill. 281, however, it was held 
that notice is not necessary to a valid exercise of the 
right of sale. There are also cases which hold that the 
continued default of the vendee entitles the vendor to 
treat the sale as abandoned and resume his ownership. 
Bagley v. Findlay, 82 Ill. 524; Duston v. McAndrew, 
44 N. Y. 72, Westfall v. Peacock, 63 Barb. 209, 213; 
Hayden v. Demets, 53 N. Y. 426, 431; 2 Benj. Sales, 
§ 1060. Under these decisions the title of the defend- 
ants would be good. But supposing notice to have 
been necessary, does it follow that the plaintiffs are 
entitled to maintain their action? They would have 
the right if the vendor's lien were no better than the 
lien which an artisan or an innkeeper or a warehouse- 
man acquires in his employment, the latter lien being 
a mere right of retainer for pay, without any auxil- 
iary right of sale. To sell under such alien is a con- 
version which entitles the owner, without previous 
payment or tender, to sue the seller in trover and the 
buyer in trover or replevin. 2 Benj. Sales, § 1066; 
Mulliner v. Florence, 3 Q. B. Div. 484; Johnson v. 
Credit Lyonnais Co., 3 C. P. Div. 32; McCombie v. 
Davies, 7 East, 5. There isan obvious difference be- 
tween the two kinds of lien. The artisan or inn- 
keeper acquires his lien by having and retains it by 
keeping possession. When his possession is gone his 
lieu is gone, and the owner’s right of possession in- 
stantly reverts to him. The vendor’s lien is not a 
right which he acquires, but a right which he retains, 
the vendee never having had either possession or right 
of possession in default of payment or tender. It isin 
the nature of an undisposed of right in and to the 
property sold to the defaulting vendee. ‘An unpaid 
vendor,” says Mr. Benjamin, ‘‘ with the goods in his 
possession, bas more than a mere lien on them; he has 
aspecial property analogous to that of a pawnee.”’ 
2 Benj. Sales, § 1876. A pawnee has an assignable in- 
terest. ‘‘ In the case of aresale,’’ to quote Mr. Benja- 
min again, ‘a buyer in default cannot maintain trover 
against the vendor, being deprived by his default of 
that right of possession without which trover will not 
lie.’”’ § 1073, citing Milgate v. Kebble, 3 M. & G. 100, 
and Lord v. Price, L. R., 9 Exch. 54, which fully sup- 
port the text. He also says that ‘‘where there has 
been a resale, the title of the second purchaser de- 
pends on the fact whether the first buyer was in de- 
fault, for if not, we have seen that he may maintain 
trover,’’ evidently implying that, if the first buyer be 
in default, the purchaser at the second sale acquires a 
good title, or at least exemption from suit in trover or 
replevin. We do not see how upon principle, if trover 
will not lie against the seller, either trover or replevin 
will lie against the purchaser, and that it will not, see 
Lord v. Price, supra. The conclusion of Mr. Schouler 
on this point is stated thus: ‘‘ The buyer's default, fol- 
lowed by the seller’s resale, seems to constitute a rescis- 
ion of the contract in such sense that the buyer is not 
permitted to follow the goods into the new purchaser’s 
hands, and reclaim them as his own, but must look to 
his own adjustment of damages with the seller for in- 
demnity, if indemnity be his due.’’ 2 Schoul. Pers. 
Prop., § 547. This doctrine seems to be reasonable, 
though it has probably never passed into decision. 
However that may be, we think the doctrine of the 
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cases goes at least to this extent, namely, that the sec- 
ond purchaser is not liable in trover or replevin to the 
first buyer so long as the latter is in default in the 
matter of payment. It follows that the plaintiffs can- 
not maintain their action, for as sub-vendees they 
have no better right than the original vendee, there 
being nothing by way of estoppel to better their posi- 
tion. 2 Benj. Sales, § 1039. Arnold v. Carpenter. 
Opinion by Durfee, C. J. 
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NEW BOOKS AND NEW EDITIONS. 
THE REVISED STATUTES, CODES AND GENERAL Laws 
OF THE STATE OF NEW YORK. 

Containing the text, carefully compared with the original, of 
all the general statutory law of the State in force on Jan- 
uary 1, 1890, including the Constitution of the State, the 
Revised Statutes, the Codes of Civil and Criminal Proced- 
ure, and the Penal Code, alphabetically arranged by 
subjects, with references to the decisions, and with his- 
torical and explanatory notes, and a complete system of 
cross references, supplemented with a full analytical 
index and table of the statutes contained therein. By 
Clarence F. Birdseye of the New York Bar. Author of 
‘“* Birdseye’s Chronological Table of Statutes of the State 
of New York.” VolumelI. New York: L. K. Strouse & 
Co. 1889. 

At last we find here what seems to us the ideal edi- 
tion of the Revised Statutes. The title page suffi- 
ciently indicates the plan and scope. It has long been 

ded. It appears that 5,900 of the original 8,100 sec- 

tions have been repealed or superseded, and that 3,800 
of those repealed have been incorporated in the Codes, 
leaving the rest disjointed. The citations under each 
section will be very convenient, and seem to be ex- 
haustive; those under section 829 of the Code of Civil 
Procedure, for example, cover two pages, by volume 
and page alone. The general index is the first proper 
one ever made, and the table showing what has be- 
come of each original section is excellent. The sys- 
tem of cross references is also decidedly valuable. Rely- 
ing on the well-established accuracy of the learned 
editor, and knowing that he has been in preparation 
of this great work for many years, we confidently be- 
lieve that this will prove an indispensable and trust- 
worthy assistant to every lawyer of our State. The 
amount of time and labor which it must save is incal- 
culable. The work is to be completed by two volumes 
in January and February. Typographically it is all 
that can be desired. 


——.——— 


NOTES. 


XCURSIONS into the realm of theology are not very 
appropriate in a legal brief, and an extravagance of 
the kind indulged by counsel in Bardin v. Stevenson, 75 
N.Y. 164, quoted by the ALBANY LAw JOURNAL, would 
probably, under our system, be stricken from the rec- 
ord. “Itis ever thus,’ says the author (Mr. James 
Gibson) *‘ that Providence rules in the affairs of men, 
presenting to a wicked man an apparent open path to 
a successful crime, upon which he enters and pursues 
his object, finding at the end, instead of success, 
a yawning gulf swallowing him, as did that which 
swallowed Dathan and Abiram.’’ The brief goes on 
to quote scripture and poetry, and finally dips into 
fiction, winding up with some good philosophy from 
Wilkie Collins: ‘It is impossible to do a secret evil 
work—it will be revealed — throw it in the sea, the 
water casts it up—bury it in the earth, and the earth 
holds it till examined, and then tells the tale.” After 
all this rhetoric our readers will not be surprised to 
learn that the court was not with Mr. Gibson.—Canada 
Legal News. 











COURT OF APPEALS DECISIONS. 


ker following decisions were handed ‘down Fri- 

day, December 20, 1889: 

Judgment reversed, new trial granted, costs to abide 
event—Peter Hartwig, respondent, v. Bay State Shoe 
and Leather Company, appellants.—— Judgment re- 
versed, new trial granted, costs to abide event — Nel- 
son N. Button, respondent, v. Rathbone, Sard & 
Co., appellants. ——Order of the General Term reversed 
and the judgment entered upon the decision of the 
Special Term affirmed with costs—Samuel Von Wien, 
respondent, v. Scottish Union and National Insurance 
Company, appellant.——Judgment affirmed with costs 
—James A. Deering, appellant, v. Sarah M. Starr, re- 
spondent.—Judgment affirmed with costs—Adele E. 
Mathieson, as executrix of Harriet Gignoux, and 
others, respondents, v. Mary E. Stafford, appellant. 
— Judgment affirmed with costs — People, ex rel. 
Thomas Deveral, respondent, v. Musical Mutual Pro- 
tective Union, appellant.——Judgment affirmed with 
costs—Benjamin W. Franklin, respondent, v. Mary C. 
Brown, appellant.—— Judgment affirmed with costs— 
S. Townsend Peckham, appellant, v. Manhattaa Life 
Insurance Company, respondent. —— Judgment re- 
versed, new trial granted, costs to abide event—Wm. 
W. Rope and others, respondents, v. Eva Hess and 
others, appellants. ——Judgment affirmed with costs— 
James G. Patton, respondent, v. Daniel A. Bullard 
and another, appellants.—— Judgment affirmed with 
costs—-Leonard G. Quinlan and others, respondents, v. 
Aaron Raymond, appellant.——Judgment affirmed 
with costs—Robert L. Carpenter, appellant, v. Orville 
O. Jones and others, respondents. —— Judgment 
affirmed with costs— Catherine Draper, appellant, v. 
President, etc., of the Delaware and Hudson Canal 
Company, respondent. 


SEconD DIVISION. 

Judgment affirmed with costs—Wm. Cole, as execu- 
tor, respondent, v. Charles E. Frost, executor, and 
another, appellants, and the Methodist Episcopal 
Church, and others, respondents. —— Judgment af- 
firmed with costs—Ann Looran, respondent, v. Third 
Avenue Railroad Company, appellant.—— Judgment 
of General Term reversed and the plaintiff to have 
judgment upon the verdict, with costs in all courts— 
John A. Melllargy, as assignee, etc., appellant, v- 
James Chambers and {fothers, respondents.—— Judg- 
ment affirmed with costs—Continental National Bank 
of New York, respondent, v. Herman Raehler, appel- 
lant.—— Judgment affirmed with costs — Thomas R. 
Ratherford, as assignee, respondent, v. Julius Schatt- 
man, impleaded, etc., appellant. ——Judgment affirmed 
with costs—Robert Rikel, an infant, etc., appellant, 
v. Robert. V. Ferguson, respondent. —— Judgment 
affirmed with costs — Oregon Improvement Company, 
appellant, v. John B. Roach and another, executors, 
respondents. —— Judgment affirmed with costs — 
Arthur J. Blodgett and others, appellants, v. Rufus 
Scofield and another, respondents.—— Appeal dis- 
missed with costs— Josephine M. L. Fleet, appellant, 
v. Charles H. Kalbfleisch and otbers, respondents.—— 
Order affirmed with costs— John G. Avery, respond- 
ent, v. New York Central and Hudson River Railroad 
Company, appellant.—-Appeal dismissed with costs— 
George T. Newhall, respondent, v. William H. Apple- 
ton and others, appellants. —— Order affirmed with 
costs—Hermann Koehler, respondent, v. Farmers and 
Drovers’ National Bank of Somers, N. Y., and others, 
appellants. Order affirmed with costs—In re appli- 
cation of People’s Railroad of Syracuse, to appoint 
commissioners, etc.——Judgment affirmed with costs 
— Freeman Murray, respondent, v. Luke Usher and 
othera, appellants. 

Both divisions adjourned to January 13. 








ide 
108 


el- 


ed 
he 
mn, 
ce 
sts 


id 
it. 
el. 


th 
fe 
e- 
id 


“d 
-h 
1d 
le 
it 


al 


—_—a_ FF 


SST awl 








GENERAL INDEX. 


ARNOUX, President. address ..............56 6 seceee 298 


BA] DWIN, SIMEON E., on Centenary of Modern 

a ae ce ER Bi OR ET ELT IE, ES i 205 

REVIZY IN LEGAL PAPERS. Moak on 59 
R ASSOCIATION NEW YORK STATE: 99 

Arrangements for centeunial ——" committee 

of arrangements.. saad’ oe Jade ves ocekt 2eGey ae 

Virginia, reflections on.. segs ectgasdi eed on Ge 





BOOKS: 
Abbott’s Limited Partnership. spas diate ae 
Abbott's Trial Brief in Criminal Cases. ............ 2 
Abbott’s Trial Brief on the — poh a +, aati 220 
Ren, amin 0 See eee 


B 


a 


Birdseye’s Revised Statutes aia 520 
Buswell on Limitations and Adverse Possession. .. 319 
Complete Digest...... 


Croswell on Executors and Administrators.......... 31 
Gould and Tucker's Notes on U. 8S. Rev. Stat ...... 
Be Gn ee BG TIE... cccesscs sc ccnessensece 


9 

21 

Lacy’s Kent’s Commentaries............ ....cccccccee 260 

Lawyer’s Reports (annotated). 

Martindale on Conveyancing. . 260 

Medico-Legal Society Papers .. 61 

Morehouse’s Supervisors’ Manual 298 
Perry on Trusts. . ... 

ay yr 3 Romeo and Juliet, Bankside —.. - = 

319 

361 

140 

319 

439 






Set wwe ee wees 


h Ado About Nothin 
Schouler’ s Domestic Ft oe el ond SEMGaOe Om 
Snyder's Geography of Divorce. . 

Snyder's Law of Clubs. 

Tiedeman on Commercial Paper 
Wait’s Fraudulent Conveyances. 
Wandell on Decedent’s Real Estate. 


lenaiies 179 
ile HE Pig whet ~ 5, 7 AES . 207 
NARY OF MODERN GOVERN- os 


CAT ON, isi’ s Answer to Carter.. 


ie D, Speech at Birmingham ..... 198 
Skea RD ’Preferential Assignments..... 144 
BRESp NDEN NCE: 














assignments, preferential. . dah ha's ehtniadsbacumpe ae 
cat-o'nine tails. . shceess Se 
Court of Appeals, 3 Mr. “Moak’ $ ‘plan t to o relieve. . bineadccee 260 
pa 1 Moses... . res 
ILS hol dat wcities as bubba. tna dencaaetekaes 339 
disqualified “judges in Second Division or Comes bes 

teas, ax dene a6 -seawens a ae oes 419 
extra wages from State to laborers....... otasdiacene. ae 
Federal judicia: on inks wae calmaniaaeaie 
eee in Justices’ AS RS ASCO SID: 1 

eagle c: sence 


nullum tui reeset. 

refusal to find tax ...... 
statute, somes. Proposed... 
time of the e 





= 
COURT OF APPEALS DECISIONS, 19, 299, 320, 340 


CURRENT TOPICS: ee ps Sangre 
Abbott, Austin, his ‘* Trial Brief in re Cases,” 2 
amendment to ‘Constitution, the judicial... ....... 1 
American Law Review, RMON anss hoes casas 142 
Arnold, Judge, of Mississippi, Sr re 381 
Bar Association, ” appeiinin programme twelfth an- 
RE ID, 6 be dicis cms: SEOKEAS AOS IORCS 660004 141 
address by David Dudley Field before. ......... 165 
EM oss. cab vobebsdbeesbe. o400se <cevees 181 
bees, keeping, in city.. ET a ee 
Bleecker Hall dedicated.............ccscee cecccscseee 301 
Bookstaver, Justice, in Flack case............... . 281 
Brewer, David J., appointment to ) Supeouns Court.... 462 
Business Women’s Journal...............2..0.0ceeeee- 41 
capital punishment.. atéécsonspucess ae 
ron Written and Unwritten Law..... .......... 362 
centenary celebration of Supreme Court......... 361, 481 


Vor. 40. 


CURRENT TOPICS — Continued. 





Chancery in sgsnqeneneste.. 

Chaney, Hon. G. R., address on “Evidences of the 
Future Life’”’. 

Code Civ. Proc., proposed amendment as to coudem- 
nation proceedings. Gbbbineesccn esis Ji <caes Cuaeeeee 

Commstow=e Judge, his cigar .. 


Corliss, G H., nominated for’ judge . 202 
Court, Supreme, and Court of pf -4 ‘relief of.... 401 
UC. 8. Supreme, EP rrr 1 
ou of Appeals and Ce cures... ne ees 462 
city judges in... .... ‘ 241 
quiminels, reformation of... (a0snseeetenveen6eu.eces: Te 
Danforth, Judge, dinner ii-sanssinudces ceviche 4382 
divorce.. Spb tebysdesngtendeveteseesanesae 
Judge “McAdam on........... ... vaknaonaaees: SE 221 
IIE fh bb conn. 9ns0 58. scdnces ese: sasanans 
Doyle, John H., remarks Of..............0 2 seccsese 421 
duels and prize fig hts.. 162 
electricity--execution by—constitutional discussion, : 
extradition —the Hope case@........... 02.200 see eeeeee 441 
Flack divorce case and J — euenepenions LESTE .. 141 
GeO, COMM, BIG WEB. «2. ccccccees. cescces os coccs 302 
I CN ao rinc nc cucesccnése sone 44400 a9 2, 122 


Harrington, Augustus, address, ** Self-Education’”’.... 101 
Harris’ ** Before and At Trial” — Kerr's edition 2 
Hitchcock, Henry, on — canes a 282 
hoop-skirts SRG i cen. + Sopaden teen 41 





















ice as a fixture.. 442 
indictment, omission of aid’ - 102 
omission of “of” - 61 
rony, too fine ...... .. 182 
Tons eae a . 221 
judges, restrictions on charges... 381 
stock-speculating .. . 1 
politic ‘ 421 
udicial nominations. . 382 
junior counsel I 05. 50> ddandeoo ake . 221 
PE ned. 6c 0t0h0scsccen seme. snut 322 


law and evidence of the law................sss+ sess on 821 
law reform, Mr. S. 8. T. Patterson on .... eee 6 
Lawson, John D., opinion on Neagle-Terry case.. .. 202 







King, police Justice, attempt to remove..... 6 2 
~~ . | . __. 9 Miereeip tals at erates = 422 
Law Student’s —— anand son Luietinwatwneidee., eae 322 
lawyers as book lovers < ssmrnoen Kons eenkenik ne 
Lynch law, legalizing.. Dink dene hedadts +reseaséoennnn. died 162 
+ oe trial at Rc caccenacscandacsuiipanan 82 
marriage void for non-age....... .....-..eccseeceees 
=, Chief Justice, Mr. Justice Bradley's sketch 
NO TCT 
Medico-Legal Society papers. ‘ evasccendengende mae 
Miller, Mr. Justice, article on "a ARERR Ae RE 101 
Mississippi lawyers —- codification... coccce. Bae 
necessaries for wife —lJaces .... ......-.....0-seee cee 142 
negligence in leaving Gerry-beed Rectan emus eomukaldeeee 202 
ois cid cin wehsnine ecke thbbntes ute dedi 461 
North Carolina Supreme Court, Kemp P. Battle on.. 342 
notes on U. 8. Revised Statutes. .... - 221 
nuisance of noise. 61 
old Scotch laws - 404 
politics in — . 381 
prize-fighting ..... 121 


22, 
the Sullivan. Kilrain prize fight—arbitrary arrests, 42 
arrest of prize-fighter, S 102 
quackery — Federal interference. . 





railway ee —4 TG. on nnnebs -.. S41 
reporting syste 21, 341 
Revision and the ‘Revisers, William Allen Butler on; 81 
OE SIE on c.000s0000 ss0ssnenapuscnevsnad 502 
 . | Seer ae ees oo 421 
Shakespeare’ s “Much Ado About Nothing”’.......... 382 

‘Romeo and Juliet,” Bankside yeecell Sis kas” eee 
Snyder on Geo; coe ok Eeverse. ind. Go6a0mnededwaeeee 
State liability br nextigence.. sk dbeaSdno+-osanennneee 
style in literature and law........... 22.222. essseeeees 501 
suicide, dead-letter law against.................-++++. 22 
Sunday — repressing rum-selling on... ... ........- . Ri 











GENERAL INDEX. : 














522 
CURRENT TOPICS — Continued. Page 
— HUE snenctcccceccuss socccersacs snsseee 161 
MER des £008 J6ddbe0dd Ces 66sd cectoces 6666-e5sb0es 32 
pon inthe tt nck sb aniadine nde dvaceéahéven oath 201 
woman, » her vanity allowed for in law.. cooeee 182 
DEAD LETTER LAWS, Irving Browne on........ 24 


FREED: DAVID DUDLEY. adda batore Aimer: ° 


id WHO HAVE NOT RETIRED... 0 
eh eegen RELI us 


LE 


NOT: 


briefs of counsel in Court of ‘Appeais, 240, 260, 340, 


spit tualism in wills .. 
AL FRAUD 


rex | LETTER... 


BR 
8 38F 


Barlow, 8. L. M., anecdote of.. hate? a6v ache voas ee 
Cable's’ ae ‘Brouillard gg RRS eee = 
‘s obligation to support parent... ................ 
cook stove fon suport afi. coves: SD 








NOTES — Continued. 
mt trials.. ° 
m of cotton-pickers................ 
Davis’ ** Recollections of Mississippi eR pses 
dissection of criminals in France. ses ee 
ee ee een 
Gary, Judge, anecdotes of........ ..... SE SE & 
judges, assaults on..................... ve 
comments on facts 








jury in Cronin case. 
Kentucky justice of peace.. 
Lord Chancellor Palmer’s last opinion as counsel. 
Philadelphia a business. . 

risoners as witnesses — Maybrick © case. 
Randolph, sons ; 


ete e ee wa eee 














Ue lan lalate ted dens <aksadebwateda 6 cadoney 20 

Robinson’s reminiscences... 60 

toilet of ne 20 

wills, law of . ais 40 
BARNET, S OF THE JUDGES, REQUIRING, ls 

ELL TRIAL............-...-.s000- eee coos 697 

** Balloon one Seaen nagnedll PYide Shdiiven die 99 

tte’ yrup. ad séacetedi< diagueetions aE 

| er Ointment Case... ......-....-.0s.cseeee ee 39 

NL foncevkeb ck va wean o<suddeurenteiot dvds 219 

i shad Ge tis 6+ pte Sencneca-seckhgarmnnsakaodies 201 


YEAMAN, GEORGE H,.. on Spiritualism in Wills, 384 














> 


> & b>r> ~~ 


hei 


- * & Ge a “Sere 


= id ao Ott 


2 a ee ee 

























































—— 
age. 
- 820 
. 460 
. 880 
- 6 
DS 
F INDEX-DIGEST 
, 240 
319 
100 
, 220 
, 140 
, 220 TO 
40 
120 
” 
T a 
s ABSTRACTS, CASES IN FULL AND NOTES OF CASES. 
20 ’ 
40 
158 
697 
99 
459 
= Page. | CONSTITUTIONAL LAW Continued. —_—Page. 
201 ABATEMENT AND REVIVOR. Death of ae SEY TO Re eins siadeudicdtes cosas” seneese 443 
dant — action for rpewee = ——— —- 52 Tax a e NINE onc ccosoes acns sosndnss oes seen 315 
384 Death by wrongful act. . ‘i ‘ - 5 | CON EMPT. Power to punish ‘summarily — what 
git ulation -. 133 pt . 1 
a STATED. " Directions of verdict... ... 495 Amount of f fine.. 
2 IES tS ws :.. 9 | CONTRACT. ‘Breach... 
TING of Bava a —ratification.......... 112 ; Slander — privilege. . 
iBRRE and brokers — thegat contracts —right to com- Consideration — construction an 
for care and maintenance — breach.. see 
ALIED is. ‘Naturalization — native of Hawaiian Is- mpossible conditions............. ceecee  ceeeeeeceeeeees 44: 
Ss NINDS 1 i.n. scan cdncsges cess osddeniendans ba 1 DOCPOUMIEMROD, 00000 ccc scesccccccccce ccccc.ce- coccseeseres 
APPEAL. “Abstoment | RRS ees 447 Requisites. .............. ‘tect! eaehedeteds dnscncey seed 
SINE... c006006s chaantace etpeeescectanedbapent, shes 92 Statute of frauds ...........0..... + ecsese «sees <0 eagen 
—-; attachment — sinned ctcstasenens « aaedeia 391 Ein ebcccsscscccscees soos 
Bond.. MAGES Subseription — conditions.. i baae eabscsecaacsdaen 
——; sureties — ~ judgment —assignment.. De acecsindapeon 133 Validity — foreign corporation... _ 66. .esenecen nn 
Guardian — appointment .............cccceeccece cece sees 391 ———~ assignment — conflict. of laws...........-.. 131 
ee neenenen $0666 hod 5 neehehesnben 64086006 010000084 152 Not to re-engage in business — interpretation. Saks éveded 316 
—— of eense. somes es - 437 b> secure a pardon — valid... + eeceeee BOB 
I Mass vinsncees sentee diel o Gmedecebnines 495 ering —futures ............ 22. csecee 
ARB ATION AND AWARD. Conclusiveness, 447 00: ON. Damages ............ 
OMIT, 05 ads ecemeupens ese 52 otiable securities — bona fide holder ed 
ASSAT JLT ANI BATT Y. Damages—provo- a COR RATION. Authority of agents — evidence — 
Rae chiahk He seteeee iad Soe OR Aek. .< akiemameiod ie tinsel ade appeal — review. . endow” ehndeny Sekes’ a SO 
|= SEE ia ones lle aes ai aed 495 Changing rame— appeal ceadebeedadeatkens 610d icereeerae 134 
ASSIGNMEN T FOR CREDITORS. <Acknowl- Contracts. . osaveuced eae 
SENN eiss Andihenn badehons Sae6s0cneese xp edn ddenehe- 372 Directors — preferring debts due themselves.......... 325 
ye . SE Osan nonks., pes pausetiuneesece 16 Exclusive franchises — municipal ee «+» 473 
ne ts. ob5.00s x6csabnd che ceagnusees 93 Individual liability of trustees. coe 0s GES 
- ae Mii dasheceastexqusconedianianban 69 Negotiable instruments — discounting. . 4 
AT ORNEY “AND “GLiENT. “Goi : - 495 ee ee on rights of — Gettysburg Me- os 
mpensation — ME va cove eu'std nw (5s (oeeksnas tee 5 
TO} pens oe an Brock noltens trial by jery— new trial — —appeal...... 134 
oo eingent TRARY AR RRRO a SCRE Lede im ft  . See ree 
ATTAC MEN T. Affidavit... SEINE eae Oe Riatlahnwees 447 Action against — when maintainable... 356 ‘ 
Levy — witty aniteniae sans : Sashasamenanates a f yp Be tate ing adisata CaReed 153 
ntoxicating I! uors — sale —club............ -- 450 
BAIL. Principal and surety — laches — pleading — COVE NANT. Building soggy llierapetges 1%6 
BATE M ndm UPN. Liens eet bain Bporerenseamccuns seneeess 275 ei ert ee ee -- 
en — estoppel...... se ssault an attery 
Aner of liability of bailee.......... a 383 gamy — honest belief on reasonable qrouxéa of death 
BANKS. ne SO a cone beeens. onbe sented “a OS ae rear e } 
—_; avn eeeecccccee seccee ccevcessee: cee Charivari — instruction — not harmless... os sevse es ae , 
Letters of Fiat SchaeiOsaaGE heeinechesontacn seewen? -- 98 Cruelty to animals — dishorning cattle.. rr. 
Indorsement — sales Dangerous weapon...._ ....... are | i 
SAN S. See Negotiable Instruments. Disorderly house — evidence — constitutional iaw.. -. 316 i 
OFS. location — sieigeponpiarsigal _- Evidence — instructions......... csecssesees eennsee- cee 297 fi 
new pT Need “writ of , +. 374 ee negative of eee eapcenioa i e060 ccesce cones esece 396 
BRIDGES. Across navigable streams... seeeeseeee BOO] — a - sees secceccecces coescsecccesesce coe OIE : 
CARRIERS. Of goods — liability for loss —set-off.. 117 sy dies Gleclaaitons —res wets. Pear 
IRs cnscnpdinaeds:> endemdeiaarimiimed ni:deetad. 0 oo 517 Former acquittal....... es eee ses veso ae 
/ Negligence raiiway station platform ee ony ice, 64 ere ig what constitutes ...... ---. . 16 i 
—-; inju ae o «neo Te - anking game ”............ ... 222 { 
contr utory negligence.............. -95, 364 Habeas nt meng peeenganemnen aces 1 
orvit, DA MAGE A iti by frien .. 16| Homicide —evidence......... ...... ibd; 194 | 
butory aeligenes. . 516 SCE MMMMODOMEO ..0..0.0.25 scscescss voce dundaess 331 { 
Proximate cau: 217 Re EE hocks sok cchnekaed. 6004: xt cues sends -391, 410 f 
COMER LOMISE. Partnership — statute of frauds... 448 —_ ndictment — ¢ eens Brsprmenamgh as s witness... . 14 
elatititeh tests: cdienaianiion’ -wpabedeianin tes Raa ee ans —; instructions . nS } 
CONFLI TOF LAWS. Limitati b ® from Gre eb a ica: (ah cian themed 12186, 154 | 
ve on oat _ nile perpetrating a felony — ‘remarks of counsel, 391 | 
my statute— enforcement in another State. eee B28 © PROSPROUIONS, 2.000 -0cccs-ccccecses ceccess cssccwcesos f 
Survival of action for death ......  ......... 103 —_—; evidence—constitutional a by aay j 
CON STITUTIONAL LAW. Conditional sales: . 276 —ex post facto law... .. basahend . 154 
Corporation as guard . oe De Intoxicati liquors — indictment. . kivecece seen sien shamans 450 | 
——; obligation of contract seeccerecseoeses eoee eoceee 53 Larceny —indictment.. coe-seccscccceres 106 i 
Cruel and unusual punishment ........ sf -- 343 Tarceny from mails — — decoy letters... secseucss cooodues EE i 
Due process — custody of lunatics ........ ...... ..++++ 313 | FRO RR OEP ye 72 { 
ema fn eon em gene a na acer pevsens, 123 Obscene libel — letter Snag See — question 
——+; telegraph companies — tax... . 815 for _- 18 i 
lative powers..........-.... .- 174) P offenses — obscenity .. -- 148 i 
4 Police ower — — dentist’s licenses. . Svan - 895 | Trial—accused as witness . -- 36 i 
Scikcdak wea .. 504 Jury trial— waiver...... - i 
Protection o of ‘Federal judges on way to court ......... 28431 Sentence and punishment.. -. 815 | 
Vor. 40. 
















































































‘4 ny ’ a hl 
524 INDEX-DIGEST TO ABSTRACTS, ETC. 
DAMAGES. Death b f 332 | IN io } 
,. WUC Cte occcsesssciedtins Actions ex contractu — unli el . 
Ghatidated or penal aw, _ étees « 4accae damages, eT aS . nod eeKee } 
ron, etention o goods” bes Metcstenen 369 | INTOXICA ING LIQUORS. “Bitters”...... . 183 
DEE ; condition sonar Fn i with the land. - 3 o - = Q 
»nstruction — ictions — “* porti fi . ompensation — expenses... ...... ........ 444 
SS 9 SRR Bera eee «ee 375 JURShE ENT. Amendment — receivers... cus ka” saat 
ION. Of estates —receivers........... 353 By confession — practice ¥ <a D 
See Marriage. By default — speperence 136 
CILE ye ~4 alleged lunatic ... .......... 55 Foreign — jurisdiction 95 
" , ee Former — res ad — ag ‘ = 
SSUCARetShebstadeadeer ecdéeacas.é seerecses Oe Setting aside — A 2 : 451 
JURY Attendin or  engetin before’ submission, 102 
bad seis the vena tinmkieaseikneiel 4 ICE OF P PAC Civil liability of .. ...226, 344 
AL LAW. a in ae. 
rse possessio: pge ios LANDLORD AND TENANT. Seagnem Lenened 
{- 22 eS ICS ccs. nie pas an hon as 424 
Leh oN electors le Srey 264 hay» EERE and sub-letting. erage. paakidowasal 124 d 
MAIN. "Railroad ane om = ——— of renewal-—-corporations—officers.. ........... 478 
ae tops by delay m - & covenant for quiet =oe nena --. 312 
Est 3 Conversion - - ‘ap  Nalaciaeen eas : 113 of tenant....... - 497 
. Admissions—sel es declarations, ELIE CP 73118, 415 
Expert — result of personal injuries - sesh ddewnad 93 LANDER. Actionable words...... 44 
EE Gs. <6scdds secwovns wsesecdsecece sco TNE a | of hqugenees path sakcceis -. 38 C 
Opinion — value of farm.......... bidentate sh shew ES RDS ndeGR EE. Reeve wo -danned-4dthed 358 
Fraudulent 7 pequemes eceseces cece stéwbsee cde ~eokan > ae hs ks castes menehiede a6 send esien de 298 
Province of jury jp -esahodh waokdnds KK" cated asebees Sede SR I IS, SCS SRE EGE fe 318 
Reference. .. ecasek. ae Mercantile agency........... bi tyer cere a pbeneienaaeee ¢ 
Res gestz2 — recent libel in ‘mitigation of assauit........ 203 Privileged communications................+. +++... 236, 297 
graen for On AND ADMINISTRATOR. Ac 84 o ——}; newspape coy sac - maaseruesgpearaie = F 
c- wah. n judicial recor > sedeuc slant 
counting —estoppel ........... .20---ceesccececccecees 70 | LIS PEN DENS. Specific performance. Lgcbaek cus nieel 225 
Actions — parol od wills— property devised........ 437 
Claims against decedent — disbursements ........... . 22 MALTRAGZISE ape evidence.. 498 
Equitable conversion—powers—trustees and executors, 474 ALI OSkC GUTION. Want of ‘probable F 
Executor’s commissions—gifts — inter vivos — legacies cause — evidence of character................ 1... 004. 56 
—ademption ........... es snes Sepneebbeaseasneetod: ae 69 No arrest orseizure . . 403 E 
Devastavit —evidence ........... .cec.ceceeceeee . 72] MAND §. To inferior courts — breach of peace, 184 
pomnene — payment 216 | MARRIA . Agency—of husband — ones {essbie 114 
ee AEN Of Alimony without divorce........ ....... . . B24 
EXTRADITION. International — subsequent beside OS fT Sere ee 258 
rrest — habeas corpus. . 233 Validity — conflict per 2, OS De TE . 231 
R SONMENT. Bete * aay oe A wife to “een Dathend, void. - en f 
vidence -. 4 er bond as assignee for creditors on 
EARP EME Riedaa ited - 27 Conveyances between husband and wife 155 
Vendor and vendee. .. ............... ass dainty Curtesy ...... .... k 
FRAUD. D. ‘Actions t to set aside conveyance ights of Divorce — non-payment of alimony —contemp 716 
ros adultery — ee. Z 2 
— 5 aaeaeell ‘mortgages — administrators — conversion ——+; cruelty.. Sebasdnthabisdehs <a -séveta wid cetanent 
— damages. $04:66. eeesdnants senes wabeneppeedingh 135 a : drunkenness . id aoa Ae dia asid asco, ate 524g cone ae 
Evidence. . -130, 191 _: : custody of children ... .. .-. GPa eee, 23 
Representations. ~ set-off — assignment for benefit of Contingent ower — judicial sale. ici babe ache! bbs cceken 366 
Didicnenéstamased bs s4hatevdmahosraserecpeacanube OL Estoppel of wife —deeds— attestation. ................ 4 E 
Gifts — —_ Rs oCGUNWES 0p Foes * 008 000: 376 
GAMBLING. Wagering contract — purchase for fu- Action for personal injury to wife —party plaintiff, 350, B85 
ture delivery — advances— note in settlement........ 32 Suit by wife against husband's firm.. ... k 
Sale of birds imported from abroad. ii... 28 | MASTER AND SERVANT. Cause for discharge, 3 
Advancements — trusts... soeeenatsde <06decde) ae EN cod 280 ca80 sal cdschiet ocecee zs 
IN ro ooo wine egli a anda teaed eee as I aes ten eas achacaenaiees (178, ra E 
IN inn ok Me etinedn scien demadicaeme, eenaieihy Negligence -- defective appliances. . ak oes be 
GUARDIAN AND WARD. Accounting — appeal ‘se Es de/nsidet Abts bbaaCbene sox 6t00s5hs- Sane cone Thee 359 
Action on bonds — parties— waiver of objections.. ee Miia eis tts. c800%. 06 can aanasca. ao .. 57, 136 
PR. ini: ne ddéue. dias oddhontieoeentiie sendedteiatin ‘ on —-; plea a as ss asso: a sing Oc8 cue stkehk* omshaetenee aac ee 
GUARANTY. By partnership — continuing — cees- Limitation of liability —express company and railroad 
ing on dissolution. 65-shnsotbtntancoreden ome vi ST gece BEES TER EAT a GE RR it 503 
MEG A ICS’ pO rr te 498 
HIGHWAYS. Rights of bicycles on................++ 323 Sub-contractor’s liens — assignment of fund..... . .... 452 
i te Rt ALLE AE LENT SS ELIS ME 118 M ; tA Zaarerance —‘* mining ground”... ... --. 398 
oe 7 poe esecce. coce GEO Assignment— defenses......... ..... 499 
HOMESTEAD. Baemption — tusurance... pcnamminen tia 204 Chena <- E Seibba sited. nn cash aoe ae R 
—_; fraud —change of “possession. Evens ocascensese seen ame 
INFAN( Y. Contract.. sits. naliiaediadeadiantiommanre ICIP CS RES ge SR EE Py Tk 
SD chintnad SMANS  asnemndetinhooncté wacssbenmdagterut ae MUNIC PAL CORPORATIO Bonds — plead Ss 
Batineatii elidhdl hada ininre tas ¢ebmacasane aaehhmamndines 356 a OR A RS NE ee 
AN, ‘Tnterference with vires — guest.... 483 Injunct on—defective sewers. . 47 
IN, ‘interference with vested rights..... 37 Defective sidewalks — notice. . ne 334 
eedings — res adjudicata 469 Defect in street — proximate cause. 164 
a ** fiduciary capacity ", 414 —; contributory negligence.. . 196 
Ba ccs . «4 tosammngheopeoteasin 35 ; injury to fireman..... ee 306 
— 7 ——1 taken accidentally. -. 415 Liability for anal s neglect of pr q 
—; exception.. ............... - 297 Nuisa o's 49 
—-; compen = dieabloment. -. 13 Qedinanees - _ - validity. 
Actions — pleading. .......... -. 857 Powers.. 259 
—; evidence — forfeiture eccece 437 —; to supp ress houses of ill-fame— statute — repeal, 246 
ee 5 eR et A Ta 113 Use of ic parks — liability of ay... Rauécdsasequan . 157 
Construction of poliey — Sen — aeEgae Repo cane 475 I IID, 6 sont cccdecde <6 ecsccogs nncdabe 1l¢ 
Mutual benefit — Lea mg sede ahnsweesnesdmeahest+nendtete 135 
vise —cutegest a diacicts indi’ acon” eaten cemecene ha 334 NEGLI GpEC. Cc Bed of river — grounding of vessel, 4 
—-; proofs of loss — * conditions ot polley — waiver Russe Se D.C Re asnccccdcc. cocredesSegsercetdsccvogbess 
—; certificate of a bdad6eteskes -adhaeeeeheneedt 178 Goumamatenion of fire. . a on 
—; rights of heirs... eceeaces ce 402 Contributory — province of ie ke! Semmens 114 
: aay Sin cpash thas eeeredes  sinmenetedeenenssseedes 513 Evidence — competency — bill of exception. osc anaes ee 
“Contained 1 out at repair.............. 3 Damages — evidence . é etecs py sdaenae. ae 
ondiees- Wrestntes paetsheebeebaeabtadvecsse see, —; witness — physicians. giasdcenneiedeaesceuckat vase Oe 
Transfer of title........ encpcenscececece SE Dangerous premises. .. itbatiadéhes sea dan’. dad) aaa 
Use of premises — increase of Sis “tr caanacktoaae cla POM 6 A bRc Ase <cdceaabes. as. cpcksdind aneaae 235 
ae ae... ennteweeeetnes,: eéceecedeces abenadhens 178 =. oe Di ilits (eceeel adkeas’ ine $4 senesenee take 
——+; forfeiture .. eco ccedens coon GED street — proximate cause...... .............- 164 
Inaurable interest — conditions......... ....-...+...-+-- 451 Blevated. A cited Sh cadvabac<staucaceakad odie 154 
Marine — abandoned cargo — enle —timattations — ane Fences—barb wire............. .. vans. id 27. . 278 
ure-trove title — salvage......... 4 COP ctccacic cae soec.-c6bcsesedaneeanes 119 
——; warrenty aginst on congote— “cargo of steel... : | Infant — —contributory .............065 eeeee++ -95, 167, 377 

















INDEX-DIGEST TO ABSTRACTS, ETC. 525 















NEGLIGENCE — Continued. Page. Page. 
Poison — liability of proprietor .... ..........05----000 442 . I fe. CRIES... cannes. sé0csasesepasgudoaboa 234 
Proximate cause — accident of highway ......... covcee ETO! — Officers — contractS.. ............sseeeece sees 236 

—; slippery platform — question for jury.. 144 . Foreclosure of banker’s mortgage —de- 
See oven a oe eatcvats Sy ie and Ser- outta SHIPPING. ee Re 
Nuisance ailroas M s an ng. arter-party — breach — 
NEGOTIABLE IN i! satiate | “Ee eee 96 
tion parties — Rt Lt an - 1 SE KI Collision —~bichinaain steamer and row-boat.............. 
eee days of grace — attorney’sfees... ........ 376, 382 Liability of vessel for = P debeelactedsswade dabtisbaedad 47 
—_} MER usicbhsas> 66065 .oc've, u cdnebhenuenbouss 518 A Action by— set-off.. vasen Se 
anes - WE Sinise! AEUReO Sake. Abe cxrsdhcas conmennaneeed 50 A TE. Construction — sales ‘to county... SPOS 58 
Alteration MOUND cc ccticae sv0desccecivcessecs 8 Enactment — paro! evidence. Fi tkaeessaiotthasaaiaen 
Certain eee bes eee device” aaBee ng cards and poker chips.. 
Check aan for gaming ‘losses — bona fide holder.. :. 62 wont oon reds nion soldier........ ........... Po 
Demand note — indorser —laches.............-.e.+-se0es 416 | STA UTEO UDS. Debt of another — 
NUISA Nc a i... —.-- cue Sea —4 4 simlaistra ne ne 2 . 393 
ment—injunc on—p y—w 
BMS. ne. cee ee nee e teen cee nee eeesse see: to seeessees STATUTE. OF LIMITATIONS." “Trusts 
Near highway—horse frightened—evidence that a = SP sas caksbanesagssec« 96 
horses had been frightened....... a eens an | aes as Sbaate 516 
ONS: Service of . 466 





Injury to wine celles —indunction .. 
OFFICE AND OFFICER. Highway commission- - 


— accounts — MANGAMUS. ....... wcccrececceerecess 


Tax. collectors — bonds — suretyship........-....-seeees 499 
LEM MARGARINE. Penalty —partners.. ...... 379 
is. - SEES 0:50: 0sdecsevens sbtadbas 6555008 137 
PARENT AND CHILD. Custody of children ... 138 
gitimation of bastard ved marriage of parents — ca- 
ST WUINER ic cascice nic cviisowscsben sebnesdcessce 124 
Liability of father for tort of minor child.. ES 
Parent's negligence not attributable to child.. Seaneses 363 
PARTIES. Death by wrongful act — statute * an- 
other State — extra-territorial effect... .. ae « 
PARTNERSHIP. Deceased partner's share. pbagates 392 
Liability of deceased partner's estate.. rT: 
I OMI, oc idccc cdcecs a. sbenadsanerstoce 452 
Fraudulent conveyances. . os tecastcecdoseesseccucece ME 
ay to third persons. bcs ecee su ieeenebes seSesdsccese 452 
Sale of assets — inso picasa 
PARTY- WALLS. gy SE parties.. eas 4 
Ag ENT. " Jurisdiction of State court.... ....... ... 463 
ENT. To administrator — accounting -- dis- 
ag t of will— married woman as trustee.... ... .. 499 





bay a  agatemapinnn beadaws neeewéeeses cb e6seessem écbeseecee 


ke NE MAIN, case. ag 
AY SI — coupon bonds 
LAN, , License — construction of statute... 362 

EA ] a — a fide 








ortgages 

PORT AWS. i Indecent RE. CCG LI IN 

MISSORY NOTES. See Negotiable Instru- 
RAILROADS. Connecting — liens. daibicbantinecass ae 
Corporation — consolidation. . OTe 

Negligence — accidents at crossings. ike aud ae seen ooebie 
; pleadings — evidence —iustructions..... ......... a 
I 2, nciissaaenksandoonccbcrsseaeasac eae 
EC ry “ianconcnrssas os zareonoennse= sok paints - 
scharge — notice........... .s.e00-. 137 
BEE ER ee SEs anes h = 


SEE MONEE cine scxcccec- cosecce seeerecee aescee 
Construction ~~ g ‘findings Se aadamitiahel 71 
RIOT. a ae damages —rioters made drunk by Y ons 


plain ode 


SALE. Breach of contract — eens. ere 
Commission merchants — warranty... ée0eses 137 


Conditional — —.. Cg daav cha esdanasan onan ikaw 276 
Delivery — payment.. Mdiatibiied: seadedsudinchdsesd: ee 
GNI. 0:0:5.0665.400.04400.0006.0606 opesesasdons fee es 477 
Prated — evidence... .. .....ccccccccce sees -cocccccccee cess 455 

5 rama” mages bcs euseesebuensescticcee os cee 336 
Rescission. . dh 4) Adda Md ekbacenstendaen ssa Te 
Warranty - implied. iageeee I ERs a 


Giateeineed etision........ pecaseaeses<s Ge 








. Barber shaving oa — ~necessit ‘ 
halen Gening aoe Trap Jeectccee cssccscce GP 


SURETY. Bonds—breach......... 0... .2..0-eeee-0e 7 
TAXATION. Assessment — equalization ............ 137 
Assessment and levy —sale..........0. 2... sceeeseeceeces 137 
NL ohka > padicsstactedecpctsssccacieebecd coreee 14 
Exemption — pibile charity.. $ coe cecsesegeasesoes aan 
RI 6.4 +s 00 cnthiwedbd6s.«) 0 vsibabo ognndseedbende 186 
TELEGRAPH. “Diserimination.....2222222°22222.. 456 
Failure to deliver message on Sunday-—necessity... ... 75 
Negligence—damages bak bab bevidben 400 6s6beesRebaeueeD 479 
See CR 5 hades 60659 656 dasenenk conceetees ceeee 80 

Not agent of sender. :o:. siesta 
ENANCY. In common—severance . sues eanea 279 
‘ me to Ag 4. sel oneee ae 
MARK Ss. Geographical Names... .+.+-+-+ 492 
SPASS: | pagan caused by acrime........... ‘ b-4 
Was ay Viability Semaeed: aa’ 6sec aaneeee 
Mortgages—foreclosure—parties ecaebebhesd conaaseerep 456 
USURY ........ <aiegd She Sd. baba ewn de weensesshdbabeee 116 
Broker's fee.. cauew oe esnonut - 172 


VENDOR. AND PURCHASER. Satast—-te = 
Vendor's title 


VERDICT. Chance ::"?? 


WATER AND WATER-COURSE. Goreme 
running with the . 34 
Diversion of Atay on 
Highways—floatable streams .. 
Mill-dams—log sluice... . 








Riparian rights. . onde cceccessucecase MN 
—; grant of lands under water.. «oe 155 
natural accretion—alteration in bed of river. hn siee 214 
Surface water—drainase.. Dakabbows eon cee 
WHARVES. Lease—estoppel......cccceecseseeees - 17 
WILL. Attestation by devisee .......... 2. 6. ses eeee 237 
Beneficiary murdering testator ...............eesseseee0 347 
Charges on land—conversion...........s0sssesseeceeeeees 479 
Capacity—spiritualism .. . abeecekgeameed Ue 
Charitable equests—beneficiaries . ++ «+ 84,236, 
Construction.. 6 s6eeceee sosece EEE 
—-; public library—printing catalogue... ent. ante ea 
SI. ss. 60-066 ~Gheabda gnc ciredec<t0snanededeneshien 238 
Fraud and undue influence ..............s.2..s0s se.ee 459 
—; nature of estate ..... onneb see: evesetesnntatenay in 
Illiterate—quantum IE nc ccan nin san cece ue oe 243 
— legacies. . winepaoamis 71 
: trusts—per stirpes or per capita. . haeeddgsdaaem “7139, 374 
For maintenance of animals .. .... .........2-.205 -e- 337 


VITNESS. or isites—what constitutes—evidence... 176 
WIT Jompetency =_ transactions with de- “ 


i. of one’s own... ... s ecpaoacaaivad stale 

alifications—parties. . lll 
WRITS: Sesree on non-residents attending | as wit- 

nesses.. 59 


tees eee eer e reese eseee 





rt) ae ee 














